©07.12.2020

‘room.

Petitioner in person present.

~ Kabir Ullah Khattak learned Additional Advocate General
alohgwith Zar Muhammad Assistant for respondents present.

At the.very outset order of the Apex Cou'rt'. in Civil Petition’
No.131-P of 2018 was produced before.the Tribunal vide
which operation of impugned judgment was suspended. .
Office order dated 07.10.2020 was prodUced vide which

- competent authorify upgraded overall .grading of the

petitioner from average to good recorded in his P.E.R for
the period from 11.05.2011 to 31.12.2011 subject to the
final court orders of the August Supreme Court of Pakistan.

In view of above, the present execution proceedings

" ~stand adjourned sine die till the decision by the Apex Court. -

'_Petitioner would be at liberty to seek restoration after

decision by the Apex Court. File be consigned to the record
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EP 384/18
10.09.2020

26.10.2020

Petitioner in berson and Addl. .AG_alongwith I‘hsanullah,
S.0 (Secret) for the respondents present.
| Represéntative of respondent No. 1 states that a request
to the learned Advocate General Khyber Pakhtunkhwa has

"been sent for submission of application for early hearing of

CPLA. No date of hearing has, however, been conveyed to
the respondents. o

It is pertinenté to mention -that early ' hearing
applicafion/request was submitted in the month of April, 2019
but without . any resxjjlt. The respondents are, “therefore,
required to comply with the judgment under imp]émentation
in letter & spirit and éubmjt requisite report on néxt date of
hearing)ih case the judgment of -Tribunal is not set aside by
the Apex Court or the!operation thereof is not suspended till
then. |

‘Adjourned to 26.10.2020 before S.B.

E
| . .
Chairan

Petitioner in person present.

Kabir Ullah Khattak learned Additibhal_ Advocate General for
respondents present:: .

o [ '
Implementation report has not been submitted till today.
. I

-Last chance is given5 to the 'responden’ts to comply with the

judgment under implementation and submit requisite report on

o)

“(Rozina Rehman)
Member (J)

07.12.2020 before S.B.



19.03.2020 " Appellant in person :“and Mr. Kabirullah Khattak,
R - Additional AG alongwith Mr. Sultan Shah, Superintendent
for the respondents present. Implementation report not o
submitted. Last chance is given to the" respondents@/vlth I e
strict direction to subm|t implementation report on- the
next date positively. To come up for implementation report - -
on 20.04.2020 before S.B. o
(MUHAMMAD AMIN KHAN KUNDI) -
MEMBER

“16.04.2020 © Due to public holiday on account of COVID-19, the case : R
is adjourned to 14.07.2020 for the same. To come up for

’%er '

- the same as before S.B.

14.07.2020 ' Petitioner in person and Addl: AG alongw1th Mr.
o N Sultan Shah Supdt for respondents present.
Implementa_tlon report not submitted. Representative
of the respondents is directed tn produce the -same on the next
date of hgaring otherwise the law will tal;e. its own course.

Adjourned to 10.09.2020 before S.B.

(Mian Muhammad)
Member(E)
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EP 384/2018
19.12.2019 ~ Petitioner in person ard Addl. AG for the respondents
p'r'e‘s'e‘ht'.‘ . I '
Learned AAG states that the . representative of
“respondents deputed to attend the p'rocee'dihgs today was
not conversant with the matter, therefore, he is .not
produced before the Tribunal. A request for adjournment is ’,j‘}i

made in order to ensure the availability of more responsible

official on behalf of the respondents. .
~ Adjourned to 28.01.<2_020'before_ S.B.

\

Chairman .

28.01.2020 Muhammad Bilal (Training Officer) . present oﬁ behalf of
| appellant. Naqgib Ullah  Stenographer .repl'eséntaiive of the
1 ‘ respondent . department p_fesent_ -and  seeks time  to 'ﬁ;rhish

implementation report. Granted. To come up for  further
proceedings/implementation report on 04.03.2020 before S.B.
(N

Member

04.03.2020 Petitioner in person present. Addl: AG alongwith
Mr. Sultan Shah, Assistant for respondehts‘présent.
Implementation report not submitted. Répresentative of
the respondents states that the implementation report
is in process and will be submitted on the next date of -
hearing. Respondents are s'tfictly" directed to submit

"p.roper implementétibn report -positively on the next

date of hearing. 'Adjourned. To .come up for further
proceedings on 19.03.2020 before S.B. - |

Memb
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07.10.2019 Petitioner in person ‘and ‘Addl. AG alongwith Naheed

Gul, Assistant for the respondents present.

On 16.07.2019 the execution pv)'roceedings No.
384/2018 were consigned to the record due to absence of
petitioner on different dates. The petitioner on 24.07.2019
smeitted instant  application for restoration‘ of the

proceedings.

. As'the-judgment of this Tribunal passed in Appeal NoO.
683/2016 is not implemented/executed as yet, hence the
application is allowed.-Consequently,the execution petition No.
384/2018 s restored to its original number. The matter shall
come up on 06.11.2019 for submission of imblementation

Chairm;n\ '

report.

06.11.2019 Petitioner in person and Addl. AG alongwith Naqibullah,'

Stenographer for the respondents present.

The representative of respondents states that a CPLA has
been preferred ‘before the Apex Court qguestioning the judgmeht
under implementation. Besides, an applicatio‘n for eérly hearing
of CPLA has also been preferred in which no date of hearin'g is

fixed as yet.

The respondents are required to produce-any order of
August Supreme Court of Pakistan suspending or setting aside
judgment under implementation on next date of hearing. EIse,-

the implementation report shall be produced before the Tribunal.

Adjourned to 19.12.2019 before S.B.

Chairntan

- Atuz‘ﬁ@:é I R
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% Form- A ‘
FORM OF ORDER SHEET
-'_;‘Court of
. |
Restoration application No. 2 8 3 /2019
S.No. | Dateof order - Order or other proceedings with sigAnature of judge or Magisfrate
| "proceedings | -
1 2 , 3
|
1 24/07/2019 ~ The application for restoration of Execution Petition No.
- 384/2018 submitted by Muhammad Arshad, may be entered in
the relevant register and ‘put. up to the Court for further order
please.. ] . o
] ,‘\\
. & REGISTRAR
1 ‘
'}Ofosl 9 This Restoration;application be putup before
T S.Bon ‘3‘70‘”35 ‘ ‘
! \
‘ CHAIRMAN
13.09.2019 Petitioner in person!.

Notices be issued to the respondents for hearing on
07.10.2019 before S.B. |

v
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16.07.2019
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Nemo for the beti%‘tdnér. Asstt. AG.;;_'fOr' the
~‘respondents present. o >

On the last date the petitioner was absent and,

- therefore, fresh notice was ordered by the Tribunal. The

office has issued requisite notice to the petitioner through
registered post for hearing today. Despite, he is not
available even today. It appears that petitioner is no more

interested in instant execution proceedings. The same are,

_ therefore, consigned. The petitioner may ‘apply for’

restoration of the proceedings if ‘need be.

!

Chairman

P
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| 23.042019 -
c o Additional Advocate. General alongwith Mr. Naqe¢bU]lah

. 17.06.2019°

_A“"‘!‘?T‘,‘ ] l’ F3
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#

L

Petitioner absent. Mr. Kabirullah Khattak ileamed '

‘Steno‘grapher for the fési)ondents present. -Implemenfatiorj ,
report- not submitted: | Adjourned. To come up for
implementation report on 17.06.2019 before S.B.

Member

NoneApres-ent on behalf of the petitioner. Mr. Kabirullah
Khattak, Additional’ AG for the respondents present.

I-mpleﬁ'l-entation report not submitted. Learned Additional AG

. réquested for' further adjo’ﬁrnment. Adjourned to 16.07.2019 for

implementation report before S.B. Notice be also issued to

petitioner for attendance fér the date fixed.

o (Muhammﬁﬁl(han Kundi) -
B ' ‘ Member ,

. .
SR . .
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07.1.2019 -

- 12.02.2019

i

‘Petitioner in person and Addl. AG alongwith
'Mr. Muhammad Anwar, S.O (Litigation)  for the

respondents present.

Representative of the respondents present in
court in some other cases takey notice of instant

~ Execution Petition. To come up for implementation

report on 12.02.2019 before S.B. \
Ch& an

Petitioner in person present. Sultan Shah Assistant representative

of the respondent department present. Implementation report not

 submitted. Representative of the respondent department requested for

06.03.2019

time to furnish implementation rgpdt’t. Granted. To come up for further

proceedings/implementation report on 06.03.2019 before S.B.

e

Member

Petitioner in person present. Mr. Kabirullah Khattak, Additional

AG alongwith Mr.'Naqeebullah, Stenographer for the respondents present.

" Implementation report not submitted. Learned Additional AG seeks -

adjdumm’ent. Adjourned to 20.03.2019 for implementation report before

S.B.

o L R L

20.03 .2019

hf—"

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER

Sl ¢ e+ ~amainy Yt = e

A Petitio;ner n pefson and Mr. Kabirullah Khattak
learned  Addl; AG . “alongwith Mr. Naqeebu’llah
Stenographer  for = the respondents present.
Implementation report not submitted. Represenfative of
the respondents seeks time to file implementatioﬁ report.
Last opportunity is granted. Adjourned. To come up" for

- implementation report on 23.04.2019 before S.B

(maw

Member
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= ) Form- A
FORM OF ORDER SHEET . -
Courtof. - - '
Execution Petition No. _ 384/2018
S.No. | Date of order- Order or other proceedings with signature of judge -'?
proceedings ' 1 : :
1 2 3
18.10.2018 ‘ The- execution petition of Mr. Muhammad, Afshad submitted
1 e ' | [y MR L .
by him may be entered in the relevant register and put up to the
Court for proper order please. ' : rd
; ' w2
' ¥_~"REGISTRAR
5. l"{,... L] -2 (4 This execution petition be put up before S. Bench'on
> ] : .
2210
i
22.11.2018 Noticé to all concerned. Adjourned to 07.01.201¢ tor
implementation report before S.B.
-]
B
‘ff,.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES

o SR

< Sy

(B

. TRIBUNAL, PESHAWAR.

?L\xsdm,
Execution Applica{ion No. 5 2’:‘ of 2018.

Mohammad Arshad, Director (A/F), Provincial Services Academy,
Khyber Pakhtunkhwa at House No. 170, Street No. !5 Sectir-G -3, Phase-

II, Hayatabad, Peshawar. %;\x -%- Applicant.
Versus
The Government of Khyber Pakhtunkhwa through its Chief Secretary,

Civil Secretariat, Peshawar. Respondents
Meus \(k-;.,w,y., TG Qaaa&d/»«k pnsv M-LQJLQ'W

g
o
,

2. e
' APPLICATION FOR IMPLEMENTATION OF TRIBUNAL T(Q ;va‘ %S\ \FSD
DECISION/JUDGMENT DATED 02.11.2017, PASSED IN >
SERVIC APPEAL NO. 683 OF 2016.
“I'S. | Description of Document Annex Page
No. ’ . No.
1. | Text of the Application| ¥rkie 1
™. | Copy of Service Tribunal Decision Dated 02.11.2017. | Annex-l .| 2-9
‘3., | Applicant Letter Dated 15.02.2018. Annex-1I 10
4. | Establishment Department Letter Dated 03.04.2018. Annex-1II | 11-12
5. | Applicant Letter Dated 09.04.2018. Annex-1V 13

Apphcant

Dated 16.10.2018 QF’:
| | LX. u\‘&

(MOHAMMAD ARSHAD)
In Person

DU RIS .
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES 30 Z
' TRIBUNAL, PESHAWAR. Diavy No. AL 2.
18.10.901%

Execution Applicaflon No._ 3R L,‘ of 2018. . Dated =

Mohammad Arshad, Director (A/F), Provincial Services Academy,

Khyber Pakhtunkhwa at House No. 170, Street No. 15, Sector-G-3, Phase-

II, Hayatabad, Peshawar. Applicant,
Versus

t+ The Government of Khyber Pakhtunkhwa through its Chief Secretary,

C1V1l ecretariat, eshawar Res ondents. g %2 8
APPL CATI(’)N FOR IMPL ME ATION OF TRIBUNAL VP %94, .
?

DECISION/JUDGMENT DATED 02.11.2017, PASSED IN
SERVIC APPEAL NO. 683 OF 2016.
Respectfully sheweth that:-

i. The decision dated 02.11.2017, passed by the honourable Khyber
Pakhtunkhwa Services Tribunal, Peshawar in Appeal No. 683/2016-titled-
Mohammad Arshad-Vs.-Government of Khyber Pakhtunkhwa through its
Chief Secretary, has converted the overal: grading from “Average” into
“Good” in the Performance Evaluation Report of the Applicant for the
period from 11.05.2011 to 31.12.2011 (Copy of Decision is at Annex-I).

ii. The Public Body/Establishment Department was requested vide letter No.
D(A&F)/PSA/1-10/PF/M.Arshad/2018/60 dated 15.02.2018 to provide a
duly attested and stamped copy of office record under the provisions of
RTT Act, 2013 wherein the requisite effect of the decision has been taken
(Copy of Letter is at Annex-11).

iii. The Public Body/Establishment Department has informed vide its letter
No. SOHRD-II)YED/1-10/2014(RTT)/M Arshad dated 03.04.2018 that the
case is subjudiced in the Court as the Government of Khyber
Pakhtunkhwa has filed CPLA in the august Supreme Court of Pakistan,
therefore, the requisite information will be provided after final court
orders (Copy of Letter is at Annex-III).

iv. The Applicant has responded vide letter No. D(A&F)/PSA/1-
10/PF/M.Arshad/2018/137-38 dated 09.04.2018 to provide a copy of the
relevant section/rule of law, wherein it has been provided that
implementation/execution of the Tribunal Order will be automatically
stayed because the Government has filed CPLA in the august Supreme
Court of Pakistan (Copy of Letter is at Annex-1V).

2. Keeping in view the above submissions, it is therefore, respectfully prayed that
the Respondentdmay be directed to implement the decision dated 02.11.2017,
passed by this honourable Tribunal in Appeal No. 683/2016-titled-Mohammad
Arshad-Vs.-Government of Khyber Pakhtunkhwa through its Chief Secretary,
regarding conversion of overall grading from “Average” into “Good” in the
Performance Evaluation Report of the Applicant for the period from 11.05.2011
to 31.12.2011.

3. Any other relief which this honourable Tribunal may deem proper may also be
granted.

Applicant
Dated 16.10.2018 ' -~
é% X ﬁLQB%
(MOHAMMAD ARSHA
In Person

NE
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,Appeal No. 6_83/2016 Qi
Date of Institution 24.06:2016 1\
Date of Decision 02.11.2017 : > RN
- Mr. Muha‘mmad Arshad, Additional Secretary, Housing Department, Peshawar. _ . l'_
' L . : - (Appellant) o |
| VERSUS | o ‘ |
S ,.Gov,ernment.of Khyber Pakhtunkhwa through its Chlef Secretary, Peshawar
and another. . ' ... - (Respondents)
APPELLANT - Pro se
* . MR.ZJIAULLAH, e
Y For respondents. IR S

. Deputy District Attomey

R N

*»hﬁtbnAZhﬂﬁaAmmmunKHAN
;hﬁ(GULZEBKHAN

- - e’ JUDGMENT
| e
NIAZ MUIHAMMAD KHAN, CHAIRMAN - ~ Arguments of the

' learned .counse‘l for the partles heard and record perused

FACTS

. 2? , The appellant was given: average overall gradmg in his P.ER for the penod
from 11 05. 2011 10 31 12 2011 The sameiwas not commumcated to htm The

€ report on. hlS own. He filed a

2"3(\3

pellant ‘came . 10 know about the averag

Lol




representatlon under. Sectlon 22 of. the Khyber Pakhtunkhwa C1v11 Servants Act . |

1973 on 09. 07 2015 which was rejected on 14.09.2015. Thereaﬁer he filed the

present service appeal on 24.06.2016.

't ARGUMENTS,

3. The appellant Pro se argued that no llmltatlon shall be attracted in thls

appeal for the reason that hxs departmental appeal was reJected not.on the basis of

~limitation. Secondly that no communication of average report was ever made to. hxm

o ofﬁcrally That he on his own made efforts to get copy of the report. That on merlts

' upgraded for the reas,on that the. Reporting Officer inked the P.E.R in vlolatlon of

his ;l)erf"orrnance~ as given in parts Il and IIT of the P.E.R. That the Countersigning '

the entnes are llable to be expunged and his overall gradlng is also hable to be

 the instructions on the subject. He argued that the overall grading is not reflective of

‘\‘"'Ofﬁeer has also blindly endorsed the reportof the Re_porting Officer. He further

“argued that the very order of rejecting his representation is void being decided byrb-'_

-an incompetent authority and limitation is not attracted on this scoré as well. He

| \added that the Reporting' Officer has not supplemented' his assessment on plausible

4. On the otherhand the learned Deputy Distriet‘Attomey argued that the -

‘q ?’%Q,f ﬁlmg of departmental appeal/representatlon agamst such entries and hence no '

" reasons or -an'y data. In this regard lhe‘ replied on many judgments -of the august
': Supenor Courts Some of whlch are 2007- SCMR 73 (On llmntatlon) PLD 2002~ .

, Supreme Court-630 (v01d order attracts no 11m1tat10n)

present appeal is not mamtamable for the reason that the departmental appeal was R

also not malntalnable as. average entnes are not commumcated and there is no rlght; .

"i“v?gev?yaeal shall lie. He further argued that if; at all the departmental appeal/ L

392

/ ‘%1%\1



representation is permissible then that is time barred for the reason that the

appellant came to know about average report in the year, 2014 and he represented

against the,same in the year, 2016. Secondly that after the- rejection of the |

representatron on 14. 09 2015 commumcated to him on 16.09. 2015, he filed the,

present appeal on 24.06.2016 wh1ch is time barred. The learned Deputy District

Attorney relied ‘upon certam judgments on limitation including 2006 SCMR 453,

2009-SMR 1435. He further added that when the service appeal is time barred thenv |

merits cannot be touched by thrsTnbuyn‘al. :

' CONCLUSION.

s, This Tribunal is first to decide the issue of limitation and if the appeal is time

o ~against the average reports under the Instructions on P.ERs of the Government of

" have got no provision for representation agarnst average reports. then whether the |
_aggrieved person can file any appeal/representation under other available rules or

,1-@'.? In this regard,Section‘ 22 of the-Khyber Pakhtunkhwa Civil Servants Act, 1973

barred then, of course, merits are not be touched. Admittedly the average reports are

not communicated under the existing instructions-and no representation can be ﬁled

ES

Khyber Pakhtunkhwa Now the questlon would bé that 1f the 1nstructrons on P. E Rs

1S irery much relevant which says that if any law or rules has no provision for appeal

or review in respect of any order or class of orders a civil servant aggrieved b'y any. A

‘ ueh order may within 30 da s of the "cornmunicatl'on to -him of such order‘ rnake a

--higher authorrty regardless of non provision of such remedy by relevant specral o

epresentatron agamst it to the authority next above the authorrtv which' made the

order. Thrs section protects a c1v1l servant by prov1d1ng one rlght of approaehmg the o

is section in fact fulﬁlls the prmcrples of natural 3ustrce coupled wrth right |



to fair trial in which one right of appeal/representation must be provided to the
aggrieved civil servant. The present appellant did file a representation under Section
22 of the -Act because under the Instructions on P.E.Rs no provision existed for

representation.

6. - The next question would be that what 1S terminus a quo for such order Sub
section 2 of Sectlon 22 of the Act says that termmus a quo is the day when the order
is commumcated to h1m Thxs commumcatlon undoubtedly is a formal

o commumcatlon and not informal communication. But smce .the Instructlons on

P. E Rs clearly lay down that average reports are not to be commumcated to the c1v1l

servant then how terminus a quo under sub section 2 of Sectron 22 of the Act shall

~ be determined. There is no mention of knowledge of the aggrieved person. So ln '

such situati_onthe jurisprudential principles of interpretation is that the beneﬁcial

k "“~'~-~-...anstruction should be placed which should be in favolrr.of the adyaneement of
remedy and not the extinction of the remedy ‘Being no terminas a-quo the appellant
B - was at llberty to challenge the same when he felt aggrleved from the average entry A

o ThlS Tribunal is of the view that the representatxon of the appellant was therefore

‘wrthm time. The decision was also not taken on the representatron by the competent

authonty who was the Chief Minister of the Khyber Pakhtunkhwa and 1t was

"decrded by an authorlty not competent to decrde the same on the ground that
_representatlon of: the “appellant could not- be processed under para-3. 7 of the"
Instructrons on P.ERs. for the penod from 11.05. 2011 to 31.12.2011 bemg average

“and not. adverse Frrstly thls demsron was made by an authority who was not

- competent to ‘make it and secondly this very oplmon of thrs incompetent authorrtya}

i

is also not correct because the- representatxon was made by- the appellant not tﬁ)ger ‘

- _the Instructlons on P.E.Rs but under Sectron 22 of the Khyber Pakhtunkhtya*'le

Q‘,f% S 59
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- District Attorney argued that in so mariy judgments of the superior courts, it has -

‘V "’*reported as 1998 SCMR 103 in whrch the august Supreme Court of Pakistan framed .

. promotioh, can. be'chollenged by way of appeal before Federal Service Tribunal?-

T (m) Whether writ petztzon challengmg propriety of undzsclosed Annual Conf dentzal L

N Aquestzon of lzmztatzon for challengmg Annual Conf dentzal Reports would be -

A'%

Servants Act, 1973. As ob’served' above that this sub section 2 of Section 22 of the

Act provides remedy to civil servants in all those cases where rules and instructions

- have not provided for such remedy. Thi§ decision on his representation made by -

mcompetent authority is void i in the eyes of law and no lrmrtatlon at all attracts for

approachmg this Tr1bunal as has been held in many Judgments that void order does

not attract limitation.

~

7. Now this Tribunal shall discuss the merits of the appeal.. The learned Deputy

been held that the Tribunal has no jurisdiction to deE;ide on the average reports as
they are not commumcated to the concerned civil servant. Though this Tnbunal on

the last’ date through a detalled order referred to a judgment of the august Supreme

- Court of Pakistan entrtled “S.T Rehman Vs. Government of Pakzstan and 3 others”

o

fourh gropo_srtrons as follows (1) whether or not represent_atzon of an.aggrzeved

person agamst supersesszon mcludes challenge to quanttf cation, proprzety of

Annual Conf dentzal Reports and criteria for selectzon? (zz) Whether or.not Annual ‘

Cohﬁdential Reports which are obviously concealed ﬁ‘om.,incumbent, though may

not be adverse, yet directly affect the future career and his right of further

‘ Reports can constztute notice - to competent Authorzty and be subst:tuted for

' 'representatton to approach Federal Servzce T rzbunal7 and - (iv). Whether or not |

relatable fo perzod when aggrteved person becomes aware about 1t? After frammg.}

%“‘Tr”" (;1 'g-"
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 these propositions.the august Supreme Court of Pakistan granted leave to appeal but | v

despite adjournments nerther the appellan:t nor the learned Deputy District Attomey
have been able to trace the final decrston of the august Supreme Court of Pakrstan | o=
on. these proposrtrons These 1ssues need detailed drscussron but this Trtbunal
restrarns itself from commenting and elaborating ! those proposrtrons lest the august

- Supreme Court would have dehvered the final jud'grnent.
:
8. The case of the appellant can be drsplnsed of W1thout touching those
propositions. It is true that the average reports cannot be challenged before the
departmental authority or this Tribunal under the exrstrng instructions but in the e
present case We. are to see whether the disputed P.ER isaveragé and 1f it is sO then,
of course we do not have the Jurrsdrctton lf we g0 - through all parts of the
vconce‘rned P E R we would see that overall gradmg does not co-relate or consrstent R
th other parts of the PER. ln part-11 the appellant ‘has mentloned the job
descnptron and then brief account of his achtevements The leamed Reportmg '
Ofﬁcer whlle commentrng upon part-ll has opined that ‘I par.tz,ally agree ' but has -
| not given any data wrth reason for not agreemg fully with the performance of the
“- appellant. Then in para—3 of part-11L, he rated the appellant “An honest ojﬁcer » and
- «.'then in part-III para-4 - May be posted in the Larw Department in vzew of hzs
' mclmatzon towards legal matters’ and then in para-S of the same part Does not .-
3 E o requzre any training”. 1t means that the appellant was an efﬁcrent ofﬁcer Then m:

para 7 of the same part the appellant was consrdered ‘Fit for promotton . whereas

para-3 N of the lnstructrons of 2006 dealing wrth the average report says that an

ofﬁcer who is superseded or whose promotton is deferred comes to know ab_dutit
tarnatlcally when hrs qullOrS are promoted to hrgher scales/posts It means thatr

T under th@ Instructtons an average officer cannot be promoted but declarmg the

?“l\i
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appellant fit for promotion itéelf proved that the overall grading--has -been
erroneously wiitten as average. ‘The instruction on the subject is .0.‘7(iii) which
clearly says that in some cases the asséssment of an officer 1n part II and Part I1I of
the PER_;‘ar_e not co-related. tt has been further mentioned that to remove this
inconsistency, the asses'sment of an officer in part-{II should, as far as poss_ible be
based on the -assessment -made about his personal traits and on the job performance
in part-IL. If the major rtufnb,_er of entries in Part-II are ‘g00d’ and...ivrt Part-III the
ofﬁcer 1s classit“led ‘average’ the Reporting Officer should give detailed reasons for

~ his -atrierage assessment. The reporting ofﬁcer has given no reasons for -this. It nteans
that the PER of the appellant is not average but is good. No Reportmg .-
Ofﬁcer/Countersngnmg Officer is allowed to deviate-from the 1nstruct10ns and glve
gradmg of his choice whlch does not co-relate wrth the overall 1mpact of the PER.
The reasoh for such report can be a mistake.even. as in t_he present caste.é So. 'this'

""---Tribtunal is of the view that the overall grading of the'- report of t’he' appeltant is not

average and the jurisdiction of this Tribunal is not hit.

9; : - Under the mstructlons it is not the report of the Reportmg Officer but of the

ﬁnal authorlty who is the Counter31gn1ng Officer. The instructions on'the PERs. ~

-------------- - enjoin  upon the Countersigning: Officer to correct the mistakes of ,the_Reportmg
Ofﬁcer-~-but in the' present case, the Countersigning Ofﬁcer had 'mechanieally
endorsed the PER wrltten by the Reportmg Officer. However ‘he has added at S
No 1 of Part-IV that he has seen the work of ofﬁcer rarely and in para—2 of Part IV

“the Counter31gn1ng Ofﬁcer agreed to the assessment of the Reportlng Ofﬁcer But a8

’ at least the Counters1gnmg Ofﬁcer was requlred to have looked 1nto thls matter |

%U)(\z




e

_record room.

"j failed to do that.

10. In-_{/_iéw of the above this appeal i.'s'é.'éc'_:eptéd an

- %& AN

" related with the c_;verall impact of aé'sess'rriéﬁt‘"'ﬁutathc Countersigning Ofﬁcér’ has

d his overall grading is

. corrected as “good”. Parties are left to bear th;éir own costs. File be consigned to the

¥
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PROVINCIAL SERVICES ACADEMY
Khyber Pakhtunkhwa at House No. 170, Street No. 15,
Sector-G-3, Phase-1I, Hayatabad, Peshawar..

No. D(A&F)/PSA/1-10/ PF/M.Arshad/2018 6
Dated Peshawar the 15" February, 2018

To,

The Public information Officer, Government of Khyber
Pakhtunkhwa, Establishment Department, Civil Secretariat,
Peshawar.

Subject: - DECISION . DATED _ 02.11.2017 OF  SERVICES
TRIBUNAL IN APPEAL NO. 683/2016 - TITLED -
MOHAMMAD ARSHAD - VS - GOVT. OF KHYBER
PAKHTUNKHWA. ' :

Dear Sir,

I am to refer to the subject noted above and to enclose herewith
a copy of decision dated 02.11.2017, passed by the honourable Khyber
Pakhtunkhwa Services Tribunal, Peshawar in Appeal No. 683/2016-titled-
Mohammad Arshad-Vs.-Government of Khyber Pakhtunkhwa through its
Chief Secretary and Others. The tribunal has converted the “Average” overall
grading in Performance Evaluation Report of the undersigned for the period
from 11.05.2011 to 31.12.2011 into “Good”.

- . o It is requested to provide duly attested and stamped copy of
: office record under the provisions of RTI Act, 2013 wherein the requisite
effect has been taken.

: A Requester
- Encl. As Above.

. . "Z (MOHAMMAD ARSHAD) * °
o G |

Director (A&F)
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A 1

GOVERNMENT OF KHYBER PAKHTUNKHWA BW\M——-\_\T
ESTABLISHMENT DEPARTMENT

(HRD WING) TYeeps V1L T
No. SO (HRD-I)/ED/1-10/2014 (RTI)M Arshad 0, ,} """"""""""""
‘ Dated Peshawar the 31 April, 2018 '?Q 4%
o O g
o | ‘ - %r,)\f\\@g
. - ’(.:‘/' NV R
M.uhammad Arshad: | K _ e,o(‘_.;%g%/)/’% S
Director (A&F) Provincial Services Academy Khyberpakhtunkhwa, Wi V/;,;?Nﬁ
House NO-170 Street NO-15 Sector-G-3 Phase-|l Hayatabad : 357
Peshawar
.SUbject:— DECISION DATED.: 02-11-20170QF SERVICE TRIBUNAL IN APPEAL NO 683/2016

TITLED MOHAMMAD ARSHAD -VS -GOVT OF KHYBERPAKHTUNKHWA

Kindly —refer to your letter No. D(A&F)PSA/1-10/PF/M ARSHAD/2018/126
dated 21-03-2018 on the subject noted above and to forward herewith a copy of letter No-
SOS(ED)CR1(16)/2017 dated 03-04-2018 under Right to information Act 2013, |

Encl: As above:

afien Officer (PIO)
Establisiment Department
Endst: No & date even.

Cbpy forwarded to:

1. The Chief Information Commissioner, Governme’nf of Khyber Pakhtunkhwa, Right
to Information Commission, 7¢ Floor, Tasneem Plaza, Near Benevolent Fund
Building, 6! Saddar Road, Peshawar

2. The Section Officer (Secret), Establishment Department.
3. PA to Deputy Secretary (HRD) Establishment Department.

SECTION OFFICER (HRD-H)'
L s\ \“\%QL‘,
| SN

1LY &



N

o S | T Rame \2
_ RESTRICTED >4 @
Government of Khyber Pakhtunkhwa :
Establishment Department
(SECRET SECTION)

Y

‘No. SOS(ED)CR1(16) /2017
Dated Peshawar the 03.04. 2018

The Section Officer (HRD-II), . b
Establishment Department, B N
Govt. of Khyber Pakhtunkhwa. | yd
| i . J//l .
‘Subject: - _DECISION DATED.  02-11- 2017 OF _SERVICE TRIBUNAL IN
APPEAL NO 683[2016- TITLED MOHAMMAD /ARSHAD -VS-
GOVT OF KHYBER PAKHTUNKHWA /
/l‘
I ;am directed to refer to your |etter No. SO(HR@“”‘I&I)/EDll 10/2014

(RTI)/M Arshad dated 29" March, 2018 on the subject;:n@@é?above and to

———— e .._...4—1—-—--“"" ] 3

state that the case |s subjudice in the Court as the Government of Khyber
Pakhtunkhwa has filed CPLA in the augus}%Supregme Court of Pakistan,

therefore ‘the requisite information w1ll be provaded “after final court orders.
&%

%,
’4" ’Vi‘% Siw" ‘ 4

‘k
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PROVINCIAL SERVICES ACADEMY
" Khyber Pakhtunkhwa at House No. 170, Street No. 15,
Sector-G-3, Phase-Il, Hayatabad, Peshawar.

No. D(A&F)/PSA/1-10/ PF/M.Arshad/2018
Dated Peshawar the 09" April. 2018

To,
The Public Information Officer, Government.of Khyber.
Pakhtunkhwa, Establishment Department, Civil Secretariat,
Peshawar.

Subject: - DECISION-  DATED 02.1I.2017 __OF _SERVICES

S - W\%v&r\i

oy

TRIBUNAL IN APPEAL NO. 683/2016 — TITLED - °

MOHAMMAD ARSHAD - VS - GOVT. OF KHYBER
PAKHTUNKHWA.

I am to refer to your letter No. SO(HRD-II)Y/ED/I-

10/2014(RTIYM. Arshad dated 03.04.2018, received by the undersigned on

05.04.2018, on the subject noted above and to request to provide duly attested .

and stamped copy of information/record of the relevant section/rule of law,

under the provisions of RTI' Act, 2013 wherein it has been provided that

lmplemental|on/execut|on of the Tribunal Order will be automaj cally stayed

because the Government has filed CPLA in the august Supreme of Pakistan.

Requester -

" ES /(‘;

’ < L (TR RN
<) (MOHAMMAD ARS ABYS
, T Director (A&F)
Fax No. 091-9330002, Mob. No. 03489745323

Copy to:-
The Chief Information Commissioner, Govt. of Khyber Pakhtunkhwa, Right
to Information Commission, 7" Floor, Tasneem Plaza, Near Bunevolem Fund

Bu:]dm;, 6" Saddar Road, Peshawar. (. /L
“Alot[ae
A&KF) =g

Director (
<

7
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Gdvernment of Khyber Pakhtunkhwa
: Establishment Department
(SECRET SECTION)

No No.SOS(ED)CR-1(13)/2020
Dated Peshawar the 07.10.2020

Mr.Muhammad Arshad (PCS SG/BS-20),
OSD, Establishment| Department.
C/0O Sectjon Officer (E-I) | '

' Subject: - UPGRADATION OF |4

OR _THE PERIOD F
MR.MUHAMAMD ARSHAD (PCS

' Dear Sir, i : %ﬁ\%‘& R, '
Referencjp your representation dated®9'guly, 2015 and Judgment of

the Khyber Pakhtunkhwa, Seryices E\ibu B @gaawar dated 02.11.2017 the

: | p. }

Competent Authority has bee :
i

A‘.;a}grade the overall gréding from

“Average” to “Good’TI recorded ] ' for the period from 11.05.2011 to
31.12.2011, subject ;to the final : O:égrs of the Supreme Court of Pakistan.

Yours faithfully,

Section Officer (Secret)
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L [Agalx\at \he Judgm
- 'Serviee 'l‘rlb\ma! Pcshnwarin pp

' Government of KPK through Chiaf Secrctury
- Establishment & Administration Dapartmcnt,
' Peshawar .

" abmmed aronad

e g T TR TR S T h eaim e

" . to. . ) ' - ! N
. .@ .
. .-

ERE§ENT;

Mr. Jushce Gulztir Ahmcd,CJ N
‘M. Justice. Tjaz ul Ahsan R
‘M Juatice Syed. MansoorAliShah-_' L
Mr Jusuce Sawed Mazahar Ali Akbar Nagvl -

ont dntod 02.11 2017, puscd by the Khyber Paldlmnkhwa.
calN 683 ot2016] : I

v

| . ',ﬁeﬁthné?(s) -
' "A.,,Res_por'ldentfsi '

) .Fo'r'-thc Petitioncr(s} TR Barnster Qasxm Wadood 'Addiﬁbhdl

Advocate Gencral KP

For the Respondcnt(s) :: NR.

B Date of chring s 16.11.2020

okgmn
GULZAR AHMED, CJ. “The rcsbo_ndcnt was. givcn.ovcrall '
radlng as avcragc in Pcrformancc Evaluation Report {PER) for the:

pcnod from 11 05. 2011 to 31.12. 2011. In terms of the 'Rules, such

" *average” grading in PER was nat rcqulred to be commumcatcd to the
.respondcnt. 'I‘hc respondent ﬁled a semce appeal m Khyber

R Pakhmnkhwa Scmce 'I‘nbunal Pcshawar [the Ttibunal), whxch by the

irnpugncd Judgmcnt dated 02. 11 2017 ca.mc t.o be allowcd -and the
'I‘nbunal substxtuted 1ts own - assessmcnt and gavc thc respandent |

'ovg:ali gradmg 8s good m PER for the penod rnenhoned above.

KP that the very semcc appeal ﬁled by the respondent was t:me-bared :

a.nd in any case, 1o appcal could havc bcen ﬁlcd agamst the a.verage B

— ey nw

2'; N B is contended hy-the learned Addmonal Advocate General : '
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N “
o

g:adlng ln thc PER aml furthcr thnt tha anacssmcnt bcing aubjoctlvc,

, ‘1hc ’l‘nbunal oould not havc allowcd thc appcul np_,a.lnst such
K :a»scssmcnt and substxtntcd 1ts own asscsnmcnt l’or which thcrc was no
- basisa avmlablc with thc'l‘nbunal

‘3.' '_ 'I‘hc sub:mssxons madc by thc lcarncd Addmonal Advocate,

xp rcqun‘c oonsxdcraﬁon. Lcavc to appcal is gramzd to conmdcr, mter

. alia,’ Lhc samc. The appcal shall bc heard. on the avmlablc rcoord but

th!: pamcs are allnwcd to filc addmonal documcnts. if any. vnthin a

: “
o pcnod of onc month. As the matu:r rclatcs to servme, o{ﬁce is dn'ect,ed

1o fix thc samc, a;pcdmouﬂy prcfcrably, aftzr thrce months. .

C.M ANo. 249-? of 20 1.8
4. 1 The opcratxon of the unpugned Judgrnent. is suspended

- . . -

Sd/HCi
sd/fs
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Execution Petition No. 384 of 2018. (%W @’/}4 W 23 // f iary No.
X‘ Da\ed’-_ll::j—”l—‘]

Mohammad Arshad ‘ : Petitioner;,

“Versus

The Government of Khyber Pakhtunkhwa (Establlshment Department) & Others -------
Respondents.

APPLICATION FOR RESTORATION OF EXECUTION PROCEEDINGS.
Respectfully submitted that:- |

1. The above-titled execution petition No. 384 of 2018 was fixed for hearing on
16.07.2018.

2. I have inadvertently attended the tribunal on 17.07.2019 and it was learnt that
the honourable Tribunal has consigned the case vide its order dated 16.07.2019
(copy attached)

3. T have not received the notice through registered post.

4. The honourable tribunal has given last opportunity to the respondents on
20.03.2019 to file implementation report but I have not received any
implementation report as yet. :

5. I may please be contacted on my new postal address as follows:- “Mohammad
Arshad, Additional Secretary, Inter-Provincial Coordination Department
at Mian Rashid Hussain Shaheed Memorial Block Civil Secretariat,
Peshawar”.

Keeping in view the above-mentioned facts, it is, therefore, prayed that the
execution proceedings in Execution Petition No. 384 of 2018 may please be restored as
the applicant has not received implementation report.

Applicant

Dated 24.07.2019 Ty o2 L<7

(MOHAMMAD ARSHAD)
In Person
0348-9745323
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16.07.2019

.+ Nemo for... the - petitioner.

restoration of the proceedings if need be.

+
[ . s
Lot i &
N . - . .
R N - B P H , . \
RNLY
.

. respondents present...

On thelastdate the petitioner was absent and;
therefore; fresh.notice was-ordered by the Tribunal. The
office has issued requisite notice to the petitioner through

“registered post for hearing today. Despite, he is not

available even today. It appears that petitioner is no more
interested in instant execution proceedings. The same are,
therefore, consigned. The petitioner may apply for

Chairman

Bate of Presentetion o M ot

Number of Words

Copying Fon o el 7T

Name of {3 . e S
. R P

Date of Compiectitn of le__[7_/.,//f-_

Date of Delivery of {anj,f-;,_-.._-_/_.g.,.’f,z f/.% .




il 23:04.2019

17.06.2019°

2

Petitioner absent. Mr. Kabirullahi Khattak learned \
" Additional Advocate General alongwith Mr. Nageebullah \\

Stenographer for the respondents’ present. Implementation

- .report not .submitted. - Adjourned. To come up for

.limplementation teport-on 17.06.2019 before S.B.

Co . b . s
. . -
ey . . . .. -
P . o o
N

Member

Noﬁe present on béhalf of ﬂﬂe petitioner. Mr. Kabirullah

Khattak, Additional AG for the respondents  present.

Implementatlon report not submltted Learned Additional AG
requested for further adjoumment Adjoumed to 16.07.2019 for-
implementation report before S.B. Notice be “also issued to

petitioner for attendance for the date ﬁxed

(Muhammad Aﬁ Khan Kundi)
Member

P Linal,
< Si Gwar |



07.1.2019 Petitioner. in person and Addl“AG alongwith
Mr. Muhammad* Anwar S.0 (thxgatlon) for the

respondents present.

Representatwe of the respondents present in
court m some other cases. take«; notice of mstant

.‘Executlon Petltlon To come up for lmplementatlon

report on 12.02.2019;~before SB. \
Ch&r an

12.02.2019 Petitioner in person present. Sultan Shah Assistant representative
_-of the respondent- department preéent. Implementation feport not
submitted. Representative of the respondent department requested for
~ tiin,ei to furnish implementation rei)ort‘. Granted. To come up for further
‘pgoc:eedings/implementation report on 06.03.2019 before S.B.
&I\E{e;ﬁr
06.03.2019 - Petitioner in persoh present. Mr: Kabirullah Khattak, Additional
AG alongwith Mr. Né:qeebullah, Stenogrépher for the respondents present.
Implementation report not submitted. Learned Additional AG seeks -
adjdurnment. Adjourned to-20:03:2019 for implementation report before
SB. | : 5 4/ ”

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER

20.03.2019 Petitioner in person and Mr. Kabirullah Khattak
learned Addl; AG alongwith Mr. Nageebullah
Stenographer  for . the  respondents  present.
Imple‘.ﬁentation report not submitted. Representative of
the respondents seeks time to file implementation repbrt. !

Last opportunity is granted. Adjourned. To comé up for '

implementation report on 23.04.2019 before S.B

%ﬁ?&w

Member
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- Form- A o
FORM OF ORDER SHEET ’
.Court:of ..
Execution Petition No. _  384/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 S ;2 . N .3
1 "1§.1032'018 The execution petrifion of Mr. Muhammad Arshad submitted

by iiim msy be énteréd ir: tliae rélévant régister and put up to the
Court for proper ordef please. —r

.
o Y2 ~"REGISTRAR

I TEN I e -y
AP F LI ol 45 ¥

This execution petition be putup before S. Bench on

22.11.2018: -. | -+ ‘Notice to alli‘concerned. Adjourned té 07.01.2019 for

implementation report before S.B.

Chairihan
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES 2 022
TRIBUNAL, PESHAWAR. poinr o0 R0BS.

oo, 23l - eslB:10.80)
Execution Application No. of 2018. Prutad 8

Mohammad Arshad, Director (A/F), Provincial Services Academy,

Khyber Pakhtunkhwa at House No. 170, Street No. 15, Sector-G-3, Phase-

I, Hayatabad, Peshawar. Applicant.
Versus :
' t+ The Government of Khyber Pakhtunkhwa through its Chief Secretary, .
, . Cﬂl:fll Eecret iat, Peshg\\;\vir, G . M}Esagndeﬂtgig A M(@ S
B APPLLi‘CA'T-ION FOR IMPL ME#I&-ATI N_OF TRIBUNAL VD Pgf._ . 7
Pk "~ DECISION/JUDGMENT DATED 02.11.2017, PASSED iN ? g
B SERVIC APPEAL NO. 683 OF 2016, h
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to » passed: by the honourable Khghs
1 ‘ Pakhtunkhwa Services Tribunal, Peshawar in Appeal No. 683/2016-ti#fle
S Mohammad Arshad-Vs.-Government of Khyber Pakhtunkhwa throughss

Chief Secretary, has converted the overall grading from “Average”

“Good” in the Performance Evaluation Report of the Applicant for - tRgS

period from 11.05.2011 to 31.12.2011 (Copy of Decision is at Annex-I).

it. The Public Body/Establishment Department was requested vide letter No.

D(A&F)/PSA/1-10/PF/M.Arshad/2018/60 dated 15.02.2018 to provide a

duly attested and stamped-copy of office record under the provisions of

RTI Act, 2013 wherein the requisite effect of the decision has been taken

g (Copy of Letter is at Annex-II).
Cok iii. The Public Body/Establishment Department has informed vide its letter

?’ No. SO(HRD-II)ED/1-10/2014(RTI)/M Arshad dated 03.04.2018 that the
case is subjudiced in the Court as the Government of Khyber
Pakhtunkhwa has filed CPLA in the august Supreme Court of Pakistan,
therefore, the requisite information will be provided after final court
~rders (Copy of Letter is at Annex-III).

iv. The Applicant has responded vide letter No. D(A&F)/PSA/L-
10/PF/M.Arshad/2018/137-38 dated 09.04.2018 to provide a copy of the
relevant section/rule of law, wherein it has been provided that
implementation/execution of the Tribunal Order will be automatically
stayed because the Government has filed CPLA in the august Supreme
Court of Pakistan (Copy of Letter is at Annex-1V),

2. Keeping in view the above submissions, it is therefore, respectfully prayed that
the Respondentdmay be directed to implement the decision dated 02.11.2017,
passed by this honourable Tribunal in Appeal No. 683/20]6-titled-Mohammad
Arshad-Vs.-Government of Khyber Pakhtunkhwa through its Chief Secretary,
regarding conversion of overall grading from “Average” into “Good” in the
Performance Evaluation Report of the Applicant for the period from 11.05.2011
to 31.12.2011.

3. Any other relief which this honourable Tribunal may deem proper may also be
granted.

. Applicant
Dated 16.10.2018 ~\ - /(-2_
~, - 1z
T tEJ(;'LQB%
A

d QJD (M(lHAMMAD ARSH
‘In Person
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