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" Stall at Kirri Alizai Gate; On'the day of occurrer’j_f;c;i'e;, i€
= =y
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proceeding to his tea Stall in the morning at about'65~:3;0"~a.m.wf
‘their street deceased was ljing dead with his motorcycle
lying beside him. The helmet of the decgased was also lying
.the'r;e. As he recognized thét the deceased was Abdul Khalig,
he informe'd his reiatives aBout the status of Abdul Khaliq on
mobile phone. Thereafter ;che relatives of degeased came to

he left for his tea Stall. His statemént

497 4% thrice, Mumtaz Begum was his first wife who is dead by

- [»)
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noW,‘ his mother Rehana Begum was his second Wife while
accused Riyasat Bibi was his 3"1 wife. He used to work at the

- private laboratory of his father. On 21° January 2017 ‘his ¢
| father had visited iheir house in the night, at about 07:45
P.M. They took meal together and thereafter his mqthef and
féther*both left fc_)f fheir_duties at civil hospital DIKhan. In‘ _
the morning he came to know that his father‘has been killed

by someone. His statement U/S.161 Cr.PC was récorded by

the police.
> PW-8 is Shamsur Rehman s/o Abdur Rehman, who stated

that he is employeé of civil hospital D.I.Khan and posted
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Ward Orderly in the ENT ward. Durip@f’ the days;

: £
occurrence he was also performing duty mMENs'\I‘ward On £
21.07.2017 he had night shift duty at EI\‘I:-I’}T‘War&v‘T;.i;l‘
accordingly came to his Ward for performance of his duty.
'Abdul Khaliq deceased also attended the Ward for duty aé
he was Incharge of the‘shift‘. They remained busy in duties at
the Ward, in the meantime condition of one Hameeda Bibi
admitted as p.aﬁent in the said ward deteriorat_ed due to her
throat) canggr, for which they arranged to call for the
neérned doctor. After the visit of the doctor, the said
patient expired at about 01:10 hours. Deceased about Khaliq
~ put his signature on the Chart of the Séid patient and then
o informéd him that he will stay at the Ward. He therefore?
)ﬁ%‘j:oﬁa > ]Nj arranged for his bedding. After little while, deceased Abdul
i | Khaliq informed him that he was going out and \&ill return
~ after some timé.' He then went asleep after abbut half
hour/one hour. In the moring, he came to know through one
"Aya" of Orthopedic Ward that Abdul Khaligq lhad beenl
killed. His statement U/S. 161 Cr.PC was recorded by
police.. | a

> PW-9 is co‘mplainant Muhammad Suleman Nasir, who

stated that deceased Abdul Khaliq was his father. His father

had married three ladies. His first wife Mst. Mumtaz Begum
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* now dead was hlS mother Second wxfe wa/s PW Réhana §
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Begum and third wife was accused R1yasat Begum Hlsﬁgf /¥

father was employed in civil hospltal as dlspenser and hem):V
used to perform duty at mght shift. Durmg the nxghf ;f
occurrence he was asleep in his house at Madina Colony.
Early in the morning at about 05:45/06:00 a.m, he got

information that his father was lying in the main street. Since

he was not wearing his shirt .at the time of receiving

rght my father uvho was lying on the ground and found that
he had died due to firearm injuries. In the meanwhile his
-uncl'e PW. Abdul .Wahid and Abdul Aziz also reached to the
spot.‘ Since PW VAbdull Wahid is serving in police,. he
informod the concémed police where-after police came to
the soot. He ideotiﬁed the deadl body before the police and
he then lodged the report before the police which was
recorded by them and he has signed the same as token of its
correctness which is already Ex.PA. The dead body was then
shifted to the. hospital at about 06:30 a.m where the PM was

conducted which compléted at about 07/07:15 a.m and the

dead body was delivered to him. He had identified the dead \ x :

body before the Doctor. After complétion of PM report he

received the dead body. He alongwith PW Abdul Wahid

E;zagmé
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were summoned by the police to the spot which they joined

G
p
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where he alongwith PW Abdul Wahid pointed out the place

¥
L4

of occurrence, depicting relevant'points and the site blan was . ;, | .
prepared on their pointation; His statement U/S. 161 Cr.PC
was recorded by the Police. He was then relived by the
police. He charged the accused for the murder of my father.
> PW-10 is Abdul Wahid son of Abdul Hameed, who 'stated

that deceased Abdul Khaliq was his elder brother. During

the night of occurrence he was sleeping in his house. Early

obile phone, while he was trying to attend the phone, he

also proceeded simultaneously towards the door where he

qeﬁ{mfound Wahid Ullah, who informed him that your brother was
5 O ' - .

lying on the road. He was rushed to thé'spot Where he found
that his nephew Salman was also present there. His brother
was lying dead on the ground due to bullets injuries. He then
calfed the local polic;e on mobile phone. In the mean,while;
police party came to the spot headed by SHO. The dead
body was referred By- the SHO to the hospital. He -

accompanied the dead body to the hospital where

Postmortem was conducted. He had identified the dead body

~

as well and had put his signatures on inquest report as well

as PM report. After close of PM examination-they return to
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their home and investigation unit arrived at the spot, He w

. ' B

present on the spot. Investigating Officer started inspection

. of the spot _ar;d during spot inspection he collected blo-o;i\‘:;s
well as empty shells, he~lmet and the métorcy;:le for whlach
sqizuré memo Ex.PW 10/1 was prepared. The coﬁ_tents_ of
Ex.PW 10/1 are correct which he had signed- as token of its

correctness. The parcel'of the blood so ¢ollected is (Ex.P-1),

the parcel bearing No.2 regarding twelve number 30 bore

-empty shell is (EX.P-2), while blood stained heimet paéked

nto pa ," el Ng73 is (Ex.P-3). He is also marginal witness to

pemo already Ex.Pw-3/5 according to which one used

Mobilink SIM, 05 SIM Jackets and one broken SIM were
seized be-sides one USB were seized by the police which are
(Ex.P-4, Ex.P<5) each contalined in packets while the USB is.
( Ex. P-6). The memo is signed by him in token of
: | correctness. He is also marginal witness to the memo already

Ex.PW 3/6 vide which parcel No.5 was prepared respecting

the mobile belonging to accused Riyasat Bibi (Ex.P-7)

(STO), seized during her personal search through lady

constable. The memo is signed by him in token of
correctness of its contents. His statements U/S.161 Cr.PC

were recorded by police at relevant juncture.

KTTESTED

Sxaming®

1o bl

/! mobile phone belonging to Mrs Nazeer Ahmad containing
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> PW-11 is Zakiul Ameen ASI/Investlgatmg Offiicer, wh
stated that on receipt of copy of FIR of the mstant gcase from
ASHO of Police Station, he proceeded to the spot alonthh%};. " Ay
e, et
b;,.': ’*‘w-w-:’t).‘;%: ‘/
police party. he summoned the complamant as well as PW
Abdul Wahid and on their pointation he prepared site plan
Ex.PB. He collected blood from the place of deceased which
was packed and sealed into parcel No.1 (Ex.P-1), he also
seized 12 empty shells of 30 bore, packed and sealed into

parcel No:2 (Ex. P-2), one' blood stained helmet having

’ *‘t‘ce\:stated facts. He had also seized blood stained shalwar and
Qame=z belonging to deceased which was f)acked and sealéd
into parcel No.4 (Ex.P-9), vide memo Ex.PW 11/1. The said-
garments were brought by constable Salah ud Din alongwith
Postmortem record .-in’cluding inquest report, PM report and
injury sheet which were placed on judicial record. He also
"preparedflist of LRs of deceased and placed the same on
judicial record _whiéh is Ex.PW 11(2. According to the
circumstances of the case that the mobile phone belonging to
the deceased were taken away by the accused, he added |

charge U/S. 404 PPC to the crime and issued information

report which is Ex.PW 11/3. He also recorded the statements
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He also recorded the statements of numberyof persons£y

belonging to vicinity. He recorded the statements of:

Mumtaz Begum; Rehana Begum and Riyasat Beguﬁ"i,x;:ll
three wives of deceased. On 27.01.2017, he conducted
search of the'res-idéntial room of deceased in order to search
for tﬁe evidence. He seized one Mobilink SIM contéinéd in
mobile phone, already Ex.P-4, 05 SIM Jackets belonging to I
deceased already E?c.P-S, besides one broken SIM and also
‘d while checking CCTV Camera installed in the

)einity, he found two persons on motorcycle present in

, the street and calling on mobile phones which footage was

taken down and recorded in one USB which was seized and
is Ex.P-6. He prepafed memo already Ex.PW 3/5. He later
got photographs printed from the said recording of the USB

and placed on judicial file which are (Ex.P'-IO, and Ex.P-11)

‘respective‘ly. On 06.02.2017, he arranged Geo-Fencing of

the vicinity and placed on record Geo-Fencing report which
is ExPW 11/4 (10 pageé), according to which during the
night.of occurrence at 06:46:54 hours one Irfan, presently
accusevd faf:irig trial had made a phone call which was 'later
proyed té have been -connected, belong to accused Akhtar

(absconding accused), the time corresponding. to that of

CCTV  recording (Ex.P-11-USB). The statement of
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complainant was rec¢orded in respect of his charge jagai
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the accused and consequently on 10042017SHO

Muhammad Nawaz arrested accused Riyasat Bibi from her

mentioned in memé already Ex.PW 3/6. The parcel to said
effect is already Ex’.P-.7 while the contents of memo Ex.PW .
3/6 are correct including one SMS message recorded as "
.Irfan pliz reply me". The physical custody of the accuséd

Riyasat Bibi was delivered to him by SHO who was

[P
o

{\ﬂ‘,‘-‘
confession statement of accused Riyasat Bibi she was sent to-

4 application to this effect is ExPW11/5. After recording
judicial lockup. He conducted house search of accused
Muhammad Irfan who was not found there however, later he

moved a false applﬂication in respect of a mqtorC)/cle which

was entered in DD register of Police Station Cantt at Serial

No.16 dated 13.03.2017, which was assigned to him and

according to his investigation Irfan accused had delivered

the said motorcycle to the Target Killers. Attested copy of

~

Mad report No.16 is Ex.PW 11/6 while application moved

by accused Irfan Ullah is Ex PW 11/7 and the Motorcycle in

respect of ‘which the application was moved was detected -

& Weapniaae >
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through CCTV footage contamed the uUSB w1th reference trg
photographs already (Ex.P-10 and Ex.P- 11) respectlvely

shown used by the —target killers. During interrogatlon and in
. -z' bgﬂ\vf . -

her statement U/S. 161 Cr.PC accused Riyasat Bibi had

‘dxsclosed that she was burdened with payment of Rupees

one lac to the target klllers which she had borrowed from her

relative PW Ehsan Ullah son of Ameer Muhammad. He then

associated said Ehsan Ullah with investigation and recorded

his statement who admitted having delivered the sum of :

s. 1 ,0(')0

g of statement of complainant U/S. 164 Cr.PC

to Riyasat Bibi as loan. He then arranged for |

rough -my application ExPW 11/8 and after recording of'
his statement, he placed the same on judicial file. During the
course of investigation, occused Irfan Ullah, Muhammad
/ .'1 @ &2 \\{7 . Bilal Hussain,” Akhtar Munir and Tougeer Abbas were. traced -
out as accused in the instant case against whom, he procured
warrants of arrest U/S. 204 Cr.PC from the court of local
magistrate for which constable .Kh,alid Waheed was deputed
to execute. His application -to"thi‘s effect is Ex.PW 11/9. The |
warrants are ExPW 11/10 to ExPW 11/13. The constable

brought the warrants unexecuted which were placed by him

on record and then, he apptlied for issuance of proclamation |
notices u/s 87 Cr.PC. His application to ‘this effect is ExPW

11/14 and the proclamation notices are Ex.PW 11/15 to
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Ex PW 11/ 18 respectively whlch were returnedé by the
executing - constable after due proceedmgs whereas the %_

.

' o2 :}":y
reports from the wntnesses of the proceedings as well as that i %
...__i‘*_.‘ ‘!/'1—-«»-' -

of executing constable which he also placed on file. Since it
was found that accused Muhammad Bilal Hussain was
employee of police department with belt No. 65 and he was

found absent from duties therefore, his absence report was

recorded as serial No.22 of DD register of Police Station

City, certlﬁcate copy whereof was obtained and pldced on

: Judlcxal file as Ex.PW 11/19. He had dlspatched the crime
fto FSL as well as firearms expert and report received
from FSL/firearms expert are Ex.PK and PK/1 respectively.
Since the empty shells. seized m the case were declared as
being used from two different pistols, he therefore, added
section 34 PPC to\ the >c1'1arge‘ of crime and issued
information sheet Ex.PW 11/20 in this respect. In the light of
the interrogation of accused, he also added sections 109 and
120-B in the charge and issued information sheet ExPW.
11/21. He theh forwarded the record to the SHO for
preparation of challan against accused Riaysat Begum and
proceeding U/S. 512 Cr.PC against rest of the absconding‘
accused. I—ie had arranged .th'rough his superiors to inform the
Revenue staff so that property owned by the Riyasét i?)egumv
may not be tfansferred in the name of anyone else on. \Q\

ATTESTED

Examings.
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account of her accusation in the present case 2

Nd .

correspondence made in this respect is placed on Judlcia

¢

and is Ex.PW 11/22 (06 pages). On 21. 10 2017 accused
Irfan wae arrested by the SHO and was handed over to him
for investigation. On 22.10.2017 he epplied for 'pﬁysical_
remand through his application Ex.PW 11/23. Two deys
custody was granted and-he interrogated the said- accused.
During interrogation the said accused admitted having

committed the crime and to said effect his statement was

repared pointation sketch which is Ex.PW 11/24
e memo to this effect is BExPW 11/25. He then

produced him for recording of his confession statement

.»‘\J'

' (5 . before the JM vide his apphcatlon Ex.PW 11/26 however, he
refused to make any confession before the JM and remanded
w)O}D( ﬁ back to Judaclal lockup. On 07.02.2018, accused. Touqeer
Abbas was arrested by SHO CTD in case FIR No. 32 of
2016 and was remanded to JUdlClal lockup. He therefore,
applied for his arrest through his application Ex.PW 11727 .
He issued card of arrest of ‘accused Tougeer ABbas which is
Ex PW 11/28 and then applied for his physical custody

through his application Ex.PWl.l'/29. Three days custody

was granted in this respect. During the course of

interrogation accused: Tougeer Abbas admitted having

Examings .

e
\A’ e

recorded. On the pointation of accused Irfan while he was in
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committed the crime and on his pointation

bh

Ex.PW11/30. His application to the effect of requisitioned of

case file is Ex.PW 11/31 while his applicétion for recording
of confessional - statement of accﬁsed Taugeer Abbas is
Ex.PW-11/32. He had also placed on record photographs
concéming pointation vof, place of occurrence by acéused
Taugeer Abbaé ‘which are ExP12 to Ex.P-13 (three

»

photdgraphs). ¢ also placed on record the copy of

!

b

kv

_besideé photographs of deceased Ex.P-23 (ten in numbers).

He also brought on record photograph of accused Akhtar
Munir son of Muhammad Hayat caste Baloch r/o Basti
Dewala which was already évailab_le in Police Station record
in connection with his ‘history sﬁeet and is'placed on judicial
file and is Ex.P-24. He had also placed on record copy of
FIR No.775 dated 24.011.2005 u/s 302/324/34 ‘PPC Police
Station Cantt in respect of accﬁsed‘ Akhtar Munir
(absconding aécused), copy of FIR including index are
Ex.PW 11/34 (two pages) while history sheet of ac';cused

Akhtar Munir is Ex.PW 11/35 (four pages). He also placed
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on record the CDR Data of Abdul Khaliq decgased which'ts . } 1
| T ! -
P !‘%‘;"‘h wd )s
EXPW 11136 (08 pages). (STO). 1 had ‘recorded. thegd /-

statements + of witnesses U/S. 161
junctures. He had also recorded -reports in DD register in
_ respect of different proceedings which are placed on file as ’

Ex.PW 11/37, ExPW 11/38, Ex.PW11/39 and Ex.PW

11/40. On close of investigation by him, he presented the
record to the SHO for his further action in _thelcase. All the

documents exhibited by him are correct and correctly bear

, “Constable Aminullah No.7950, correctly incorporated its
contents into FIR, which cérrectly bears his signature aﬁd'is
Ex.PA/L. Af{er registration of FIRI, copy of which was 'giv.ernl
to the investigation staff of the Police Station for furthér
proceedings. |

. > PW-13 is Saqib Khan Civil Judge, who on 10.04.2017 at
12:00 hours while was pres;ent,in. Court for pe;forming
judicial wqu, Investigating Officer Abdul Latif Khan SI
alongwith lady constable namely, Humaira Akhtar No. 735
produced accused namely Riyasat Begum wife of Abdul &

' Khaliq Caste Marwat r/o Madina Colony, charged in FIR

No.69 dated 22.01.2017 U/S.302/34 404/109/120-B PPC

ATTESTE
of
Examings
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ordered removal of handcuffs of the accused, ‘m"ade i sft in
the court room and after introduction 6f himself and the
purpose of her production before the court, allowed time to
her to relax and think over before making he'r confessional
statement voluntarily gnd without duress. He also directed at
the same time all the pollce ofﬁcxals including Naib Court
and SPP to go outside the Court Room and when after

suffigient | ptérval of about half hour he asked the questions

»

d in Questionnaire Ex.PW13/1 from the said Mst.
tyasat Begum who was made to understand the same and
also reéorded her replied to each of the questions in Ex.PW
*13/1. Being satisfied that she was making - confessional
statement vo‘luntarily, he started rec;ording her statement in
Urdu wh‘ich after épmplet‘ion was read over to 1;161‘ and on her
acknowledgment of the correctness of recorded - statement
she put her right thumb impression under her statement -
which he verified through his own signéture and certificate
and the same is Ex:PW 13/2. He also iss'u_ed certificate
dating 10.04.2017 to the stated effect wherein he recordéd
the proceedings so undertaken by h1m thh reference to eac,h

‘time - frame and thé same is Ex.PW 13/3. He had also. ﬁ\

endorsed the application moved by the Investigating Officer,

ﬁxﬁESTE
mamﬁs&sﬁ‘

Rt Y
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already Ex.PW 11/5 by passing order for sendmg ef Riyasat

( ):

Bibi to Central Jail DIKhan on judwral remand through?Narb

Court attached to his court. The original record of conf6531onj..§f~” '
o ExPW 13/1, ExPW 13/2 and ExPW 13/3 was assigned o

to the Muharrir of the Court for safe custody. He verify the

correctness of Ex. PW 13/1, ExPW 13/2 and Ex PWE 13/3 |
while also verify the correctness of order dated 10.04.2017
which is Ex.PW 13/4. On 27.04.2017 Investigating Officer

of the case also produced PW Muhammad Suleman Nasir

before him sought recording of his statement u/s 164
apfhe strength of his application Ex.PW11/8. He had
orded statement of said. PW Muhammad Suleman Nasir
fu/S. 164 Cr.PC on 27.04.2017 on his narration and his
s1gnatures were obtained in token of correctness duly
‘authentrcated by him through hrs own srgnature and
certificate. The Statement of PW Muhammad Suleman Nasir
is Ex.PW 13/5 and the endorsement recorded by him on
’ applicatien of the Investigating Ofﬁcer 1s Ex.PW13/d. |

‘> PW-i4 is Muhammad Adnan _Inspector, who on
completion of investigation, submitted supplementary
Challan against the accused facing trial Touqeer Abbas,
which correctly bears his signature and is Ex.PW14/1. |

» PW-15 is Constable Khalid Waheed, who was entrusted

with the warrants U/S. 204 Cr.PC issued against the accused
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respect his statement was already recorded as SW‘7513§§;§§11“
11.1 1.2017.’He Aseérched the accused at their residences as
well as in £he surrounding areas but could not be arrested.
According to the inhabitants of the Illaga the accused went
into hiding and left their abodes at tﬁe given addresses and
settled in Punjab préyince, in this respect he recorded their

statements on the back of warrants and returned the same

with his reports. The warrants are Ex.PW 15/1 to Ex.PW

15/3 while his reports on its back are Ex.PW 15/4 to Ex.PW -

/' Ex.PW 15/7 to Ex.PW 15/9 while his reports on its back are

(0 “Ex.PW 15/10 to Ex.PW15/12 respectively. All the relevant

: b ( S’ documents which correctly bear his signatures.

5. After close of the prosecution evidence, statements of
accused facing trial U/S 342 Cr.P.C were recorded wherf’:in they
denied the charge and professed their innocence. However, the
accused facing trial neither opted to be examined on oath nor
wished to pr'odﬁce any evidence in their defense.

" 6. [ have heard the learned Dy.PP for the State assisted by

learned counsel for the complainant and learned defence

counsels and have thoroughly perused the record.

ﬂ\?ﬁﬁ%@-
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7. Learned Dy.PP for - the State assmted by
N
complainant's counsel opened the case and stated thatthere
" no malafide on the part of the complainant to wrongly implicate
the accused for the commission of offence. Accused facing trial
are charged by the complainant in his statement U/S. 164 CrPC
" and roles were attributed to each of the accused facing trial for
the commission of offence by the complainant. The record

prima facie connects the accused with the commission of

offence. That the prosecution has fully established the charge

Axainst the accused through cogent and convincing evidence,

ne %d be convicted. Reliance in this respect was

On the other hand, learned counsel for the accused while

il

opposing the arguments of the Prosecution, contended that
,\accused are not duectly charged by the complainant in hlS
initial 1eport rather accused are charged by the complamant
latterly after consultation and deliberation. No source of
satisfaction has been mentioned in his statement U/S.-164

Cr.PC. Complainant and so far produced private witnesses

falsely deposed against the accused facing trial. The false.

motive has been mentioned -which not support by any
independent or documentary evidence. There are so many

contradictions in the statements of witnesses, which in itself

negate the prosecution version, therefore, the case of accused is

w‘&ﬁm‘n@@
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fit for his ac.auittal. Lastly requested that they may."’be"'_acqu'itted.

of the charges levelled against them. Reliance in this %’eggegtﬁf
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placed on 2016 SCMR 274, 1993 SCMR 1822, 2002 MLD 85<%"
(Lahore), 2013 P.Cr.L.J 783 (Sindh), PLJ 2019 SC (Cr.C) 265

(original Jurisdiction), 1991 P.Cr.L.J 723 (Lahore), PLD

2018 Peshawar 157, 2019 P.Cr.L.J 1073 (Peshawar (Bannu
" Bench), 2011 PLR 26 (D.1.Khan), PLD 2006 SC 538 and PLD
2009 Peshawar 1.

9. . The main case of prosecution is that accused facing trial

were charged by the complainant for committing Qatl-e-Amd of
Abdul Khaliq by accused Touqeer Abbas and
sconding accused Akhtar Munir by firing at him with the
conspiracy between accused Riyasat Begum and accused

Og. Irfanullah at the abetment of accused Muhammad Bilal in

DRI

o i1 Sof{irtherance of common intentions of all the accused facing trial.
.=';‘ S . E
( 7 Hence, the present case vide FIR Ex.PA/l at the strength of

Murasila Ex.PA was registered at PS Cantt, D.I.Khan.

10.  FIRST INFORMATION REPORT (FIR)

4 ‘ The contents of FIR based Murasila are that on

22.01.2017 at about 06:30 hours, complainant Muhammad
. 3 .

\ﬁ\ Suleman Nasir alongwith the dead body of his deceased father

5 , : ' '

' \ Abdul Khaliq reported the matter to the local police on the spot
\§ that he was sleeping in his house and at 0600 hours received .

information that his father’s dead body was lying in a
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thorougflfare of Madina colony near the house of-one Qurban
. : L\ .:":’\:‘;%h 24
Abbas Shah, on this information, he went to,the ‘sp

~

: .+ .. . T __‘gf ,";:--"

attended his father who had succumbed to injuries after ﬁavmg
been hit with firearm. It has been stated by the complainant that
his father was government employee and was working as

dispenser in DHQ hospital DIKhan and was pérforming night

duty. After performing his duty, he was coming back to his

house when at unknown time, unknown persons fired at him for

, unknown reasons. They had no enmity with anyone. Initially he

of Murasila, subsequently which resulted into registration of

instant case. Subsequently, while discovering other facts,

4

P
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0 complainant charged the present accused. facing trial alongwith

% { 7 co- abscéndil{g accused for the commission of offence by

recording his statement U/S. 164 Cr.PC.

If the contents of FIR are perused, no person was directly
charged. Similarly, delay was also occlurred, but as the
oécurrence was un-seen, hence, delay in such situation was
natural. However, if statemeﬁt U/S. 164 Cr.PC of complainan’f
18 perused, néither any source of satisfaction nor motive behind
tﬁe Aoccurrence was mentioned, hence, the FIR seems.to be a
weak type of evidence and needs mandatory assessment as well

as further corroboration through oral evidence,
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11.  ORAL EVIDENCE . '

T et de -
e N T

Basically, the case relates to hearsay evidence, as no one

had witnessed-the occurrence. If the statement of complainant is

perused, when he was examined as PW-9, he made some
improvements in order to bring the case in-line with
prosecution case as he has not stated the duty hours of his father

in his report with further that he had received information at

05:45/06:0Phours and the fact regarding information tendered

egarding the occurrence. On perusal of initial report/

IR, the occurrence is admittedly unseen one. Complainant

.

, By

the police with further thaf PW Abdul Wahid is serving in
A police department. Cqmplainant further admittf;d .during his
| Cross-examination that after all investigation condu(:téd at the
spot, his report was drafted. From the statement of complainanﬁ
one thing was surfaced that- accused Mst. Riyasat Begum was
- falsely implicated in the instant case by the complainant gnd
PW Abdul Wahid in order to grab the property from her as
when complainant ‘was Cross-examiﬁation he admittéd that
police had produced the children of Riyasat Bibi before the

Court and were handed over to her before the Court. Accused

Mst. Riyasat Begum during recording of her statement U/S. 342 -

L \e
b

ATTEST ‘jm |
Exarning

The prosecution in support of its case produced 154

made further improvement that PW Abdul Wahid had informed |

State Vs, Riyasat Begum ete Page™ 28 33 -

(Fifteen) witnesses. ) ’ "

N
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well as produced the attested copies of complamt U/S i I

b .Avt

, s

on perusal of these documents, it reveal that that the chlldren as

well as interim possession of the house was handed over by the
2 :

Court to the accused Mist. Riyasat Begum whereby the

respondents are from the complainant party. From all, it could

be presumed that the accused facing trial Mst. Riyasat Begum is
falsely charged in the instant case by the complaihant party in

order to grab the property of deceased which is in the name of'

Accused Mst. )" asat Begum by detaining her children forcibly.

her mentioned by the complainant in his statement

47S. 164 Cr.PC that he has satisfied himself that ‘ori.ginal
culprits are his step mother Mst. Riyasat Begum on accounf of
51 ving illicit relations with accused Irfanullah, Eu’t neither in
statement U/S. 164 Cr.PC nor in statement before the Court
even a single gist was given that what was the source of his

~

satisfaction and how he satisfied hirhself. In th;e absence of any
proper source, mere allegations are not sufficient td prove the
accused facing ’trial guilty. Although, from perusal of record as
well as from statement of complainant,. none had ‘seen the
occurrence, and no source of satisfaction has been disclosed by

complainant, remaining version is just throwing the stone in the

air. It means that the basic source of information is lacking in

the instant case,
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narrated the facts of occurrence as well as also the
witness ‘of the Recovery Memos. Said witness also made
improvements in order to get in line the case of prosecution.

Said witness during Cross-examination admitted that there i1s no

DD is available on the file regarding his departure from the

Police Station to the home. From his recorded statement, it
reveals that the Investigating Officer conducted the

investigation at the behest of said PW being his colleague. PW-

10 during s-examination admitted that he remained posted
bation staff of the Police Station Cantt, D.I.Khan. One

ther surprising fact was admitted by PW-10 during his

Cross-examination that he visited Peshawar in order to get geo-

e8¢ fencing report, the authenticity of the said report also made as

~ g}‘&‘

e

doubtful. One fact raised by‘ accused Mst. Riyasat Begum
093{ | .during recgrding of her statement U/S. 342 Cr.PC that her
children were confined by PW Abdul 'Wahid and comblainant,
said fact was supported by PW Abdul Wahid as who during
Cross-examination admitted that the after the occurrence
children of Mst.'Riyasat vBegumA remained with him. Fact of
litigations pending in between the accused Mst. Riyasat Begum,
PW Abdul Wahid and complaﬁ;ant also admitted by PW Abdul
Wahid during his Cross-examinatiqn, hence, it CE)l‘lld be

. o \
presumed that accused Mst. Riyasat Begum and other accused

NV 2ad
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re falsely charged by -th lai ‘ot Seore of =
were lalsely charge y -the complainant party on §29re 0 EES
getting the property and other valuables from accused Mapiric: A

Ay

Riyasat Begufn by the complainant’s pafty after the nﬁurdef o’f"'w{/
;lecéased. PW. Abdul Wahid during his Cross;exafnihation
.further admitted that he is not the eyewitness of the occurrence
and he cannot tell the exact time of occurrence. He further
admitted that he has not héardlthe fire shot himself as he

admitied in his Cross-examination that the distance between the

place of occurrence and his -house is. about 100 paces. PW

Abdul Wahid tated in his Cross-examination tﬁat none of
Jhbo a.rc<he fire shots.

Prosecution producéd_.Wahi'duHah Khan as PW-6, who
nformed the fact of Iyiné of dead body of deceased at the spot.
1° Said witness also made improvements in order to get in line the

case of prosecution. He is also not the eyewitness of the

[ occurrence.
Prosecution also produced aﬁother PWs ie: PW-7
Muhammad Zeesﬁan Nasir and Shamsur Rehman as PW-8, but
they both are not the eyewitness of the occurrence. Said_ PWs
also made improvements in-order to get the case of prosecution
in line. ’
As the case reiates to circumstantial evidence, hence, the

~

statement of Investigating Officer is of utmost importance. If
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er evidence, material piece of evidence is‘only the

collec{ing oth

pointation memos which was allegedly prepared by the

E E Investigating Ofﬁcer on the pointation of the accused 'facin‘:g‘a
trial Irfanullah and. Tougeer Abbas, but no weapon of offence
was recovered. Now, it is to be seen that whether the aileged

‘ pointation of accused facing trial in itself is material piece of
evidence or not. The accused facing trial namely Irfanullah and

Touqeer Abbas have not made confession before any competent

forum i.e. compefent court of jurisdiction..Under A.38 & 39 any

such Zonfedsion before the police is not admissible .in evidence.
i/1s ad$o estébllished fact fhat dhring custody of the police there
s ample chance of either pﬁysical or psy'chologicél torture,
Jhence, any created piece of evidenc¢.unless supported by propér
Cérroborative independent evidénce cannot Be_ relied upon.
Main things on which the complainant was relying was
telephonic contact with the accused Irfanullah .by accused Mst.
Riyasat Begum. Hovx;ever, it is evident from the file that nb
such CDR Data was collected nor the ownership ‘of any SIM
was verified or recorded by the Investigating Officer nor any
effort by complainant was made in this regard. In the judgment
reported as 2017 SD 351, such kind of defective evidence 1s
discarded and any recovery made without veriﬁcationlhas been
held as hopeless for prosecutioﬁ. No such effort was rn:ade' by

PSRN Wo ecution in this regard, hence, the version of telephonic
@\ © \0\\6\ ' o |

b T
-




contact cannot be relied upon. The occurrence to k place O & H
k‘» "' “ i .’;-
e - -’ \z;,

22.01.2017 and the articles were received to \the FSL . en }/

P
—‘r,M“"

09.02.2017 after almost more than eighteen days. FSL report '
are available on the file as Ex.PK and Ex.PKJ1. The, witness
also made custody of the articles as doubtful, as it was re;c_eived

to FSL after more then eighteen days of its alleged recovery.

The articles were submitted in Malkhana but no copy of said

register No.19 of the Police Station was produced with further

admission that he. is unable to disclose, the fact that who had

Aen the saidarticles to the FSL. On record there is no

" mentipned in the report. Investigating Officer in his Cross-
/ g \examination stated that no private person from the locality was
 associated with thq proceedings of pointation. Investigating

Officer also admitted in his Cross-examination that PW Abdul

Wahid is also serving poljc-e officer and was posted in Police

Station Cantt; D.I.Khan during those days. In respect of arrest
of accused I'rfanullaﬁ, Investigating Officer admitted that
accused Irfanulah Was arrested at Muryali More, however,

Investigating Officer was unable to disclose the fact that who

pointed out the SHO that said pe}son was the Irfanullah, fron.

N



illegal custody of the police and fact of sul;fiiissior__l.:z@ﬁ

application bgl father of the accused Irfanullah to the local

police is seems to be genuine. One another fact was admitted by
the Investigating Officer during his Cross-examination
regarding‘presen'ce of plolice,pickets, but he has not examined
any of the Constable posted at said pickets during that time on

- the day of occurrence as they had head the noise of fire-shots.

No case diary ig-available in this regard and this fact is also
0¥ estigating Officer. |

osecution produced Said Qama%' Khan SI as PW-1l2,

chalked out the FIR Ex.PA/I. Said witness further

admitted in respect of depﬁrture of SHO Muhammad Nawaz
: Khan from tfle Police Station was recorded, however, no such
diary is available on the record.

On perusal of whc;le record, it is admitted fact that the
present occurrence is un-witnessed one, because neither any
person was directly charged in FIR, nor the complainant as well
as other private witnesses were the eyewitness. As such the
statement of ‘the complainant in itself is nof sufficient to show

Q\any guilt of the accused facing trial, however, reference was
\b l;flade to the statement that whether he has ma<\ie_ any

justification behind the charge levelled against the accused

. @ facing trial. Private witnesses has referred to hearsay evidence,
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was explaine,d. The facts remained un-explained by the

complainant and as such the statement of the complainant

cannot be considered as sound against the accused facing trial.
As it is discussed earlier in detail that no dire‘ct evidence

was available, .hence, reference? is consistently made to

circumstances. It | is to be seen that the circumstances‘ are

collected in such manner that whether these are helpful fo

aterial witnesses i.e. complainant and his private witnesses

—
— \,4,3

. .’.?Oﬁhave fully négated the prosecution version and the chain of
facts nowhere remained intact. hence, the conclusion can be
drawn that no sqlid ofal evidence was brought against the
accused facing trial on record and the available oral evidence is
not only defective but is also in contradiction with the available

record.

12.  DOCUMENTARY EVIDENCE AND LABORATORY
REPORT

The FIR available on the file is Ex.PA/1 while Murasila
as Ex.PA. Site plan is Ex.PB while additions overleaf the site

plan as Ex.PB/1. FSL reports as Ex.PK and Ex.PK/1. Injury

SN

- 3 . . . Loy . iy
but that hearsay ev1der}ce 1s mcomplete. No motive-behind the—:ﬁ

occurrence or the purpose resulted into murder of-the deceased-#.”
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sheet and inquest report Ex.PW3/1 anﬁzi‘l‘E%}RW?a/Z'
/ .\ Qi. t,
endorsement of Medical Officer as ExPW1/1 k"and

3
A SN PR

while postm(;rtem report is Ex.PM. ,Phétographs as Ex.P-l to

Ex.P24. Card of arrest of accused Mst. Riyasat Begum as

Ex.PW3/3. Card of arrest of ac;:used Muhammad Bilal as
‘Ex.PW3/4. Recovery memos as ExPW3/5, ExPW3/6,
Ex.PW10/1, = Ex.PWI11/1. Appliéatién - for recording
~ confessional statement ;>f .accused Muhammad Bilal" as
_ EX.PW_4/2. Application for further physical cusio’dy 'of- the

yad Bilal as ExPW4/1. List of legal heirs of

Ex.PW11/5, while questionnaire, statement and certificate as-
EX.PWB/ 1 to Ex.PW13/3. Applicatibn for recording statement
of the complainant .U/S. 164 Cr.PC as Ex.PWil/S while
statement of complainant U/S. 164 Cr.PC as Ex.PWlB/S. Mad
report No.16‘ as Ex.PW11/6 while application té SHO in< th.is

'reSpect as Ex.PW11/7. Application for warrant/proclamation“

notices are Ex.PW11/9 and Ex.PW11/14 while warrants and

proclamation notices are EX.PWIS/ I to EBExPWIS/I2
' \ respect‘iyely. Méd’report N0.22 as Ex.PW11/19. Infm:mation
& memo dated 17.03.2017 as Ex.PW11/20. Information memo

dated 10.04.2017 as ExPW11/21. Letter of S.P Investigation as
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as Ex. PW11/24 Pomtatlon memo dated 2310 2017 ‘as

Ex.PW11/25. Application for recording confessional statement

of the accused facing trial Irfanullah as Ex.PW11/26.

Application for Zamima bay as Ex PW 11/27. Card of arrest of
the accused facing trial Tougeer Abbas as Ex.PW11/28.
Application for physical remand of the accused facing trial

Touqeer Abbas - as Ex. PW11/29 Pointation - memo dated

33. Copy of FIR as ExPW11/34. History sheet as Ex.PW11/35.
CDR Data of the deceased as Ex.PW] 1/36.Daily diaries of the
Pohce Station as Ex.PWI11/37 to Ex.PW] 1/40.  During
recording of statement of accgsed Mst. Riyasat Begum U/S:
342 Cr.PC, she produced and exhibited as Ex.D-1 to Ex.D-7
respectively, while accused Muhammad Bilal also produced the

documents and exhibited the same during recording of

statement of accused U/S. 342 Cr.PC which are Ex.PJ.

Initial report of the complainant is against unkhown

.ersons, 164 Cr.PC does not disclose any source of verification

ATTRG gl - andthe 1‘§covery memos allegedly prepared by the Investigating

T A jREe
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Officer have not been established as material picce/of evidence.

I

Investigating  Officer as well as . recovery;f‘-uwi.tnesse“}s__. *
N LS . w), ‘

s

Independent status of in_ve;stigation also made doubtful as
posting of 'PW Abdul Wahid (brother of the deceased) in
investigétibn staff of the Police Station Cantt,-D‘I.Khan‘during
the days of occurrence which fact also admitted by the
In\}estigating Officer in his Crosé-examination. Status of F SL

: /
reports also made doubtful, as the articles were received to FSL

L d

Hence, the indirect circumstantial evidence collected by
- the Investigating Officer is not sufficient to be based upon for

conviction of accused facing trial.

13.  CONFESSIONAL STATEMENT & ITS ADMISSABILIT Y

One important fact which was stressed upon by the
Prosecution was the alleged confession statement made before
the learned Judicial Magistrate. In this regard, statement of

learned Judicial Qfﬁcer was recorded as PW-13. As it ha;s been
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- Pproper attention of the Court. Although; the learned ﬁ«JMI'G -

Fe

during his exammatlon -in-chief recorded as PW-13 supponed
the proceedings conducted'by him, but when deeply scrutinized
it was observed shockingly that statem-ent was not recorded
' _-indepe'ndently and the true account of the accused facing trial
“was not brought on r_ecofd. PW-13 admitted in his Cross-
. examination that in 'reSpect of identification of accused Mst.
_néthing was mentioned in the certificate. No
aéc.used Mst. Riyasat Begum was taken by PW-13 'at
time' of recording  her statement. No source of
communication has :been vmentioﬁed by PW-13 in the
certificate. ”fhe Judicial Magistrate are” supposed to work as
g ‘7 independent entity and not to play as tools in the hands of law

( enforcement agency, as when a party is a’ggrlieyed of violation
of rights by the law enforceme;lt agency unlawfully, public
seeks shelter under the shadow of Judicial Officer, Hence, his
attention as well as rlnuc_h more conscious is needed in such

manner, however, regretfully it was not done in present case.

One question No.8 is of worth importance, question is

reproduced as under:

Q.8 Do you know that after making the statement‘before-

‘\ me you will not be remanded to police custody but

N

will be sent to ihe Judicial lock-up?
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This question in itself is coercive in nature, beca{g}gas}

e Dt

7 judicial lock-up was offered only on the score of m&-{kin;
F J p , y om the s g
/f' . statement and not otherwise. Hence, the question in itself is not
/ | |
/ as per the directions of Worthy Apex Court of the Country.
4 4

A B * Guidance in this regard is sought from 2011PLR 26 D.I.Khan,

wherein “at Page No.34 same nature of question was’

~condemned, on the score that the question is utterly wrong and

it does not dispel the fear of police in the mind of the accused.

Same is the fagt of present case and only on this score

complainant was repeated therein. In view of discussion under

was thoroughly discussed and incomplete confession also refers

to same.

In view of abovementioned facts and pircuméténces the
presumbtion caﬁ easily be drawn that whaté"x/el"the statement
was made before the learned JMIC was, but the pfoper mode
and mannerlwas not recorded for recording the same, hence, thf;
alleged confession cannot be considered as material piec;e of
evidence against the accuséd facing trial. Moreoyer, in the light

of judgments of Worthy Apex Court of the country, if either

procedure is- not adopted properly by the learned Judicial

the head of the oral evidence, pressure on behalf of complainant
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Magistrate at the time of recording of evidence =P
e e &
subsequently retracts from such kind of statement, it shall not ‘-5-';"

be used again'st him. Reliance in this regard is placed on- 2016

SCMR 1617 SC and 2017 SCMR 898 SC.

14 ABSCONSION:

Learned counsel for the complainant stressed over

absconsion, however, learned counsel for the accused . facing

story is found defective, mere absconsion is not sufficient to
hold the accused guilty for the offence. Reliance was placed on

2016 PLR 246 (Péshawar), 2014 PLR .699 (D.1.Khan), PLD

2008 SC 398 & 2019 PLR 520. (Peshawar). As it is observed
- during assessment of orai evidence that same is in negation of
initial.version of the complainant, hence, in the presence of
to&a]ly dgfective evidénce no benefit of absconsion whether

intentional or un-intentional can be extended to prosecution.

15. CONCLUSION:

The available record reveals that complainant charged
accused facing trial for the murder of his father. In the light of
judgment of Apex Court of the country reported as 2017 SCMR

2026 SC, it .was the obligatory duty of the Prosecution to /
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with the prosecution, hence, connected circumstances’ we

be pro?ed ;Ilandatorily. In the judgment referred afore, it was

also brought under discussion in detail that if apparent
circumstances establish any occurrence, still it is to be deeply
scrutinized, because fundamenta] rights of a person depends

upon. such’ scrutiny and on the score of deep scrutiny, the

thoroughly brought under discussion during

and 1s not aﬁ admiss’ible‘piece of evidence. Moreover, al\though
the local police tr‘ied to stretch the cir.cumstances towards the
{ _ accused fécing trial, but it was n>0t established. AIthough, only
; this fact is not satisfac{ory,A but as no direct evidence ié
available, hence, for establishing chain of ifacts it is mandatory.
The delay in itself was not properly justified which is also fatal
for prosecution ve’rsion. Reliance in this regard is placed on
2015 YLR 140 (Lahore), 2'014 P.Cr.L.J 1123 (Sindh) and
2016 P.Cr.L.J 380 (Lahore). No ‘weapon of offence was
recovered from the possession or at the pointation of any of the
accused facing trial. Furthermore, the place of alleged

pointation or discover); is also put to doubt by the witnesses

himgself and only these grounds are sufficient for acquittal of the

\\Q\
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(Peshawar). 1t is further pertinent to mention here that the FE

alleged place was already known to the police party and the
| accused was at th@ir disposal, hence, the .'chg.nce of fabrication.

of evidence or false creation of evidence is evident.. In view of

i Articles 38, 39 and 40 of Qaﬁun—e-Shahadat Order, such

proceedings have no legal effect over status of accused facing

trial.- Reliance in thi

gard is placed on PLD 1995 Federal

hariat Court 247

g |
QI'é another thing alleged by the complainant and private

Mq

accused [rfanullah, but in this regard there is no such
independent evidence on record to show that accused Mst.
Riyasat Begum has any contact with illicit intentions with

accused Irfanullah. Moreover, such act is the personal act of the

SEE

accused Mst. Riyasat Begum and as accused could be convicted
for other offences but not on such personal acts as other forums
are available for proper redressal. Besides this, accused Mst.

Riyasat Begum herself has not involved in any active

participation.

\O\ FSL reports are not in conformity with the version of

\ nvestigating Officer or in respect of the mode and manner of

Qb the recovery. In present case the statements of PWs are full of
N\Ngo N

contradiction, the oral as well as circumstantial evidence are not
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inconformity with each other and the prosecutlon ltas notf ¢ “’
-ploved the allegations to the extent of accused facing.~ trial
beyend any shadow of reasohable doubt. It is wel] established '
principle of law that even single benefit of reasonal:le doubt ‘is,
sufficient for acquittal of accused, as the prosecution .is duty
bound to produce evidenee'of un-impeachable character having

no shadow of doubt, wl/lile preeent case suffers from multiple
material defects as well as solid contradictions hence, it can be

prosecution has not established its version

dow of doubt. Guidance in this regard is sought - -

Although, the remaining referred Judgments are worthy

for the guidance of the court and sufficient to be follow in latter

and spirit regardmg the dlctums as provided by the Hon ble

High Courts, however are distinguishable due to its own facts

and circumstances.

So while extending the benefit of doubt, I am Ieft with no
choice but to acquit the accused facing trial namely Mst.
Riyasat l?»egum, Muhammad Bilal, Irfanullah and Tougqeer
Abbas of the charges leveled against them, by extending
b_eneﬁt of doubt to the accused facing trial. As accused alre on

bail, hence, their sureties are dissolved from their liabilities of

bail bonds. STTESTED

cxamings
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Accused Akhtar Munir s/0 Havat.t(",‘a;&te Baloch R%O '

. wm&"f ; ’
Basti Dewala is absconder and as sufficient material against

him is available, hence, he is declared as proclaimed offender. .
His name be entered in the_ register of POs. DPO as well as

SHO concerned be informed accordingly. Perpetual NBWAs

be issued against him.

Case property be kept intact till the arrest and trial of
absconding accused. File be consigned to the Record Room of
) learned District & Sessions Judge,' D.I.i(.han after its necessary

completion and compilation.

Pronounced in open court at DIKHan “wnder my hand
and seal of the court this 5" day 6 of Octobed, 2019

- ZT Disie & :'v=-‘f.,:::“ fudg
CERTIFICA ige i nal Tradl Court
simai Khan

Certified that this judgment consists of 45 (Forty Five)

pages, each page has been read over, corrge
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