BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
| AT CAMP COURT, D.LKHAN |
Service Appeal No.867/2018
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Date of Institution ... | 02.07.2018
Date of Decision ...  27.10.2022 -
‘Mustafa Kamal S/o Qutab Khan, District Attorney Tank. _
| (Appellant)
VERSUS
Government of Khyber Pakhtunkhwa through Chief Secretary Government of

Khyber Pakhtunkhwa, Peshawar and three others.

. (Respondents)
Abdullah Baloch, | , ,
Advocate For appellant.
Kabir Ullah Khattak,
Additional Advocate General ... For respondents.
Mr. Kalim Arshid Khan ... Chairman

Mis. Rozina Rehman ... Member (J)

JUDGMENT

ROZINA REHMAN, MEMBER () The appellant has invoked the
Jurisdiction of this Tribunal through above titled appeal with the prayer as
‘copied below:

“That on acceptance of the instant appeal it is earnestiy'.

2

and very humbly requested to set aside the impugned
order dated 07.06.2018 wherein punishment of

withholding of two annual increments for two years has
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been impose('i“_upon the appellant and to reinstate him to

his original post with all allowances and back benefits.”

2. Brief facts of the case are thatlappellant joined police departiment as
prosecuting | Sub;lnspector on 22.04.1999 th'rough Public  Service
Commission and successfully éompleted_all the courses and passed all the
exams with credit. The nomenclature of the appellant’s post was changed
from prosecuting Sub-Inspector to Assistant Public Prosecutor on
18.02.2002 and thus he served in the Prosecution Directorate under the
Home and Tribal Affairs Departmenf with no complaint from any quarter.

He was again selected as Additional Government Pleader by qualifying the

-examination conducted - by Khyber Pakhtunkhwa Public Service

Commission on 29.09.2005 and was posted in law department. His post
was upgraded from (BS-18) to (BS-19) and was Aposted as Senior
Government Pleader (BS-19) and currently the nomenclature of the post

was changed from that of Government Pleader to District Attorney and he

~ is now serving in Law Department as District Attorney (BS-19) in District

Tank. That while serving in the above capacity, he was served with charge

sheet alongwith statement of allegations containing some false and
frivolous allegation which was replied by the appellant. An inquiry
committee was constituted and inquiry was conducted without giving him

opportunity of self-defense or personalv hearing. He was recommended for

major penalty upon the conclusion of inquiry and was served with a show

cause’ notice which was replied and without providing opportunity of

personal hearing by the competent authority, he was awarded major
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penalty of reduction to lower pay scale from (BS-19) to (BS-18) vide
notification dated 22.01.2018. Feeling aggrieved he filed review petition
which was partially accepted and punishment was modified/reduced into

withholding of two annual increments for two years vide notification dated

07.06.2018. Feeling aggrieved from the said notification (final order) the

instant service appeal was filed.

3. We have heard Abdullah Baloch, Advocate learned counsel for the
appellant and Kabir Ullah Khattak, learned Additional Advocate General

for respondents and have gone through the record and the proceedings of

‘the case in minute particulars.

4. Abdullah Baloch Advqcate, learned counsel for appellant submitted
thatlthe impugned order is against law, rules and facts on record and that
the authority had passed the impugned order without proper perusal of
record. He contended that the very constitution of the iﬁquiry committee
was illegal and in violation of the rules under which it was required to be
constituted; and that the appellant had objected to the éonstitution of
inquiry committee to the extent of one Mr. Shakeel Asghar, Ex-Deputy
Solicitor, being not legally competent and being biased towards the
appellant, therefore, entire proceedings conducted by a not very impartial
committee has no legal footing and thus liable to be set aside and that the
biaséd attitude is evident from the review petition preferred by the then
Secretary Law; that enquiry committee admitted that the appellant héd not
caused any loss of a single penny to the government exohéquer on one

hand, while on the other hand the said committee held that the allegations
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levelled against the appellant stood proved. He submitted that the appellant
had rendered his opinioh in the case i-n good faith and in the best interest of
the goVernment and in shape of request/information to review the order
and that the department took action by calling comments from the.
concerned department in the light of review abplication. He submitted that
the appellant was condemned unheard and no opportunity of personal
hearing was afforded to him. Lastly, he submitted that the inquiry as well
as the other proceedings were not carried out as per Efficiency &

Discipline Rules 2011, hence on acceptance of the instant appeal the

impughed order regarding penalty of withholding of two annual increments

for two years may kindly be set aside and he may be reinstated to his

~original position with all back benefits.

5. Conversely, learned AAG submitted that the inquiry was conducted
agafnst the appellant in the light of observation passed‘ in CMA No.
1606/2015 and that after fulfillment of all codal formalities, he was
punished according to law. He submitted that the inquiry committee Was
impertial and had no bias whatsoever against the appellant, he therefore,
requested for dismissal of the instant service appeal being frivolous and

devoid of legal footing.

6. We have heard learned counsel for the parties and perused the record
carefully. From the record it is evident that the disciplinary proceedings against
the appellant were initiated on the chafges of having been failed to file the.
relevant application under Section 12(2) of Civil Pr0cedure Code in case of

inquiry report pertaining to the issue of fresh robakar by Deputy District Officer
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(R) Deputy Settlement Co‘mmiss‘ioner D.1.Khan for attestation of mutation of
land measuring 244 Kanals and 16 Marlas in Garra Jamal Tehsil & District
D.I.Khan against which the Supreme Court of Pakistan took serious notice vide
ofder dated 07.06.2017 and 22.03.2017. In this regard charge sheet and statement
of allegations reveals that the matter was in respect of property measuring 244
K’anéls énd 16 Marlas. An inquiry committee was constituted comprising éf Mr.
Javed Anwar (PCS SG BS-20) Secretary Public Service Commission KP and Mr.
Shakeel Asghar Deputy Solicitor, Law Department, inquiry report is also
- available on file which clearly shows that minutes of the scrutiny committee
meeting held on 20.01.2017 indicated that the land in question was measuring
2480 Kanals and 8 Marlas which was allotted originally to Mr. Sadaqat Hussain
S/o Ejaz Khan resident of Karachi through RL-IT dated 18.03.1963 whereas the
charge sheet/statement of allegations indicates the land to be measuring only 244
Kanal and 16 Marlas. The record supplied by Deputy Comhissioner Office
~D.I.Khan indicates fhat the land in question measuring 2438 Kanals and 9 Marlas
was originally allotted to Mr. Sadeeq Ul Hasan S/O of [jaz Ali Khan. The
competent authority failed to mention the correct area of disputed land in the
charge sheet/statement of allegations. As per recommendation of the enquiry
committee, mutation of the state land on the‘bas‘is of false salé deeds on stamp
papers With back date entries by the révenue staff needéd to be further
investigated by the government of Khyber Pakhtunkhwa to bririg those involved
in fraudulent business to book. Similarly the charge of misconduct against the
appell‘ant was reported to have been proved. Record further suggests that the
Supreme Court of Pakistan found the provincial government of KP not following
up the matter properly but_ particularly pointed out the incompetency of the -
govern'ment pleader and in pursuance an inquiry was conducted by an ihquiry

committee constituted for the purpose. The inquiry report in its recommendations
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had cleafly pointed out that the lﬁutation cases of state land oﬁ the basis of false
sale deeds on stamp papers Witi‘l back date entries by the revenue staff need to be
further investigated By the government of Khyber Pakhtunkhwa to bring those
involved in fraudulent business to book. Report further reveals that the issue
spread over district a%iministraﬁon, the revenue department and law department,
but record is silent as to whether any such action was taken by thé government
agairllstlthe staff of district administration or revenue department and only lthe
appellant was proceeded against and penalized which, however, was not

appropriate. The inquiry report further reveals that the appellant had caused no

loss to the government exchequer on one hand while on the other hand the said

" committee held him responsible jusf for non-filing of application U/S 12(2) of

CPC. The respondents had taken the issue in a slipshod manner and directed
only the appellant whereas 6ther stakeholders were not touched. Contention 6f
the appéllant gains strength to the effect that major penalty of reduction to lower
scale- imposed upon the appellant was reduced to minor penalty of withholdiﬁg of
two increments upoﬁ his review petition submitted to the competent authority.
Record further reveals that in the review petitioﬁ the appellant was not afforded
proper opportunity to defend his cause but looking into flaws committed in

earlier proceedings, penalty was reduced.

7. We have observed that the opinion rendered by the appellant for not filing

application in the said case was duly processed by the law department and sent to

the revenue department for comments, hence, since the appellant had got no
option except to wait for further orders of law department. He was not solely
responsible for the alleged negligence occurred. The reservation of the appellant
upon one of the inquiry officer was not taken into consideration which, however,

was a valid observation as the inquiry officer in question was party to the case.
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The proceedings were conducted in slipshod manner only to pacify the

observations raised by the Supreme Court of Pakistan.

8. We are of the considered opinion that the appellant was not treated in
accordance with law and he was kept deprived of his right to defend his cause
and p'roceedings were conducted in slipshod and mechanical manner, which is
evident from the record. It is not clear from the record that any opportunity of
personal heéring was ever afforded to the appellant. It is otherwise a well settled
legal proposition that regular inquiry is must before impositiop of major penalty -
which includes provision of full opportunity of defence to be provided to the civil
servant which however was not done in the case of appellant. Reliance is placed

on 2009 PLC (CS) 650.

9. In view of the above, instant appeal is accepted as prayed for. The

impugned order is set aside and the appellant is restored to his original position

‘with all back benefits. File be consigned to record room.

ANNOUNCED

27.10.2022

N

- (Kalim Arshad Khan)
Chairman
Camp Court D.I.Khan
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27.1 0.2022l | Appellant }.).resent"t‘hro‘u“g«h. counsel.
| Kabir Ullah Khattak learned Additional Advocate General
for respondents present. Arguments heard. Record perﬁéed.
Vide our detailed judgment of today of this Tribunal placed on

file, instant service appeal is accepted as prayed for. Parties are left to
bear their own costs. File be consigned to the record room.
ANNOUNCED
- 2741 g/ .
(Kalim Arshad Khan) - (Rozipa R hman)

Chairman Member\(J)
Camp Court D.I.Khan Camgp Court D.}.Khan
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. . 25.08.2022 Appellant in person present. Mr. Muhammad Adeel Butt,

Additional Advocate General for the respondents pkegéht.'
Learned Member (Judicial) Ms. Rozina Rehman is on:leave,
therefore, arguments could not be heard. Adjourned. To come

up arguments on 12.10.2022 before the D.B.

R (Salah-Ud-Din)
: Member (Judicial)

12" Oct, 2022 Appellant in person present. Mr. Muhammad Adecl
Butt, Addl: AG alongwith Mr. Iarhaj Sikandar, District

Allorney for respondents present.

Appellant sceks adjournment on the ground that his
counsel is not available today. Last opportunity granted (o
argue the case. This appeal pertain to D.I.Khan, therefore,
fet it be fixed lor arguments on 27.10.2022 before D.13 at

camp Court D.[.Khan.

( i~‘arc§§ Paul) (Kalim Arshad Khan) -

Member(lixecutive) Chairman




©12.01.2022

14.04.20'22'
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Mr. Sajjad Ahmad Mehsood, Advocate present on behalf of Mr.
- Abdullah Baloch counsel for the appellant. Mr. Kabirullah Khattak, -
" Addl. AG alongwith Mr. Farhaj Sikandar District Attorney for the

respondents present.

Former made a request for adjournment as counsel for the

"appellant is not available today. Request for adjournment is"

accorded. To come up for arguments before' the D.B on 14.04.2‘022.' i

Member(E)

Mr. Kamran Khan, Advocate as proxy for learned counsel

Assistant Advocate General for the respondents present.

“Proxy of learned counsel for the appellant requested for |

adjournment on the ground that learned counsel for the .

Bench. Adjourned. To come up for arguments on 07.06.2022

. before the D.B@ PR
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(Mian Muh__amma ) : (Saléh-ud-D’in)
Member (E) Member (J)

e

'__,\_(ltiél-ur—Rehman Wazir) . % -

" for the appellant present. Mr. Farhaj Sikandar, District Attorney -
‘as " representative alongwith Mr. Riaz Ahmed -‘}Pain(‘:‘lak'hél,-.

' appellant is busy in the august Peshawar High Co’urt,'D.I.Khan .



28.10.2021

17.11.2021

- Adjourned. To come up for rejoinder as well

Appellant present through counsel.

Asif Masood Ali Shah learned Deputy District Attorney
alongwith representative Farhaj Sikandar District Attorney

for respondents brgasent.

Learned counsel for appellant was ready fdr.arguments
but at the very outset learned Deputy District Attorney
shows his inability-as the appellant is District Attofney by

“designation and requeéted for hearing of argumerjt's at
Principal Seat Peshawar. In view of the request of Ieérned'
Deputy District Attorney, this appeal is adjourhed to
17.11.2021 for arguments, befofe‘ D.B at Principal Seat

Peshawar.
(Atiq ur Rehman Wazir) (Rozina( Rehman)
Member (E) Member(J)

* Camp Court, D.1.Khan Camp Court, D.I.Khan

Appellant in person present. Mr. Farhaj Sikandar,
District Attorney alongwith Mr. Muhammad Adeel Butt,
Additional Advocate General for the respondents present.

The learned Member (Judicial) Mr. Salah-ud-Din is
on leave, therefore, arguments could not be heard.

rguments

before the D.B on 12.01.?022.

(Mian Muhamriad)
Member (E)
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30.09.2021 Appe!l‘é'"'nt in person present. Mr. Farhaj Sikandar, District

Attorney alongwith Mr. Asif Masood Ali Shah, Deputy District
Attorney for the respondents present. ;
Appellant submitted an abplication for adjournment on the
ground that his counsel is unable to appear before the Tribunal
today due to death of his nephew. Adjourned. To come up for
arguments before the D.B on 29.10.2021 at Camp Court

D.I.Khan. _
(AT¥Q-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

CAMP COURT D.I.KHAN CAMP COURT D.I.KHAN
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28102020 - None' for the appellaiit present. Mr. Muhammad. Jan, v

Deputy District Attorney for respondents is present.

Since the Members of the High Court as well as of the
District Bar Association D.I.Khan are 6bserving strike today,

A ‘ g \itllel'efdre, the case is adjourned to 21.12.2020 fqr' zggulﬁents_

| (Mian Muhammd) , (Muhammad Jam %\“Kl JN
Member(E). - Member(J)
L Camp Court D.I Khan

Al »W*" Wz@w/ /9, %Mﬂq%wwp

25.03.2021 . - Appellant present. Mr. Muhammad Rasheed, Deputy |
o . District Attorney for the respondents present. | |
Appellant requested for adjournment on the ground that
- hIS counsel is busy in the august High Court. Adjourned. To comeA | |
'up for arguments before D.B at Camp Court D.I.Khan on

22 06.2021. A
- (MIAN MUHAMMAD (SATAH-UD- DIN)

" MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
. CAMP COURT D.I.KHAN CAMP COURT D.I.KHAN
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_25/3/2020 -~ Due to COVID-19 the case is adjourned. To come
~up for the same 2/ /9’ /2020 at Camp Court, D.I
Khan -

Redd
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2/ 1472020 Due to COVID-19 thé case is adjourned. To come .
up for the same _23/?/2020 at Camp Court, D.I
Khan - ' ‘ E

23.09.2020 Appellant in peréon present.

Mr. Muhammad Jan, learned Deputy District Attorney for

- respondents present.. - .

Former requests for adjournment as his counsel is busy

" before the Hon'ble High Court. Adjourned. To come up for
arguments on 28.140.2020'befor,e.D.B at Camp Court D.I Khan.
\éAtiq-ur-Rehman Wazir) (Rozina Reh'man)

Member (E) Member (J)
Camp Court, D.I Khan , Camp. Court, D.I Khan

. IN&
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0 27.01.2020

- 24.02.2020
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Due to general strike  of Khyber Pakhtunkhwa Bar -
Council, learned counsel for the appellant is not available'.tbday.
Mr. Ziaullah, Deputy District Attorney for the respondents

present. Case to come up for rejoinder and arguments on

27.01.2020 before D.B at Camp Court D.LKhan. -

(I-Iussaijn Shah) | (M. A%&) ,

Member ‘ Member

Camp Court D.I.Khan Camp Court D.I.Khan

Due to strike of Khyber Pakhtunkhwa Bar Council,
learned counsel for the appellant is not available today. Mr.

Usman Ghani, District Attorney for the respondents present.

Adjourned to 24.02.2020 for rejoinder and arguments' before

D.B at Ca'm Court D.I.Khan.

(Hussain Shah) : ‘ (M. Amin Khan Kundi)

Member . , ' Member

Camp Court D.L.Khan Camp Court D.I.Khan ~

Counsel for the appellant present. Mr. Ziaullah, Deputy
~District Attorney for respondents present. Learned counsel for
~the appellant submitted rejoinder which is placed on file.

Learned counsel for appellant seeks adjournment. Adjourned.

To come up for ents on 25.03.2020 before D.B- at camp
court D.I.LKha -
Member Member
Camp Court D.I.Khan




26.06.2019 Appellant in person and Mr. Farhaj Sikandar, District
' ' Attorney alongwith Mr. Muhammad Mustaq, Superintendent for
the respondents p'resent.' Written reply on behalf of respondents

not submitted. Representative of the department requested for

further adjournment to file written reply. Last chance is granted.

Adjourned to 27.08.2019 for written reply/comments before S.B

at Camp Court D.I.K_han.
(Muhammad Amin Khan Kundi)
Member '
Camp Court D.I.LKhan
27.08.2019 . Counsel for the appcllant ., and  Mr. - Mushtaq,

Superlntendent alongwith Mr. Farhaj Sikandar, District Attorney

“for the respondents present. Representative of the department
submitted written- reply. Case to come up for rejoinder and

- . arguments on 22.10.2019 before D.B at Camp Court D.1.Khan.

S ’ - (Muhammad%mm Khan Kundi)
Member
22/10/2019 Since tour to D..Khan has been @W@M%Pmﬁm

for the same on 25/11/2019.
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’ '25.03.20195 Appellant in person

" Attorney for respondents present.

.present. Mr. Farhaj Sikandar, District

Written reply not submitted.

Requested for adjouinment. Adjourned. Case to come up for written

reply/comments on 24.04.2019 before S.B at camp court D.I. Khan. -

~24.04.2019 Appellant

s ‘.’
RS

in person present

Camp Court, D.I.LKhan

P~ T e —_—
ERS —v e

ertten reply not

submitted. Mushtaq Superintendent representatlve of the

“respondent department present ‘and seeks time. to.furnish

e

wrltten reply/comments. Granted. To come up for wrltten

| "'reply/eomments 0n.26.06.2019 before S.B at Camp Court,

D.I.Khan.

- Member

Camp Court, D.I.Khan.

——————



As~ per direction of the worthy Chairman Khyber

18.12.2018
" Pakhtunkhwa Service Tribunal, D.I.Khan tour dated 18.12.2018
has been rescheduled and the case is re-fixed for 27. 12.2018. .
27.12.2018 Counsel for the appellant Mustafa Kamal present.
m’.__.’E‘reliminary arguments heard. It was contended by the learned

Antetiant Deposited

Security & Prosess Fee .

Rl -

counsel for the appellant that the appellant is serving as District

Attorney (BS-19). It was further contended major penalty of
i

' rq@dction to lower pay scale from BS-19 to BS-18 was imposed

upon the appellant vide order dated 22.01.2018 on the allegations
that he failed to file the relevant application U/S 12 (2) CPC in
case of inquiry report pertaining to the issue of fresh robkar by

Deputy District Officer (R)/Deputy Settlement Cominissioner;

- D.ILKhan for attestation of{_Mutation of land measuring 244

Kanals and 16 marlas in Garra Jamal Tehsil and District D.I.Khan
against which Supreme Court of Pakistan took serious notice of
non filing Court order dated 07.06.2017 and 23.03.2017. It was
further contended that the appellant filed review petition which
was decided and the impugned order dated 22.02.2018 was
modified, the major penalty of reduction to the lower pay scale
from BS-19 to BS-18 was converted into withholding of two

annual increments for two years vide order dated 07.06.2018.

* Hence, the- present serviee. appeal on02.07.2018. It -was further

contended that. neither: proper- inquiry was conducted nor
opportunity of hea¥ing and defence was provided to the appellant,

therefore, the impugned order is illega® and liable to be set-aside.

The contention raised by the learned counsel for the
appellant need consideration. The appeal is admitted for regular
hearing subject to all legal objections. The appellant is directed to
deposit security and process fee within 10 days thereafter, notice
be issued to the respondents for written reply/comments for
25.03.2019 before S.B at Camp Court D.I.Khan.

Wit
(Muhamm%Amin Khan Kundi)

Member -
Camp Court D.I. Khan
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i Form- A
FORM OF ORDER SHEET
Court of
Case No. 867/2018
. 1
S.No. | Da{te of order Order or other proceedings with signature of judge
. pr’otgedings : S _
1 2 3
1 05/07/2018 | The appeal of Mr. M;ustafa Kamal resutzrp’igt&q today by Mr.
Abduliah Baloch Advocate may be entered in the Institution Register
and put up to the Worthy Ché\irman for pryper order please.
i
j A Y Y L
| REGISTRAR 0\\'?\ \34
7. This case is entrust;ed to touring S. Bench at D.l.Khan for |
| preliminary hearing to be pu't‘flup there on L3~ 4;7'" Y
| |
1; | |
13.09.2018 Neither appellant nor his counsel present. Notice be
issued to appellant and his counsel for attendance fand
1
| A , A
preliminary hearing forj22.10.2018 before S.B at Camp Court
L
D.l.Khan. i; o~
! !
(Muhammad Amin Khan Kundj)
1 Member .
; Camp Court D.I.Khan
A . | (2
Tawh 1% A W /e 2

22"'/45 ,/8’

T cate jf aipam- 7ol 57
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The appeal of Mr.Mustafa Kamal son of Qutab Khan District Attorney Tank ret_:éived today
i.e. on 02.07.2018 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

7 Affidavit may be got attested by the Oath Commissioner.
2- Four more copies/sets of the appeal along with annexures i.e. complete in all respect
may also-be submitted with the appeal.

A
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No. -
Dt.b?[DE /2018, R \

REGISTRAR 3 || 13
“ SERVICE TRIBUNAL
'KHYBER PAKHTUNKHWA -
PESHAWAR.

Mr. Abdullah Baloch Adv.
Hogh Court D.I,Khan




iBEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR.

App: No 352 2018

. ' . R ¥
Mustafa Kamal S/o Qutab Khan District Attorney Tank APPELLANT

) VERSUS
Government of Khyber Pakhtunkhwa through Chief Secretary Government of Khyber
PakhtunKhwa Peshawar..........cccvvevnneenn. RESPONDENTS
) INDEX
| | GROUND OF APPEAL AND ADDRESSES OF PARTIES. ' / jo 7
> | COPY OF THE CHARGE SHEET ,STATEMENT OF ALLEGATION AND A,B & C. ‘
THE REPLY 8 /o] ?
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4 /9 20
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' 24 1= 17
5 | 15t NOTIFICATION OF PUNISHMENT G 28
28103
6 | REVIEW PETITION H _
3134
7. | 2" NOTIFICATION OF PUNISHMENT (FINAL ORDER) 1 36 ;
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNK%}”A
PESHAWAR. RASRC AL
STANo___5b 7{/ 207% Dated *_/06/2018ry no. [[OR

Mustafa Kamal S/o Qutab Khan District Attorney Tank. 3%@—&&2/8
' (Appellant)

Versus

1. Government of Khyber Pakhtunkhwa through Chief Secretary Government
- of Khyber PakhtunKhwa Peshawar.
2. Government of Khyber Pakhtunkhwa through Secretary Law Parliamentary
Affairs & Human Rights Departments Peshawar.

3. Secretary Establishment Government of Khyber Pakhtunkhwa Peshawar\./
4. Principal Secretary to Chief Minister Khyber Pakhtunkhwa Peshaw@
. (Respondents)

SERVICE APPEAL u/s 4 of the Khyber PakhtunKhwa Service
Tribunal Act 1974 against punishment imposed upon appellant of the kind
“withholding two annual increments for two years” vide notification No
24177-85 dated Q7-06-2018 by the Chief Secretary Peshawar and issued
by the S.O (General}) Law Departments Khyber PakhtunKhwa Peshawar
which is wrong illegal and ineffective upon the rights of appellant

Prayer:-

On acceptance of the instant appeal it is earnestly and very
humbly requested to set aside the impugned order/notification No SO.
(GILD/ 1-19/2014/PF/24177-85 dated 07-06-2018 wherein punishment
of “withholding two annual increments for two years” has been imposed',
upon the appellant and to re-instate /restore the appellant to original /
former position/ status with all allowances and back benefits and also to ..

exonerate the appellant from the baseless, false, illegal and frivolous
% allegations. ’

Respectfully Sheweth:-

&Q_) I, Mustafa Kamal_District Attorney, Tank, (BS-19) has been

aggrieved beyond measure over award of punishment of the kind
Tilledto-Aay “withholding two annual increments for two years” inflicted on
- me by the Chief Secretary Khyber PakhtunKhwa Peshawar
Réﬁgw without observing due process of law and rules made there

> d
Y _ under.
ST
Q‘.; FACTS AND ASSUMPTION OF THE CASE
= e
.ﬁac‘ Brief facts and assumption leading to my humble appeal are as
E o g under:- -
o 3 1. That the appellant belongs to a respectable family and have a
4 e dignified and integrated status among the family, society, Bench,
- 8., the Bar and colleagues.
e & 2. That the appellant joined Police Department as Prosecuting Sub-
:Z -

Inspector on 22/04/ 1999 through Public Service Commission and



"
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successfully completed all the courses and passed all the exams
with credit.

3. That the nomenclature of the appellant’s post was changed from

- Prosecuting Sub-Inspector to Assistant Public Prosecutor on
18/02/2002 and thus served in the Prosecution Directorate
under Home and Tribal Affairs Department with no complaint

" from any quarter.

4. That on 29/09/2005 the appellant was again selected as

- Additional Government Pleader, by qualifying the exam
conducted by the KP Public Service Commission and was posted
as Additional Government Pleader in Law Department, KPK.

5. That based on his untiring services for the cause of department
the appellant was promoted to the Post of Government Pleader,
BS-180on 31/12/2010.

6. That on 09/08/2012 the post of the appellant was upgraded
from BS-18 to BS-19 and the appellant was posted as Senior
Government Pleader (BS-19) and currently the nomenclature of
the post stands changed from that of Senior Government Pleader
to District Attorney. The appellant is currently serving in Law
Department as District Attorney (BS-19) in District Tank.

7. That the appellant has served the Law Department as District

- Attorney, in various districts of the province i.e. Dera Ismail Khan,
Lakki, Bannu and Tank with utter satisfaction of the high ups and
with no complaint whatsoever except the present one although false,
baseless and illegal and thus maintained a decent-and outstanding
status among the Government departments, Bench, Bar and
colleagues.

8. That the conduct, loyalty to Government cause, competency
and courage exhibited by the appellant remained above board
during the entire career. The appellant was rewarded and awarded
numerous commendation certificates besides cash awards too.

9. That the opinion rendered by the appellant, which provided for

award of the impugned punishment, was purely in good faith and
up to the best of my capability in the best interest of government.
The previous Service record of the appellant reflects that during the
entire career of 18 years of service there has been no complaint of
even a very meager nature. The appellant was awarded A-I PERs
throughout entire career. Hence, the sudden imposing of penalty
upon the appellant will amount to virtual death of honor and has
caused professional humiliation to the appellant among the
colleagues, Bench, Bar and the department and extremely
detrimental to the future career of the appellant.

10.  That while serving in the above capacity the ‘appellant was
served with a charge sheet along with statement of allegations
containing some false and frivolous allegation whic{i was replied by
the appellant with solid proof and denying all the allegations. (copy
of the charge sheet ,statement of allegation and the reply are
annexure A,B & C. The reply may kindly be considered an integral
part of the appeal.

11.  That an inquiry committee was constituted whereby Mr Javid
Anwar (PCS BS 20) and Mr Shakeel Asghar Deputy Solicitor (Bs 19)
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law department was nominated inquiry officer. That the appellant
" has objected the constitution of the inquiry committee to the extent of
Mr. Shakeel Asghar, Ex-Deputy Solicitor Law Department,

| being not legally competent, and being interested officer (person) in

the inquiry of the appellant. Therefore, the entire proceedings
conducted by such biased person has no legal footmg and thus
liable to be reviewed and set aside. Objection petition is annexure D.

12.  That a slipshod inquiry was conducted by the inquiry
committee without giving the opportunity of self-defense or personal
hearing to the appellant and recommended the appellant for major
penalty. However, the appellant was never provided complete
finding of the inquiry report.

P
—

13.  That upon the conclusion of the inquiry the appellant was
served with a show cause notice which was replied by the appellant
and requested for personal hearing .(copy of the Final show cause
Notice and reply are annexure E,F)

14. That without providing opportunity of personal hearing by the
competent authority the appellant was awarded-major punishment
of Reduction to lower pay scale from BPS 19 to BPS 18 vide
impugn Notification No SO(G)/LD/1-9/2014/PF/2838-45 dated
22/01/2018 ,which was communicated vide diary No 09/12 PM
dated 30/01/2018 (copy of the impugn Notification is annexed as

- G) .

15. That feeling aggrieved of the said punishment the appellant

submitted Review petition before the competent- authorzty through
proper channel. Review petition is annexure H.

16. That the Review petition was partially accepted by the

competent authority and the punishment was modified/redused
“into withholding two annual increments, for two years,, vide
notification No SO. (G)LD/1-19/2014/PF/24177-85 dated 07-06-
2018 is annexure I '

17. That feeling aggrieved from the impugn notification (being final
order) the appellant submitted the instant appeal before the
honorable Tribunal viza viz the following grounds.

GROUNDS FOR APPEAL

1. That the impugned order is against the law, rules and facts
on the record.

2. That the authority has passed the impugned order without
proper perusal of the record and thus caused virtually
condemned the appellant on misconceived premises.

3. That the very constitution of the inquiry committee assigned
to probe the matter was illegal and in violation of the rule
under which it was required to be constituted.

4. That the appellant had timely objected the constitution of the
inquiry committee to the extent of Mr. Shakeel Asghar, Ex-
Deputy Solicitor, Law Department, being not legally
competent, and being biased towards appellant. Therefore,
the entire proceedings conducted by a not very impartial
committee has no legal footing and thus liable to be set
aside.
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5. That the biased attitude of the above named inquiry officer is
very much clear from the review petition preferred by the
then Secretary Law, Mr. Muhammad Arifin, being the inquiry
officer was assigned the task to submit the review petition in
the august -Supreme Court of Pakistan wherein material facts
were concealed from the august Supreme Court of Pakistan.

6. That the inquiry committee has admitted that the appellant
has not caused any loss of a single penny to the government
exchequer on one hand while on the other hand the said
committee held that the allegations levelled against the
appellant stood proved which stance does not appeal to a
prudent mind. Inquiry report is annexure J

7. That while dealing with the case providing basis for award
of impugned punishment the appellant had rendered his
opinion in the case in good faith and in the best interest of
the government and in consonance with the judgments of the
August Supreme Court of Pakistan, titled as PLD 2013 SC
195 which would suffice to support the opinion as rendered
by the appellant rather it was bounden duty of the appellant
as per the above case law.

8. That the inquiry committee has also admltted the opinion of
the appellant declaring that the mutations in question were
entered through a robakar and forged sale deed but in spite
of such crystal clear facts the appellant was 'made a scape
goat without any fault whatsoever. Robakar and mutations
are annexure as K,L,M . g

9. That the inquiry committee had also suggested a through
inquiry in the alleged mutations although various inquiries
had been conducted and responsibilities had already been
fixed against those who were involved but no action
whatsoever has been taken against them till date yet
instead, the petition was sacrificed for no wrong at all. On
this score too, the impugned order is liable to be set aside.

10. That it is pertinent to mention here that the said mutations
clearly reflect that these were entered on the basis of
Robakar in the year 2009 and not through court decree and
even robakar was not issued-on court order. Therefore, the
impugned order is nullity in the eye of law yet the true facts
have been buried and the land grabbers were given an
opportunity to get undue advantage.

11. That neither the Scrutiny Committee nor the Revenue
Officers/ officials ever bothered to honour the verdicts of the
learned Civil Judge, learned Additional District Judge,
Honourable High Court and the August Supreme Court of
Pakistan who have given unanimous decisions on this
subject matter (property measuring 2441 Kanals
approximately) and thus “falsely and illegally pretended to
have given effect to the ex-parte decree of the learned civil
Judge, in another case although the: government was not
party to the said case and even no direction were issue to
Government for its execution. Judgment of Civil Judge,
District Judge, High Court and of August Supreme Court are
as annexure N,O,P,Q.
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12, That the opinion render was in shape of
- request/information. to review the order and the department
also took action by calling comments from the concerned

. department in light of the review application. Hence the

- appellant has got no option -except_to. wait for further order
when cognizance was taken by-the Department. Letters are

, .annexure R and S. Ogl_[;lgn is an annexure T. -
-~ 13. That the appellant has been condemned unheard as no

' opportunity of personal hearing has been provided by the
competent authority. The competent authority cannot
delegate power of personal hearing to any other official.

 14. That the appellant has not been provided right of fair trial
' .as guaranteed by article 10-A of the Constitution of Islamic
Republic of Pakistan 1973.

15. That the appellant has been made escape goat as the real
culprit has been set free without facing any proceedings
hence the appellant has been subjected to discrimination.

 16. That the inquiry as well as other proceedings has not been

- carried out as per E & D Rules 2011 hence the impugn order
- is illegal
- 17. That the impugned order is against FR 29 and only on this
. score too the order is liable to be set-aside.
‘ 18. That the appellant rely upon on the record already
. attached with the previous replies rendered in
consequence of departmental proceedings besides the
grounds set up in this appeal and also request for raising
_ additional grounds during course of arguments.
- 19. That the instant appeal is within time and within the
. jurisdiction of this Honorable Tribunal.

'PRAYER:-

On acceptance of the instant Review Petition it is earnestly
and very humbly requested to very kindly set aside the
impugned order/ Notification No SO. (G)ILD/1-

. 19/2014/PF/24177-85 dated 07-06-2018 whereby penalty of
“withholding two annual increments for two years” has been
- imposed  upon the appellant and to re-instate/restore the
appellant to his original / former position with all allowances ,
back benefits and rights and to exonerate the appellant from the
‘ ‘baseless, false, illegal and frivolous allegations charged against
the appellant.

Dated: ©2 / O 72018

Through Cﬁﬂ’

M. Abdullah Baloch Advocate, D.I. Khan .
Hadyat u llah Mahsud Advocate D.I.Khan o



" AFFIDAVIT

I, Mustafa Kamal S/o Qutab Khan District Attorney Tank do hereby

o -.sol'eninly' affirm and declare on Oath that the contents of the accompanying
" service appeal are true and correct to the best of my knowledge and belief

. and *ho'thing has been concealed from this Hon’ble Tribunal

<. IDENTIFIEDBY: - " DEPONENT

- Abdullah Baloch Advocate

- Hadyat.u llah'Mahsud Advocate




BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
~~ PESHAWAR,

STANo_____ | Dated___/06/2018

ADDRESSES OF PARTIES

APPELLANT

S Mustafa Kamal S/o Qutab Khan District Attorney Tank.

" RESPONDENTS

1. Government of Khyber Pakhtunkhwa through Chief Secretary Government
~ of Khyber PakhtunKhwa Peshawar.
2.. Government of Khyber Pakhtunkhwa through Secretary Law Parllamentary
- Affairs & Human Rights Departments Peshawar.
3. .Secretary Establishment Department Government of Khyber Pakhtunkhwa
‘Peshawar.
4. ‘Principal Secretary to Chief Minister Khyber Pakhtunkhwa Peshawar.

a8
Through

Abdullah Balogh/ Advocate

Y
Hadyat u llah Mahsud Advocate
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~ GOVERNMENT OF KHYBER PAKHTUNKHWA LAW.
PARLIAMENTARY AFFAIRS' & HUMAN RIGHTS .
" "DEP E - . '

To

Subject:-

Dear Sir,

“No50 (G](LD)l 19/2014/PF// ?@35 3?
Dated Peshawar the 05.07. 2017 ""//é

"~ Mr. ]aved Anwar

(PCS SG BS-20)Secretary, -

~ Public Service Commission Khyber Pakhtunkhwa

Mr. Shakeel Asghar, :
Deputy Sollc1tor Law Department.

UIRY/DISCIPLIN TION; 1“ R. MUSTAF
DSRT'I‘O FD_"”WA..“ ’

- I am dlrected to refer to the sub)ect and to state that the competent -

authorlty has been pleased to appomt the followmg enqulry ‘committee to conduct an

enquiry under Khyber Pakhtunkhwa Government Servants (E&D) Rules 2011 agamst Mr.

Mustafa Kamal District Attorney D I Khan (now Tank) S ' %

i.

Ar.Javed Anwar, - - T
(PCS SG BS-20)Secretary, '
Public Service Commission Khyber Pakhtunkhwa
. Mr. Shakeel Asghar, : SRR
Deputy Solicitor Law Department

, C0p1es of the Charge Sheet and statement of allegatlon against accused

officer duly signed by the competent authorlty are enclosed herew1th w1th the request to

conduct the enquiry and submit report w1thm the prescnbed time as per rules please.

Encl. as above.

PRI / . .
. Deputy Secretary (Admn) .
_ Copy forwarded to the:- B

3" Section ofﬁcer (General) Govt. of Khyber Pakhtunkhwa Law department with the
direction to attend the enquiry proceeding alongwith all releva*l* record when
required by the enquiry committee. '

4. A copy of charge sheet alongwith statement of allegatlon is forwarded to
Mr.Mustafa Kamal District Attorney DI Khan (now Tank) with the dlI‘PCthl’l to

1‘("12?7

5. PSto Secretary Law.

56 /74_ -appear before the enquiry committee as and when called

o

*Aehsof

: . g ' -‘ _: A ".. .
@m/pmday:‘ ) . Coutt - - DeputySe retary((dmn]
AGVC - -+ S |

DistrictLos ' '

o waéhan



CHARGE SHEET .

I, Pervez Khattak, Chief Mlmster, Kh) ber Pakhtunkhvva,‘
hereby charge you, Mr. Mustafa Kamal Dlstrlct Attorney (BPS«19),~.“.

Rights Department as follows:-

That you, while posted.as. Distt: Attorney (BPSQ19) at.:_ o
D.l.LKhan commltted the follownng mlsconduct - D

a). That vide Scrutiny Commrttee decmqn dated 20-01-2017
you were failed to. file the relovant, .application .\U/S 12(2)
CPC in case of inquiry report pertarnlng to.the Issue of .
fresh robkar by Deputy~ Districi™ officer- (R)/Deputy -
Settlement. Gommissioner;, RuLKhan,. for. attestation of

Mytation of:land measuring$z44:kanalsand A6 mar w.e;

Garra Jamal- Tehsii and” District: DiKhan magarqst whicl
Supreme. Court of Paklstan took serlc U$ not}ce of-non_fili
vide Court order dated 07 06 2017 an 23,03" _Oj?

2, By reason of the. above ?you p ear

_,J-

misconduct under Rule(} of Khyber ?ekhtunkbw
(E&D) Rules, 2011 and have rendered your”elf'fhable to all or any of

~. b':lﬁ‘i X

officer within the SPec'f'ed Perrod faillng_;i-Nh-lch lt shall be

presumed that you have no defense to put in and:in thatfcase"an oxe

. W—M e 3‘1":.‘_1:-..
(PER‘/&Z KHATTAK) St v
Chlef Mlmster, Kl” ber Pakhtunkhwa,

Mr. Mustafa Kamal,

District Attorney _ .' S
District Tank I A

yeen evse wmlem A & mEAmes T e me o e ek,




competent authortty am of the oplmon that Mr .Mueta
(BPS-19), DlKhan rendered h:mself ‘tob
c ts/o sions. w:thm‘i
Khyber Pakhtunkhwa Govt'Se'rvants‘-(E&D) I

That vnde Scrutmy Comn] ttee-decisic
--he had failed to" file’the: releva
~in_case”of- inquiry” report!y
robkar by Deputy;'.Dl t
Comm:ss:oner' D.lL.Khan'fo
measurmg 244 kanals
_and ;District ; DlKhan' ain
Paklstan ‘took serlous notl
dated 07-06'20 g

Jeputy. ,.-.Settlement
fiMutatlon of land

and 16: marlas n'Garr

The lnquury Offlcer/lnqutry Commxttee’ hall
“the prov:s:on of the ibid rules,’ prov:de rea naple OPpOTt
accused, record its find_i.ngs and ms Re_;y_i_athin"i“ R

e

shmen

this order, recommendatlons as to pum
againstthe accused Wt ; ;

' 4 i,

4. N The accused and a well conve‘
shall join the proceedmgs on the date,,
Officer/lnquiry Commlttee. ‘

Mr Mustafa Kamal'
‘District, Attorne R
Dlstrtct Tank ST
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‘ S ) AWKEXUR~ C
- ZJ ] I

OFFICE OF THE DISTRICT ATTORNEY,

DISTRICT, TANK

P No.GO-75pa_TH Dated the Tank 15 _/ 07 /2017
Subject: REPLY TO ACCUSATIONS/ STATEMENT OF

ALLEGATIONS/CHARGE SHEET ISSUED TO_ MR.
MUSTAFA KAMAL, DISTRICT ATTORNEY, TANK ON
10/07/2017 AND RECEIVED ON 11/07/2017.

Respected Sir,
In response to the accusation/allegation/Charge Sheet
I most respectfully submit as under:-

1. That the undersigned being District Attorney is having
unblemished Service Record and having qualified/passed the
Public Service Commission exams twice and have not given any
opportunity to the Law Department to complain against the
undersigned through approximately 18 years of my Service and
served the department to the best of my efforts and ability.

2. That the allegations levels against me are the result of a case
titled as Ujala Andalib VS Central Government although legally
pertaining to the property of Provincial Government and in which
[ have neither appeared nor defended the said case till the
eventful day.

3. That similarly, the allegations are the result of the concealment of
real facts by the Additional Deputy Commissioner, Dera Ismail
Khan namely, Mr.Umar Javid from the august Supreme Court of

/ % Pakistan as is well cleared from the order of the august Supreme

Court of Pakistan dated: 22/03/2017. Copy of the order is
attached herewith as Annexure-A.

4. That it is also added that the Worthy Secretary Law Parliamentary
Affairs & Human Rights Department, KP, Peshawar has not
presented the true and correct/real facts in the august Supreme
Court of Pakistan which resulted into the further remarks of the
august Supreme Court of Pakistan vide order dated: 07/06/2017
in his review petition and thus concealed all the letters addressed
to the Secretary Revenue and Estate Department and to the office

\3

M J t P2 of the undersigned. Copy of the review petition is attachec

w/‘{-«fﬂﬁzflerewith as Annexure-B.
5. That if for the sake of arguments submission of the applicatior
ibid is accepted for a while, then as per section 2(7) read witk
s Mehsood Order 27 Rule 8-B of the Code of Civil Procedure the undersignec

Advocate 1ush Coutt has no authority to file an application under section 12 (2) of the
District gar,0.LXRER Code of Civil Procedure, 1908 being illegal regarding the cases o

Central Government. Order 27 Rule 8-B is reproduced as under:-

Government and Government Pleader means respectively:-

1. In relation to any suit by or against the Central Government or against
a public officer in the service of that Government, the Central
Government and such pleader as that Government may appoint
whether generally or specially, for the purposes of this order,
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2. In relation to any suit by or against the Provincial Government or
agawnst a public officer in the service of the Province, the Provincial
Government and the Government Pleader, or such other pleader as
the Provincial Government may appoint, whether generally or specially,

for the purposes of this order.

6. That the directions issued by the Law Parliamentary Affairs &
Human Rights Department regarding filing of the above referred
application is the sheer violation the Provision of Part III titled as
Civil Business chapter 13 of the Law Department Manual and
Rules of Business.

7. That the Law Department vide letter No. SO(Lit)/LD/10-
23(1)Rev/2017/2453-58W/E dated: 24/01/2017 directed the
Deputy Commissioner Dera Ismail Khan to approach the office of
the Senior Government Pleader, Dera Ismail Khan for filing an
application under section 12 (2) of the Code of Civil Procedure,
1908 against an ex-parte decree dated: 20/11/2008 of the
learned civil judge, Dera Ismail Khan. Copies of the letter and
minutes of the meeting are annexed herewith as Annexure-C & D
respectively.

8. That in response to the above referred letter the undersigned have

requested the Deputy Solicitor, Law Parliamentary Affairs &
Human Rights Department vide this office letter No.279/SGP,
dated: 08/03/2017 to review/reconsider the directions contained
in the above referred letter with.a request to intimate this office
in case of further action, on the basis of the ground mentioned
therein. The last Para of the letter is reproduced as under:-
“In the light of the above facts and circumstances, there
exists no ground to file an application U/Section 12 (2) of the
Code of Civil Procedure, 1908 for resolving the matter rather
strong and bold actions required to be taken by the Revenue
Department vested with, specifically in connection with the
cancellation of the mutation in question, therefore, it is
requested that the letter No. SO (Lit)/LD 10-23 (1) Rev/2435-
58 W/E dated: 24/01/2017 for filing application under
section 12 (2) of the Code of Civil Procedure, 1908 may
please be reviewed and reconsidered with the intimation to
this office, in the best interest of the Government?”. Copy of
the letter is attached herewith as Annexure-E.

9. That thereafter, acting upon this office letter referred in the
preceding Para, the Law PAs and HRs Department through vide
letter No. SO(Lit/LD/10-23(1)Rev/2017/9237-42, dated:
14/03/2017 with a copy endorsed to this office and all concerned
asked the Secretary to Govt. of Khyber Pakhtunkhwa, Revenue &
Estate Department for the submission of his comments so as to
proceed further in the matter. Copy of the letter is attached
herewith as Annexure-F.

10. That consequent upon the letter ibid, the Assistant Secretary
(R&S) Board of Revenue, Peshawar, through vide letter No. 5524-
27/R&S/C.P. No.820/2014 dated: 15/03/2017 with a copy
endorsed to this office asked the Deputy Commissioner, Dera
Ismail Khan to furnish comments in order to proceed further in

(



11.

12.

14.

15.

16.

the matter. Copy of the letter is attached herewith as Annexure-

G.

That prior to the case titled as Ujala Andaleeb VS Central

Government a case titled as Muhammad Aziz Jan VS Government

of KPK and Others were pending adjudication in the Court of
Learned Additional District Judge, VII, Dera Ismail Khan and it is

needless to mention here that the suit of the plaintiff in the case

ibid had been dismissed by the court of learned Civil Judge, III,

Dera Ismail Khan vide order dated: 09/06/2003. Copy of the

judgment/Order is attached herewith as Annexure-H.

That during the pendency of the case titled as Muhammad

Aziz and Others VS Govt. of KP and others Ujala Andalib filed a

civil suit in the court of learned civil judge, IV, Dera Ismail Khan
dated: 31/01/2008 on the same subject matter i.e. land (which

was also the subject matter of the case titled as Muhammad

Aziz Jan and Others Vs Govt. of KP and others) which was

decreed ex-parte and in which the Government was not a party

and the suit being between private parties wherein the Revente

Department rushed to impose a strange decree upon the

department. Copy of the judgment is herewith attached as

Annexure-l. :

That the revenue officials being well aware of the above mentioned
case were so much in a hurry that despite the enactment of the

Displaced Persons Laws (Repeal) Act, 1975 and clear ban on

fresh allotment of the evacuee property issued a fresh Robakar in

favour of a person who neither appeared before the trial court
nor having any existence whatsoever and thus executed the ex-

parte decree against the government for reasons best known to

- the revenue officials and that being in favor of the real judgment
- debtor/defendant as is well cleared from the mutations. Copies of

the mutations are attached herewith as Annexure-J.

That even the revenue officers and officials did not bother to
honor and comply with the judgment and order of the learned
Additional District Jude, VII, Dera Ismail Khan vide order dated:
25/11/2009 wherein the property had been declared the sole
ownership of the Provincial Government by virtue section 3 of
the Act, ibid and wherein a copy of the judgment/order had
been intimated to the Chief Secretary N.W.F.P' (Now KP) for
further necessary action as is much clear from the operation
part of the judgment. Copy of the  judgment/order is attached
as Annexure-K.

That the judgment/order of the Additional District Judge, VII,
Dera Ismail Khan had been upheld by the Honourable High Court
Peshawar, Bench, Dera Ismauil Khan vide order
dated:04/11/2013. Copy of the order/judgment is attached
herewith as Annexure-L.

That thereafter the plaintiff/petitioner filed a petition in the
August Supreme Court of Pakistan which was also dismissed by
the August Supreme Court of Pakistan for non-prosecution vide
order dated: 27/11/2014 followed by the dismissal of restoration
application vide order dated: 13/03/2015. Copies of the orders
are attached herewith as Annexure-M & N respectively.
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20.

21.

22.

23.
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That the allegations contained in the charge sheet and statement
of allegations are totally false, illegal, frivolous, having no truth in

the eyes of law and is the concealment of real facts of the case
from the august Supreme Court of Pakistan by the persons

- representing the Government for the reasons best known to them.

That the very opening words of the Paragraph in the statement of
allegations/charge sheet contains wordings regarding the
inquiry in connection with the issuance of fresh Roabakar by
the Deputy District Officer (R)/ Deputy Settlement
Commissioner, Dera Ismail Khan for attestation of mutation of
land measuring 244-Kanals & 16-Marlas (Which in facts
measuring to 2441-Kanals & approximately 10-Marlas) being

~ the exclusive ownership of the Provincial Government after the

determination of the same land from the court of learned Civil
Judge, VII, Dera Ismail Khan up to the August Supreme Court of
Pakistan.

That in Para II, of the Charge Sheet I have been charged with
misconduct while as per the definition of the term misconduct
under Rule 2 sub-rule (I} the acts/omissions (which are not
acceptable) do not fall under the definition of misconduct.

That it is also stated that I have objections within the
parameters of Rule 10 (1) (a) of the Efficiency & Discipline
Rules, 2011 wupon the constitution of the Inquiry

Committee to the extent of officer at Serial No.2 (ii)
namely Mr. Shakeel Asghar, Deputy Solicitor Law
Department, being the violation of the instant rule i.e.

Rule 10 (1)(a) of the Efficiency & Discipline Rules, 2011,
principles of natural justice, equity, law and rules for the
time being in force and also being an interested party as well.
That the undersigned have already filed objection petition to the
Honourable Chief Minister Govt. of KP, Peshawar against the
inquiry officer at Serial No. ii of the letter No. SO (G) (LD)1-
19/2014/PF/19835-39 W/E dated: 05/07/2017. Copy is
attached herewith as Annexure- N-1.

That when the Revenue Department was inquiring into the
issuance of fresh Roabakar dated: 18/03/2009 regarding the
illegal allotment of evacuee property as is clearly envisaged form
the charge sheet/statement of allegations then how  the
undersigned was directed to file an application under section
12(2) of the Code of Civil Procedure, 1908 and although various
inquires are complete and responsibilities have been fixed but no
action against the delinquent officers/officials have been taken

till today rather making the undersigned a scapegoat. In
this respect copy of the letter No. PB: 49 dated: 01/09/2015 is
attached herewith as Annexure-O for ready reference and

copy of the Roabakar upon which the opinion of legal advisor is
endorsed dated: 18/03/2009 and against whom the reference is
pending adjudication in the National Accountability Bureau is
attached herewith as Annexure- O-1.

That a$ is well cleared from the issuance of Roabkar, the property
of the Provincial Government and that despite of the clear
directions/order of the Additional District Judge, VII, Dera Ismail



24.

25.

27.

28.

Khan had been allotted through a Roabakar firstly to a person
who had no existence at all namely Mr. Sadig-Ul-Hassan (his

- legal heirs) and whose case had already been decided in the year

1971 by the competent  authority, and then to Ujala Andalib
(although there was no need  to refer the ex-parte decree rather
simple statement of the legal heirs of Sadiq-Ul-Hassan but it
was due to the non-existence and  being fictitious persons the
legal heirs of Sadig-Ul-Hassan were not available and thus
violating the mandate of law regarding effecting/causing
mutations. Copies of the mutations are attached herewith as
Annexure-P. t

That in the instant case various inquiries have been conducted
regarding the issuance of fresh Rubakar by the Revenue
Department and responsibilities of the Revenue officers and
Revenue officials have been already fixed but no action has been
taken against them till to date.

That if the application under section 12(2) of the Code of Civil
Procedure, 1908 has been accepted then the property of the
Provincial Government would not be returned to its formal status
because the property had been already transferred by the
Revenue Officers/Officials through the issuiance of fresh Robakar
as is well cleared from the mutations caused/effected in favour of
the  so-called legal heirs of so-called Sadig-Ul-Hassan unless &
until the said Roabakar and mutations are cancelled by the
Revenue Department. Copies of the mutations are already
attached.

That it is astonishing to note that the Revenue Department has
already cancelled mutations No. 3656 & 3657 even instead of
the presence of the Banking Court Decree of property
situated in village/Mouza Babar but in the instant case the
Revenue Department is reluctant to cancel the mutations
and that being due to ex-parte/no decree at all against
the Revenue Department which is also included in the ten
thousands Kanals (10,000) regarding which the august
Supreme Court of Pakistan has taken suo moto action
and the case is still pending. Copies of the mutations are
attached herewith as Annexure-Q & R respectively.

That the undersigned is not guilty of misconduct or any other act
and omission but gave a dissenting opinion with the request to
review/reconsider the directions contained in the letter referred
above and that being in the light of the well known judgment of
the august Supreme Court of Pakistan reported as PLD 2013 SC
195 Paragraph No. 22 (iii) and in pursuance of the opinion of the
undersigned addressed to the Deputy Solicitor, the Law
Department was reviewing/reconsidering the directions as is
envisaged from the letters referred- above. Copy of the above
reported judgment of the august Supreme Court of Pakistan is
attached herewith as Annexure-S.

That in such like circumstance the undersigned was having no
other option but to wait for further directions of the Law
Department regarding filing of an application under section 12 (2)

of the Code of Civil Procedure, 1908 which has neither beer‘
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issued nor conveyed to the undersigned till the eventful day.
Therefore, the allegations contained in the charge sheet and
statements of allegations are not justified and having 1o

footings in the eyes of law rather even does not appeal to a
prudent mind.
29. That the undersigned has also submitted a detailed report vide

this office letter No. 335/SGP dated: 29/03/2017 to the Worthy
Secretary Law Parliamentary Affairs and Human Rights
Department Govt. of KP, Peshawar regarding the filing of an
application under section 12(2) of the Code of Civil Procedure,
1908 and also regarding the order of the August Supreme Court
of Pakistan dated: 22/03/2017. Copy of the report is attached
herewith as Annexure-T.
30. That even after the submission of the report ibid, the Secretary
Law Parliamentary Affairs & Human Rights Department filed a
review petition against the order of the August Supreme Court of
Pakistan dated: 22/03/2017 wherein all the correspondence
which has took place among the Law Department, the Office of
the undersigned and Revenue Department have been concealed
for the reasons best known to him and just shifting of the burden
although illegally and without any justification upon the
undersigned. Copy of the review petition is already attached for
ready reference. ‘

31. That it is a famous principles of law “that a man may lie but
circumstances do not lie”.
32. That the opinion so given by the undersigned was purely in good

faith and up to the best of my capability, in the best interest of
the Government. The previous Service record of the undersigned
reflects that during the 18 years of Service there has been no
complaint even of a very meager nature against the undersigned
and was awarded A-I ACRs throughout my career.

33. That prior to my present place of posting the undersigned was
working in the same capacity at various stations. During my
tenure the undersigned have been conducted numerous cases on
behalf of the Provincial Government and has been protected the
rights of the government quite efficiently, diligently without any
complaint from any quarter. In recognition of my services the
undersigned have been awarded a number of commendations
certificates in addition to cash awards.

34. That being innocent in the instant case and being falsely involved
by overloading with the burden of others and being made a
scapegoat for no reasons at all I definitely want to be heard n
person for the rebuttal of the allegations leveled against me.

35. That the undersigned has also filed a petition in the august
Supreme Court of Pakistan in connection with the orders dated:

22/03/2017 and 07/06/2017 so as to expunge the remarks
against the undersigned.

PRAYER:- -

' Therefore, in the light of the above facts and circumstances it
is most respectfully prayed that the undersigned may very kindly be




exonerated/ absolved from the allegations being all théallegations are
completely false, illegal and having no truth in the eyes of law, against
. the facts and thus baseless and the charge sheet/statement of

allegations may very kindly be filed without any further proceedings
please. ' : '

f

That my reply contains seven pages (07) and I have endorsed my
signature on the side of -each page along with Annexure- A to

‘ —/
(MUSTAFA KAMAL)

‘ - DISTRICT ATTORNEY,

- , DISTRICT TANK
PETY IR ) —? ) '

R | . ‘ | |

AdvocTais ot
Y- . ) '!“
\District Bai,. .40
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OFFICE ng THE DISTRICT ATTORNEY,

DISTRICT, TANK
No. /DA Dated the Tank / /2017

The Honourable Chief Minister,
Government of Khyber Pakhtunkhwa,
Peshawar. |

Through: Proper Channel.

Subject: INQUIRY/DISCIPLINARY ACTION AGAINST MR. MUSTAFA KAMAL,

DISTRICT ATTORNEY, D.I.LKHAN (NOW TANK].

OBJECTIONS ON INQUIRY OFFICER AT SERIAL No.2
NAMELY, MR.SHAKEEL ASGHAR, DEPUTY SOLICITOR LAW
DEPARTMENT.

Respected Sir, A
ﬁzﬁzf - 59”/ Reference to the letter No.SO(G)LD)1-19/2014/19835-39
(4

W/ E dated: 05/07/2017 the undersigned submit the following

M Objections to the extent of inquiry officer being part of the inquiry

6.

| ] t Serial No.(it) of the above referred letter namely,
“ hsoo,d committee dt
Hidaya?Uliah Mehsob;

Mr. Shakeel Asghar, Deputy Solicitor, Law PAs & HRs

Khan - Department, KP, Peshawar as under:-
1. That the inquiry committee has been constituted under Rule 10(1) (a)

of the Khyber Pakhtunkhwa Efficiency & Discipline Rules, 2011.
That the rule ibid runs as under:- ,
“Procedure to be followed by competent authority where
inquiry is necessary. (1) If the competent authority decides that it is
necessary to hold an inquiry officer against the accused under rule 5,
it shall pass an order of inquiry in writing, which shall include:-

(a) Appointment of an inquiry officer or any inquiry committee,
provided that the inquiry officer or the inquiry committee, as the
case may be, shall be of a rank senior to the accused and where
two or more accused are proceeded against jointly, the nquiry
officer or the convener of the inquiry committee shall be of a rank
senior to the senior most accused.

That appointment of Mr. Shakeel Asghar, Deputy Solicitor, Law

Department is by itself clear violation of the rule ibid, being the

accused/undersigned and Mr. Shakeel Asghar are of the same rank.

That as the directions regarding filing of an application under section

12 (2) of the Code of Civil Procedure, 1908 has been issued by the

Deputy Solicitor, Law Department, therefore, his appointment as an

inquiry officer is against the principles of natural justice, equity, Laws

and rules for the time being in force.

That the undersigned has no confidence in the Deputy Solicitor, Law

Department namely, Mr. Shakeel Asghar, because of the principles

of bias.

That the Deputy Solicitor, Law Department is a party to the whole

proceedings and he would never deviate from his own stance,

although he has never approached to the relevant record and facts of



A, U ~ - |
R the case rather would stress on the legality of his own opinion
although not legal. | ‘ '

Therefore, in the lights of the above facts and circumstance, it is most
respectfully prayed, that any other impartial officer instead of Mr.
Shakeel Asghar, Deputy Solicitor, Law Department may please be
appointed outside the Law Department to conduct the inquiry in the
best interest of justice in accordance with law and rules for the time

being in force. .

(MUSTAFA KAMAL)

DISTRICT ATTORNEY,
| ' DISTRICT TANK
No. ‘?Z/._XQ /DA -/ Dated the Tank _/J /& 7_]2017

Copy forwarded for information to:- ,
1. The PS to Secretary Law PAs & HRs, Deptt: KP, Peshawar.
2. The Deputy Secretary Administration, Law Deptt: KP, Peshawar.
3. The Secretary Public Service Commission, KP, Peshawar.
4. The Deputy Solicitor, Law PAs & HRs Deptt: KP, Peshawar.

77 /Zj
G%f,{
R, m!‘/; '
(MUSTAFA KAMAL)
DISTRICT ATTORNEY,
DISTRICT TANK

A
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GOVER\IMENT OF KHYBER PAKHTUNK.HWA
LAW, PARLIAMENTARY AFFAIRS & .
I—IUMA\T RIGHTS DEPARTMZENT

' NO.S0(6)(LD) 1- 19/2014/9F/ﬁé bof - / [
Dated Pesh;wa_r the Sep, 25, 2017

(13

To

Mr. Mustafa Kamai,
District Attorney Tank.

Subject:  SHOW CAUSE NOTICE.

| am diretted 1o refer to the subject noted above and to enclose herewith a
copy of show cause Notice containing the tentative Major penalty of REM( REMOVAL FROM
SERVICE along with inquiry report conducted by inquiry committee comprising M.
Javed Anwar (PCS-SG-20) Secretary, Public Service Commission, Khyber

Pakhtunkhwa and Mr. Shakeel Asghar (BS-19) Deputy Solicitor Law Department. 4

You are directed to submit your reply if any within seven (07) days or not
more then fifteen (1o) days of the delivery of this letter, othervvlse it will be presumed
that you hrve nothmg to put in your defense and ex-parte action wnll fo!low

| You are further directed to intimate whether you des:re to be heard in
person or otherwise.

7 ¢ Uiiah Mehswd : o (.
Hidaya High Cour: ‘ 4 (Momin Khan)
%?:3‘;;{;::{{) 1Kha“ ‘ , | : _Selctign Officer (General)

" Endst. No. & Date Even:
Copy is forwarded to:-

1. PSto Secretary Law Department.

2. P.S to Secretary Establishment Peshawar.
3. Master file.

D:\Mumen.mio;mlﬂl-erSGP&mhmmrf\l'lg M'.lstafa Kama].dccx



4 rv‘{‘;

I, Pervez Khattak, Chaef Mmlster, Khyber Pakhtunkhwa as competent -
authority, under the Khyber Pakhtunkhwa Government Servants { Efficiency
and Discipline) Rules, 2011, do hereby serve you, Mr. Mustafa Kamal; Ex
District Attorney D.1.Khan (Now District Attorney Tank ) as foliows

(iy That consequent upon the completion of mqun'y conducted
against you by the Inquiry Committee and you were given -
opportumty of hearing as required under the rules. :

(i) On gomg through the ﬁndmgsltecommendatnons of the inqulry
. Committee, the material on record and other connected papers
mcludmg your defence before the lnqunry Oﬂ'cerlCommnttee

2. - | . am satisfied that you have committed the following
. © acts/omissions specified in rule 3 of the said rules:’ "

(a} ceased to be efficient

(b}  guilty of misconduct n A

3. N As aresult thereof, I, as competent authority, have tentatlvely decided to

impose upon you the following penalty under rule 4 of the said rules.

i) _Remnovad FYowm Sevwa ' o "
(iv) - '

4. You .are,, thererore, -required to- ahow cause as to why the
aloresatd penaltv shiould notibe umpoqed upon ¥ ou and also mtamate whether
you disire to be uaards ‘pesson. T R et VR
5. : If no reply to:this notnce is received within geven days or not
more than fifteen. days of ils delivery, it shall presumed that you have no
defence to put in and in that case an ex-parte action shall be taken against

T _you.
6. A copy of the findings of the inquiry committee is enclosed.
. _ 2OV ™ -
(PERVEZ KHATTAK)
' ot
hdayai o a!? ??egszr’t CHIEF MINISTER, KHYBER PAKHTUNKHWA/
l‘\)dv:“ccm% il g‘l Khan . : COMPETENT AUTHORITY
istrictoar A : )

Mr. Mustafa Kamal
Ex-District Attorney D.l.LKhan

Now District Attorney Tank

. 7'09 017 11:54AM FAX 091 9210044 . SECY LAW KPK PESHAWAR ] oouzwuuz. )

N vi - . - ' : ‘
o |
cL | snow CAUSE NOTICE, W

3
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¢ g~y OFFI CE OF THE DISTRICT ATTORNEY
i DISTRICT TANK.
S No. /DA  Datedthe Tank ____/ /2017

ATo,' .
The Worthy Secretary,
Law Parliamentary Affairs & HRs Department
Khyber Pakhtunkhwa, Peshawar.

Subject: Reply to Show Cause Notice Vide Letter No. SO (G)
(LD) 1-19/2014/PF/26408-11 W/E dated: 25/09/2017.

Respected Sir,

Enclosed please find herewith reply of the undersigned in
connection with the subject captioned above for further necessary action

please.
/
. (DISTRICT ATTORNEY)
| DISTRICT TANK
No./ﬁ/;m/,ﬁé /DA Dated the Tank 25 /. {0 /2017

Copy Forwarded for Information to:-
1. The Section Officer General, Law Department KP, Peshawar.
2. The PS to Secretary Establlshment KP, Peshawa /’rﬁ, /

. 63} fe ,,l-v/e _ | (7
| ”"’M"

(DISTRICT ATTORNEY)
' DISTRICT TANK

s
o

Hiday22{!aHflehsood
~Advocate High Court:
District Bar, D, Khan



OFFICE OF THE DISTRICT ATTORNEY,

Ay, DISTRICT, TANK
= No.[O/«/Oéq /DA Dated the Tank 25/ /0/2017

Subject: REPLY TO SHOW CAUSE NOTICE VIDE LETTER NO.SO (G)
(LD) 1-19/2014/PF/26408-11 W/E DATED: 25/09/2017.

Respected Sir,

In response to the show cause notice I Mr. Mustafa Kamal
(District Attorney, Tank) most respectfully submit as
under:- _

1. That the wundersigned being District Attorney is having
unblemished Service Record and having qualified /passed the
Public Service Commission exams twice and have not given any
opportunity to the Law Department to complain against the
undersigned through approximately 18 years of my Service and
served the department to the best of my efforts and ability.

2. That the inquiry has been conducted by the inquiry committee
through its respected members although the undersigned has
objected over the very constitution of the- committee in respect of
its one member namely Shakeel Asghar (the then Deputy
Solicitor, Law Department) being he was legally not authorized to
conduct the inquiry against me a®'it is the violation of the rule
under which the committee has been constituted. In spite of the
objections already mentioned clearly in Para No.,20 of the reply
submitted in connection with statement of allegations /charge
sheet in very clear terms. On this sole ground, the inquiry
proceedings is nullity in the eyes of law.

N 3. That the Law Department vide its letter No. SO (Lit)/LD/10-23 (1)
Rev/2017/2453-58 W/E dated: 24/01/2017 and copy endorsed to
the office of the undersigned, coupled by the minutes of the meeting
of the scrutiny committee, directed the office of the Deputy
Commissioner, D.I.Khan to approach the office of the undersigned
for submission of application under section 12 (2) CPC. In response
to the letter ibid, the undersigned through this office letter
requested the Law Department to review the decision whereon the
law department asked the Revenue Department to submit
comments and a copy endorsed to the office of the undersigned.
Therefore, the undersigned was having no other option but to wait
for further directions of the Law Department. On this ground too,
the undersigned have been made a scapegoat without any
act/omission although illegally and against the established rules
and principles of natural justice.

4. That the instant inquiry is the result of misstatement of the then
- dditional Deputy Commissioner, D.I.Khan namely Umar Javid in
lidavat 11Tk @g&ggust Supreme Qqurt of Pakistan and thus he concealed the
A dvyocw _:matetial facts and official record and thus not properly informed
District Bar,Dthearlugust Supreme Court of Pakistan. In the subsequent

proceedings despite of the wrong/false statement of the then
Additional Deputy Commissioner, D.I.Khan the case was not

fo
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properly pursued and unfortunately the undersigned was blamed
without any fault on my part illegally and for the purpose of ulterior
motives and for the burial of all the inquiries conducted in
connection with the loss of the property in question.

. That the Inquiry Committee despite of the objections made in Para

No.20 of the reply (already submitted) conducted the inquiry and
has not mentioned anywhere in the entire proceedings this glaring
fact. On this score as well, the entire proceedings has no weight in

the eyes of law and specifically the KP Efficiency & Discipline Rules,
2011.

. That the Inquiry Committee deviated from the record and

mentioned in the inquiry report that the undersigned has not
attached the relevant judgments of the August Supreme Court of
Pakistan and courts subordinate thereto, although the Committee
admitted all the annexures in its certificate i.e. Annexures with the
reply of the undersigned consisting of one hundred and six (106)
pages. The Inquiry Committee instead of the availability of
judgments skipped the same and thus blamed the undersigned
without no reason whatsoever. The judgments are very much clear
and if reference is made to the same the entire game of those who
are involved would come to day light.

. That this office letter dated: 14/03/2017 has never been made part

of the record which is the very base of the instant inquiry and
remarks of the August Supreme Court of Pakistan but just
mentioned in the inquiry proceedings that the undersigned has not
filed the said petition because the Government was not party to the
said suit (Although the suit was filed under section 24 of the
Specific Relief Act and as per section 43 of the Act, ibid, the decree
is not binding upon any person who is not party to a suit).
Although, the undersigned has mentioned various grounds therein
with the request to review the decision.

. That the Inquiry Officer namely, Shakeel Asghar (the then Deputy

Solicitor, Law Department) has recorded once again the
statement of Rehabilitation Assistant, namely, Athar Wasim,
in the absence of the undersigned and the undersigned has not
been given any information and chance to cross-examine the said
witness. The record provided during the statement by the said
witness has been wrongly mterpreted by the Inquiry Committee
because of the fact, that there is no direction from any court,
regarding the issuance of Robakar. The said order of the court is
very much clear and is only for the disposal of the case being the
Decree Holder stated before the court, that Patwari has already
effected/caused mutation in his favor, therefore, he does not want
to pursue the execution petition.

. That the Inquiry Committee has mentioned delay on the part of the

undersigned on the one hand and on the other hand admitted the
delay as justified, by the undersigned. There is no delay on the part
of the undersigned as the undersigned has immedlately returned
the letter of the Deputy Commissioner in original with the
directions to provide complete attested record for the filing of the
application under section 12 (2) CPC, 1908 and deputatlon of a well
conversant officer but of no avail. Although the inquiry committee
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has skipped the letter and showed the ignorance of the revenue
department/ Deputy Commissioner office in this regard. The
Inquiry  Committee = must have asked the record
keeper/Dispatcher/Receiver of the Deputy Commissioner office to
make known the letter ibid but never bother to do so and thus the
undersigned was blamed without any justification.

10. That on one side, the Inquiry Committee suggested for the
investigation/Inquiry of the case in order to bring to justice all
those who are responsible for the loss of the said property while on
the other hand declared the undersigned guilty which is beyond
the prudent mind and does not appeal to a prudent mind.

11. That the Inquiry Committee has admitted the issuance of

Robakar in the year 2009 (although with wrong interpretation of

the court order mentioned ibid) but the Scrutiny Committee of

which the Inquiry Officer namely, Shakeel Asghar is a member has
issued direction for filing of an application under section 12(2) CPC,

1908 instead of knowing the fact, that limitation period against the

Revenue Department/Deputy Commissioner office would be

counted legally from the date on which the Roabakar has been

issued. On this score as well, when the inquiry officer namely,

Shakeel Asghar (and Being the member of Scrutiny Committee as

well) was well known with the law of limitation issued direction for

filing an application under section 12 (2) CPC, 1908. Thus the
entire proceedings are nullity in the eyes of law besides the stance
of the undersigned has been clearly admitted by the inquiry
committee.

~ That the Scrutiny Committee of the Law Department has not
even bothered to scrutinize the record of the case properly and with
due care and caution as is well envisaged from the admissions
made by the Inquiry Committee in its report (as the Scrutiny

Committee mentioned only 244 Kanals while in another place 2438

Kanals 9 Marlas) while in fact, the property which has been

transferred is 2441 Kanals and 10 Marlas which the Inquiry

Committee came to know from the reply of the undersigned and the

statement of Patwari Concerned during inquiry proceedings and

before that the scrutiny committee was unaware at all from the

actual record. Therefore, the undersigned has brought the true

facts in the notice of the competent authority and that specifically

in the light the judgment of the August Supreme Court of Pakistan
reported as PLD 2013 SC 195 which is already attached for ready
reference and thus committed no illegal act or omission
whatsoever, '

13. That the Inquiry Committee has declared that as per the
Evacuee Property and Displaced Persons Law Repeal Act, 1975, all
evacuee property stands transferred to the Provincial Government
but Neither the Scrutiny Committee took any notice nor the
Revenue Department bothered to comply with the directions issued
to the Government by the learned court i.e. the Court of Civil Judge
to the August Supreme Court of Pakistan wherein the subject
matter of the instant case has been declared the property of the
Provincial Government with the directions to take necessary action.
Even the Law Department and Revenue Department did not bother
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18.

19.

above and that being in the light of the well-known judgment of
the august Supreme Court of Pakistan reported as PLD 2013 SC
195 Paragraph No. 22 (iii) and in pursuance of the opinion of the
undersigned addressed to the Deputy Solicitor, the Law

Department was reviewing/ reconsidering the directions as is

envisaged from the letters referred above. The Inquiry committee
thus skipped and not complied with the judgment of the August
Supreme Court mentioned ibid in the words “ The decision of the
Scrutiny Committee meeting held on 20/01/2017 in Law
Department being the highest forum at Provincial Government
level, needed immediate implementation to safeguard State
interest and retrieve sate land out of land grabbers mafia
without any argumentation, taking exceptions, reservations,
raising objections or jumping to any other hostile or parallel
conclusion”. The undersigned has only requested to review the
decision of the scrutiny committee on the grounds mentioned in
the letter mentioned ibid .

That the Inquiry Officer, namely Shakeel Asghar (the then Deputy
Solicitor, Law Department has played the role of Prosecutor
(although objections have been made by the undersigned) and thus
he has quietly succeeded in his ulterior motives and saved his own
skin by shifting burden over the shoulders of undersigned.

That the earlier reply submitted by the undersigned in
response to the statement of allegations (SOA) may be considered
part and parcel of the instant reply.

That being innocent in the instant case and being falsely involved
by overloading with the burden of others and being made a
scapegoat for no reasons at all I definitely want to be heard in

person for the rebuttal of the allegations made in the report leveled
against me.

PRAYER:-

Therefore, in the light of the above facts and circumstances it is

most respectfully prayed that the undersigned may very kindly be
exonerated/ absolved from the allegations being all the allegations are
completely false, illegal and having no truth in the eyes of law, against
the facts and thus baseless and the instant show cause notice may very
kindly be filed without any further proceedings please.

Note: The Relevant record is already attached with the previous
reply. '

(MUSTAFA KAMAL)
DISTRICT ATTORNEY
DISTRICT TANK
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GOVERNMENT OF KHYBER PAKHTUNKHWA
LAW, PARLIAMENTARY AFFAIRS AND HUMAN

RIGHTS DEPARTMENT
D,a:ted Peshawar the 22-01-2018

. NOTIFICATION

NO.SO(G)/LD/1-1 9/2014/PF/ 355 ’ i WHEREAS Mr. Mustafa Kamal (BS-19)  District
Attorney Tank was proceeded against under the Khyber Pakhtunkhwa Govt: Servants (Efficiency &
Discipline) r<utes, 2011, ’

2. AND WHEREAS, Mr. Javnd Anwar (PCS SG BS -20), Secretary Public Service
Commission Khyber Pakhtunkhwa and l\/r Shakeel Asghar Deputy Solicitor Law Department were. .
appointed enquiry officers to conduct i |nqu1ry against the accused offtcer o

3 AND WHEREAS the Inquiry offrcers after havmg examined the charges evidence on
record and explanatlon of the accused officer has submrtted the report.

4, AND WHEREAS, the competent authonty afforded the opportunity of personal hearmg
to the accused officer on 06-12-2017.

5 NOW, THEREFORE the Competent Authority, after having considered the charge‘s
ewdence on record, the explanation of the accused officer and defense offéred by the accused officer
dunng personal hearing and exercising his powers under Rule-14 of Khyber Pakhtunkhwa
Government Servants (Efficiency & Discipline) Rules, 2011 has been pleased to impose ma;or

“penalty of “reduction to the lower pay scale from BS-19 to BS-18" upon Mr. Mustafa Kamal Dlstrlct .
* - Attorney Tank with immediate effect” .

i
!

' | ‘ SECRETARY
M : Govt: of Khyber Pakhtunkhwa, ‘
5006 IR o Law, Parliamentary Affairs and Human
: ‘ Rights Department

wieh
idayaf Uttah Wie
Ad\?ocate Migh ‘Court;

¢ 8ap,D.LKhan ' ' - .
Distric Copy forwarded to the: - P

1- Principal Secretary to Chief Minister Khyber Pakhtunkhwa Peshawar. ) [
2- District Attorney Tank, Bz I , : ’
3- District Accounts Officer Tank. v ' ,
4- PS to Chief Secretary Khyber Pakhtunkhwa Peshawar '
5- PS to Secretary Establishment Department Khyber Pakhtunkhwa.
8- PS to Secretary Law Department Khyber Pakhtunkhwa.
_——* Officer concerned. :
8- The Manager, Govt Prrntrng Press, Peshawar

9- Master frle , - 3
. I s . . /j !

» . . U '!—:2— /// )o/ap
(Mohammad Yasin)’
Section Officer (General)
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" GOVERNMENT, OF KHYBER PAKHTUNKHWA
LAW. PARLIAMENTARY AFFAIRS & HUMAN RIGHTS
- ' DEPARTMENT ‘ :

¢
e

L L Dated: Peshawar the 22.01.2018 |
Notification; = = o S o,
. e N g i"f o .

BP0 N ’ ' ‘ .
The Competent Authority is pleased to authorized Mr. -

LA

No.SO(G)/LD/1-19/2014/PF:
{115 ,

Mustafa Kamal (BS-18) to continue working as District Attorney Tank in his own pay scale with

immediate effect till further order in puBIic interest. * . -

chfetary to Govt: of Khyber Pakhtunkhwa
Lz}w;:}l?al'liatllentary Affairs & Human Rights .
o Department

Ends; No, & Date Eyg. n:

Copy Forwarded to: y
: W4

1.. The District Attorney Tank;,
2. The District Accounts Officer, Tank.
3. The PS to Secretary Law Department.

/l/. Officer concerned.

5. Master file.
: )
ol £
D )ﬁ)-”// / 7‘:.-./',"
(Muhammad Yasin)
. Section Officer (General)

e 18/ 1P

".:70//3 .
-

i
'y 450
P I
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No — 02804/ A7 D1 E
(/y// C?—;7 (@@17/’/\/ :

To,

The Worthy Secretary, Law Parllamentary Affalrs & Human Rights Department
Khyber Pakhtunkhwa, Peshawar. :

Subject:

REVIEW PETITION AGAINST THE IMPOSITION OF PUNISHMENT OF THE KIND
“REDUCTION TO THE LOWER PAY SCALE FROM BS-19 TO BS-18” IMPOSED VIDE
NOTIFICATION NO. SO {G)/LD 1-19/2014/PF/2838-45 DATED: 22:01:2018,

RECEIVED VIDE DIARY NO. 09/12 PM DATED: 30/01/2018, BY THE COMPETENT
AUTHORITY, THE SECRETARY LAW, LAW DEPARTMENT, KPK.

Respected Sir, ‘ . : .

' Please enclosed find here with the subject captioned review petition of the
undersigned for onward submission to the competent authority and further necessary action
please.

. Y 2l MUSTAFA KAMA

Higayz/( Ullah Mehsood " (DISTRICT ATTORNEY TANK)
Advocate Hi%hli%‘:rt‘ : o |
District Bar,

o



. | /;/V/VEX((M—- H

0
The Appellate Authority, | U
The Worthy Chief Minister,
Khyber Pakhtunkhwa, Peshawar.

Through: Proper Channel.

Subject: REVIEW PETITION AGAINST THE IMPOSITION
OF PUNISHMENT OF THE KIND “REDUCTION TO
THE LOWER PAY SCALE FROM BS-19 TO BS-
18” IMPOSED VIDE NOTIFICATION NO.
SO(G)/LD/1-19/2014/PF/2838-45 DATED:
22:01:2018, RECEIVED VIDE DIARY NO. 09/12
PM DATED: 30/01/2018, BY THE COMPETENT
AUTHORITY, THE SECRETARY LAW, LAW
DEPARTMENT, KPK.

Memo of representation:
Respected Sir,

I, Mustafa Kamal District Attorney, Tank, (BS-19) has
been aggrieved beyond measure over award of punishment of
the kind Reduction to lower pay scale form BS-19 to BS-18
inflicted on me by the Secretary Law Department, without
observing due process of law and rules made thereunder.

FACTS AND ASSUMPTION OF THE CASE

Brief facts and’ assumption leading to my humble review
petition are as under:-

1. That the petitioner belongs to a respectable family and have a
dignified and integrated status among the family, society,
Bench, the Bar and colleagues.
2. That the petitioner joined Police Department as Prosecuting
Sub-Inspector on 22/04/1999 through Public Service
Commission and successfully completed all the courses and
passed all the exams with credit.
3. That the nomenclature of the petitioner’s post was changed
~ from Prosecuting Sub-Inspector to Assistant Public Prosecutor
on 18/02/2002 and thus served in the Prosecution Directorate
under Home and Tribal Affairs Department with no complaint
from any quarter.
4. That on 29/09/2005 the petitioner was again selected as
Additional Government Pleader, by qualifying the exam
%;ngnducted by the KP Public /Service Commission and was
Hidayar (G Me hsopgséed as Additional Government Pleader in Law Department,

dvocate High Comrtny.
Dim?fCtBar,gg«Cg‘g' Fhat based on his untiring services for the cause of

epartment the petitioner was promoted to the Post of
Government Pleader, BS-18 on 31/12/2010.

6. That on 09/08/2012 the post of the petitioner was upgraded
Jfrom BS-18 to BS-19 and the petitioner was posted as Senior
Government Pleader (BS-19) and currently the nomenclature of
the post sStands changed from that of Senior Government
Pleader to District Attorney. The petitioner is currently serving

¥
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’ ?)2.

in Law Department as District Attorney (BS-19) in District
Tank although presently in BS-18 consequent to the
implementation of the impugned order.

7. That the petitioner has served the Law Department as
District Attorney, in various districts of the province i.e. Dera
Ismail Khan, Lakki, Bannu and Tank with utter satisfaction of
the high ups and with no complaint whatsoever except the
present one although false, baseless and illegal and thus
maintained a decent and outstanding status among the
Government departments, Bench, Bar and colleagues.

8. That the conduct, loyalty to Government cause, competency
and courage exhibited by the petitioner remained above board
during the entire career. The petitioner was rewarded and
awarded numerous commendation certificates besides cash
awards too.

9. That the opinion rendered by the petitioner, which provided

Jor award of the impugned punishment, was purely in good faith
and up to the best of my capability in the best interest of
government. The previous Service record of the petitioner reflects
that during the entire career of 18 years of service there has been
no complaint of even a very meager nature against him and the
petitioner was awarded A-I PERs throughout entire career.
Hence, the sudden imposing of major penalty upon the petitioner
will amount to virtual death of honor and has caused
professional humiliation to the petitioner among the colleagues,
Bench, Bar and the department and extremely detrimental to the
future career of the petitioner.

10. That while serving in the above capacity the petitioner was
served with a charge sheet along with statement of allegations
containing some false and frivolous allegation which was replied
by the appellant with solid proof and denying all the allegations.
(copy of the charge sheet ,statement of allegation and the reply
are annexure A,B & C) The reply may kindly be considered an
integral part of the appeal.

11. That an inquiry committee was constituted whereby Mr
javid ANWAR (PCS BS 20) and Mr Shakeel asghar Deputy
solicitor (Bs 19) law department was nominated inquiry officer.
That the petitioner has objected the constitution of the inquiry
committee to the extent of Mr. ShakeelAsghar, ex-Deputy
Solicitor Law Department, being not legally competent, and
being interested officer (person) in the inquiry of the petitioner.
Therefore, the entire proceedings conducted by such biased
person has no legal footing and thus liable to be reviewed and
set aside.

12.  That a slipshod inquiry was conducted by the inquiry
committee without giving the opportunity of self-defense or
personal hearing to the petitioner and recommended the
petitioner for major penalty. However, the petitioner was never
provided the finding of the inquiry report.



I~
13.

5

That upon the conclusion of the inquiry the petitioner was

served with a show cause notice which was replied by the
petitioner and requested for personal hearing .(copy of the Final
show cause Notice and reply are D,E)

14.

That without providing opportunity of personal hearing by

the competent authority the petitioner was awarded punishment
of ‘Reduction to lower pay scale from Bs 19 to Bs 18 vide
impugn Notification No SO(G)/LD/1-9/2014/PF/2838-45 dated
22/01/2018 , which was communicated vide diary No 09/12
PM dated 30/01/2018 (copy of the impugn Notification is
annexed as F)

15.

That feeling aggrieved from the impugn Notification the

petitioner now filling the instant petition on the following
grounds.

1.

2.

GROUNDS FOR THE REVIEW PETITION

That the impugned order is against the law, rules and
Jfacts on the record.

That the Secretary Law has passed the impugned order
without proper perusal of the record and thus caused
virtually condemned the petitioner on misconceived
premises.

That the very -constitution of the inquiry committee
assigned to probe the matter was illegal and in violation
of the rule under which it was required to be constituted.
That the petitioner had timely objected the constitution of
the inquiry committee to the extent of Mr. Shakeel
Asghar, ex-Deputy Solicitor, Law Department, being
not legally competent, and being biased towards
petitioner. Therefore, the entire proceedings conducted by
a not very impartial committee has no legal footing and
thus liable to be reviewed and set aside.

That the biased attitude of the above named inquiry
officer is very much clear from the review petition
preferred by the then Secretary Law, Mr. Muhammad
Arifin, being the inquiry officer was assigned the task to
submit the review petition in the august Supreme Court of
Pakistan wherein material facts were concealed from the
august Supreme Court of Pakistan.

That the inquiry committee has admitted that the
petitioner has not caused any loss of a single penny to the
government exchequer on one hand while on the other
hand the said committee held that the allegations levelled
against the petitioner stood proved which stance does not
appeal to a prudent mind.

That while dealing with the case providing basis for
award of impugned punishment the petitioner had
rendered his opinion in the case in good faith and in the
best interest of the government and in consonance with
the judgments of the August Supreme Court of Pakistan,
titled as PLD 2013 SC 195 which would suffice to
support the opinion as rendered by the petitioner rather it
was bounden duty of the petitioner as per the above case
law.
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8. That the inquiry committee has also admitted the opinion
of the petitioner declaring that the mutations in question
were entered through a robakar and forged sale deed but
in spite of such crystal clear facts the petitioner was made
a scape goat without any fault whatsoever.

9. That the inquiry committee had also suggested a through

inquiry in the alleged mutations although various inquiries
had been conducted and responsibilities had already
been fixed against those who were involved but no action
whatsoever has been taken against them till date yet
instead, the petition was sacrificed for no wrong at all. On
this score too, the impugned order is liable to be set aside.

10. That it is pertinent to mention here that the questioned
mutations clearly reflect that these were entered on the
basis of Robakar in the year 2009 and not through court
decree. Therefore, the impugned order is nullity in the eye
of law yet the true facts have been buried and the land
grabbers were given an opportunity to get undue
advantage.

11. That neither the Scrutiny Committee nor the Revenue
Officers/ officials ever bothered to honour the verdicts of
the learned Civil Judge, learned Additional District Judge,
Honourable High Court and the August Supreme Court of
Pakistan who have given unanimous decisions on this
subject matter (property measuring 2441 Kanals
approximately) and thus falsely and illegally pretended to
have given effect to the ex-parte decree of the learned civil
Judge, in another case although the government was not
party to the said case and even no direction were issue to
Government for its execution. ,

12. That the opinion render was in shape of
request/information to review the order and the
department also took action by calling comments from the
concerned department in light of the review application.
Hence the petitioner has got no option except to wait for
further order when cognizance was taken. :

13. That the petitioner has been condemned unheard as no
opportunity of personal hearing has been provided by the
competent authority further the competent authority
cannot delegate power of personal hearing to any other
official.

14. That the petitioner has not been provided right of fair
trial as guaranteed by article 10-A of the Constitution of
Islamic Republic of Pakistan 1973.

15. That the petitioner has been made escape goat as the
real culprit has been set free without facing any
proceedings hence the petitioner has been subjected to
discrimination.

16. That the inquiry as well as other proceedings has not
been carried out as per E & D Rules 2011 hence the
impugn order is illegal

17. That the impugn order is against FR 29 as no specific
period has been provided in the impugn order and only on
this score too the impugn order is liable to be set-aside.



That the petitioners rely upon on the record already

18,
attached with the previous replies rendered in
consequence of departmental proceedings besides the '
grounds set up in this petition. '
PRAYER:- |

On acceptance of the instant Review Petition it is.
earnestly and very humbly requested of your good self to very
kindly set aside the impugned order/Notification- No.
SO(G)/LD/1-19/2014/PF/2838-45 dated: 22/01/2018
whereby major penalty of “Reduction to lower Pay Scale from
BS-19 to BS-18” has been imposed upon the petitioner and to
re-instate/ restore the petitioner to his original / former
‘position with all allowances and back benefits and to
exonerate the petitioner from the baseless, false, illegal and
Jrivolous allegations charged against the petitioner.

Dated: /R _; 04 /2018

(MUSTAFA KAMA

DISTRICT
ATTORNEY

DISTRICT TANK



)
T ek REMEREE - L
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GOVERNMENT OF KHYBER PAKHTUNKHWA
LAW, PARLIAMENTARY AFFAIRS AND HUMAN

RIGHTS DEPARTMENT
Dated Peshawar the 07.06.2018

NOTIFICATION

NO.SO(GYLD/1-192014/PF/ 2% 77~§G  WHEREAS Mr. Mustafa Kamal District Attorney BS-19
Tank was proceeded against under the Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline)

Rules, 2011 ;andI

2. WHEREAS, an inquiry committee was constituted wherein Mr. Javed Anwar, (PCS SG BS-
20), Secreta.y Public Service Commission Khyber Pakhtunkhwa and Mr. Shakeel Asghar, Deputy Solicitor

Law Departiment were appointed as enquiry officers to conduct inquiry against the accused officer; and

3. WHEREAS, the Inquiry committee after having examined the charges, evidence on record

and explanation of the accused officer submitted report; and

4. i WHEREAS, the competent authority accorded the opportunity of personal hearing to the

accused officer; and

5. WHEREAS, the Competent Authority, after having considered tlie charges, evidence on
record, the vxplanation of the accused officer and defense offered by the accused officer during personal
hearing and exercising his powers under Rule-14 of Khyber Pakhtunkhwa Government Servants (Efficiency &
Discipline) Rules, 2011 was pleased to impose penalty Of“Rf:duCtiOI; to lower scale (BS-18)” upon Mr. Mustafa
Kamal District Attorney Tank with immediate effect, which was notified vide notification of even number dated
22-01-2018; and ' , '
6. WHEREAS, Mr. Mustafa Kamal District Attorney (BS-18) Tank submitted review petition
under Rules 17 of Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules, 2011, e;nd

1. . THEREFORE, The Competent Authority after having considered the review petition of the
officer and exercising his power under Rule-17(2)(b) of Khyber Pakhtunkhwa Government Servants (Efficiency
& Discipline) Rules,2011, has been pleased to reduce penalty of “Reduction to the lower pay scale from BS-19

to BS18” in to withholding of two annual increments for twao years.

5 hsood ‘ Chief Secretary
didaya " % Khyber Pakhtunkhwa,
{Ad\?ocate pigh C(ouﬂ- !
pistrict B @ PSR ed to the: -
1- Principal Secretary to Chief Minister Khyber Pakhtunkiwa Peshawar.
' 2-  District Attorney Tank. '
/3- District Accounts Officer Tank.

4-  PS to Chief Secretary Khyber Pakhtunkhwa, Peshawar.
5- PS to Secretary Establishment Department Khyber Pakhtunkhwa.
6- PS to Secretary Law Department Khyber Pakhtunkhwa.

7-  Officer concerned, 2
8- ‘The Manager, Govt Printing Press, Peshawar. : i
9- Master file. KRSl S

: Lo
(Mohammad Yasin)
Section Officer (General}
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ble other wuit titled Muhpmumad pzi

NWEP was ingtituted on 2 Ta 9 « 1982,

1

their arai both & guitys we 1ot ed
T apptarance, both the suits were conso lid gt ed

vid @ o:r'r‘fqz- abeet Woo%0 in wnit Wo.%5

Tit led pofad o

Vergiy Govisof WWEP of 1986,

tachbs in brief of both the casse are ag £ollows.
. ! T

Aee ot

The plalntl.fr Baiadar etec agre eeekmg a

decglatory wit to t he eiiect that the sult land

aituated. at Moga Maad arg me aSuring 592,Kanale-, thke

detail of wh 1ic b hgs beer' ziven in the title

5y Lalnt vng mllatead Lo the vrod
plalnt, wez slloted io the predecsgeor inointereg

Dafedar ete vide RL_TT wo, 3%
Clauect 286 12.19T0.  The plsintifie claimed to be

owners and in poew seion of the suit

CLVIL Jupe 1L,
"'!\P-- .

irstituted on 25 5. 1982 while
Jan v/ Govt ot

The partieg made.

. The

of the
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- e
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e pg
land 4 wmun wayg aileaedly anct wned by thrx J.}'um:mlr

et 5

Rehabilit ati;on De part ment / ° tefend ant No'I‘a- '

t

It was alle;ziedr that the said auction was .

illegal,void amd inetfective ‘upon t he rlghts
of the Ilamtuia. The plaintifte requeated to =
cancel the gpid auctim:xd,-; ad defend ant No.8
batg "got no Goncern with the sui’t iarld throu&_ﬂa ;
t!-&é alleged ELAGLL lon, The plaintiffqg are

geeking 11”5,1“,(,& i alongwith pei-pe*tuél
injunctioh sgainst-the . defendanbe, in gltera ative

bhey ave- geeking poesesgion of the auit 1L and

til’(.{l-ﬂ ’.1.1 ti‘)*d t.lcf(‘}'ﬂd L\"

The Genwolidated auit mo.17/1 of 1982

In which the aumendsd pla Lnf" wad \«-&bm_ht.ed Ea

S on 22,2.1986. vide order sheet No.38 dated

J

22,24 1986 and the .plgintif fa Avlz Jan ete dre
q o ' seeking declaration to the efiect thal the L
erder pase®d by Hefendant Wo.2 bearing No.481/PB
d4%:5.8. 1982 vide which differentymitiations

PR

mentiordd in-the title of the eult vere recalled,

The plaintitfs alls ged that the eald letter
low 484/rn Ab:i3.8, 1982 waz forped, fictitisusg |
! . S Cand withont authority ‘i bhe (‘oncerned 0Lts s
and ligble Yo cancellation, fTre plaintfift é} .
._ _ NS
: also ehallenced the allotment of 592 Kanalse % |
’ ' 7/1 '
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lanﬂ to defendant No.11 to 13 end tle enguiry repc their

o

submitted by defendant Wo.5 in thisg regard, | The

X
‘ plaint iffs claimed thet they are the bonefide g

N

~ -purchaser through am 0P&H suoetion: and their rights

I

¥ !

* : [
|

have been gofe.gmarded under ssction 41 of the

Tfanai?er"oi’ Proper‘ty .Act. The revenue record

g

Chgllenged -by them are liabl to be corrected. The

plarint iffs are alec sseking perpetuql injunction

in their main e it, wallowing consolidated igsuesq
were framed in botl the Casged;.

PONSOLI DATE T L anvd s,

‘

1e Whathe v 4 ¢ have g canse ol action &
loaun g gt - A

2 wheth o the sult id compebant in ita present Lornw

3. whether the euit ie bed 6n account of wie-joinder

‘of neceggary parties gnd nwltiferiousnesyg of
catezg of action ?

4 Whetler the =it iz bed for non_joinder of
: . . mecegsary parties 7 . i L

5 : {het hex the sm,it is wit hin time ?

MR A VAL AR 1 IIAN . ) K s B : !-

blﬂl J“‘*L.L‘ Ji’fh‘ RIN dn-qbt&f&‘@. S . .W}.‘.Et}‘ie X 'i‘,hs:l pl&il’lt ifj:s am e@topp@ﬁi ‘to aue '
Deia wa sLan : ‘

[E]

Te. . WEtler this Coart hae got jurisdiction to try
- tlL pre gent anit? :

§
i
2
B
%

L - 8. ‘ Whether the eult is properly valueﬁ tor the ;
- purpoge ol Court fee 2 , .

v

T A

9. Whether tlre su:.t 1and was allot’ced to Munshl c'/o
‘Bahadar, the pred ecegsor.in-intersst of the i
plaintiffe, vide R.L.II. No.35 dated 284121970
and a8l such the plaintiffg are owners in possege. |
_ , . ~ion of the euit land and the defdndant s have got |
v L no con¢evn with ilhcand the anction of it in- L
favour of jhmad Jan defdt is illegal, vold and ]
inelfective agpinst the righte of the plaintii’fef?

AT Ay RE W i x|y

e

- 10. . Whethe » the . amended plaint of woheumad A"“l v Jan ;
etec, ig nolt in eccordance with the permlssion : o
aranted for tre purpose of amendment and hew ’
pointa have been introduced in the eeame, 1L <o,
ita gfiect 2 : S

AN\
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1de Whether the giit property was allotted to.Mohanmad Aé\j;z\é_‘ S

etc, on tune bagle. .ol “heir highest bid in open eabfilnw.

- ardl the. enbeequent caxellation of wit property Lru “I;thelr»
names and ite re_gllotment is wrong, illegal, .if w0, _(,_;Té‘
effect ? L ‘ : Rak D

12, -Wrether suit picperty stend already allotted and Mohsumad
Jah hee managed ite asction colluelvely by taking bemedit
of hig poet and also no payment wae made by Mohammad Azlg o
Jan etc, for the suitproperty under anction and the allot.
ment on the basie nt eeld mutation was rightly cancelled -
a8 a reeult of enguiry etc, if ep, itg effect »

13+ Whether enquiry conducted by Mohammed amin Xhattak A.C,
" was impartial, in asccoxdance with the rules keeping im
view the principlas of 2nguity amd justice,

4., whether no confirmation/allotment of any lend in {avour
of Munehi Cleimant could be ordered sfter 30.0.7 according
to gettlement swhems NWou.IX of 1976 and the documente ‘
reg; ¢lgim of Munghi recaived in Rehgb: 0ffice D.I.Khan
are not genuine, 1f gp, iteg evvect 2

5. wetler orders cf ti® defendante regicancellation of the i
mut ations, mentionsd in D.C.DIKhente letter No.481/PB dt: :
5. 8.82, pagesed by the defendsntes on the basis of enqiiry ¢
conducted by Mohammad psmin Khabttek 4.0, were:in accordance . o
with law, muiles and the procedvre provided for the purpoee : :
and were within their legal competancy for the parpose, T

© if neot, ite effect ? o : .

16e Whether theee cermcellglion oxdsrse of the mutdtion were aga-
C.ingt the lew, rulew end procedure provided for tre purpose
and weye beyond juriediction of the defdte: and are not
binding upon M. Aziz etc, if so, ite effect 7

17. TWhich of tre partice ig entitled to the dec:ee as prayed fow

18, Relief, ’

During the couree ol proceedinge the

DARIREITAW -

L cterate aiguet High Court cited Doth the caeés in the

, o ligt of target cases and diractibne vere made

o the Court Yo expenditiously dispose of the

;. -cases, hence mostly. day to day hearing was

o

conducted., The parties submitted evidence

. ~ in eupport o their respective centention and

after the cloge of evidence the argumentsg of |
both the conneal as wall as partiee heard. My B

iggues_wiee ITinding upon these igsnes 1y ag

nd er:
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- Iswme No.1, 9, & 11
e ol - These igguey are
- enve digngesd Joint Ly,

In the pivet . wult tltled Daf.adar Versayg

--. Gcix}.fc: oi MWFP the plaintiftlg némely pafedar, Muhamad

Yé,ee‘en or Shabir phmad did no*t appear in person. They

appeared through Hxis{aain Bakhsh the alleged attornewn
3

in RL..II_ CHse ¢ mqiai;é'liy' the plaintifte do not ap peax
and it ie the i.mpoi-’c ant point which cieates malaf ide
on the part of the plaintiffs. In thecconnected

ST 12(?) C¥C application the counsel for aziz Jen H
% . :

aubmitted death ce’rt ific ate of Ya.aaén (Plaint if? No.2

m tke present euit) and hie date of death wag : -{'_
24 11 1384 vide hig degbh oertlflcate EXs AW, 7/2 ( in

. o ' the 12(2) CPC gpplicetion). adcording to the
coungel for the plaintifdy plaintift Wo.q & 3 are

aliVé but tkey never appe gred inm the prea%amt-cage .
The abtorne: ¥ fox t‘uc plaint i{2 name ly Haeeain Bakhah
died du‘r‘mg "bh‘e course of proceeding but neithex
t he lig‘h‘ ol ”l. #nl heira of B dec:eaeed'_ K hanmad
Yagseen was _ﬂubmitted nor ahy othax; power pif attoi‘né!y

was subnmitted alter the degpth of Hugsain Bakhsh.

»/ . ) Phe zouneel foy the plaintiifs vemlarly appeared

with & perdon name ly Mubauzad Reamzsr 3/0. Haseals

™ 1\‘{‘ AR‘T b4 !L\N

Cins. Bakhsh whe never drew the abiention of tihe Cohurt

t.owfa,rm. the se majnr latuaas  aoy gubwit ted mny fragh

power Wi abttorney orethe liel of legal heirs of

/y \‘5 N
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ATTF SlEw

e

decengged

~directed the counsel fov the plaintiftae to proéiuc:e

of attorney.

aubmit ted on 1‘)3-”,'0(,0 in the

<6

5

Mo hemmad yaseen,

my predecesunr on 4,3, 2000 vide oprder sheet W0, 162

# plaintiff in pergon and on 27. 3. 2000 Hlagh

opportunity way given vide order 'éheet No.163 to

broduce the plaintifts glongwith original power

The plaintiffe aevoided <the mendgtory

direction of the Court and im order to divert t he

attention of the court an application for.making
Certaln persons ae necegusry party in the suit wps

Lizht ol teat r)ircfiex"

the caww wae fixed for the personsl appe arsnce of

°

plaintiffa/their legal heirs alongwith origingl

record including the pé'Wer 0! attormey, RL-II etc.

on 4.6‘2-(;(';..: whi le rejédting the —appl?j.catiyon for_

¢itting Abdul Kerim etc ae mecegsary party in the

. . : - '
column of defendants - another opportunity was aleo

given vide order sheet 170,206 4% :5.6.2003 %o -

produce the plaintif-fe/the'ir legal lléaire in pereon

ingpite of thal tke plaintiffs or t'h;ei'r legal heire
nor

Tower of. Attorne y./COpcerned RL_II produced vefore

the (orrs

C\/

aid thus the plgint ifte tmled to spwav

The record mveé—‘\:' -bhat- ;

M

appR g before the c.:‘m,ar‘c, neither the origingl

mmn e wm s

[T N
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power ol stlovnzy wag pob ‘produced before the “Couxt .

The record Lurther reveals that the stdbement

0of HWrgeain Bakheh recorded aw PW.4 on dif ferent

‘dates and he himss 1P admitted that the  eaid RL_TI

regarding 592 Kanale Shumara No. 35 was not conf irmed

by the concerned pveisban Commigeioner/Deputy
He y .
Settlement Commiesioner, The photocopy of RL_TT
LEx,PWe2/2 revealy that the propoeal wad made by the
concerned NUH  on 28.12.1970 and 01.07.1977 bat the
' '
dead Ex,PW.2/4 wee not conlizmed by the concerned

rsaistant Sel tlement Commigssioner. o thigrdaed

hae got no value in the eyes of lgw. iLikew'_iee t he

-Robkar ‘Ex.l’w.;2/1 does. not. mentioned the Shumara

~ ” .
- i .
i

No. or concerned RL.IT. MoTeover the | nam of Patwari

. ] % . = i ) - . ’ . . . . i . ‘
- Muhammed Remzan ie written ab the end|of cohcerned

T v

' ‘Rokar .end the signature was mede by Pomecther

perdon namely Ghalam sarmed and this document

iteelt ‘has lost it's value: in the eyes of law. So.

teriag vlaln No.8988 e concerned, 1415 unite alloted -

on this claim, pccording to ‘Ex.PW.2ﬁ)..49; 269 units

units were trapneterred in-Ma.hi_TM‘g,b sad pro per
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rata

Bahadar had po remaining unite in his o laim, @0

- Munehl or hie¢ legal heird never appearsd ot DIKhan

.'D&:ﬁadar Vv/S Gov*i:: of NWI*‘P the,plaintiif,fs ‘have

™5
0‘-"

allotment was made in Mahi_Tibbe . Thug b he :T"f'{\_
¢laim of Mtt;néhi‘regarding 1415 units wes salisf jed.

T

in Mango 'le,t.i: a8 well as Mahi-Tibba. Munshi S/0

g the proceeding of Their auil rgbher the |
alleged af torney deceased fuasain. B akhah. pursued N
his cgre with his ulteriorimotive g, 7Tk fee

Bé,héliya,’t- was algo not depoeited on the concerned

RL-IT: Lz,PW.Z‘/R During the course of his chief .
exgnination the attorney tmesain Bakhsh made an q
that | | |
offexr,/tie plaintiffe are ready to purchsee the ;
| - | |

PR o : ‘ . : paid -
suit lend’eb a price of four times bimger thgu that/.. |
by defeml art No.1 to the < stabe smeaning e vaby 2

. i

that the plaintiffe axe not sure about their ' o

elleged cwaer.ahip of the @it land.

In these circumstancesy in a1it tit led

a
H

got. no canse: of aptlon or - looua atandi. All the
1ssuee decided accordmgly.v : : |

sp for ae tke other eu:.t tu:-led Aziz Jan

V/9 Govt: of NWFP ig cong ernéd the diepo aal of !
the up.allotted evacuece lgid ig governed by ‘
Seheme _IT framed under the Evacuee property
and piepleced persons Law (Repeal) Act; “11975,.

Sb.para 1 of Pure-2 of Chapter.gT of the gaid
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P ke me ezpreasuw iayd down $het in the fivab place

anc:.un_ailo‘ntau Rural Bvacuee Aﬁ,rlbul'trual Land ehall

pe of fered to the lamdle an tenante who have been

in sctuedlily culiivating pos g6 gsion:thereol upto

the extent of eubelgbence o Wding. Th thilse cawe A

pleintil? g, the transferres sre not the eitting

tenent g gtalls Aduoi':ling tp- Section ¥ (ijfﬂ,)

of the aaid law the plaint iffe failed to d epo it

bHid morgy

Cthe 1/4th/as en earnd gt mone y in cgeh with the

pi Ll

concerned pseietanb Commiggioner. Wor Ti®

ﬁualnh.ﬂ’ fa pave deposglied 95 ¢ amounnt of tie

A mvg Wwith the copcerncd

anotign. doney within 3 day
‘pgglatant Comulesioner, 512 yemalolld 75 o, gmount

i‘wae not d&%pqei%ed within 15 days ad reqaired
oL ‘Chapter v];;t ol

.ipd er Paras 8, 9, 10, and 11 of

oot the plaintiffe were not .

1

cthe gcheme, T

Aziz Jen the e;géneral
i Attorney for th.e plamtiff was a steno/ityp&'et:
1 . i -
. ‘ L
f wrhh tha then Asslst a.nt Commisaioner BIEKh;gn: who
L

mig.used hig statue as & govis eervent.

. qu olif ied persone gball.

Under

gection 164 wesh Pakieten Lamd Revepue

npllsctor  has sol v agh - pevisional

ack 4867 Hie
powers and amll oz the recoxd ol any caue pending

" vetore or dispose of by aay gib.ordinagte Revenue

pofficer.

AN

Ay

Tn the present suit the un lewful orders
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Do L wWoil 2Lann

["lleaal and unlewiul end the plaint iffs 1&11‘*‘1 . L

e = & mnta

el K e S

~C1Qi

pageed by the thes peslebant Commlesy oner/Deputy

: . . . i o 1 @l o g Ak T Y o o
ptt lement Comniesioner were recglled aw gvideny irvow i x
‘ ) . ' o PRI 1 CWay ‘
tece of this orders, ((he bagle 8kS Tiof: wad | i

. t‘ "-,
b0 COmply /tne ﬁqﬂlr@meﬁwﬂ '!311913‘1011 therefore, A Sy
‘ I DR
‘ ) i 1 .
issue“a";:'a decided . Ewamqt the plaint if 8. I
Tsgue No.2

Both the enite of the plaintiife ave nol SR
competant in  its precent shepe as tre firet el o
pafedar V/8 Coviod NUFY fg baoed tpon Fales, |
fictitious snd bosas RL.TY, Weither the plalntilid .
’ . PO P R :
appeared in pérspl nor produded priginal recexd
_ : s e o e e . Ty
vefore the Court, Luupibe of tie clegr diveviions
of the Court nor Munshi the basic owner/c laimant o

of ’ﬁhe; anit land waa: 1awi_u1 0N ey /alletted, his » ' _ |;
. Glalm isg baaed on fﬂbrlc ation. Tlﬁ senled ]atl:er i
I j\'
] No,DIDR 202 dt:3.1.2003 received from ’che Dcputy L " 5;:

Distrlct o:ﬁf.icer, TEhGll Ahmad Poor Rast in icae.e o o
E tit led Abdul Kar:_m V/s Huseam Bak.hsh iai ge If
* gpe eking., The un:d:e to the cla:.mant name 15:; Manshi

j‘ - L. i

/o Bahadar heve teen satisfied in Moza MSﬂgl"ti

ahd flehi Tibbs and the @aid yunshi had no remaln

[lﬂitlag Lhe refore, his olalm b Dlnen i itaes I
. 3 o . oy for pg the e e dn bhe coney/ 1Tl |
foreed one. S for as the lgnotdign VB J w) % |
. t: had & L the ]

dgted case is concerned the Govi: nad mo¥ BH

powera to recall any unlawiul aad eny 1Llle za
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auc.t ién.. order and when growg ir: 'egularlty Gommi‘tw:d"'
by the ‘conc&rne;'d officer gad two.enquiries were

Gonducted againel those orders and in both enquiries

it wa® recommended that anctiosn. im favour of

plaa.nt 1ffg were illeggl and uﬂlawful 'hlaereioré, '

L
in the lighkt of Lhw«e enguiry reports a9 well au

the enfiire avidance produced Lefore the Courd,both

i

theA auits are incompetagnt in their present form. E
' O . [

i

|

i

|

Tegue No.3 & 4 :
Todue Ho. 3 & 4 are distugeed jointly. In
The enit Litled paladay v/8 dovlb: of NWPP the
plaintilfs Lailled 4o oite puliamad hziz Jan, .
. ooy
Mubianmed Saged Jan, Met:Malook vadi, Jan Mubaralk
‘ @wltan , Hajl Ghulagn. gasim (decegeed) the plaintiffs :
: 4 ! . » :
¢ Lo " S in th e : .
v i Noetl %o & in the cawe of Muhemmad pziz|Jen v/s 4
I' A - . P :
I ) it
: ) [

. Govt: cof WWPP, while 1n the connected é ase .. ‘

IR | Muhannad : .
: i detend antNo 5/ ‘amin Khat ek was only an enquir

R :};i. P j"\efiicer havmg ino conc ern with the grah cof -
S Y | S A ao N

A t e pdT s C
f _T."'E S S E 1vauc at:.on but he ‘Wad c:.ted 'ae d‘etemd?ém'mo;.s.

The enquiried Bx.PW,2/:3 and Ex.PW’.QF/Bfwere
sondacted By M hemead Amin Rhatak the 1 len gty .

bommiasioney Wank o uhile anotler enguiry repout

. i Y . - . :‘ 1

MOTAMMAD ARITXHAN ~ WhiGh is Ex.PW.2/D-65 conducted by Ms.:Khalida A

Clvxl 'u’ et fagisterate . . |
)

=erh deBint £oan ‘ Yousat tie then peputy scrveliary.I. The tirgt

enguiry 0fficer was cited ae nececsary party by j
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“Tasue NO.6

03 X,
r)ldml,ui Aziy Jen in hls Casetbut the qe cond
enquiry oi’f:iqer was not cited gag necegeary party
b¥: the eaid ;plain’cifﬁf-in hig pleaint. Hence

both the sulta are bad on account of mls.,doz.ndur
. } .

of necessary part 1es and non..gomdf-"r of_ necessary .

parties, "'he pLamulfi AALA Jau not only Challeni’ :d

tkﬁ c:ancellahlon oi auGtion - . thron gh letter No.481/Pp

dt:5,8. 1982 But in opme gndthe gingle suit he ig

| | |

sge king re.lieéf agailngt Munshi g/e Bahadar defe ndgnt E
| A - |
No.11 %o 13 regaerding ‘Shumara No. 35 RL_TT of . :
Mo za Mahdra. A tke gam time he/eseking gecurity :

ander Seshing 4% nf bhe Trangber of Property pct

adongvitlh pEepecnal injunetioy ete in hig pLlednt

.

which is in real ene the moltif ariocushe sg ol

.

Gane2d ol aclion, Doth the igwies are decided

againgt the pleintifg, ; : .:.;1

s

Legue Jo.5

This issue wae not preswed at the bar

hence decided in fabour of plaintif £,

The plaintiffs in both th euite did

[
i

0

nbt ceme. fo the Court with clegn hande, .The

‘malafide of pafader hag beep discue_s_ed in detail

in the above igaea, hig ortgmal RL.IT was forged,

;twtlt wua, having no force in the eyed of

The plaint iffe themee lveg did»not apbe




01’30‘

c;c;»nnec:"tad_‘d age the malaf ide of ARiz Jan cau
not be igmor:ed from the fact '%hat he was
‘x:wi:‘a wongt 1de pidcer in the 5ic1ding proceeding.
He failed to depoett depoelb the éga;‘nesiz A
money a% well as 25 % of tke ‘remgining amount . :

vell within tim, The guation. was conducted

on 13.8.1977 and phmad Jan depogited tie entire

| amou nt on e '3.' 1973 through Challan 0 Ko i’W. 2/
Gm Gleeg violation of bidd pro ceedings. Ll kewl o8 1 f
ur 05,12, 1976 the plaintitfe purchesed the
auit land :at; Mo ga Hapdawp aud d §pc) <l lt ed on Ly
Ré. 570/ - on Aeted ‘377. M‘orﬁox}er. the remalning

amount Awaéi,a'lao depoeited in clear violation ;

[V VR N ——

_of the bid proceeding “having co_m';}levte malafide |
o S . on.the part of the plgintiffse., In tle se ‘circum.

_gtances both the plaint itte are ‘?etoppe‘a o

1
[N

i* °  eze by-their own conduct end maléfide.
. ) : A "

S ‘ S  Tosue No.7 & 8

' Both tlese iswies are not reswed at
1 the bar ence decidsd in favour of the plaintifie.
: Tsae No.10.
: .
Tn the cagse titled pglz Jan v/S !
govt: of HWEP prdsr.sheet o.M dt:16.1.1986 |
s reveale that the plaintift wes admitted %o
. %
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MOMAMLEAD ARTF KHAN

Civil Ju

fan TETLEOR, Dagisterate o
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| | | N

perty in the column o defendente, The plaintitie .
Aziz Jan stc were bound to wrewtrict their amended
plaint only %o the contents of the v gald appliceation.
m . St AP N T 4 ;

The plaintiffg '.L”n vio lat lon of the Conrt order

dt: 16 1. 1981 “ubiﬂltbé\ the smended plaint on

i , of
DS 0 . ofa ey Yz b ad i , » . .
2.2.1986 viae Lervi sheat Moo 138 in clegr violation/

the peralsgion wovart edudBUE to them by the Court.

M - Y b T o o N e . .
T f.le plaintifs o ary ated nsw facts in-his amend eq

N iaint A T T TP S R SR
- D laint a1d thoa o e gy Ly winmlgtdea g be ordarg of

~ by Ay ] T ryeal boer ol e [ 5 ) Y . .
Hre Cour t Ledally bie plaintiy f § wmere houad bo
Wk i

£ b L c Narohe sy 9 Poeows YA et . 4 - .
13 DI 1,?‘ [SEML Qrﬁt:Fﬁ g it § Lr A,"- & ad h ang ave ry fac 4

but tey re lied L{pqn:the Gil‘li‘;l‘é anended plgint Vl:‘biCh

&
-

‘is aggainet the law. Tesue i¢ decided. mmaihet the

i .-
s ) s i . 2%
pPlaintiff s,
Iafeue No.12 P - . S AR

wbove., Baﬂcally sziz Jen was'not quali:tied ior

a’
the 81.101;101"' pweeeding, e wa® not/lsndlesg

tenant. His Lasic gualificabion wes wpsingt 4 he

v 0) law , Soheme .17 {ramed undar the wvatuee pro pert y

and. pisplaced persons Law (Repeal) pck, 1975, b

Para- 1 of Para-2 ol Chapter.T7 of the seid gaheme

Basic all,y Murl hl $/o Bahadar waa the allzged allottee
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that time and the pre perty was already allbly

Do
Yo Bim though his gllotmemt wie latoer on found

il]ﬂgal, but al that time when the. mctwn wgg mddp

the au:.t J.and was not les:ally availsble for auctwn

ad pziz Jgen mdla'f'lcﬁ‘%ﬁ managed his anction colludively

by teking benetits i.of‘ hig pc*e‘t 9. Two enquirdes wa re

thig. , - R
conducted in'/régard, Both the €1gu Lried were. ‘decid ed

~

az?alnet Lie plair Glf.'f\i end it wae found that the

entire auction proc edlng was ;hagedd on frand

an'd’ collusion. Azl Jaﬂ (plaintiiﬁf) Iail.ed to

pay the e arnpegt mok“t‘-j and i%eiremaining instalment.

-4

we ll within time: ng per the ounditlons of 4w g tle ped

Nood has wight ly capse Lled
the griobion in tie i ghi of Jettar yo. 481/F3 dated

5 8.1982, asrwe ll ag in the light of two enquiries
| . . . : !
Lo : , -
Conducted by two regpongible pfficers, Isteue is-

’

deciid ed againet the p laintiffa, :'

t
t

Issie No. 13 - i
=1 |

The en qd:‘_.ry conducted by defend ant' NO.5
©. - iepd ‘ o o
wae impertial/in accordance with the rulea,

K.e;'epi“nﬁ
im view the princidle ot Cquity ead justicé the
wo rthy engu iry ofVice r summengg ‘altthe concerned
persona 1:0 appem’ before Him, :. YfoffXXXXLKXKX The
summong ise:;ae-d o Y& plaint ife Koo 3 Ahmad Jan

AEx.PW 2/D- 1@ was dul.y 9l gned by % he enqou oifl

The report rece ived 08 the. baek of t e sane ig

'0
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Pypiat of the- ‘rhen pssmgtant Commisalomt.r DIKhan

and ahmad Jan wag hie brothex, The xepo rt of

Lumberdm n.a.nely Khnda-3 ahhsh of Mohella Nizan
1{, hap is eye op’avnerc a8 per the arpumente of
the 12 arned opposit’ counceliThia Khude-Bakhsh

was a pebiticn writer and his tghle was sdjacent

.

\

- %0 the Court of the thehrjusiotant Commissiomer
where he ueged to writé deedg of the Litiganta.
Tt ig nabtural Lhabt azise Jeu dx‘a shmad Jan
were known to kim, as he wae neighbour of Azle.Jen poo
‘ : P
and  phusad Jan in Hohediab Wiean whan, the gaid
Tamberd oy ceve his report dbi2.12.1973 thed j
: , ix hig _
tlheye wae no phmad Jano /e . Mohallai e malgfide ._
: , of the plaintiffs namely apziz Jan andehm.ad Jan
i 7 can not be ignored during the course of procgeding-
: R i . of énquiry they were reluctant to face the
PR B S . ' |
: TR PR . _
Lo | :e‘nqi.iirl:y which wad under'procese agaiinst them,
SR A o : o ;
S N ,_They lnten‘clonaly avolded to appear, *3}9101‘9 the
AR A F R A

'enquii'ry foiae‘vp, and primefacie. the're was nothing
/ } } R :

- . YT 1 i A U 25 T 1 B S ,.’..,. Ml W o B P 4 A':
* in defspos.wl $hothén dol gafeldoprd - theneedve g agalngt

4 = -4 o ; v y"‘

araingt ihen.

\’\/

f> Thae enguiry ouwcv' 1ed to proceed with the enguiry

MOMAMMAD ARTF RETAN 4 ,
Civii Juage Hadn pluglalerawe him, which were du .Lb’ ¢ro ge_eXemined and ‘all the
1/&1 R Ju-,.._ i 1‘ uﬂ.l)

re venu e 1‘*@»0111 peruaed b} the enqulry offlc.or.
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The plaint itf ammed Jan etc cea nob de:tend themee x_vé'v"r {

. on the mexre pretaxt that they were not giveén.any

opportunity for wppse ’/ ‘:-ﬂ.s_a.io @ the enguivy ¢officer, ps

their maletide intendt ion wae involved and they intentiodaly

avoided their a.ppéau'&ma be J‘o veé the enquiry oiticer,

The lague lg decided. pralnet mut phmad Lae. etc and in

favour of defend ants ’dafehdg,rﬁ. mo,), : ;
: . !

Tesue No. 14 o ' ;

3
—
i
’-J
(]
fix
Fés]
]
o
31}
,_,‘..

@y been divcngoeed above in detall L
Baej'.c ally the clain of Munshi was formed, fictitious and

based on draiduiant adgertim.the allotment of Munehi

wall alreasdy mad e Lo btwe difzerent Wezss nasely Mengolabi

and i ahl..‘]‘is e Lu Dllu.fu»; ,&rm,ud My nest. Thers wasm
- I "

ne remammg, claim of Munshi at all. S0 far as the

1
. . |

ST :"'- : allbtmnt of any land in favour of Munahi‘ié éonc-erned

- i : . o o

’c iig’ evider;t from 'I:'he evacuee Prepe‘r.ty and -]jisplgced

E

—r av——

Peraons Law (Repeal) Aet, 1.975, 4 het gl_lotnénte, o'ffevacliee

«

i ‘
'
|

AN

.lande stood ben ﬂwce 1976, The igsue iw dlecided; againgt

i i .
b e M e e o 1 2 e

)
'5
1
-
B
A
.
H
y
H

the' plainti££a~nafadar etc.

Tague Jo.15
T o

\/Y o far ay this lvsue ig concerned, basically
the srder of defendsnbé regamyding cancellstion of the

MO A AT ARTE THAN mutablon of Ayiz Jax, phmad Jan etc are concerned, vide
Civil ‘o

iyierate : . . . L

letrer Ioﬂiw/u* At :5.8. 1982 pasaed by the then Deputy
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AR_!? EHAN

Ti1iud!, Riagisterate
irere Lemail Khan
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‘ E T he gplalnt iff phmad Jan etc cen not defend .fbhEM‘GQfJ;?m “4

DpPDr'bunlty for L_.ppaa;r/ belore the enqu:.ry officer, A8

4,y

'
1 . e
. =1

on t'lfe mere pmfax’c ft hat they‘mﬁre not given'any

[ gnoe

AT

the ir malpi 1de inten 2. ion wee involved and they intentionily [":;3'1:3
aveided their asppearamce belore the enquiry officer, o
P

. . . ) 5-.; .‘!

Tre igsue is decidsd, pgainet p e phmgd Gram. etc and in Sk
: . © ! T

X F !
favour of dafendante/delendant. Wo.%. P
Tazue MNo. 14 ; : co
: ’ LB

o

‘Phis fews haw been diucnssed above in debail

Baa:.c ally hr"—' claim pf Munghi wag forzed, fictitiousd ahd

" 4

based opn #raidulent Adeertin.The allotment of Munghi

wad alregdy made in twe d ifferent Mezas nanely Mangolati

-

and Mahi.Tibba in plgbrict ghmad Par past. Dhere was

H

no remaining claim of Munehi st_sll., < fsr as the
R 1 f

%

allotment of any lend in favour of NMunehi is;.:l concernad
it iis evident from tie evacuee Property andj Displaced
o ‘ _

l

?er,a'ons-Law {Repeal) act, 1975 thet allotmente of evacuee

Iénfdb stood ban since 1976, The igewve is d:ec ided againgt
the plaintiffa patedar etc,

iéeue NOo. 15

s lar as this igeue ie concerned, bawically

A B
' B
t he ord er of de*‘em. aite regayrding cancellation ef the dh,

- e e

mutation of Azlz Jan, Ahmad Jan etec are concerned, vige

letter NoAB1/PE db:5.8.1982 passed by the then Deputy
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Commi’sgioner,‘ Hi¥han to conduct enquiry inthe
trhe enqu iry oflicer wae absolutely a competant = . '
‘ persen ond ke Lfnpartlaly oonducted the enquiry

 pre enquiry reports Hx.PW.1/30 and EJ:.I’-W.1/31 are

1

1

abgolutely according %0 the lew and thelconcérned rules

end the proceduxs provided for the purpoes. The

'.’Laeue is decided ag caingt phmad Jan etc.

I.ésue o« 16

The canee Llation oxlers ol bl . mut ations

ware neither goaeingt tle law, valeg oy the procedure

1‘1'1"(; vided foy iihe vurpose, Thege ordeves weie

B &

iull,y ander the ju.;r iodict ion and pagsed by the
Lawfull guthority. Tle enguiry was conducted in

Can - impart ial'mennjer,’even,a prudent men may sdmit
3 - t IR | T

t’fhei contents of e;;ciuiry'as: a'_q,rract"'iox_j t he. 'rea'so,p

e <t B ety e

Perdong Law (Repeal), sct_.1975. tih. Almed Jan ete

Were .not 'quali,t_ ying for the bid. The cheme was

abso lutely .ixjﬁbfm weed for those agricult u,'rl'istlg‘.

v

who were in posceselon of the evatuee lamd ard

without any owner.ship of any"agricuiture land, _ . -

Moxebvér) Aziz Jant etc further violated the rulee :

i "TED'”~ prescr bcd for bidding. A9 the e calld auction

wad_med e on . 12.9. 1977, 4 ziz Jan etc neither

’{‘\%\’\ - I

biio ] bhet as gex fhe evecuee P—#o-ﬁvartj'xfﬁ*ﬁ?&mﬁplwed Hap e




depoeited the eainest money nor the 259 amount presc < <,
. . .. ' . P;, ", . :
' A p

as sgoond condition, #ven the sam of Rg.A,000/- was

deposited on 1.3.1978 sfter a period ol 5 mont hy and

- when
18 days. ‘.E_ha.t tpp /aotlue g ieouad by the Do on 29,12.1979,

[N

It fe interesting to note that the land me asu_x{inz; 3136

Kaﬂ&ls 06 mal‘las ak Moza Mandars wag auotn,q..ed 1n A, g

th

g ——— = =

: oii Rs.%,ooo/- meaning thereby /Amz Jen et obtamcd { he
land at RS per Kanal and ihie e le ;’round ig 5
eatticient to get.aside i he nlleged auction granted ;
to pziz Jem eta, It 18 an eye opener that the defendantf ,,aamfg
) ' ' B
: . I i ’ . ‘E'
namely aziz Jan ebtc how migunged hie gbtatue rag a 1 Ly
. ) Ly . 5
wovtiServant. The euld tard remalned /ihe Pogeteslon ! g
' : |
of the delendants sivve 4977 end They ave culilveting i
tie enticre lond wimos 10T e 4 witlion of "pnpgeea

‘Z;fy .biﬁ.“.‘\é d "f’«‘f’ (]ff,h.t} J\'m J&t". Qt(: f

have Leen @ Fentd

o ope enaiiredabout the produte pi these huge lands

-,'tha’c in w‘n.ieh. capacity 4uiz Jan elc cu ltivating the
- lg algo a

L%

‘ 18}4@‘ for ’smn oWk purpoex/oi,l"efl't Momover,

— --.-’m —
ct,
[l

cett lag principle of law tnab no :Lllmzm act’ cam

¢

U be reg,ﬁlarized on tle baeis of 'me'fm-’f’:te"chdi'féﬁalit ieg, The

Q‘L\t‘l’)aucﬁlon was 11: self illegal, How Can ’she COLLI‘:'I;:;_C'aE‘

-declare it to be legal on tne mere ground of

technicelit s, The lssue ig decided pgail

aziz Jan defeniabugwtts :
e v
19sne Hol.l¥ . '
. The plaint iffe in both The @ it g .
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taileq Y0 prove treiy Gontent inng ba yond ke . ahidows o |
doulbt hkence none of the plaintif fo -ig entitleq to g 3

i dec 28 ae prayed Lcr

it

Re list,

Lae :’ld“lt‘f Y8 ¥ailed to prove their contentiong a

¢ beyond: the ohpdow of doubt, olear ma laf e exi gt ¢ ) i
79. o _ on the part of the plaintiffe which ig- dlgcugeed {p it
bqv B detail in ths ghowe Leuea hence both the auite are P

. ’ , ‘ o }
a _ o diemiseed with cogt, Pile be congiazned to Retord Room ,

alter ite completion,
, _ | ARRDURG &l
L, - DRk g
I Dt T _ (e B pfima g 580 i hany,
1y Ju ﬂe-iil,
‘)”"1 lﬂzlkaJ 1 }\l’]{m
%, ’ !
s s ; . Certif icate, |
. o i ‘ “ | | i
i — { | . :
o - i Certified Tllht thig Ju»..ement Gonsigts
. - of (O bage ¢ Hach page ha? been veadover, corraected,
o : o . -

' - ' igned by m* where gver recremlry
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IN THE COURT OF INAMULLAIH KHAN
ADDL.: DIST!RICT JUDGE-VIL, D.1, KHAN

RCA31/XIII of 2009/2003

Muhammad Aziz Jan etc Versus Govt. of NWT P eLc ) e
(A pvellm:ts) (Respondents)
Date of institution........................ 02.09.2003./
. ' : Y
I
: _ \ L "?5
RCA 32/X111 of 2009/2003 : o ‘ { N
Abdul Karim etc - Versus Govt NWI Petc -
(Appellants) - : b (Respondents)
-Date of institution................ ’ ...,..15 09. 2003
. s o o
I i
Date of dec131or1 of both appea] ..... e 25.11.2009 :
P i
| | | |
IUDGMENT. |
1
1. Through the -instant single consohdated }udgment I

intend to dispose of two appeals, RCA No. 31/7009 titled
Muhammad Aziz jan Vs Govt, NWEP etc and RCA No.32, titled

Abdul Kareem Vs Govt. of NWEP etc, as both the appeals have arisen

out of a single consolidated [ judgment ‘of learned C1v11 Judged- HI

dated 09 06. 7003 now impugned before this Court. n

! !
Brief facts of the cases are as under.’ ‘

; e
o
! (51
\ 2

2 Initially :Suit No. 544/1 was institute!d by Dafadar
and Muhammad Yasin sons of Munshi and Shabbn Ahmad son
of Kamedan on 25. OD 1982. They have’ soughi~ decl‘alaﬂon to the
effect that the suit land measuring 592 kanal mtuated at Moza. o
Mandhra the proper description and detail of Wthh have been

mentloned in the plaint, was allotted to the predecessor in

mterest of the plaintiffs, vide RL-II No.35 dated 28 12.1970. The

plamtlffs claimed to be legal owner in possessmn ,of the suit land,




Department to one Ahmad f]a;n s/ o Faizullahj Khan herein
respondent No.8. The plamuffs were aggneved by the said
auction which, according to them, was illegal, V01d and SO

ineffective upon the rights- of defendants The plamuff seeks

22

cancellation of the sa1d aucﬂon W1th the plea that the defendant/”_

i |

No.8 has got no concerned Whatsoever with the sult land thro gh h""

the alleged auction. The plaintiffs have also sought perpetual

injunction along with declaratmn and in alternatlve, they sou h\{\\

possession of the suit land agamst defendants. '

3. - Suit No. 50/ 1 of 1982, was instituted by Muhammad
Aziz Jan and six others against Govt. of NWEFP etc and Dafadar
and Yasin sons of Munshi etc. The plaintiffs in ‘this suit have
sought declaration to the effect that the order bearmg No.481/BP,
dated = 05.08.1982, passed by defendant 1\[10 4,  Deputy

Commissioner and Addl: Settlement and - [rehablhtatlonb

commissioner DIKhan, vide Wthh dltfelent mutatlons, the detail
of which are mentioned in the’ plamt were recalled/ cancelled is
illegal, factitious, without authonty and liable to cancellation.
They have also challenged the allotment of the suit property to
Munshi, the predecessor in interest of Dafadar etc. (defendants 11
to 13); they have also challenged the inquiry 1eport submltted by
defendant No.5 in thlb regard. The plaintiffs clanlned that they
were the bona fide. purchasers of the suit land jthrough open

auction and hence their rights are protected under section 41 of

| .
‘the Transfer of Property Act. They have sought the/correctness of
, .the'R‘evenue‘ Record. The pIaiﬁﬁjffs ﬂave -also sought p‘erfpétual

m]uncuon along W1t11 uudara‘uon agamet the defendahts. '

:4. - Both the suits were consolidated and 01der of-

consohdaﬂon in both the suits were made on (9. 01 1988, by the
learned Trial Court, and as suit No. 544/1 was mstltuted earlier
and so proceedings were conducted in that suit,

No.50/1 was connected/consolidated Wlth it.

=

vy




w e ' S The learned Clvﬂ Judge- [I1/ Trial Court flamed the
o Iollowmg consolidated issues. o ' o
ISSUES.
1 Whether the plaintiffs have a cause of ac‘aon and log
'_~. “'
standi? ) 2)
| 2
2. Whether the suit is competent in its present form?iz_
0
3. Whether the suit is bad on account of misjoindef” 7ef\\ |
necessary parties and multlferlousness of causes of S
, i }
actlon? ; N N il
| o ' ;i'.-'l?..if;; T o
R SRR ) Whether the suit is bad for non-]omder of necessary i
‘ S pa 3
. . ) v , ! i o o ':‘
_. | par’aes? ; 5
35 oE _ L ! I
i 5. Whether the suit is within time? : o
g l n - 6. Whether the plaintiffs are estopped to sue?
. -
-’g . 7. Whether this Court has got jurisdiction to try the
A \i "‘= 3
,_/{D # - present suit? .
» (!
t
8. Whether the suit is properly valued for the purpose of
Court fee? R
i i .
9. Whether the suit land was allotted to! Munshi s/o
Bahadar, the predecessor-in-interest of the plaintiffs, A

vide R.L.IT No.35, dated 28.12.1970 andl as such the

E
plaintiffs are owners in possession of the | lsult land and

the defend"mts have got no concern W1th it and ‘the

auction of it in favour of Ahmad Ian defendant is 111egal

void and meffectwe against the rights of the plaintiffs?

10. Whether the amended plamt of Mohammad Aziz, ]an

etc, is not in accordance with the pemussmn granted for




i4 ' 3%

the purpose of amendment fand new points have been

;
i
l

introduced in the sam_e, if so, its effect? ! b

11.  Whether the suit proper’cy was allotted to Muhammad
Aziz Jan etc, on the ba51s of their hlghest bid in open e

“auction and the subsequent cancellation of suit property‘*v’

12.

Muhaminad ]an has manaoed its auction! cohuswely by

taking benefit of hlsl, post and also no !paym_ent was
made by Muhanﬁnad%Aziz Jan etc, for the suit property
under auction and the allotment on the basis of said
mutatlon was nghtlytcancelled as a result of enquiry |
etc,lfso 1ts effect? ’ ' f [
: ]

13.  Whether énqqiry conducted by Muhéim.rﬁad Amin

Khattak A.C, was impartial, in _accordeimce with "the
e rules keeping in vie;\iv the principles of equity and

0 N ' justice? -
4.‘-§;

14, Whether no conflrmatlon/ allotment of any 1and in
favour of Munsh1 Cla1mant could be 101de1ed after
30. 06.1974, accordmg to settlement Schem'e No.II of 1976

and the documents regarding claim of Munsh1 received

P A | .

in Rehab: Office DIKhan are not genuine, if so, its
. | |

| ' _ ' !

15, Whether orders of the defendants reg: c?'ancellation of

effect?

the Mutations, mentloned n D.C DIKhan s letter
No.481 /PB dated 05 08.1982, passed by the defendants
on the basis of enquiry conducted by Muhammad Amin

Khattak AC, were in accordance with Ia;w, rules and the

s | reisine 7,
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procedule: provided for 'the purpose and were within

/ T | their Iegal ,competenc,y forithe purpose if not, its effect? Ry
P o - | G ! ; Cq .
' 16.  Whether these cancellatiozi fordez‘:s of the;mutation were

; i i ) H

~against thé law, rules and procedure provided for the

o : : purpose and were beyond jurisdiction oflthe defendants SHA 1

and are not binding upon M. Aziz etc, if so, its effect7 .

17, Which of the parties is entitled to the decree as 127

for?
18.  Relief. S - | ‘
4 i b '
6. Both the parties were directed to submit the list of -
| |
~ oo _wrmesses and prodwice ev1dence and consequen’dy both the |
,f{ . partles ploduced their ev1dences in support of thelr respective |

> claims. The learned Trial court heard the arguments of learned

counsel for the parties and chsmlssed both the suits, vide

impugned consolidated judgment and decree dated 09.06.2003.

j 7. Feeling aggrieved with the above mennoncd

judgment, both the paltles have preferred their separite appeals, a
‘mentioned in Para No.1.

' l
8 " Theard the arguments of the learned dounsel f&r the

par‘aes and scrut;mz;ed the recordfwfch thelr valuable assistance. ;‘
f : o '

9. During the pendency of dppeals, Mul 1anﬁha<?i Aziz

]an etc submitted an apphcatlon through the1r counseli,fMan.k

Muhammad Bashir, challenging the authority of learned cpunsel
for the Govt. as well as the learned counsel forlflegal heirs of
Hussain Bakhsh. Alongwith the arguments on 1’i1ain appeals,
arguments of both sides ‘were also heard on this Misc:
Apphcatmn, which was submitted on 30, 09.2009. Before going to

d1spose of the mam appeals, I intend to chspose of the insfant -

MlSC Apphcat1on in the proceedmg Paras.




. : - . A :
10. The objection on ‘the Wakalatnama cf the leaned

counsel for Govt. ‘defendants is: that the Department of
Rehabilitation was abolished in 1975; hence the agpp_'earance of

» . ' . 1 ) -
counsel on their behalf is without auth'ority The contention does

‘ not seem correct, as w1th the abohshment of a department the

l

-Govt is not abohshed and . hﬁgatlons on: be]half of any .

depaltment of ‘the provmc1al Govt. is regulatedi by the 1aw§

department and 1aw department' has “duly 1ssued the

)

appointment order of Mr. Sajid Nawaz, Advocate, to- defend‘the
Govt. Moreover, the Rehabilita_tion Authority has been given in
the penal of respondents by theiappellant/ petitioner themselves,
and hence in my humble view ‘this contention is without force.
The next contention raised in, the instant Misc: Appiication is that
the learned counsel for the legal heirs of Hussain B‘akhshlcan‘ not
argue the case as they are not parties to the appeal and with the
death of original petson, nam:ely, Munshi as well as of the

original attorney Hussain Bakhsh, the legal heirs of Hussain

Bakhsh have no concerned whatsoever with the foroperty. This

objection is to be discussed in the main appeal. ;
11. As far as the main a’ppeal.s are concerm!ed T heard the

learned counsel for all the parties and obser'ved that the
1

following.points need datermination. i

a) Whether Munshi ( now dead) had. becomef legal owner of
the suit property on the basis of alleged allotment, vide R.L-1],
No.35, dated 28712.1970 and hence the appellénés of appeal No.
32 of 2009/2003, namely Abdul Karim eic are r;lightly claiming
the suit property through the said Muﬁshi, ae he was their

'predecessor in interest?
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