e 05032019 | Clerk to counsel for the appellant present Mian Am.r Qadlr
Q‘ Dlé.trlct Attorney alongwith Mr. Obald Ur Rehman, ADO for.
. Arespondents present. Clerk to counsel for the appellant seeks

adjournment on the ground that counsel for the‘appéllant was busy

before the High Court, Swat Bench Case to come up for further

zember ‘

Camp Court, Swat

" proceedings on 06.03.2019.

06.03;.2019 ' - Counsel for the appellant present. | Mian Amir Qadir,l District
Attorney for respondents present. Counsel for - the appellant
submitted an application -for withdrawal of the instant appeal. As

. such application is allowed and the| instant ‘appeal is hereby:

withdrawn. File be consigned to the record room.

Ahnounced:
06.03.2019

| Membér
Camp Court, Swat
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= Appetant’ dbSCnl [searned - counscl st

submitted. No one’ pmscnt on-behall of
issued to the appcllant as well ds to the res
.. Adjourn. To come up for written mply/c()n
)bctom S.Bat ( amp Court Swat.

‘ Clerk of the counsel for appe

- Rehman, ADO on behalf of responder
Ameer Qadif, District A@torney fo
Written reply on behalf of respondc
District Attorney requested for furth
Case to come up for written rc_ply/con

'S.B at Camp Court Swat.

Usman 'Ghani lccnncd District prese

or the appellant absent.
nt.  Written reply not
respondents. Notice be
pondents for 09.01.2019.
iments on the date fixed

A

oA
ember

Camp Court, Swal.

[lant present. Mr. Obaid-ut-.
it No. 3 alongwith Mr. Mian
r the respondents present.
nts not submitted. Learned
er adjournment. Adjourned.

iments on 05.03.2019 before

r .
(Muha.nnn%n in Khan Kundi)

~Member
Camp Court Swat

%
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. 04.07.2018

- 07.08.2018

Mr. Shamsul Hadi Advocate counsel for the appellant
present. Mr. Usman Ghani learned District Attorney for
respondents present. Written reply not submitted. Adjourned‘ . To
come up for written reply/comments on 07.08.2018 before S.B at

camp court Swat. .
Q.

Chairman
Camp Court, Swat

Clerk to counsel for the petitioner present. Due to
summer vacations, the case is adjourned. To come up for the

same on 05.09.2018 at camp court Swat. /
QK 3 -

05.09.2018 Clerk of counsel for the appelnat present. Mr. Usman Ghani,

05.11.2018

District Attorney for respondents present. Written reply not submitted.
Requested for adjournment to submit the same on the next date of hearing.
Granted. Case to come up for written reply/comments: on 05.11.2018

before S.B at camp court Swat. .

Camp Court Swat .

Due to retirement of the Hob’ble Chairman Service
Tribunal is incomplete. Tour to Camp Court Swat has been
cancelled. To come up for the same on 04.12.2018 at camp .court

Swat.

‘dader



y,

09.03.2018 Counsel for the appellant present! Preliminary arguments
| heard.” Vide my detailed order of today in connected service appeal

a0 No. 209/2018 entitled “Shamsher Vs. DEO| (F) Baunir and others”,

this appeal is also admitted to regular hearing. - The appellant is
directed to deposit security and process fee within 10 days. Thereafter,

“notices be issued to the respondents To come up for written

|

Camp Court, Swat.

05.042018,, o { ~ Counsel for the appellant and Mr. Usman Ghani,

DlStI‘lCt Attorney alongw1th for the respondents present.

N . ’

ertten reply not submitted. Learned DlStl‘lCt Attorney seeks R

o . ) adjournment.  Granted. To come . up for written
,_'\_‘ \ ‘ N ~v.:‘ \ . . .
" reply/comments on 10.05.2018 before S.B  at Camp Court,
Swat. '
Camp court, Swat .
09.05.2018 -  The TribUnal-is‘non-functional due to retirémcnt of the -

Worthy Chairman. To come up for the same on 0}_.06.2018

before the S.B at camp court, Swat.

. 07.06.2018 : Neither appellant nor. his counsel present. None is
o U present on behalf of the respondents. However, Mr. Usman: ..

Ghani, District Attorney put appearance on behalf of the - |

|
on 04.07.2018 before S.B at Camp Court Swat

- Chairman
Camp Court, Swat.

A S respondents. Adjourned. To come up for written reply/comments o



Form-A
FORMOF ORDERSHEET
Courtof
Case No, 219/2018
S.No, | Date of order Order or other proceedings with signature ofjﬁdge
proceedings.
1 2 3
1 15/02/2018 The appeal of Mr. Khan Said presented today by Mr, |.
‘7
Shamasul Hadi Advocate may be entered in the Institution
Register and put up to Worthy Chairman for proper order
please. A \
REGISTRAR -~
2-

prelirﬁinazry hearing to be put up there on QQ 03—/ 2

This case is entrusted to Touring S. Bench at Swat for

R 5]



BEFORE THE KHYBER PAKHTOON KHWA SERVICES
i '~ TRIBUNAL, PESHAWAR.

Service Appeal No. & ! ‘i /2018. Kayber Pakbtukiwe,
. ' Diary Nc”-&?
Khan Said S/o Shamas Khan _ fS A
A ‘ - E)ated__,__:_gi"g\OB
(Ex-Chowkedar GGPS Shamsi Koty, Bunir)

R/o Village Shamsy Koty, District Bunir.................. Appellant.
' VS
1. District Education Officer(Female) Bunir!
2. Director, Elementary & Secondary| Education 'Khyber
Pakhtunkhwa, Péshawar. | .
3. District Account Officer, Bunir.
4. Accountant General Khyber Pakhtunkhwa, Peshawar.
5. The Government o‘f Khyber Pakhtunkhwa through Secretary

Education, Civil Secretariat, Peshawar..!........... (Respondents)

APPEAL UNDER SECTION 4 OI‘[‘ KHYBER
PUKHTUNKHWA SERVICES TRIBUNAL ACT 1974
AGAINST THE IMPUGNED OFFICE ORDER
DATED:23.01.2015. |

PRAYER IN APPEAL:

On acceptance of this appeal the impugnled order :23.01.2015

o akh . . : : ;
Filedto yregardmg non sanctioning after retirement benefits i-e pension

kﬁ%ﬁlﬁifﬁ’ and gratuity of appellant may kindly be set aside and the
IS19

appellant may kindly be awarded pen:Lion and gratuity etc of
appellant of his service with all back benefits of after retirement
of service. '

Respectfully Sheweth:

1. That the appellant served as Class-IV Empl_oyee in the .
Education Department Bunir and as such got his

retirement on the said post. (Copies of Appointment letter

are annexure “A”).




)

That keeping""ih view the“agonies and the financial
constrains of the family of the low grade retiring
employees, the provincial government was pleased to
regularized the services/Posts of the appellants in the
year 2008 and as such they were declared civil servants
and further the said order was confirmed according to
“Regularization Act,2010” and as such the appellant
performed his duties 'as permanent employees of
Education Department in Bunir, till date of their

retirement.(Copy of notification is a’nnexure—B)

That the appellant keeping in| view of the above
circulation was hopeful to get pension benefits etc after
his retirement and as such waited for the same when
they were taken by surprise when the Respondents No.1
informed the appellant, that they are not qualifying for
pension benefits and others benefits after
retirement.(Copy of impugned office order

dated:23.01.2015 is annexure-C)

That against the illegal actions of the respondents, the
appellaht finally approached Peshawar High court
Mingora Bench as in similar nature issues pension
benefits of the others similar placed employees were
awarded by the Honrable high court through various
judgments, but .finally the a larger|bench was constituted
in the issue in hand, where writ petitions of the appellant
and others treated as departmental appeals respondents
were directed to decide the same in accordance with law
and rules and in light of the judgment delivered in Amir
Zeb’s case. |
That the judgment was communicated = to the
respondents in shape of departmental appeal but the
same was not decided within the|statutory period.(Copy

of application and judgment are annexure-D)




GROUNDS:

A.

~august Court. |

1
} .
'}
3
That being aggrieved the appellants prefer this appeal on

the following grounds amongst othc'rs inter-alia.

That actions and inactions of the respondents are
violative of the constitution and the relevant laws laid

down for the purpose, hence needs interference of this

That the appellant has a poor;' financial .background
and served the department for long considezrab-le period
with the hopes of further benefits a;fter retirement but the
respondents did not observe jthe prescribed rules,
regulations and denied the beneﬁfs in shape of peﬁsion

to the appellant.

That the issue in hand has now aliready been decided by
this august court through a similar nature cases hence

the appellant deserve for the same ;treatrhent.

It is, therefore, humbly prayed that On acceptance of this
appeal the impugned Orders dat.ed:23.01; .2015  regarding non

sanctioning after retirement benefits i-e ﬁension and gratuity of

appellant may kindly be set aside and the appellant may kindly

be awarded pension and gratuity etc of %appellant of his service

with all back benefits of after retirement i'of service.

Or

?

Any other relief which this august Courf_ deems appropriate

may kindly be awarded to meet the :end_is of justice.

Appellant

Khan Said
Through |
Sh?ms ul Hadi
Dated: 12/02/ 2018 Ad‘ivobate, Peshawar.
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BEFORE THE HON’BLE ‘KHYBER-:PAKHTbON KHWA SERVICE
TRIBUNAL, PESHAWAR

Service Appeal No. /2018.

Khan Said..........c..i.ierreens covvorerinnerceene e, Appellant
| VERSUS |

District Education Officer (F) Bunir and others...... Respondents

\

AFFIDAVIT

I, Shams ul Hadi, Advocate, Peshéwar do hereby as per

information convoyed to me by my client solemnly affirm and
declare that the contents of the Servic:fe Appeal are true and
correct to the best of my knowledge andfbelief and nothing has

been concealed from this Hon’ble Court

ci#~:>>~sxﬁw/f«>‘

ADVOCATE
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
TRIBUNAL, PESHAWA?R.

Service Appeal No. /2018.

VERSUS

District Education Officer (F) Bunir and others...... Respondents

ADDRESSES OF THE PARTIES
APPELLANT;: |
Khan Said S/o Shamas Khan
(Ex-Chowkedar GGPS Shamsi koty, Bumr)

R/o Village Shamsi Koty District Bunir
Cell No.
RESPONDENTS:
1. District Education Offlcer(Female) Bumr

2. Director, Elementary & Secondary[ Education Khyber
" Pakhtunkhwa, Peshawar. b

3. District Account Officer, Bunir.

4. Accountant General Khyber Pakhtunkhxizva, Peshawar. .

5. The Government of Khybef Pakhtunkhfwa through Secretary

Education, Civil Secretariat, Peshawar.

Apf)ellant

—

Shams ul Hadi
Dated: 12/02/2018 Adjé/ocate, Peshawar.
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)ffwe of the
Accoum:nnt Ger

._.é"";: - ‘. M
AL
: i
; ‘ . -
5 o,
The Ser.retary . . f"-"
to.Gout: of Ichyber Paxhtunkhwa, . . @'\L .o
Jinance Department (7 (R egulation Wirig)‘ q(& t b
’ . . ~ ’ N \ ) . ) ~ f . .:3.1
"’" 'h

Do o
0-1/1 22/80-9008/FD S LAl %Q

-
- Hen
.
. -
b £
=%

, Kindly rcfcr to your office letter m Urdu mde No. B
: 'dated.29/01/2008 and letter containing larificotion vide No.JF D(SR-DM'SS/ 2003 dated: 4
.3/07/'*009 on tha above subject : P *i
Policy for appointment of cla.,i‘:lv on jx.ed sa!ary was mtroducad w.ef- o ?'.. ':‘~
Tv wire wOr.'\:xnd ngamst the commct .post on ﬁxﬂi ' - ' '::
. . Lene

b3 04/11/ 1992 henee several class-
‘date of theu' ﬁ -

L gill in the refer tetter they first wcrg rggglanzed from thc
o e ‘
' - v

tmcnt without &ny nrr;:m;.,_ .
....--VN
s In ltqht of poumé....008 iheir pod wa... fixad: )us't’lg_l:.e a regulcr cmptoyea jm{p Ef_w R HEY
“";.' - oy J h...l.l VI _*‘p'! . .o '.:
sidole of initial agpmntment without any «rrear of pay pnor ‘to ' a1/07/2008, foever white - % U7 T
"‘,{Nng hoir soiary e ,,odowmg points : aced: ctc.rqccu.ton, that whetltm‘. _ e o bl >
L) ' The emp;cueeo n,ppomied nrior ] ‘(c ./1/ 1 Z/ 2001, naving quahﬁcatiou over e
and aboue the -:rcscr{bcd qualificacion are ermtl ad ;'or aduanse increments inlghtof S
. para-5 pay Rouision 1991. . - o ' K
. 2} The Employess regutarized ithe reftr .ctla.rfrom tha date of Ui o
ntmcnt mu:l appointed pricr 0 01J 07/ €07 are entitled for up-gradation in bght . ‘
At ST T : ,_ .
9y of Ooucm! up- grada,txon ordar wide your oﬂicc Tetter No.FD/ SOTRI7-2/ 2007 dated: B e i
01/0?'/"'007 ' ‘ . . ’ - ‘
e view fhnl as the mployce.. have been ragulunudﬁom N
.’é L

; \fu‘a‘ms-on-- and - radation all f

rio 01/ 0'//?008

. 'Husof}'cewofth .
ind! appomtrrusut hence the y ae entitled for the benefit of increments, .. e
~ basis butna - BAPRY

dhe.date of thelr ini
owed_from tims to lime.as guneral on nonon

i‘mw - is admissidle pnor,
The views of this office if cu!'rect mo J }cmdlu e cortfirmed. i}
S s o st o A 24 e i ‘,, e » _'_"_“_MM_,, . h o
oﬁ,r)" , - ‘.' ~.. ] ¢
' . Ui accoowy nrx R

NEX 23T e s homt viemame § Aot

.
.
. , \
da
L ,
-1 - . "l
N gl
5 ‘.‘,'.I
N . ¢
s S
A
.
.



el Oﬁ'ceofthe'
Accountant General i
: ‘ Khyber pakhtunkhwa Peshawar’ ik
.o Phone :091-9211915
No.Hod/Fixed Employee/Corrp:/2011 W2 Daled:24-01-2012.

To.
The Secretary s »
To. Govi of Khyber pakhtunkhwa, . o
Finance Departmenr {Regulation Wzr}g) ' e ' : ,

Subject: A WARD OF REGULAR BPS-1 TO CLASS

_Kindly refer to your oﬂ‘ ce letter in urdu vide No‘ B.O-1/1-22/80-2008/FD dated: 29/01/2008
And letter conlammg clarification vide FD/SR-I) Mzss/2008 dated 13/07/2009 on the above subject

LN

*l"

 Policy for uppointment of class-1V up [fixed salary wdy mtroduced w.e, 0471171992, hence s L

Tap b T s T

2 e 2l

several cluss-1V were working aguins! the conlracl po.si on fixed falary lxII in the refer letter they . '“-_‘-_-

-

first were regularized from the date of their f rst appomlmem without an_y arrear.

In the light of policy ,2003 , their payi,w'as just like a regular employee from the date of iniual

TN IR Y, AR JTERIRE

appointmeni without gny arrear of pay pric;,r to 01/07/2008, however; while fixing thetr salary !he|
Jollowing points need clarification that »'vherfizerj. o
/) The employee appointed prior 10 3!/1 2/2001 havmg quah,zcanon aver and above the
prescribed qualification are entitled for advance increments zrg light of par_a»5 pay Revision- L

1991, Lo P

2) The E mplo}ee,‘ regularized in the refer letter ji-zA)m the dw:e of initial u;yprﬁnlmeh! "an;i " R
appointed prior 10 01072007 are enmled /or up-gradution in light of General up-qmdbfion : .{"'%,Ei

order vide your office lellw No. FD/’SO (F R)/-2/ 2007 dcued 0!/0:/7()()/ ' .

This office is of the view: that as the em,dIOyee have been regular:zed from the dare of S
their mmal appointment hence !hey are entitled j%)r the benefits of increments, revisions and up* xqf ";’";%
eradation allowed, from time [0 time as general on national basu but nog arrear is admzssible ',& :
prior (o (1/07/2008. | ‘

The views of thiy office if’ correcl may be confirmed.
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¥ | Sancée;n is hereby accorded to the grant-of retirement

A

z&, ob g3 _,T”

]e:;keVS\ N
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‘ ” S A
o

OFFICE OF THE DlSTRICT D CATION OFFICER EMALE BUNER

A respect of Mr: Khan' gmd Chowkidar GGPS Shamsi Koti w.e.f. 30-6-2015,withi out
Pension and sanction to the grant (7 months) pay amounting to Rs, 581}00/- on ‘the basis of
(one) month pay for each completed year is also accorded in lieu of Gratuity under the

o (HANIFURRAHAMN)

Endost NO. )-@0% - [0/ 'Dated 2 3 .='¢
) ‘Copy for mforrnatton to the, . .

- rules FD(SOSR-IIIM 199 dated 10-2-1977( As the ofﬁclal concerncd

then ten years and more than seven years)

' NOTE -Nccessary entry to this. eﬁcct shouid be: made in his service

’ DISTRICT‘E!DUCA‘I'ION OFF]
(FEMALE) BUNER

Y
‘.-_

.,:_; Dlstnct A&founts Officer Buner ¥, - '
P 2 Sub: leswnal Education Ofﬁper(}‘) Buner along with S!Book, w/r to
;o No.4439 dated 15-12-2015. :

1! |
e o
v, o Qm ceer 2..>// /
o DISTRICT EDUCATION OFF
' (FEMALE) BUNER:

/= /2015

e

ICER.

havzng service lesss
book accordingly.,
e
. ) v
[CER

from service in- N _..r’“"'

Pl MM T v
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\i?-EFORE THE PESHAWAR HIGH COQURT (MINGORA BENCH

W.P. No. 6 8 ~M /2017,

1.

10.

11,

12.

13.

: Shah Baros Khan S/o Madash

. Sahib Zada S/o Amir Nawab

AT SWAT. |

!
I
I
1
I

Gul Zamin Khan S/o Ajmal Khan
R/o Village Koz kalay Tehsil Mandanr Bumr

. Piro S/o Shah Muham Jan
R/O Vxllage Bikand Gokand, Tehsil Daggar Dlstnct Bumr.
. Shams ul Islam S/o Madash

R/o Village Bagra Tehsil Daggar, Bunir.

R/o Village Bazar Kot Chagharzay, Bumr

. Malang S/o Ummat Shah

R/o Village Giro Bagra, Bunir.

- Shir Ghulam S/c Jumaraaz

R/o Village Shapalo Tehsil Dagga!\r Bunir.
| .

R/o Village Ashezo Mera Tehsil Daggar Bunir.

. Shu'ullah Khan S/o Sahib Khan

R/o Sharshamo Tangay Tehsil Daggar, Bun-r

. Aurang Zeb S/o Yaqoob

R/o Village Sharifay Nagray Tehsil Mandanr Bumr
Khan Said $/o0 Shamas Khan *

Mohalla Usmani Khail Dagai Tehsil Mandanr, Bunir.
Nabi Ullah S/o Gharib Shah 3

R/o Tari Khail Dagai Bunir.

Taluq Said S/o Said Ahmad Khan - C -

Safarash Khan S/o Hakim Khan ;
" R/o V«Li'i-lage Hall Tehsil Mandanr Bunir.

@aySahi Lal Shah S/o Ghulam Shah

Al 2017 R/ 0 Ashezo Newkalay Bunir.

-~

16.

15.

Jicnal Registrar

Sahi Muhammad S/o Ghani
R/o Village Daggar Bunir.
Amroz Khan S/o Saidat'Khan

- R/o Rasool Banda Chagarzay Bunir. = ; ,







’ R/o Village Tangora Chagharzay .B:unir.
17. Gul Hussain S/0 Hazrat Ghulam ; ‘ Y
R/o Village Mian Dand Chamla Bunir. |
18. Umar Dad S/o Bazmir ' _
R/o Village Barjo Bayamdara Tehsil Daggar District Bunir.
19. Bakht Nasib S/o Abdul Wahld |
R /o Village Dewana Baba Bulmr

nullah S/o Muhammad | Taj

R/o Village Dhand Amazay Bunir.
21. Miraj Muhammad(late) thro‘ugh Bakht Zarnma Bi Bi(widow)

/"R /o Durmai Kowga Bunir. E . 1

772. Bakhtawar Shah(late) through Said Mar Jan(widow)' i

R/o Village Marogay Tehsil Mapdanr Bunir. 4

23. Shirin Zada | |
Ex- Chowkedar GPS Daggar Né 1 Bunir. U PRPRPRE (Petitioners)

VERSUS | RRF

e . 1. District Education Ofﬁcer{male) Bunir.

|
|

k’ 0 District Education Officer (Female} Bunir. ;

if’ w‘y}S District Account Officer, Bunir. 5

4. Accountant General Khyber Pakhtunkhwar Peshawar.
A(' y@“ 5. The Government of Khyber Pakhtunkhwa through Chief

Secretary Civil Secrctanat Peshawar........‘ ......... Respondents
e Vs (Resp )

WRIT PETITION UNDER ARTICLE 199 OF THE |1 .
CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN, &
1973. i
Respectfully Sheweth: ' y{ '

Brief facts giving rise¢ 10 the mstant Writ Petition arc as under: AS—X

FACTS.‘ ,
ﬁw‘ That the peutioners served as Class-1V Employees in the

FILE . .
P AU 2617 Education Department Bunir and such got their =

" retirement on the said posts. (Copxes of Appoinument -

leuers and relevant record are annexuxe “A” ) d
LR e
2. That keeping in view the agontes and the ﬁnangl "'-f‘

consirains of the family of the low grade xetmné

e e ———————— =
-2
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respondents d1d not observe the prescrlge_d: rules,

regulations and demed the beneﬁts in, shape of pension

to the petltloners.

C. That the issue in hand has now alreadv been decided by

this auguet court through Writ petmon No.123- M/QOL‘ o
dated:10.05.2016 hence the petltloners deserve for- th

same treatment.(Copies of judgments are annexure- D)

D. That any other ground may be add'uced during the
course of argument, \[zvith the kind permission of this

Hon'ble Court.

It is, therefore, humbly pfayed that on acceptance of this

Writ Petition the respondents may kmdly be directed tcb
grant after retirement benefits to the petltloners in shap. li By itk 1

of pension and others for which the pet1-1oners deserves)

l

Or . '
Any other relief which this august Court deemsl‘iappropriate may

kindly be awarded to meet the ends of justice. - <

Interim relief: : b T~

By way of interim relief the respondents may klndly be directed to

finalize the pension cases of the petltloners on pr1or1ty basis.

etitioners

Shams ul Hadi

Advocate, EPeshawar.

CERTIFICATE: :
~ Certified on instructions of my client that petmoners have not
previously moved this Hon'ble Court under Arricle 199 of the

Constitution of Islamic Republic of Pakistam,g1973 regarﬁgg/tb.a,

instant matter. -
ﬁﬁ?OCAre

LIST OF BOOKS: | A Rl
. Constitution of Istamic Republic of Pakistan, 1973. | i -
2 Pension laws. ‘ ' (R
3. Any other law books according to need.




JUDGMENT SHEET 7
N THE PESHAWAR HIGH COURT,
MINGORA BENCH (DAR-UL'QAZA), SWAT

(Judicial Department)
W.P No. 618-M/2017
With Interim Relief
GuI Zamin Khan and 22 others
(Petitioners)
Versus '
District Education Officer (Male), Buner and 04 others.
| i (Respondents)
i :
Present: M, Shams-ul-Hadl, Advocate for the petitioners. -
Date of hearing: 04.10.2017
' | |
JUDGMENT

ISHTIAO IBRAHIM, J.- Vlde our detailed
i judgment in the connected WP No. 22-M/
2017, this wr1t petition bearmg W.P
No. 618-M/2017 is admitted and partially . -
allowed to the cxtent of Petmoners No. 21 &
22 in the light of judgment dated 22.06.2017
in W.P No. 3394-P/2017. The respondents are
directed to pay pension of the deceased
employees to the1r legal heu's.[ within two

months positively after recelpt of this

judgment, i (// <

!N’) — 53%
Announced -
04.10.2017 '

Mohammad, Ibrahim Khan

{44

}V,o '
Talamul/*S*




' JUDGMENT SHEET |
IN THE PESHAWAR HIGH COURT,
MINGORA BENCH (DAR-UL-QAZA), SWAT
(Judicial Department) :

W.P No. 22-M/2017
~ With Interim Relief

Hazrat Ghulam and 01 other

(Petitioners)
. Versus

District Education Ojiﬁ'cer (Male), Buner an;d 03 others.

\ | (Respondenis)
~ . } ] X
Present: er. Shams-ul-Hadi, Advocate for the petitioners.
l i
| ‘:
W.P No. 218-M/2017 ;
With Interim Relief '
Sher Afzal and 02 others
(Petitioners)
Versus

Executive Engineer Public Health Engineerging Division,
Dir Lower at Timergara and 03 others. |
' (Respondents)

Present: Mr. Shams-ul-Hadl, Advocate for the petitioners.

W.P No. 618-M/2017
With Interim Relief

Gul Zamin Khan and 22 others .
. ' . (Petitioners)
Versus

District Education Officer (Male), Buner aiind 04 others.
(Respondents)

Present: Mr. Shams-ul-Hadi, Advacatefor the petitloners. -

. | _ |
- Date of hear%ing: 04.10.2017

EY

)
|

TajamulPS* WP No. 22 of 2017 Hazrel Girudam and one citser Vi O.5.0 (Wste) Bunsr anc others
!

TR



ISHTIAQ IBRAHIM, J - Through

/M

.2

JUDGMENT

this single

judgment, we interid to decide this petition

bearing W.P Nd. 22-M/2017 as

|
connected W.P Nos. 218-M & 618

well as the

M of 2017

as common questions of law and facts are

involved in alllthlese petitions.

2.

petitions crave the indulgence of

under Article; 199 of the Constit

'P;eti*ioners through ~° these

¢ this Court

ution of the

Islamic Republic of Pakistan, 1973 with the

following praye‘f;

3

No. 22-M/ 3i2017 and 618-M/201

Department Buner and got‘retir‘

Tajam/PS*

“It is, therefore, humbly prayed

 that on acceptance of this writ

petition, the respondents may
kindly be directed to gr'ant after
retirement  benefits |to  the
petitioners in shape of pension
and others for which the
petitioners deserve. Any other
relief which. this august Court

_deems appropriate may kindly be

. awarded ' to meet the ends of

justicle”.

A

Most of the petitioners in W.P

7 have served

as Class-IV  employees in Education

ement; on their

WP Neo. 22-M of 2017 Hazret Ghusaen and ono ather V8. D.E.C (Mele) Burss and Gihar




respecfive posts except Petitioners No. 21 &

22 in W.P No. 618-M/2017 who are the

widows of deceased employees namely Miraj

Muhammad and Bakhtawar Shah respectively.

Likewise, petitioners in W.P No. |218-M/2017

have also performed their duties|as Class-IV

- employees till their retirement in Public

Health and Engineering Department, Dir

Lower. As pt'}ar contentions of the petitioners,

their services were regularize& in|2008 and the

order was |further confirmed |in view of
Khyber Pakhtunkhwa Emplojees
(Regularization of Ser'vivces) Act, 2009
whereafter the petitioners performed their
duties as ‘regular employees till their

retirement. The petitioners were hopeful that

they will get 1pehsion _benefits after their 04 - C_

retirement but astonishingly| they were

informed by the concerned departments that
! .

the petitioners were not qualified for pension

as well as other benefits after retirement. The

petitioners submitted applications before the

.concerned authorities for redressal of their

TajamulPS™

mm.a-u«zoumdmm«- othar Vs, D.EQ (M&e) Burter 83 ciars

éjgl



grievances but in v-ain, hence,li these writ

petitions. |

4. Learned  counsel . for the

pet1t1oners, inter alia, contended that family

pensxon of the petttloners has been denied by

respondex_xts without any legal justiﬁcatxon and

the same action and inaction, if nbt set aside,

would cause serious mlscamage ef justice to |
petitioners and LRs of the deceased

employees. Further contended that the same
issue has alreiady boen resolved by this Court

through various judgments even a larger

bench of this Court has dehvered a judgment

on the questions involved in ‘these writ
petitions Whereby several c_ontract employees
have been awarded the beneﬁt of famlly
pension on their regulanzatlon Leamed.

counsel concluded that the petitioners; being

at par with those employees, are also entitled _/
o 2
to the same -relief. ,. .&\

5. Learned  Assistant = Advocate

General, pr,[esent in Court in connection with

TajamuvPS® | WPNo.Z2Mof 2017 Hatrs Gl ed one other V1. D.2.0 Giats) Brer end othaes
i

|



some other cases, was put on notice of these
“writ petitions and he was confronted with the

judgments of this Court especially the

judgment passed by the larger bench -at ihe'
principal seat of this Court. Legm'ed AAG.
opposed the contention of petiti§n§rs and -
submitted that the petitioners are not entitled
to the benefit of family pehsion @der the

relevant rules.”

6. " Respondent No.l | in WP

No. 22-'M/20’17 and 218-M/2017 filed their

) Para-wise cox|nments whereby they denied the -

claim of petitioners and contended that the

petitioners wlere_ serving on fixed ]5ay besides,

they have not served-as regular employees for

‘the period prescribed under the relevant rules,

- C

benefits they have prayed for. , | &A

7. We have considered - the‘

therefore, they -are not entitled| to get they{

submissionsr of learned counsel for the
petitioners [8,5 well as of the learned A.A.G.

and have gone through the available record.

TajamiPS*® < WRNo, 226 of 2017 Hazial Gaulam and 0ne oines Ve, DEO (Mete) BRriar ank oihars




- employees who moved the petitions in .

personal capawa which were decided by the

larger Bench vide judgment dated [22.06.2017

in W.P No. 2246-P/2016 whereas the
remaining petitioners were legal heirs of the
deceased employees who sought the benefit of
family pénsion on the strength of regular
service performed by their | respective
predeceésérs whose writ petitions were
decided vide jull:lgment dated 22.06.2017 in

W.P No. 3394-PJ’20 16.

9. Whether the writ petitions filed

by retired emploj!yees/civil servants|in i:ersonal
| . .

. capacity are Inaintainable before this Court or

not, this question was adjudged bj‘y the larger
bench in’jud.gment. dated 22.06.2017 in W.P

No. 2246-P/2016. The relevant part of the
. - <
judgment is reproduced herein below:- ’

“We are not in consonance with ‘ ; :

the first argument of [learned
counsel for the petitioners because
under Section 2(a) of the Service
Tribunal Act, 1973, “civil servant”
means a person who is, or has
been, a civil servant within the
meaning of the Civil Servants Act,
1973. Petitioners are retired civil
servants.| Admittedly, |dispute
regarding pemsion of a civil

TalamuiPs* WP No. 22-M of 2017 ezt Ghular: a9 one other V. 0. (Wale) Bussr and cifer




TajemuliPS*

servants squarely falls 'in - terms
and conditions of service (:»f a civil
servant, hence, Service Trilbunal is
vested with exclusive jurisdiction
_in sucP like matter. It has
persistently been held \by this
Court as well as by the august
Supreme Court of Pakistan that a
civil servant, if aggrieved by a
final order, whether original or
appellate,  passed by the
departmental  authority  with
" regard of his/her terms and .
conditions of service, the only
remedy available to him/her
“would be filing of appeal before
the Servite Tribunal even if the
case involves vires of particular
Rule or notification”.

The larger bench in the above
referred judgment also discussed the point of -

alleged discrimination and violation of Article (/% -

25 of the Con;stitution and held that:- . é/

«We deem it mecessary to clarify
that a civil servant cannot bypass
the jurisdiction of Service
Tribunal by taking shelter under
Article 25 of the Constitution in
such like matter. The Service
Tribunal shall have the exclusive
jurisdiction in a case which is
founded on the terms and
conditions of service, even if it
involves the guestion off violation
of fundamental rights because the
‘Service  Tribunals constituted
under  Article 212 | of the
Constitution are the outcome of
the constitutional provilsions and
vested with the powers to deal ¢

with the grievances | of civil

W.F Mo. 224 of 2017 Razrat Ghwiam and cme other Va. D.E.0 (Msis) Buner ind cthers




P

‘\:/L ‘ ) @
~ Pp e

/: /’!.5:-'..- TT—
|

under sectnon 19(2) of the Khyber
Pakhtunkhwa Civil. Servants Act,
on the 'démise of a civil servant,
devolves lllpon the legal heirs. The
petitioners, as stated earlier, being
LRs of the deceased civil servants
do not fall within the definition of
«Civil Servant”, and they having
no rem'ecly under Section 4 of the
Servxce Tribunal Act to file appeal
before the Service Tribunal, the
bar under Article 212 lof the
Constitution is not attracted to the
~ writ petitions filed by ¢ hem and
this Court under Article 199 of the
 Constitution is vested with the
jurnsdlctlon to entertain their
petitions. Resultantly, the

objection regarding non-
maintainability of the petitions

stands rejected”.

In light of the above observations
recorded by the larger benc_h, W.P No. 618-M/
2017 to the extent of Petitioners No.Zl & 22,
being legal hellirs of the deceased civil

|
servants, is maiﬁtainable before this Court in

| .
Constitution. A

== _

exercise of its powers under Article 199 of theyp
A

11, o Now adverting to merits of W.P
No. 618-M/2017 to the extent of legal heirs of -
the deceased civil servants, while referring to
Rules 2.2 and 2.3 of the West Pakistan Civil

Services Pensions Rules, 1963 the larger

TejemukPS* wr'lm.auumrmcnmmom other V3, OE.D (Mak) Busmf and oibars : ‘
I
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bench in its judgment dated 22.

W.P No. 3394-P/2016 held that:-

“The r’ules ibid reveal that the
service of government Servant
begins to qualify for pensioln from
the very first day of his/her| taking
over the charge, irrespective of the
fact whether his/her appoi'ntment
and entry into service was
temporilry or regular. It .ls also
clear from sub-rule (i) that
continuous service of a civil
servant shall also be counted for
the purpose of pension and
gratuity and by virtue of si}nb-rule'
(i), temporary and officiating
service followed by confirmation
shall be counted for pensitlm and

gratuity”.

" As per contention| of _the

petitioners/LRs, the respondents have refused

their family pension on the ground that their

predecessors have not completed the

~ prescribed  length - of service  after

regularizatipril. Thls point has also been

discussed by the larger bench in| the afore 4‘?\

referred judg:rnent in the light of Section 19 of
the NWFP Civil Servant (Amendment) Act,
2005 and Khyber Pakhtunkwa Civil Servants

(Amendment) Act, 2013 and it was held that:-

) Tejamul/PS* wﬁumamvmcmndmmmwo.aomsmrmm
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