<

17.09.2019 . Counsel for the appellant present. |
Learned counsel requests for adjournment as the
- ~ appellant has not provided all the documents necessary for
| - submission of amended appeal. ‘ |

~ A, -

Adjourned to 31.10.2019 before S.B. \\

-Chairman

31.10.2019 Counsel for the appellant present.

Learned counsel requests for,adjournment of instant
appeal sine-die in order to avail the outcome of execution
petition No. 197/2016.

- Order accordingly. The appellant may apply for restoration

Chairmak

of the appeal, if need be.




e -
10.05:2019

Counsel for the appellant present and requested for

adjournment. Anether last opportunity is granted to counsel for the

appellant for preliminary hearing. Adjourned to 27.06.2019 for

preliminary hearing before S.B.

+27.06.2019

19.08.2019

Y

(MUHAMMAD AMIN KHAN KUNDI)
'  MEMBER

Appellant absent. Learned counsel for the

appellant absent. Alppellant and his counsel be put to

hotice for 19.08.2019. Adjourn. To come up for

prellmmary hearing on the date fixed before S.B

&\/

- Member

Counsel for the appellant present.

Learned counsel states that during pendency of

| instant appeal the. appellant had reached the age of

superannuation and therefore, an amended appeal is

required to be submitted. He, therefore, requests for time

to do the needful.

May do so within a fortnight. subject to all just

“exceptions. Adjourn'ed to 17.09.2019 befoke S.B

W

' Chairman



30.01.2019 None present on. behalf of the appellant therefore, notice .

be issued to appellant and his counsel for aﬁendance and

preliminary arguments for 01.03.2019 before S.B.

, 4 , 3 (Muhammad in Khan Kundl)
| ’ ' ’ Member '

‘.'

01.03.2019 Due to generel strike of the bar, the caseé is adjoumed; To
| come up for preliminary hearing on 09.04.2019 before S.B

' ' a ’ - - -

- Member

e

09.04.2019 - Counsel for the appellant present.

Learned counsel for the appellant requests for

adjournment in order to further prepare the Brief.

Instant matter has been previously adjo'urr‘]ed on
SO many occasions upon - the request of
'appellant/counsel therefore as a last opportumty it
= is posted for hearmg on 10.05.2019 before S.B.

- Chaian n’

g



/\ - 11.09.2018 Since 12™ September 2018 has been declared as B
’ A public holiday, by the Provincial Government on '
account of 1% Mukh@rra1n-ul-Haram, therefore the case

is adjourned to 18.10.2018 for preliminary hearing

before S.B.
La’lvgirman

R . ) AL o oo 4

18.10.2018 Learned counsel for appellant present and seeks
’ adjournment. Adjourn. To come up for preliminary hearing

on.27.11.2018 before S.B, '

Member

127112018 Learned counsel’ for the appellant present and seeks

adjournment. Adjourn. To come up for preliminary hearing, on

19.12.2018 before S.B. . T ’ :
\ ‘ /‘
et

Member

\

\

\
19.12.2018 Appellant absent. Learned counsel for the abseiat. Adjourn. To
come up for preliminary hearing on 30.01.2019 before S.B.

L /
 Member

3



- __ZQJ

0 20.04.2018

i
1

~ Counsel for the appellant and Asst: AG for respondents -
present. Counsel for the appellant seeks adjournrhent. Adjourned.

" To come up for preliminary hearing on 08.05.2018 before S.B.

(AhmZd Hassan)

Member

08.05.201 8?“3‘2’1‘23 The Tribunal is non-functional diie'td retirement of our

04.07.2018

|
|
31.07.2018

Hon’ble Chairman. Therefore, the case is adjourned. To

come up for same on 04.07.2018, ' £

Reader

Counsel for the petitioner present and seeks
adjournment. Adjourned. To come up for preliminary

hearing on 31.07.2018 before S.B.

///L é’/“ A
(Muhammad Amin Khan Kundi)
Member

<!

- Syed Noman Ali Bukhari, Advocate counsel for the
appellant present and made a request for adjournment. Granted.

To come up for preliminary hearing on 12.09.2018 before S.B.

b
Chairman




|
Service Appeal No. 987/2017 -
| 18.01.2018 Counsel for the appellant present and requested for
jadjournm‘ént. Adjourned. To come up for preliminary
| ; “hearing on 15.02.2018 before S.B. . |
(Muhammad Amin Khan Kundi)
Member
: ez g
| 15.02.2018 Appellant in person present and seeks adjournment.
| o Adjourned. To come up for preliminary hearing on
[ :09.03.2018 before S.B. o
’ (Muhmm Khan Kundi)
Member {J)
- | 1
09.03.2018 g - Counsel for the appellant present and requested for
, ‘ adjoilrnment. Adjourned. To come up for preliminary hearing on
| 30.03.2018 before SB. -
| A 1/ -
: (Muhammad Amin Khan Kundi)
Member
|
i: 30.03.2018 ; Counsel for the appellant present and seeks adjournment.
' o - " Adjourned. To come up for preliminary hearing on 20.04.2018
] before S.B. o o
, " (Ahmad Hassan)
I ! Member
| |




. ¥
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i

+28.09.2017 ) " Counsel for the appellant present and requested for

' adjournment. Adjourned. To come up for prelimihary hearing
on 31.10.2017 before S.B.

(Muhammad Amin Khan Kundi)
Member

31.10.2017 ‘ Counsel for the appellant present and seeks adjournment. -

Adjourned. To come up for preliminary hearing on 29.11.2017

before S.B.
R Ahmad Hassan
(Member)
N § ' S
29.11.2017 Ve oo
| S Ly R | |

-\Lea‘r‘ﬁ‘“:d counsel-for‘the appellant present

and seeks adjournment. Adjourned. To come up

for Preliminary Hearing on 28.12.2017 before 5.B

. -
(Muhammad Hamid Mughal)
MEMBER

28.12.2017 ' Clerk of the counsel for appellant present and

requested for adjournment. Adjourned. To come up for

preliminary hearing on 18.01.2018 before S.B.

(GJZ%H)

Member (I3)
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Form-A .
FORMOF ORDERSHEET
Court of :
Case No. 987/:2017
S.No. | Date of order Order or other proceedings with signature of judge
proceedings,
1 2 3 }
1 31/08/2017 The appeal of I\/l}lr. Muhammad Ramzan resubmitted
today by Syed Noman Al l}ukhari Advocate, may be entered in
|
the Institution Register an? put up to.the Worthy Chairman for
proper order please. E A \
REGILSHTRAR -
2-

!
This case is entrusted to S. Bench for preliminary hearing

to be put up th e : —
o be put up ereonﬂlg/q Qﬂ/?l

|
|

| cn&m N

\



The appeal of Mr. Muhammad Ramzan Ex-PST GPS Tuble Well Noor Alam D.l.Khan °
received today i.e. on 21.07.2017 is incomplete on the following score which is returned to  the

counsel for the appellant for completion and resubmission within 15 days.

1- Memorandum of appeal may be got signed by the appellant. »

2- Copies of judgment mentioned in para-3 the memo of appeal are not attached with the appeal
. which may be placed on it.

3- Annexures of the appeal are illegible which may be replaced by legible/better one.

4-  Annexures of the appeal may be attested.

" 5- Annexures of the appeal may be flagged.
6- Six more copies/sets of the appeal along annexures i.e. complete in all respect may also be
submitted with the appeal.

No. [- 7 39 s,

Dt‘./)"(l Z /2017

&% REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR. '

Syed Noman Ali Bukhari Adv. Pesh.

DI, .
N
A'/c/ ‘ 9@505/%/5%’/(
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.

/2017

Appeal No. ﬁ 8 2
~ "MUHAMMAD RAMZAN V/S  Govtofkpk.
| INDEX
S.No. Documents
1. | Memo of Appeal
2. | Copy of the appointment order
3. | Copy of NOC
4. | Copy of Charge report
5. | Copy of judgment
6. | Copy of execution order
7. | Copy of impugned order
8. | Copy of departmental appeal
9. NAZE2RDL 2 1o '

THROUGH:

A LLANT

Muhammad Ramzan

@

- (SYED NOMAN ALI BUKHARI )
ADVOCATE, PESHAWAR.

CelON o1 63353350134 -



- 4
.
[

. Re-submitted to -day

~and fi ed.

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.

. < . shtukhwa
Service Appeal No. Q{\B ?, 2017 ‘**gg;%s{gﬁ%%;?fé‘énm |

Muhammad Ramzan Ex-PST Biary Ne.

GPS tube well Noor Alam DI. KHan

b N

APPELLANT
VERSUS

The Secretary (E&SE) KPK Peshawar.

The Director Education Khyber Pahtunkhwa Peshawar.
Executive District Officer, Schools & Literacy DI. Khan.
DG Agriculture Extension Wing Tank, DI. Khan.

RES>PONDENT

APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA, SERVICE TRIBUNAL ACT, 1974
AGAINST THE ORDER DATED 08.02.2012
COMMUNICATED TO THE APPELLANT ON
WHROUGH EXECUTION IN ' EXECUTION
PETITION NO. 197/2016 WHEREBY THE APPEAL
WAS TERMINATED FROM SERVICE AND-
AGAINST NOT TAKING ACTION ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT
WITHIN STATUTORY PERIOD OF 90 DAYS.

ooooooooooooooooo

PRAYER:

- 7
w Filedtprr

P

Registy

Reaweeal/
RESPECTFULLY SHEWETH:
FACTS: i

9117 -

THAT ON ACCEPTANCE OF THIS APPEAL, THE
ORDER DATED 08.02.2012 MAY BE DECLARED AS
ILLEGAL AND MAY BE SET ASIDE. AND
REINSTATED THE APPELLANT WITH ALL BACK
AND CONSEQUENTIAL BENEFITS OR MAY BE
REPATRIATED TO HIS PARENT DEPARTMENT.
ANY OTHER REMEDY, WHICH THIS AUGUST
TRIBUNAL DEEMS FIT AND APPROPRIATE THAT
MAY ALSO BE AWARDED IN FAVOUR OF
APPELLANT.

1.

s BT

That the appellant was working as driver (BPS-6) in District
officer Agriculture tank for last more than 16 years. The
appellant performed his duty up to entire satisfaction of his
superiors and no complaint has been filed against him.



GROUNDS:

A)
B)

C)

. That the appellant was applied for the post of PST through

proper channel and the appellant was transferred/posted as
PST on 1.2.2008 vide order dated 30.01.2008. (Copy of
Appointment order, NOC and charge report is attached
as Annexure-A, B & C).

That the appellant was terminated from service by the DCO,
DI Khan vide order dated 04.09.2009 under the colour of
compliance to the Chief Minister, KPK. Then appellant filed
appeal NO. 2600/2010 IN KPK Service Tribunal Peshawar,
which was decide in 27.10.2011 and the said appeal was
accepted and disposed of the appeal in same manner as
according to appeal no 1042/2007 and 545/2011 decided on
28.1.2010 and 28.04.2011 and directed the respondents shall
ascertain that the present appellant are similar placed person
to the appellant in appeal no. 1042/2007 and 545/2011. Copy
of judgment is attached as Annexure-D

That the respondent conducted one sided inquiry by violating
the direction of KPK service Tribunal Peshawar and issued
impugned - termination  order  dated  08.02.2012,
communicated to the appellant on 24.02.2017 through
execution in execution petition no. 197/2016, without giving
personal hearing to the appellant which is against the law and
rules. Furthermore appellant has right to repatriated to his
department. Copy of orders is attached as Annexure E &
F.

'That the appellant filed an appeal dgainst the order dated
28.02.2012 communicated to the appellant on 24.02.2017
through execution in execution petition no. 197/2016which

was not replied by the respondents within statutory period of
90 days.

That now the appellant comes to this Honourable Tribunal on
the following grounds amongst the others.

That the impugned order dated 28.04.2012 is against the
law, facts, material on record and norms of justice and liable
to be set aside.

That no regular inquiry was conducted against he appellant
before imposing major penalty of termination from service
which is not permissible in law. '

That the no codal formalities was fulfilled by the department
before imposing major penalty which is violation of superior
court judgment and also violation of the directions of the



D)

E)

F)

G)

KPK Service Tr1bunal glven on the judgment. dated
27.10. 2011

That neither the regular enquiry was conducted nor the
appellant was heard in person which amounts to AUDI
ALTERM PALTERM. '

That the appellant have more than 16 years’ service In
agriculture department and applied through proper channel
and the penalty imposed by the education department is too
harsh and also discriminated the appellant. There is some
person repatriated to his parent department so the appellant
is also entitled for the same relief. Copy of the order is
attached as Annexure-G

That the appellant has not been treated according to law and
rules.

" That the appellant seeks permission to advance others

grounds and proofs at the time of hearing.

It is, therefore, most humbly prayed that the appeal of the -

appellant maybe accepted as prayed for.

APPELLANT

Muhammad Ramzan

THROUGH:

~ (SYED NOMAN ALI BUKHARI )

ADVOCATE, PESHAWAR.
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- Befo'fe'th’ei"’f’NWE/P“ Service Tribun'al,Peshawa.r_ '

- - ) | Mﬂwﬁnﬁﬁv/l{o‘?-/,
Ahelv! Salam Spo Shaf Sohman_, DI fpan
Y Apposiant -

Province of KPK through secretary Elementary and Secondary Edudat}m@éghaw,ay. o
Ditector of Education (E&S) K.P.K, Peshawar. . i
3 Executive District Officer,(E&S) Dera [smail Khanl L Bimee j‘ :

4 District Co-ordination Officer , Dera Ismail Khan. " - : ey Do [ L 0O°

Appeal U/S 4 of NWEP Service Tribunal Act 1974 against impugned
" Order Dated 04-9-2009 . whereby the appellant has been terminated
* from service , by the incompetent authority , disregard of the rules .
and without -observing the legal requirements . and his departmental
appeal elicited no response within statutory period.

- - e

. .Respectfully Shewéth .

Facts of the Case :

| "T'hat certain posts of different cadre were advertised through mcdia of pressby
‘resp : No-3.The appellant applied for the post of . ..;/:..C, and after successfully-going.

: through the prescribed selection process , appointed by the competent authority on
S - regular basis against a regular vacant vacancy . ¢ Annex :'A) ‘

am

~

2 That in pursuance of his apbointment order the appellant took over the charge of the

post and p.erforme‘d his statutory functions for a period of two years to the entire
satisfaction of his superiors. and no cause of complaint was ever reported against him .

3 That certain members of the provincial assembly were not satisfied with the
appointments made by the respondent No:3 as they were keenly interested to appoint
- their own kith and kins , therefore they took undu¢ advantage of their own position and
_crowned successful in formulating an enquiry Qaima Committee , comprising of elected
members of Provincial Assembly . who were not supposed to act as member of the
.committee . Their entire action was totally illegal . unwarranted by law anda direct
encroachment in the affairs of the civil service. ‘

4 That aforesaid committee recommended in their report that all the appointees ,
appointed during i* Jan 2007 to June 2008 , their appointment orders should be cancelled
and the officials who made these appointments be taken at task ; These recommendations
were ultra vires of the rules and members of the committee acted without jurisdiction . .
(Annex : B ) However the recommendations of the committee were approved and

xmsubamcd 19-40F
wnd filed.
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: EF@RE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR."

¢ s

SERVICE APPEAL NO. 1407/2010

~ Date of institution ... 21.07. 2010

Date of judgment ... 27.10.2011
~ Abdul Salam S/o Shah Suliman,
D.IKhan~Ex. P.T.C GPS, Kamal Khel _ .. (Appellant)
VERSUS

1 Province of Khyber Pakhtunkhwa through Secretary Elementary and ,

Secondary Education, Peshawar. R
2. Director of Education (E&S) Khyber Pakhtunkhwa Peshawar. - .
Executive District Officer (E&S) Dera Ismail Khan o
.4.  District Coordination Officer, Dera Ismail Khan (Respondents)

w

- APPEAL U/S 4 OF NWFP (KHYBER PAKHTUNKHWA) SERVICE
" TRIBUNALS ACT. 1974 AGAINST IMPUGNED ORDER DATED "
04.9.2009, WHEREBY THE APPELLANT HAS BEEN. TERMINATED |
FROM SERVICE, BY THE INCOMPETENT AUTHORITY. DISREGARD
OF THE RULES, AND WITHOUT OBSERVING - THE LEGAL -
REQUIREMENTS. AND HIS DEPARTMETNAL APPEAL ELICITED NO

~ RESPONSE WITHIN STATUTORY PER.IOD '

v‘zl. Shahzada Irfan Zia, Advocate for the appellant
2. Ashraf Ali Khattak
3, Ghulam Nabi : : : - o '
}. Saadullah Khan Marwat ' o - T e
5. Muhammad Arif Baloch | - : :
), Muhammad Anwar Awan
', Shaukat Ali Jan
1. Matiullah Rand.
. Abdul Qayyum Qureshi
0 Muhammad Ismail Alizai
1. Abdul-Hamid Khan
3. Muhammad Wagqar Alam
3, Muhammad Saeed Bhutta
}. Muhammad Saeed Khan: & M.Asghar Khan
15.Rustam Khan Kundi
. 16. Gul Tiaz Khan
17.Zahid Muhibullah .
18. Khalil-ur-Rehman Hissam. _ :
19. Fazal-ur-Rehman Baloch . , L
 20.Javed Igbal S o |
- 21:Yasir Zakria Baloch
22! Allah'Nawaz; Advocates.. L ‘ -
" Advocates from S.No.2 to 22 for the mammg appellants
. Mr.Sher Afgan Khattak AAG RS -/For respondents

[),'
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Mr.Qatandar Ali Khan
Syed Manzoor Ali Shah

JUDGMENT ,
OALANDAR ALI KHAN CHAIRMAN Th1s single ]udgment is also directed

to dlspose of the appeals mentloned in the list appended herew1th ‘as’common questlons

of law and facts are | 1nvolved in all the appeals
advertisement appeared from the Executive District Officer (EDO) E&SE, D IKhan

2. ' .
1nv1t1ng applications for unspecrﬁed posts, both male and femalesof CTs, Drawing -
sters (D.M), Physical Educatlon Teachers (PET), Arablc Teachers (A.T), Islamryat
&

1eology) Teachers(TT) Qaris and Prlmary School Teachers (PST) by 20 4. 2007 and
)ngwrth other conditions for selectlon of the candldates the mmlmum quahﬁcatlon for .

In the Darly ‘Mashriq’ Peshawar dated 7" April 2007, a pubhcatlon/

e posts, dates of test and interview as well as places/venues of 1nterv1ew were also

Lentloned The record would show that a large number of apphcatlons were recelved
est and interview were also conducted for the said posts, resulting in appomtments not -

nly agamst the above mentloned posts but also agamst other posts. hke Junior Clerks

Lab A551stants and Assistant Store Keeper (M) in the year 2007. However, 1n the year
2008 a local Member of the Provincial Assembly, ralsed question No.31 regarding

recrultment/appomtments made in the Education Department of District D.I.Khan by the

upon the issue, durmg Wthh the Comrnlttee was mformed that mqumes had*also been
d Inquir
< 1qu y
for - apprOprrate

EDO D.IKhan, which was referred to Standing Comrmttee No. 26 for Elementary &
conducted into appomtments in Educatlon Department of District D. IKhan an

Secondary Educatlon)by the Provmmal Assembly .The Standmg Committee dellberated

Commrttee/lnqmry Ofﬁcers have made recommendatlons
legal/departmental acnon After dehberatlons the Standmg Comrmttee recommended

TED




/ that within one month the department should cancel appomtment orders of those persons

. who were illegally appomted durmg the period between 1% January 2007 and June 2008 ”
and also.take stern disciplinary action against ofﬁcers/ofﬁcrals found mvolved in 1llegal

appomtments The record further shows that a Writ Petition was lodged in the ngh

Court Bench DL Khan which was accepted and an Hon’ble Bench of the Peshawar b
| ngh Court D.I.LKhan Bench drrected the department to act upon the 1nqu1ry report dated o ('
05. 01 2009 positively W1th1n two months from 11.6.2009—where upon the DlStrlth
'Coordlnatlon Officer  (DCO) D.I.Khan passed office order dated 4. 9 2009 thereby{ :
_ nnplementlng the decision of the Standing Commrttee No 26, order of the Peshawar )
ngh Court D.IKhan Bench dated 11.6.2009 and order of the’ Chlef Mrmster NWFP
(Khyber Pakhtunkhwa) contained in the Elementary & Secondary Education Department ‘4 -
- letter dated 26/8/2009 and terminated services of" all the 111ega11y/1rregularly appomted :

-

N teachers deta11 of which was given in Annexure to the office order This office order of .
the DCO D.IKhan was followed by a letter dated 7. 5 2010 from the ED@(E&SE)‘
“N\D. I Khan to all concerned for 1mp1ementat10n of termination orders issued by the DCO |

- on 4 9.2009, and also a corrrgendum on 20 5.2010 thereby termmatmg a11 the personnel

3 .‘ appomted from January 2007 to 30" June 2008 except 131 (F)PST 309 M) PST +
- deceased son quota, disabled quota and minority quota in the light of decision of the |

'k Peshawar Hrgh Court, D.I.Khan Bench. It is against the said order of DCO DIKhan that

: the appellant in the instant appeal as well as appellants in the connected appeals, 'listed m _

the enclosed list, first preferred dep;nmental appeals and then lodged these appeals. In

| the meantlme,_ some of the appellants had also approached. Peshawar. Hrgh Court,

* D.IKhan Bench and had filed Writ- Petitions which were returned to the petitio'ners for

o presentatlon to the proper forum (KPK Service Tnbunal) 1f they SO desrre v1de order

- dated 29 4 2010 The petrtroners moved the august Supreme Court of. Paklstan Where- -

' from'the petrtlons were wrthdrawn and consequently dlsmlssed by a Hon ble Bench of .




august S'upreme-'Courtl of Pakistan vide order dated 28.6.2010 with the observation-that if
the petiticners approached proper forum for redressal of their, gri'evances,.the question of -
limitation be considered sympathetically i_f SO raise'd.l There-after, the appellants started
| lodging these appeals one by one, inter-alia on the. grounds" that the irnpugned order
dated 4.9.2009 was v01d rllegal and without Jurlsd1ct10n because DCO D.L Khan was not
competent to terminate the services of officials in BPS-1 to BPS 10 that the DCO d1d'

. not apply his indepéndent mind and just acted upon the dll‘CCthl‘l of Chief Mrmster and

impugned— order, legal requrremen_ts were ot fulfilled and the appellants were terminated ,l :
;frorn' service without any charge- sheet -and/or show cause notice; that no chance' of -
‘per‘sonal hearing was afforded to the appellants before passing the ir_np'ugned order; :
| hence they were condemned unheard;_that even diiring the course of successiye inquiry
roceedmgs the appellants were not associated to Justrfy their respective. posmon and"
/thus the entire proceedmgs were. conducted ex-parte and that 1f there was any fault or
lapse on the part of the department in the selection process, the appellants sho_uld not
have been punished for the same.

i It may be mentioned here that quite a number of affectees of the impugned -
rm1nat1on order had also approached thls Tribunal in the year 2009 and v1de order
ted 10.2.2009, thls Tribunal had dlsposed of around 49 appeals Wlth d1rect10n to’ the
| ;ret'ary to Government of NWEFP (S&L) to constitute a committee of expefts of his.
| aepartment and, if need ‘be,‘ of the Establishment Department and Finance Department; to~
' consider the cases of all the appellants named in the order as well as cases of all similarly
placed persons and dec1sron regardmg the same be given at the level of the competent

authorlty, SO that the partles are saved from unnecessary lltlgatlon lm the mterest of ..
. ,Jus‘tlc,e,' and in t‘he;mterest“o__f ‘_publlcl work. It was expected that such a cOm,rmttee would

‘beina position to finalize its.findings, and the competent authority may be'in a position

ot

recommendatlon of a politically constltuted Standing Comm1ttee that before passrng the' o
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f‘A to grant a decision in these cases, within a period of three months from the date of

delivery of the order. The said order was not implemented within the specified time,

therefore, implementation petitions were lodged wherem directions were accordmgly

-

1ssued to the department for 1mplementatlon of the order, followmg whlch, a committee
comprrsrng a Chairman and three other Members was constmited, which conducted its

proceedings and submitted its report, Wthh has been kept in the office record, while a

- copy of report/ﬁndings/recommendations has been placed on this file. The-Serutiny

Committee concluded that appomtments of all the appellants | except that of Shahana

Niazi D/o Ghulam Sadiq (Service Appeal No. 2177/2010) were 1llegal and irregular. The |

report/findings/recommendations of the Scrutiny Committee reveals appomtments of

more than two thousand teachers of various categories against following 1390 sanctioned

posts:-

. PST ‘ 961

) AT 61 - _
TT : 59 ‘ ' ' e
Qari 50
CT ' 171
DM 43
PET ) 45
Total 1390

The respondents defended the. impugned termination order and-resisted the
appeals on several legal and factual grounds including the one that the services of a civil

servant can be terminated without notice during the initial or extended period of his

| probation under section 11(i) of the NWEFP (Khyber Pakhtunkhwa) Crv1l Servants Act,

1973. They alleged in their written reply/comments, that the appellants were ne1ther
elig‘ible/qualiﬁed for the posts, nor requlsrte codal formalities for appomtment ‘were

observed, hence the appointments were illegal and fake. They contended that more than

“one inquiries were conducted and the matter was taken up in the Provincial Assembly:

o

and that it was recommended as a result of inquiries. as well as by the Standing

PR 0 N N N
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f Committee, recommendations of whlch were unanimously adopted by the Provincial

_f. Assembly, to termmate the services of- all persons illegally appointed. They maintained

/ that all the appointments were found 1llegal and in violation of recrultment poligy except

e,

309 (M) and 131 (F) PST. They concluded that the decisions of the Inqulry Committees

~and recommendat1ons of the Standing Commlttee adopted unammously by the

R

Provincial Assembly, were also confirmed by the Chief Minister as well as by the

PeshawariHigh Coult D.1LKhan Bench, which were followed by the DCO by terminating

the services of all those persons who were illegally/irregularly appointed and that the

“order of DCO was also follouved by corrigendum issued by the EDO _
5. Arguments of the learned counsel for the appellants and learned AAG heard, and
record perused. " |

6. The main thrust of the arguments of the learned counsel for t.he_.appell,'ants was
.\')against the impugned order dated 4.9.2009 of the DCO D.LKhan, which was a general
\ order in all the cases of ‘illegal/irregular’ appointments. The objections to the impugned

- order were lwo-fold. Firstly, the order was general in nature on the direction/ |
recommendation of the Standing Commlttee' of the Provincial _Assenlbly “without

i ea >

pplication of mind to each and every case, and thereby services of around 1613 male

- wid female teachers of various categories were terminated with one stroke of pen; end,

- secondly, the order was passed by the DCO D.I.Khan who was not appointing. authority.

- for employees in BPS-1 to BPS-10, and thus not competent to dispense w1th~ their
_serv1ces The ‘learned counsel further laid stress on the non-observance of codal
formalities essentially required for termination of services of civil servants, like service
of charge sheet and/or show cause notice and provndmg them opportunity of defence and
hearing. They -also alleged non-association of appellants in the inquiry proceedings

conducted in the matter. The leamed counsel contended that the appellants were'

. appomted aﬁer qualifying test and interview for the posts conducted 1n pursuance of

.

ATTESTED : -
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their applications for the posts were found in order by the department. They maintained -

that the appellants had joined service and performed their duty without any complaint -

about their performance from the quarter concerned.

7. The leamed AAG assisted by the representafives of the department vellerﬁently
contested claim of the appellants/counsel for the appellants and argued thaf the
appointments were made without first obtaining proper sanction of the posts, \;vithout
“advertisement, an_d‘ without observance of the codal formalities including _test and

E—

interview, preparation of merit list, and its approval by theucompetent authority. It was

argued on behalf of the department that some of the appointments were made even

betore advertlsement without specifying the posts against Whlch the appomtments were

)bemg made and w1thout checking whether the educational qualification of the candldates‘

fulfilled the academic requirements for the posts. It was pointed out that all 440 PSTs

1ppointed on merits and after observance of codal formalities were retained, while the

st appointed ‘illegally/irregularly’ were terminated as a result of more than one

uiries, recommendation of the Standmg Committee, and orders of the Chief Minister

as well as Peshawar High Court, D.LKhan Bench. It was alleged on behalf of the
,department that the competent authorlty ie. EDO D.IKhan not only endorsed the
impugned order of DCO D.I.Khan dated 4.9.2009 but also issued a follow up 1effe;&ated

7.5.2010 and corrigendum on 20.5.2010. They furt_hef pointed out that none of the

‘appellants was in possession of proper documents showing his eligibility for the postand

-also proper appointinent order against the post. They concluded that the appomtments of

o

the appellants’ have been found by various legal and constltutlonal forums as ‘illegal/

irregular, besides fake in most of the cases.

:,/Jadvertisement/publication made in the newspaper-by the department/authe;ify and after .

WP

-
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8. From whatever has been narrated above,as well as from perusal of the record, the-

;i following points emerge ! which are critically important for determination of fate of |

f ~ these appeals:- .

ity .

(a) Tbe services of the appellants, appointed in 2007, were dispensed

I - with vide a general order of the DCO D.LKhan dated 4.9.2009,
f | against which some of them preferred departmental appeals and
;‘5 then lodged appeals in the Tribunal,-which were disposed of vide
i
g.'

order dated 10.2.2009, while the rest moyed.,.thé,l?gshawar High |
Court D.I.Kh‘an Bench in writ jurisdiction,.but thclair writ petition‘é
were returned to them for presentation to the proper 'forum vi‘c;ive
jngm_ent/order dated 29.4.2010, against which petitions wereﬂﬂm
moved in the august Supreme Court. of Pakistén, which wefe

> dismissed as withdrawn with the observation thaf if | the

, petitiv(;ners/appellants approached api)ropriate forum™ for
redressal of their grievances, the question of lirﬁitation be

considered sympathetically if so raised. Not only that the question

of limitation has not been raised so vehemently by the departmeht,

e e the'appellants have also been vigilantly pursuing their case, albeittw ‘
| - in the wrong forum,. tﬁerefore, the éppeals lodged in‘the Trilbuf_xali
after disposal of their petitions by thé august Supréme Court of
Pakig%én cannot be held as time—barre?d‘? éspécially when the august
Supreme Court of Paki;tan directed for sy_mpathetic consideration.
of the question of limitation, together with cer‘tain‘factélof the Casé-
warranting interference by thé Tribunél. Besides, - the iimp‘ug.néd
order has been issued by the DCO D.IKhan who was not e
‘ | . appoiﬁting authority ‘of civil ée_rvants in BPS-1 t-o BPS-10, and, as
ATT D | |



(b) -

such; the impugned order would be deemed to be an order hy an

authority not competent to issue the order, and, as such, void; and

no limitation would run against such order (2007 SCMR 262 Lg)

and PLJ 2005 SC 709 (Appellate Jurisdiction),

-

The posts of Junior Clerks, Lab.Assistants and Assistant Store

Keeper (M) were never advertised and, as such, no codal

formahtres were observed for appomtment of 14 Junior Clerks, 03

Lab. Assrstants and one Assistant Store Keeper Their appointments

were, therefore, aptly termed . as iIIegal/irregular " and,

'consequently, their services have rlghtly been terrmnated as

appomtments secured ‘through 1]]egal/1rregular orders would be
void ab-initio and would not ¢onfer any rlght on the holders of
such appointment orders. Their appeals also deserve to be
dismissed on this score.‘

Y

After/ painstaking exercise in pursuance of the order dated

V20.01.2011 in one of the implementation/execution petitions, for

which the then Secretary Educatlon Mr. Muhammad Arlfeen Khan, -

and h1s team genuinely deserve commendatron the Scrutiny

-

Committee prepared a detailed report, stretchmg over hundreds of

pages, wherein they held only the appomtment of PST Shahana-

N1a21 D/o Ghulam Sadlq (Service Appeal No.2177/ 10) according

- to the .prescnbed procedure,- as her name also appeared in the merit

list, and recommended her reinstatement 1nto _service. The '-

- respondent- department also did hot contest her appeal in the

| A%fTED

manner they contestedﬁppeals of .other appellants. Therefo're, her

-

appeal deserves to be accepted.

[ F§<
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Regarding the remaining cases, thé respondents have resisted tllle
appeals on the grounds that neith_er the posts on which
appoihtments of the appellants were madg: were sanctioned before
adverfisement, nor the appellants qualified or were eligible fof the
posts, and codal formaluities like test and interview, preparation of
merit list and approval of competent authority were not observed;
but these assertions of the respondents are belied by the available
record as well as some ddcuments produced by the appellanfs/ '
counse! for the appellants alongwith a joint ‘ellfﬁdavit by
Muhammad Ayub Khan, SET GHS Panyfila and Abdullah TT
GHS Panyalé who performed duty during test and interview of the
appéllants on 24{", 25" and 26" April 2007, during the course of
arguments, showing coﬁ:stitution of co;nmittee; for conducting test

and interview, preparation of merit list after test and interview,

- besides revealing some cases in which the candidates other than ~

those claimed by the respondents to have been’ appoiﬁted on merit
.secured more marks than the latter. So far sanétion prior to
advertisement/publication is concerned, it was duty of the authority
to secure the requisite sanction prior.‘té advertising/publicizing the
posts for inviting applications, and the appellaﬁts can, by no stretch
of imagination, be held responsible for any fault/lapse in this -
respect on the part of the authority ie. EDO D.IKhan. -
thwithstanding the fact that appellants havé p'llaced on file
verification of the certificates/testimonials of some of the
appellants by the respondent-department, even if some irregularity

was found in the appointments, the appellants/appointees should
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‘not be made to suffer for such lapses on the part of the appointing

authority (1996 SCMR 411 (Supreme Court of Pakistan), 2004

SCMR._ 303 (Sunreme Court of Rakistan)., 2006 SCMR’ 678

(Supreme__Court of Pakistan), PLJ 2006 SC_ 81 (Appellate

Jurisdiction)., PLJ 2011 Lahore 736 (Multan Bench Multan). and

last but not the least 2611 SCMR_1581 (Supreme Court of

Pakistan).

(e) It is a matter of record that not in a single inquiry out of so many

inquiries by the department, the then EDO D.1.Khan has been-

w o conf_rgntedA with his signatures on appointment letters, so
g{ 'conveniexlltly termed be the respondent-departmcnt as bogu"s and
fake. When the authonty has never and no-where dlsowneé his
) '51gnatures on such appomtment letters, how the same can be held
as bogus and fake. No-doubt, the record sh;ws departmentalA
- proceedings against the th_en EDO, and major penalty of
compulsory retirement has been imposed upoﬁ him, but only after
' céqsirig colossél loss to the national gchequer, for which he must
be made accountable émd_ also made to make good the loss so
caused to the pubic money, and also 1anding.hur-1dreds of joble‘és
persons in deep trouble by forcing them to engage in-T-;)fotractéd
litigation, during which they have not only begnA robbed of
.  whatever money was left with them .afper securing the jobs; while 4= |
‘ ‘himself enjoying post retirement life wi;th all perks and privileges.

In view of imp1icati0ns/consequences of the ‘acts-on the part of the
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not. before us, we would stop short of making any order with
respect to the departmcntal proceedings agamst him, but w;)uld
indeed, dlrect the respondent-department to recove; the pay/salary
paid to the il]egaliy/ifregularly appointed persons from the pension
etc. of the then EDO Iinstead of burdening thei public exchecjue'r for
illegal/irregular acts.on the pﬁrt of the then EDO D.I.Khan.

No-doubt, an illegal/irregulaf and an'order void ab-initio would not
confer a right on the holder of such ofder, but an order passed by a
competent authority in vth-e discharge 6f his duty ;fter oﬁser;énce
of codal formalities does confer right on the holder of such order to
be heard in support of order in his.favour and his case decided on
me;it instead of a géneral order on the 'direcﬁion of some outside

authority. If authorities are needed , one can readily refer to a

number of cases including cases reported as 1995 PLC(C.S) 419

(Lahore High Court). 2005 SCMR 1814 (Supreme Court of

Pakistan). 2006 PLC (C.S) 1140(Northern Areas Chief Court),

- 2005 SCMR 85 (Supreme Court of Pakistan). 1987 PLC (C.S) 868

(b). 2007 SCMR 330 (Supreme Court of Pakistan), 2008 PLC

(C.5) 582 (Northern Areas Chief Court). and 2007 MLD 703
gLailore). Undoubtedly, notices were not issued to the appellar;ts |
prior to the impugned order by the DCO D.I.Khan, and they were
never provided opportunity of hearmg either by the authorlty

prior fo passing of the impugned order or during inquiry/ scrutmy
proceedings by .several$c0mrn1ttecs during the pre and post périod

of 1mpugned order. As such, the principle of audi- alteram partem -.

was violated at all levels and at all stages rendering the impugned
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order void and invalid, in respect of those who were found eligible

-

for the posts after observance of codal formalities.

There is no dispute that in the case of appointments, in BPS-1 to

BPS-10, the appointing authority, in' view of notification. of the .

Provincial Government dated 7% October 2005, was EDO and thus
also competent authority for disciplinary matters; whereas the

District Coordination Officer was appointing authority for officials

in BPS-11 to 155 therefore, the ilnpﬁgned order in respect of the

appellants issued by the DCO D.IKhan was an order by an

incompetent authority and not sustainable in law as held in cases

reported as 1983 PLC (C.8) 354(Service Tribunal Punjab), 2001

PLC (C.8) 1097. 2008 PLC (C.S) 949 (Lahore High Court) and

1985 PLC (C.S) 1002. The contention of the respondents was that
| ‘ ,

the competent author;ty i.e. EDO D.I.Khan not only endorsed the

impugned order issued'b.y the DCO'D.IKhan and issued a letter

for implementation of termination order but also issued
corrigendum thereby terminating the services of the appellants.

Apart from the fact that endorsement of the order of an

incompetent authority by the competent authority and follow up

letter by him would not validate a void order issued by an
incompetent authority, the corrigendum issued after more than 8
months of the impugned order would also not serve'any uéeful

purpose in view of PLD 2000 SC 104, as after issuance of

termmatlon order the department had become functus- ofﬁcm

It was urged on behalf of the reSpondents that recommendations of

the Standing Commlttee of the Provincial Assembly assumed legal |
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status followihgr judgment/order-'dated 11.6.2009 of the Peshawar
High Court, D.I.Khan Bench, whereby a clear direction {)vas_ issued
to act upon the inquiry repoxzt‘, but they lost sight; of thé fact that no
direction of any authority could absolve the departmental authority

from following the law/rules on the subject and fulfill necessary

legal requirements before passing the impugned order.

9. As a sequel to the foregoing-discussion, we would make the following

order:.:-

(i) All the appeals of Junior Clerks, Lab. Assistants an&' Assist_ant Store

(iii)

Keeper(M) are dismissed with costs, being devoid of merit.
The appeal of Ms.Shahana Niazi (Service Appeal No. 2177/10) is
accepted, and by settl%ng aside the impﬁgned ordér, she is reinstated

|
. . : | .
in service with consequential/back benefits.
!.

. I o . oo ’ - .
The “appeals of the r',egg of the appellants including PSTs(M&F),

CTs(M&F), PETS(M&F), DMs(M&F), ATs(M&F), TTs(M&E)

and Qaris (M&F) are also accepted and impugned termination

order in their cases set: aside, but instead of their outright

reinstatement, their cases are remanded/sent back to the Secretary,

- Elementary & Secondary Education Departrhent,_ Peshawar

(Respondent No.1) for reconsideration of the cases in the light of

above observations for reinstatement of the qualified appeﬂants '

and a speaking order in respect of those who are not found :

_qualified, by the competent authority, after affording opportunity

of hearing to the said appellants through an efficient and fair

mechanism to be evolved for the purpose by him S0 as to ensure

compliance with the mandatory legal requirements on the one hand-
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and :ihﬁ;grity of the proceedings on the other.!:.7, 'Si'ncelt e matter
has already béeh deléyed ingr_dinat‘ely, it is ‘expected ;(hat the
proposed exercise should not také rﬁore than tflree monfhs, Where~ :
after a progress report be submitted to the ,Registrar of the
Tribunal. |

(iv) Thé respondent-departrnent should 2;150 look into claim of those
appellanté 'wh;) have alleged performance of dﬁty for-c‘onsiderable

! time after their appointment-, and if they are found to have actually
performed duty for certain period, and, és such, entitled to -

| pay/salafy for the period of the duty, legal procedure should be

'adopted for recovery of their claims from the then EDO D.LKhan
who has already been held responsible for appointlnenfé in-

question as a consequence of depdftmga;al proceedings agai‘rﬁ
A W

him. T i T

- ANNOUNCED
27.10.2011  (SY

ATTETED - - o -
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Service Appeal No.

Muhammad Ramzan (Ex-PTC)
GPS T. Well Noor Alam

4 ‘ m’tm E'%m
' é‘»g— ) :
260 010

District D.LKNEN oo Appellant

versus

Govt. of K.P.K., through Secretary Elementary &

. Secondary Education, Peshawar.

‘Director Elementary & Secondary ‘Edi.lcat'ion K.P.K.,

Peshawar.

District Coordination Officer, D.1.Khan.

Executive District Officer (Elementary & Secondary

Education) D.I.Khan

/ /) /ﬁ

Prayer

ATTESTED

.............. ........Respondents

Appeal u/s 4 of the NWFP Service
Tribunal Act, 1974 against the
impugned order - dated 04.09.2009,
whereby the services of the appellant

has been terminated

On acceptance of this appeal this
Honourable Tribunal may be pleased
to set-aside the impugned order dated
04.09.2009 and the appeliant be re-
instated to his service with all his
back benefits

Diecy lin 215 )
: %&aad.mzm;ﬁ/ ”CﬁD
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Counsel for the appellant M/S Hldayatullah S 0, Abbas Ah S-O

Mashal Khan, L O Miss Nadla, AD and Muhammad Nawaz, ADO on behalf

e - of the respondents with AAG present Arguments heard and record perused

Vrde ‘detailed judgment . of. today, placed on connected appeal

~.-No. 1407/2010 titled ‘Abdul Salam-vs-Provmce of KPK: through Secretary,

E&SE Peshawar etc.’, the appeal of the appellant .is accepted and unpugned

‘ termination order in his/her case set asrde but mstead of hls/her outright
reinstatement, his/her case is remanded/sent back to the Secretary, Elementary_

& Secondary Education Department Peshawar (Responde'ntj No.l)‘"ffqu

recon51deratron of the case in the light of observations made in the Judgment

for relnstatement of the qualified appellants and a speaking order in respect of

.. those whoare not found qualified, by the competent authorrty,_after affording

" opportunity of" hearing to the appellant(s) ‘through an efficient and fair

- -

'mechamsm to be evolved for the purpose by him so as to ensure compliance

with -the mandatory legal requirements on the one hand and mtegrlty of the

- proceedings on the ‘other kamd. Since the matter has already been delayed

inordinately, it is expected that the proposed exercise should not take more than

o three months, where-after a progress report be submitted to the Registrar of the

Tribunal.

" The respondent-department should also look into claim of .appellants

who have alleged 'perfor?nance of duty for considerable time after Atheir _

appointrnent’,- and if they are found to have actually.performed duty for certain

period, and, as such, entitled to-pay/salary for the period of the duty, legal

- procedure should be adopted for recovery of their. claims from the then EDO

D.I.LKhan who has already been held responsible for appointments in—question

as a consequence of departmental proceedings against him. There shall,

however, be no order as to costs. L A

. ANNOUNCED
~27.102011
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BEFOQ[ T}Jt: KHYBEX PAKHTUNI\H\NA SERVICE TRIBUN
PESHAWAR.

Executicn Petition No. [ /7" /2016
In Sesvice Appeal No.2600/2010

Muhammad Ramzan Ex. PTC : { . e
GPS1‘MVdINoorAmn1 . L - i
Tehsil & District D.I Khan. , . e
: , ' : . PETITIO

i VERSUS
|

1. Thc Scaeta:v, Eciucation (E&SE), Departmerit, Governm
of Khyber Pakhtunkhwa, Peshawar.

2. 'The Director, Ed'ication (E&SE), Department, -Governmer
;Kh\/ber Pakhtunihwa, Peshawar.

%The Executivé District Officer (E&SE), D.I Khan.

o : ‘ RESPONDE!

(&%)

EXECUTION PETITION FOR DIRECIING THE
RESPONDENTS TO IMPLEMENT THE
JUDGMENT DATED: 27.10.2011 OF THIS
HONOURAELE TRIBUNAL IN LETTER AND
SPIRIT.
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_Eibpeal No. |

N

‘In pursuance of ¢

polmmcnt

;

= wl.S‘.r,,,=_A'..,Appt..nl

Ol‘ l?ICl‘ THE :EXE!CU"FIVE DISTRICT OFFICER (K&SK) D.LIKhan

a

dated 27-10-2011 of the KI'K Service Tribunal in service
1407,2010 and other connected appeals, commitiee hzaded by the Secretary to Govt,
- of Khyber Pakhtunkhwa (E&SE) Department considered the cases of the appellants and similar
8 . placed persons a ad came to the conclusion that the appointment o, the following PSTs (Male)
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TXECUTIVE DISTRICT OFFICER
‘ "E&SE)Y DL Khan
EndsNo. pa/ — 7731

Dated D.L.Khan the ¢ 8 [ 20 /2 ‘
Cony for information to: T : . T
1. P.S to Secretary (E&SE) KPK. S '
- 2 P.A o Dircctor (IZ&SE) Peshawar, .
3.

District Coordination Officer 1. Khan.
4. Distriet Officer (E&SE) (M/F) D.1.Khan
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Application under section 7 (2) (d) of
- the Khyber Pakhtunkhwa Service -i
: l
[ Tribunal Act,"1974 for exccution of - ]
, -order_dated ~27-10-2011 passed. in o
i 77 serviccappeal No. 1407/2010. . -
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' Short facts giving rise to the presénl exccution application are as'under:-
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