Nemo for thé peti_tioner nor for respohden_t '

- Case was called time and again but non appeared on behalf of
the petitioner. Consequently the present review petition is dismissed in
default for non prosecution. No order as to costs. File be consigned to

record room.

ANNOUNCED
11.10.2021

v

(ATIQ UR REHMAN WAZIR)
MEMBER (EXECUTIVE)




28.06.2021 Nemo for the petltloner
Previous date was changed on Note Reader, therefore
notice for prosecution of the petition be issued to the petltloner

for 11.;10.2021. Respondents also be summoned for the date

fixed. ‘ ‘

(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN) -
MEMBER (EXECUTIVE). -~ MEMBER (JUDICIAL)
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03.11.2020 - Junior to'cou'r)seI for the petitioner and Addl. AG
| for the respondents present,
The Bar is observing génerél striké,_ ther'efore,- the
. matter isac_:ljo ‘ d to 11.1.2021 for hearing before the |

D.B.
. (Mian Muhamm Chairthan ~
' Member ; o
11.01.2021 Kabir Ullah Khattal% learned Additional Advocate General

-+ present on behalf of peétitioner.

He made a request: for acljourhment.~Adjourned. To come

up for argupreqts on 30.03.2021 before D.B.

(Mian Muhammad) -(Rozinﬁlehman)
Member (E) f - Member (J)

30.03.2021 Due to non availabil_iiy.of the concerned D.B, the case is
adjourned to 28.06.2021 for the same.
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.,18.0:,2.2020 _ Petitioner absent. He be put to notice for the date fixed.

¥

~ Adjourned. To"¢é‘me up for further proceedings on 02.04.2020.

before D.B.
Vi

- (Husd#ain Shah). - (M: Amin Khan Kundi)
' Member - "~ Member .

B e th il gty it gl
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29.06.2020 ~ Due to COVID-19, the case is aldjourried‘to 24.08.2020

;eﬁz

for the same.

«
s 4
-

24.08.202'0 "~ Due to summer vacation case to come up for the -
' same on 03.11.2020 before D.B.

N
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Court of -

FORM OF ORDER SHEET

Review Petition No. 357/2019 .

S.No. -

Date of order
proceedings

Order or other proceedings with signature of judge or Magistrate -

2

3

2019 Petit

23/09/2019

Adjourn
before D

&

Me

please. S \

The Review Petition submitted by Difector of Elementary and
Secondary Education Khyber Pakhtunkhwa in appeal No. 532/2019 may be

entered in the relevant Register and put up to the Court for proper order.

REGISTRAR ' -

This Review Petition be "put up. before. -D. Bench

onf212-%17

toner absent. He be put to notice for the date fixed.
To come up for further proceedings on 18.02.2020

B.

moer Q;S;bcr
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BEFORE THE HONORABI.E KHYBER PAKHATUNKHWA

SERVICE TRIBUNAL PESHAWAR

eviev Pedlfaon Mo D5F Z_
Review Pefifion NG 1-/2019 IN SERVICE APPEAL NO: 532/2019

Secretary (E&SE) Department, Khyber Pakhtunkhwa & others.
..................................................................... Applicants

VERSUS

Muhammad Tariq Shah ADEO District Karak. .... Respondent.

3
REVIEW PETITION FOR EXPUNGING/DELETING.PARA-é FROM THE JUDGMENT
DATED 9/8/2019 OF THE HONORABLE TRIBUNAL IN THE TITLED APPEAL ON

FAVOUR OF APPLICANTS/RESPONDENT NO.2

Respectfully Sheweth :-

The Petitioner submits as under:-

ON FACTS;-

| That the tilted appeal was - pending for adjudication before this
honorable Tribunal for setfing aside the impugned orders and
no‘rifiécﬁon 8/2/19 and 23/4/19 and has been dismissed dgoinsfr
the appellant and private respondent No.5 vide judgment dated.
9/8/1 9.(Copy of the Judgment dated 09/08/2019 is annexure-A).

2 : That from the perusal of pdro~6 of the said judgment, it has been
observed that adverse remarks & observations have been
passed by the learned member of this Hon;able Tribunal ogoins’rb
the Respondeh’r No.2/Director (E&SE) KPK Peshawar without
perusal and observing the prevailing policy Notified vide
Notfification No. SO(SM) E&SED/2-3/2016/SSRC of MC dated
27.03.2019. S.No. 5, which is reproduced as under:-



EX
»

C e e . RPN
Loty AR e S

S.No | Nomenclature of | Minimum qualification  for | Age | Method of recruitment

the post . | appointment the initial | Limit

recruitment or by Transfer. _ _
Assistant Sub I. At least second class 25-35 “‘By initial  recruitment
Divisional Bachelor Degree or BS (4 | years | provided that if no suitable
Education years) from a recognized ‘ officer is available then by
Officer/Asstt; University. fransfer of SST (B-16) of‘
District Education | II. At least 2nd class Bachelor : Teaching cadre. Note: that
Officer (BPS-16) Degree of Education from a . on induction, aill such
{Mdle & Female) | recognized Univeréi’ry & . officers shall undergo 6

weeks  post  induction |-

li. Five years Teé;:ching or training on  the following
administrative experience in modules; o
Government recognized - I- Financial Management.
institutions or offices ‘ li- HR Management.

iii- Information Technology

3. That the leamed member didn't consider the above cited crystal clear
policy and passed the negative remarks against the Respondent No. 2
in the above mentioned jud‘gmen’r“'whiéh is ilegal on the part of this
Hon'able Tribunal & needs to be sef-aside to the ex‘reht'.of para 6 of the

said judgment in favour of Respondent No.2.

4. That ’rhe respondent No.02 has acted as per law, Rules & cited criteria
vide Notification dated 27/3/2019 in the interest of public Service for

running the affairs of the office concerned smoothly. _

5. That the adverse remarks passed by the honorable member against the
respondent No. 2 is beyond the jurisdiction and mandate as the

respondent No.2 dc’red as per law rules and policy.

In view of the above made submissions, it is most humbly prayed
that on the acceptance of this review petition, the remarks mentioned
in para 6 vide judgment dated 9/8/2019 in service Appeal No.532/2019

case tiled- Muhammad Tariq Shah versus Government of Khyber




o ' Pakhtunkhwa & others may very graciously be expunged/deleted in
the interest of equity & justice in favour f the respondent No.2/Director,

Elementary & Secondury Education, KhYber Pakhtunkhwa, Peshawar.

Dated:- / /2019.
Petitioner
Dlrectg:
. Elementary & Secondary
Khyber Pakhtunkhwa
Peshawar.
(Respondents  No: 2.
AFFIDAVIT

| Hayat Khan Asstt: Director (Litigation-ll) E&SE Department Khyber
Pakhtunkhwa, Peshawar, do hereby solemnly affirm and declared on oath that the
contents of the instant Review Pefition are frue & correct to the best of my

knowledge & belief.

Deponent
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GOV ERINMENT O KHYBER DAY
UCAT

e
AT Nt 1\1\ V& SECG sNDARY [ORY:

NOTIRES /\H!N\

A e

< Peshimvar, ¢ datad the March 27, P0G

E\jﬁ._SOSST\"%‘;E& 3103 7/7016/%%1{( of M.C: In pursuance of the 1'n‘0vi:fm1\. contrined auherule () of tuic-d ol the K hiyber pakhiankingg Provinee

u

Civit Servants (A})Dcu aent, Promotion and Transfer) Rules, 1989 e 10 mpcn coton of s Sopartmonts Natifieation No. S(.)(_.*,\'!\x’;)l‘.“,L.‘%lil')/'}-

,16/8 SRC of MC dated 03-07-2018, the Elementary & Secondary Hdueation Departiment, in connnliation with the Itstablishiment Department andd

he i inance 1’)cpﬂr‘umc‘n’-;, fercby lays down the method of recruitment, (_"u;‘.‘{li‘.c:nimx andd other conditions speet ed in Column No. 3 e 5 of the

Ny

Ap{-i::ndm to the Motification which shall be ‘-.")x cable to the posts of Schools Man ngenient Cadre under the 1)11(:1‘“‘1;;10 of Blementary ¢ & Secondary
Zducation Khyber Paklhitu imkhwa Peshawar and D'xcc’o vamu lam & Teachors ducation [hyber Paki pukinwva Abbottabad as gpeciiiec in

Cotumn No. 2 o the said Al pr-ndix.

AVPIN ‘.2_!;1
B ey e -:___________v———-ﬂ",,.”_ ey S e e
‘\(‘.ncnc,.m.n of the Post Minfmum Qu.lh.:c-.ll‘.o'\ for Appoir 'x'tuu { by Ape Lint | f l?u rmz nent
Tritis *’{L"rm' nent 63 1y T |
S D antdy tment O3 U0 . ] e

U S o A4 . : B
i reeior (‘*'1'3‘7’3‘;‘ ll H', p'n.no'm,\ : L oof semiority-ci 1;—51&:‘.'»» Trom
b amongst the l"_)i:; Fducation Officers and Addition |
\ Directors (Male ant i 1}@:) with at least five youd sorviee 1

pPa-19 as such ¢ ‘.:\1“1’ SUCCess ful con‘.;'xicuon of Sewtor

Management Coary

L

provided that o s "11‘:1@ officer is available fov promoiing
P

")

_(yen by transter o Bl ag-officer: 77

.'“n,f,‘.:‘,é of 5‘10" otien. a joint coprity bt O
ion. Qffiers and Addi Lonid 12
alt ht. e mn\'mu

:
l

reslols,

U
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District Bdueation Officer C : Tk CUBy pr omotion, on the basis of senicrity- cum»hmcss, from
b Additional Rircctor amongst the Deputy District Nducation Otficers and D eputy
(3052195 (Male and Directors(Male and Female) with at least seven year ser vice In

BPS-18 or twelve year service in BPS-17 and above and such
officer shall undergo six wecks post promotion training on the,
following modules, namely:

Femaie)

1. Financial Management;
1. HR Mandgement; and
. Inforinztion Technology:

Provided that if no suitable officer is available for promotion
then by transfcr of BPS-19 officer”.

Deputy District Education i M.Phil in Education from recognized 251045 (a) Eighty Percent by prométion, on the basis of seniority-cum-
Officer/Deputy Dircctor University  with 1hrec years teaching or years fitness, from amongst the Sub-Divisional Education Officers
(BPS-18) : administrative  experience  in - Government and Assistant T)xrcc tors (M ¢/Female) with at least five year
(Male and Female) recognized cducational institutions or offices; service as such and suchofficers shall undergo six weeks post |
e or : ' A promotion tréimn" on following modules, namely:
ii.  at least Sccond Class Master's Degree or 3S i Financial Mamgvmcm :
pur  year of : . :

grduc u)on ?301‘;11 qicozmc"}'l::ioiinv?i?ir;twlfh - HR l‘vxm“.»‘zg;xrj..gp‘t amt.

- S y : ii. [nformation T_(;_ Hnology: -

five years teaching or = ad ninistrative o R

n(,.‘xpcncnut m pr"? im‘d qbovg. ”ll Provided lnat suitable officer is available tor,
Py, N Y1 Y "o N v . -
OVEInme recognizec hicitiona promotion th‘n by srangle 0,11334?5-58('>lhccr“; and
institutions or officess or
i, at teast Second Class M. /\/\4 f)t, vah\, Ce 1 (by twenty pereeit by imtw ;LC(U ment

Llass M.Ed/M.A (Bduealion:
Man'\bunnnt) or cqmva!c'l' U

yc:-.zs tcz ching or adminisira

Government recoghi ',cd o "cth\c:itioi\al
Lo e institutions or offices. T )
Sub- Dwmoml i’du‘__uhon i. At lcast Sccond Class M. A/\A Sc of 21to 40 - | (a). Eighty percent by’ p"o'nouoa on the basis of seniority-cum-
Officer/Assisant Dlrcctor years) from recognized Univer :>1ly, ' years {itness, froni amongst the p, \ssistant Sub- Divisional Education
JABPS-1) 1 ii_at lcast Sccond Class Bachelor's of” Euucailon . Officers and. Assxslant stmct qucmoq Oinch (Male &
(Malc-and Femalg)ss - froma recognized University ; and T e CEERATE) WA e AL
- T iii. three ycars teaching ot “admir o S
cperl \ N Provided that if no s

Gnvc: nmeni

lhcn"oy-tr:msfer-‘of_—BIR

Lty Twenty pereent vy
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S T Ascistont Sub-Divisional 1. Atleast Sceond Class Bachelor’s Degree or 25135 “By inttial récruitment: N
Frducation Officer/ BS (foui y'unx) from a recoguized University; ycars o
Assistant District i atleast Sceond Class Bachelor’s Degree of Provided' that if o suitable bfficer is available then by |
Education Oflicer (B305- - Education flO n a recognized University | and transfer of Seconduary School Teacher (BPS-16) of Teaching |-
16) (Male and Femalce) i, five years lLGCl‘lIl{, or administrative Cadre. . o
expericuce in Government recognized Note:  On induction, all such officers shall undergo six {.
institutions or offices weeks post induction training on the following
modules, namely:
i Yinancial Mangagement;
ii. HR Managems ; R
o - ifi. . Information Téek;
- SECRETARY TO S C . -
GOVE RNMEN'I OF THE KHYBER PAKHTUNKHWA - b e

ELEMENTARY AI\

dst: of even No. & Date:-

1y forwarded to the:
AN Administrative Secretaries to Govt, 6 Khyber#
Seeretary 1o Governor, Khyber Pabhitu nkhwa, ,
Secretary to Chicl Minister, Khiyber Pakhiunkhiva
Chairman Khyber !"akl'lunkh\vn Public Sérvice:C
Directorate of Slementary & Seccondiry .;'{ lgaly
Directorate of Curriculum and Teachets Educs
Al District Education Officers (Male/Feihalsy ir
Dircctor Information (\h) lu l"x,..tmnz‘n\"’ f"‘
M‘ nager Govcrm‘w"t Pr

skhtunkhwa,

sl(m T’Lsh'}wm

vith 1 .1\, request to 13!\ \'t(k pu mqu

PS to Sceretary L&bm Dppdrtmcnt hhybcr Pak
PS to Special SCCEC.‘JV E&SE Dc')a:‘wncm, Khybest khiunklm
PAta z’_\uau;oml Seeretary (Es.ao) L&SL Duﬂ ‘

Pt,bhi‘.W‘dI‘.
I\hvbcr Pm\htuvkhwa Peshawar.
hyber Pakhtunkh wa, Pcslmw

: Y é" Gccond ry Bducation }\i.»hur Pakhtunkh wt Q?Af 5‘.04&70':!)(

D SECOI\DARY EDUCATION DEPART I\"ENT

wtinkhwa, Peshawar, e
pload the same

¢ on the web site of the Departiient.
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BEFORE THE HON’ABLE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL
PESHAWAR .

Application No. / 2019 in service Appeal No.532/2019

Secretary E&SE Department, Khyber Pakhtunkhwa & others. ... Petitioners.

VERSUS

Muhammad Tariq ADEO District KaraK...........ccevcveeovsrvessssnsrennennsis. RESpONdent.

APPLICATION FOR CONDONATION OF DELAY FOR & ON BEHALF OF PETITIONERS.

Respectfully Sheweth:-

" The Petitioner submits as under:-

ON FACTS.

I That a Service Appeal No.532//2019 case Titled Muhammad Tariq Shah Versus

Government has been filed by the appellant before this Tribunal & was decided vide
~ judgment dated 9/8/2019 wherein, in para-6 adverse remarks about Respondent No.2 has

been passed against the policy notified by the competent authority on 27/3/2019 ..(Copy

of the judgment is annexed as Annexure-A).

2 That being aggrieved from the above mentioned judgment dated 09/8/2019 to the extcnt
of para-6 the petitioner is filing a review petition with this application for condonation of

delay caused due to late transmission of the very judgment to the respondent No.02 on
the following grounds.

ON GROUNDS:-

A. That the factor of cause of action in the instant matter is continues cause of action & the

impugned judgment of the Honorable KPK Service Tribunal dated 09/08/2019, in the

titled case against the Petitioners/ Respondents come in the purview of the definition of
continues wrong therefore, the cause of action starts on the First date & ends of on the

last date of every day, month & year. Hence no question of delay arises in the instant
matter. ’

B. That law requires that matters/cases must be decided on merits rather than on
technical grounds including the limitation of time.

C. That the Petitioners/Respondents have got a very good case in their favour. Therefore,
technicalities including the point of limitation are liable to be ignored as the Petitioners
are mainly serving the public at large in education sector on non-trading concerned.

D. That the case of the Petmoners is well within trme & strictly in accordance with the
relevant provisions of law rules & policy.

E. That if the delay caused unintentionally on the part of the Petitioner is not condoned,

then the Petitioners will be suffered in irreparable loss of both financial & administrative
nature.

4
4




F That there are so many judgment passed by the Superior Courts of Law, wherein the
point of limitation has been ignored & the matter has been decided on the merits of the
case. T

R

G’ That balance of conveyance is also lies in favour of the Petitioners/Respondents & if
delayed is not condoned in favour of the Petitioners then it will become a precedent in
future.

In view of the above made submissions, it is most humbly prayed that this
Hon’able Tribunal may very graciously be pleased to accept the instant
application for condonation of delay in favour of the Petitioner/Respondent
No.2 in the interest of justice.

Applicant/Respondent No.2
Dated / /2019

irector
E&SE Department, Khyber -
Pakhtunkhwa, Peshawar.
(Petitioner/Respondent No:2)

AFFIDAVIT

I, Hayat Khan Assistant Director (Litigation-1l) E&SE Department do
hereby solemnly affirm and declare on oath that the contents of the instant
application for condonation of delay for filing of Review Petition CPLA against
judgment dated 09/08/2019 to the extent of para-6 are true & correct to the best
of my knowledge & belief.

Deponent
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Appeal No. 532/2019
Date of Institution -... 25.04.2019
Date of Decision ... 09.08.2019

Muhammad Tariq Shah, ADEO (BPS-16), ADEO. Establishment DEQ (Male),
Karak. - N : '(Appellant) '

VERSUS '
The Secretary (& &SL) Educanon Government of Khyber Pakhtunkhwa, ClVll
. Secretariat, Pesh.xvcxr and four others. S (Respondents)

MR. ]AIMUR ALI KHAN

Advocate : o . -~ For appéllant.
[ wr M‘U;--LAMMA.D.J_AN. A N |
Deputy District Attorney - ---.. For respondents.
MR. SHAHID QAYUM KHATTAK, - v;a;;‘.,{war N
Advocate -=- For respondent no.S.
 MR. AHMAD HASSAN, ' - MEMBER(Executive)

- MR MUHAMMAD HAMID MUGHAL ~ --  MEMBER(Judicial)

'JUDGMENT

ﬁ’lMAD HASSAN, M EMBER Arguments of the Iea1 ned counsel tor the

parties heard and record perU\ed

ARGUMENTS

02. - Learned counsel for the appellant aréued that he was appointed as PST in
1999 and promoted to the post ef SST on 28.10.2014. That after proxnetion; he was
posted at GHS Turki Khel and- contained performing duty satisfactory. fhat after *
cmnp[etion ot tenure.at ‘the abovze sehooi, he was posfed/transferred against the
jv'zlczint post of ADO Establishment Primary at DEO(M)O:fﬁ,c_e_,_Ka'rak vide order

dared 20.11.2018. After lapse of one nilonth‘ his services were placed at the dispesal

of DEQ(M) Karric for further posting, whereas fespondent no.5 was postedva.t ‘h-i.s ,




Sarvice Tl i

Peshawar

placé vide.olrder dated 15.01.2019 but was withd‘rawn' on 08.02.2019. He further

argued that respondent no.5 exerted political pressure through MTlJA concerned for.

cancellation of order dated 08.02.2019 and ;ilso-produced relevant dmunﬁentary

evidence and in nut shell transfer of the appellant was withdrawn due to poli,tic_ial '

in1tér‘t‘efel1ce which was against the posting/transfer policy notified by the provincial

government and instructions dated 27.02.2013 issued as a sequel to famous: Anita L

- Turab case.

03. Learned counsel for private respondent no.5 in rebuttal stated that initially

the appellant challenged the original transfer order.through Civil Suit filed in the

court of Sgnior Civil Judge, Karak but tﬁis fact was cqﬁcgaled by him. He failed to
file departmental appeé! against briginal order daged-15.01.2019. Moreover, it @ag
the appellanf who exerted polifjcal piressum t;or withdrawal of transfer érder dated
‘15.0’1‘.2019. Moreover, respondent né.S"was -SST,(Gé.ncralj, whereas Fhe él'.)..pellan-t
belonged to SST (Science Group) th};s Iwas ‘nét_eligible to hold the post‘l referr'éd‘ tb

_ above.

c
U

by the competent authority and thereafter adjusted againsf the post of ADO in BPS-

16 in the office of DEO(M) Karak. That he had personal ,differencés ‘with the

Headmaster Incharge, which was also a contributing factor in his transfer to the . ' -

above office. That post of AI').O‘(BPS-1‘7) are earmarked for the ofﬁéeré of

Management Cadre, theretore, official belonging to the teaching were not eligible to -

04.  Learned Deputy District Attoimey argued that the appellant was transfer;‘ed '

[rom GHAS._ Turki Khel to GHS Paloosa Kamari due to poor law and order situation |

hold these posts. The can only be adjusted as stopgap arrangement in the exigency |

"of service, -thus the appellant canno‘f'é]aim posting’ against the said post. He also

“highlighted Section-10 of Khyber'Pa'khthnkhWa" Civil Servants Act, 1973 and




K‘;. b vy . .A.;Lusl.
A : ' : Servic '"-“'“-'*L
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,/ | failure on the part of the appe‘llant who assalled mmal order dated 15. 01. 2019

before the appellate authority. .

- CONCLUSION

05. The appellant is aggriev:ed- of withdrawal of initial posting/ttansfer order'
~dated 15.01.2019 through order dated 08.02.2019. It has been proved through the
available record that this'order was nat assailed by the appellant ‘before the
competent departmental_ authority by way of filing Vdepartm'ental appeal., He
l\nocked the door of Senior Cit/il Juclge Karak by way'of filing civil suit. Aftet -

havma succeeded in w1thdrawal of order dated 15 01 2019, he withdrew the cml

suit. This fact was concealed by the appellant from this Tribunal and an ample proof

(o exhibit his conduct/behavior.

0o. Instead of dllatmg on other aspects ot the case, 1t would be in the mterest of
";ust'ice and fair play to hlghllg‘nt that the appellant and private respondent no. 5
belonged fto the T e’tchmg Cadre, whereas this post was required to be tllled from

amongst the officials of Management Cadre. In these circumstances posting of both

Yhe officials against the Management Cadre was illegal and-not sUstainable in the |
eyes of law. It is regretted that respondent no.2 fajled to discharge his duty in = |
accordance with the law 'and rules. Silence on hls pa’rt and by notl.agitating this
important aspect of the case tantamount 1o culpable neghgence It also fell in the
ambit ofj misuse of authority which constitutes misconduct thus he rendered himself

liable to dlsmplmary proceedmgs under E&D Rules 2011. In order to sensmze the

'

respondents about their dutles/responsmthtles attentlon is invited to mdgment ot

Peshawicu High Court, Peshawar dated 18.11 2009 passed in er’[ petition no 2937- :

© P/2009| which was. 1mplemented ide notmcatlon dated 08.02.2019 issued by the ~°

Establishment Department If the respondents have no regard of judgments of

e e s s s e



“superior courts and continue flouts their own instructions, then. tall- claims good

sovernance would be nothing more than a cry in the wilderness.

07.  As a sequel to the above, the appeal is accepted and 1mpu|gned order dated-

08.02.2019 and 23.04.2019 -are set aside. The respondents are directed to recall -
iranster mdus of the appellant and private re%pondent no.5 within a perlod 01‘ one
month and post'suita.ble officers of the Management .Cadre against the. said posts.

Parties are left to bear their own costs. File be consigned to the record room.

. - o .A A' . ) . ) 'l‘ﬁ.-‘ )
| / | NIVAHMAD HASSAN)
, o o MEMBER ST
(MUHAMMAD HAMID MUGHAL) o ‘ L
MEMBER o SR

/—-\N:]\I!OUNCED . S Qj_ﬁf_.?ﬁ/g
f?/ @ c.-r_---w———-—-f—f" ' j.f:

09.08.2019




