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06.03.2019

" 06.03.2019

T

Clerk to counsel for the appellant preséht. Mian Amir Qadir,

District Attorney alongwith M. Oba

id Ur Rehman, ADO for

respondents preéent'.l Clerk to counsel for the appellant seeks

adjournment on the ground that counsel for the: appellant was busy

before the High Court, Swat Bench. C
proceedings on 06.03.2019.

Counsel for the appellant present.

ase to come up for further

l .

ember. -
Cantp Court, Swat

Mian Amir Qadir, District -

Attorney for- respondents present. Counsel 'for the appellant

submitted .an application for withdrawal of thé instant appéal. As

such application is allowed and -the

withdrawn. File be consigned to the recc

Announced:

instant” appeal iswl\lereby

rd room.

~ Member
Camp Court, Swat




04.12.2018

Mr.

Appellant abscnt. |.earned counsel for
Usman Ghani lcarned District present.

the appcllant abscnt.
“Written reply not

submitted. No ‘one plcsmi on. bChd“ of xvspondcnls. Notice be

issucd to the appellant as well as 1o the respondents for 09.01.2019.

/\d;oum To come up for written 1cply/c()1n1 ients on the date fixed

before S.B-at (,amp Court Swat.

09.01.2019

e

Mcraber
Camp Court, Swalt.

e

Clerk of the counsel for appellant present. Mr. Obaid-ur-
Rehman, ADO on behalf of respondent No. 3 alongwith Mr. Mian

Ameer Qadir, District ‘Attorney for the respondents present.

Written reply on behalf of respondents not submitted. Learned

District Attorney requested for further adjournment. Adjdumed.

Case to come up for written reply/comments on 05.03.2019 before

S:B at Camp Court Swat.

(Mu

hammad Amin Khan Kundi)
Member
- Camp Court Swat




e

04.07.2018 | - Mr. Shamsul Hadi Advocate counsel for fﬁe appe’llén:t:'
: - present. Mr. Usman Ghani learned District Attorney for -
respondents present. Written reply not submitted. Adjourned . To

‘come up for written reply/comments on 07.08.2018 before S.B at |
camp court Swat, ' o S

Chairman
Camp Court, Swat.

07.08.2018 - Clerk td'counsel'fopthe_ petitioner present. Due to
' summer vacations, the case is adjourned..To come up for the
same on 05.09.2018 at camp court Swat.

05.09.2018 Clerk of counsel for the appelnat pre‘sent_.' ‘Mr. Usm;an thmi, '
.  o ' District Attorney for respondents present. Written reply not submit;ed.,
Requested for adjournment to submit the same on the next date of hearing.

Granted. Case to come up for written reply/comments -on 0_5.11."201'8 -

/

before S.Bat camp court Swat.

‘Member
Camp Court Swat

05.11.2018 Due to retirement of the Hob’ble Chéi:man Service
' Tribunal is incomplete. Tour to Camp Court Swat has 'be;eh

cancelled. To come up for the same on 04.12.2018 at camp court

Swat.




Sec

| 05_1.04.20~1§~ ] f Counsel for the appellant and Mr Usman Ghani,

v09jj(')3.2'018 Counsel for the- appellant presznt wPrehmlnary apguments
h heard. V1de my detailed order of today in connected service appeal ;
No. 209/2018 entitled “Shamsher Vs.‘ DEO|(F) Baunir and others”,
this- a‘ppeal is also admitted to regular hearing. The appellant is
. direétec! to deposit security and process fee within 10 days. Thereafter,
~ Denngitad notices be issued to. the respondents. To come, up for Written-
WAL Feg »

.

109.05.2018

£ 07.06.2018 |

reply/comments on 05. 04 2018 before S.B at

L e : Cam

camp court, Swat.

Court Swat

Dlstrl 't Attorney alongw1th for the respondents present.

Weitterr reply not subrmtted Learned

-

Swat.

n
sl

+
The Tribunal i’:‘s‘ non-function

| |
DlstnctwAttomey seeks :

adjournm it Granted. To come up for  written

<A L :
\ reply/comments on 10.05.2018 before| SB = at Camp Court,

Camp court, Swat

alt .due to retirement of the

Worthy Cha1rman \l‘o come up for the same on 03:06.2018

before the S.B at can\'}p court, Swat.

\\

v

L}
\

_ Neither :appellant\l.n'or his{ counsel present. None is-
present on behalf of the respondents. However, Mr. Usman,

der |

Ghani, District Attorney pu‘t appearance on behalf of the
“respondents. Adjourned. To come up (for written reply/comments
on 04.07.2018 before S B at Ca 'np Court, Swat.

Chalr_r‘nan A
Camp Court, Swat
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1 2 . 3
1 01/03/2018 The appeal of Mr. Malang resubmitted today by Mr.|
P Shamsul Hadi Advocate may be entered in" the Institution
Régister and put up to Worthy Chairrp'an for proper order
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The appeal of Mr. Malang son of Ummmat Shah Ex-Chowkidar GPS Giro Buner received
today i.e. on 15.02.2018 is incomplete on the following score which is returned to the counsel

for the appellant for completion and resubmission within 15 days

Copy of impugned order in respect of appellant is not attached with the appeal.

No. 36 Lf /s.T,

Dt. /‘2(‘90? /2018

REGISTRAR

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Mr. Shamsul Hadi Adv. :
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‘ ¥ BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE

Service Appeal No.

Malalng

........................................................

TRIBUNAL, PESHAWAR.
28% 19018,

e Appellant
VERSUS

District Education Officer (M) Bunir and others...... Respbndents

INDEX
S.N | Description of Docﬁments Annex | Pages
1. | Memo of Appeal. 1---3
2. | Affdavit, | { A
3. | Addresses of the Parties. S
4. | Copies of Appointment letter and service Book A 6_. /9
S. | Copy of regularization notification of 2008.
: B 20-23
6. | Copy of impugned office order dated:30.06.2017 C | 5 (/
7. |Copies of Judgment dated:07.05.2015] and
application. 23~ (" []
8. | '
7. Wakalat Nama | (/ 5‘
Appellant
Through
Shams ul HE i ¢
Dated: 12/02/2018. Advocate, [Peshawar.

Office: Near Al-Falah Mosque, Hayat
Abad, Mingora.
Cell No. 0347-4773440.
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‘ 'BEFORE THE KHYBER PAKHTOON KHWA SERVICES
TRIBUNAL, PESHAWAR. |

Service Appeal No. ﬁ/ 2018. | Khyber Pakhtukn

|
|
I, Ser vice Tribumnat
|

Malang S/o Ummat Shah Diary No. ‘9\[3

(Ex-Chowkedar GPS Giro, Bunir) | pacatd 72720 157
R/o Village Giro, District Bunir................... e, Appellant.
| Vs |

1. District Education Officer(Male) Bunir.

2. Director, Elementary & Secondary ; Education Khyber
Pakhtunkhwa, Peshawar. | ‘

‘3. District Account Officer, Bunir. |
4. Accountant General Khyber Pakhtunkhwigl, Peshaw_ar.
5. The Government of Khy_ber‘ Pakhtunkhw{a through Secretary
Education, Civil Secretariat, Peshawar.. .. froreeeees (Respondents)
|
APPEAL UNDER SECTION 4 OF | KHYBER
PUKHTUNKHWA SERViCES TRIBUNAL L&CT 1974
AGAINST THE IMPUGNED OFFICEi; ORDER

DATED:30.06.2017. -

r
|
|
|
|

PRAYER IN APPEAL: ‘

| On acceptance of this appeal the impugned order :30.06.2017
Filedto-day _ o o ! -
regarding non sanctioning after retirement benefits i-e pension .
Re%mt?f" and gratuity . of appellant may kindly 'Z!?e set aside and the
appellant may kindly be awarded pensior:.t and gratuity etc of

appellant of his service with all back beneﬁts of after retirement
of service. | a

Respectfully Sheweth 5

1. That the appellant served as Class ’IV Employee in the

Re-sub
s mitted to m"535>‘Educa‘c1on Department Bunir and as such got his

and HY
. retirement on the saud post (Cop1es of Appointment letter

/ [m'aw* and service Book are- annexure “A”). |

b
5




P

That keepin‘é""in ‘view the agonies and the financial

constrains of the family of the low grade _retiring

employees, the provincial government was pleased to

regularized the sefviées/ Posts of the appellants in the
year 2008 and as such they were declared civil servants
and furthér the s‘élid order was confirmed according to
“Regularization Act,2010” and as| such the appeilant
performed his duties as permanent employees of
Education Departmen‘; in Bunir, till date vof their

retirement.(Copy of notification is annexure-B)

That the appellant keeping in |view ~of the above
circulation was hopeful to get pension benefits etc after
his retirement and as such waited| for the same when
they were taken by surprise when the Respondents No.1
informed the appellént, that they are not ,qﬁalifying for
pension  benefits and  others  benefits ~ after
retirement.(Copy of impugned office  order

dated:30.06.2017 is annexure-C)

That against the illegal actions of the respondents, . the
appellant finally approached Peshawar | High court
Miﬁgora- Bench as in similar na’ture issues pension -
benefits of the others similar placed employees were
awarded by the Honrable high court through various
judgments, but finelly the a larger bench was constituted.

in the issue in hand, where writ petitions of the appellant

and others treated as departmental ‘appeals respondents

were directed to decide the same in accordance with law
and rules and in light of the judgment delivered in Amir
Zeb’s case.
That the judgment was communicated  to the
respondents in shap'e\ Qf departmenntél éppe_a‘l but the
same was not decided w'i-thin the statutory period.(Copy

of application and judgment are annexure-D)
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GROUNDS:

gz
.

A.

- august Court.

3

That being aggtieved the appellants prefer this appeal on

the following grounds amongst others inter-alia.

That actions and inactions of the respondents are

violative of the constitution and the relevant laws laid

down for the purpose, hence needs

interference of this -

That the appellant has a  poor financial background

and served the department for long considerable period

with the hopes of further benefits after retirement but the

respondents did not observe the prescribed rules,

regulations and denied the benefits

to the appellant.

in shape of pension

That the issue in hand has now already been decided by

this august court through a similar

nature cases hence

the appellant deserve for the same treatment.

It is, therefore, humbly prayed that On acceptance of this
appeal the impugned Orders dated:30.06 .2017 regarding

-non

gratuity of appellant may kindly be

sanctioning after retirement benefits i-e pension and

set aside and the

appellant may kindly be awarded pension and gratuity etc of

appellant of his service with all back benefits of after retirement

of service.

Or

Any other relief wh1ch th1s august Court deems appropnate

may kindly be awarded to meet the ends o

Appe

f JU.SUCC

llant

-

Celo
Malan‘g '

ShavmsI ul Hadi

Dated: 12/02/2018

Advocate, Peshawar.
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
'TRIBUNAL, PESHAWAR

Service Appeal No. /2018.

Malang...........c.ooevvens oo [T O Appellant
VERSUS

District Education Officer (M) Bunir and others...... Respondents

AFFIDAVIT

I, Shams ul Hadi, Advocate, Peshawar do hereby as per

information convoyed to me by my client solemnly affirm and
declare that the contents of the Service|Appeal are true and

correct to the best of my knowledge and belief and nothing has

S

ADVOCATE

been concealed from this Hon’ble Court.
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Wl BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
’ TRIBUNAL, PESHAWAR.
Service Appeal No. /2018.
............................... e s Appellant
. VERSUS
District Education Officer (M) Bunir and others...... Respondents
ADDRESSES OF THE PARTIES
APPELLANT:

Malang S/o Ummat Shah
(Ex-Chowkedar GPS Giro, Bunir)
R/o Village Giro District Bunir
Cell No.

RESPONDENTS:

1. District Education Officer(male) Bunir.

2. Director, Elementary & Secondary

Pakhtunkhwa, Peshawar.

3. District Account Officer, Bunir.

Education Khyber

4. Accountant General Khyber Pakhtunkhwa, Peshawar.

5. The Government of Khyber Pakhtunkhwa through Secretary

Education, Civil Secretariat, Peshawar.

| Through

Dated: 12/02/2018

Adv

App

<

Sha

ellant

ms ul Hadi

ocate, Peshawar.
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BERAE " lr.Meleng §/0 Wr.Umnatfl Shah,B/0 Giro; Bogra and sl
. doner is hereby appointed as Chowkidar aty. GPS..B&J.OOD.SI‘GU(GIID;»?.:?
on contréct Basid at @Rs.1200/~per month fixed subject ito the’. 2
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Note; hd The entries in this page shouid be renewod or re-atmsted at least every five year
shauld be dated.

1. . Name: <

,|'~: i 3 . { ! 7
SISO PN

w————
1
'
{
i
~
{

%zjm =

2. Race: ﬁ/ :ff"/’/ '

r—
u§ 3 : e (ST | o,
. q- - |

| //azzm,( PR N R

3 Resi‘den’ce: :

- ﬁ'yf/,g‘a,éﬂf}?"ct’—r /) : sz—c« ~~~~~ j//:c.‘zb&é‘é'

v e e

" 4. Father’s name and residence: . ' o )
) . 6{4’7"7}/’!‘; ¢ S /,;.:: /i

5. DateofbirthbyC}irist.ianera.as Cré 7S 3 — ‘5_'/.‘ v

—_— nearly as can be asdértained: . .
[ St sty 114 V) v ki

—— 6. Exact height by me;fasurement.: ' 6" -5’ .

7. Personal marks fot‘;identiﬁcation:: s f""'f/ G Fece

. i ; l', Yt d sS4 I[TES™
8. Left hand t,humb and Finger lmpressxon .
_of (Non-Gazetted) oﬂ'icer' e et e md e o
,_f_h.r_l.s}.‘mger .. e e e

Head of the
Officer.

10. Signature and. chIgnzit:on of the -~ ~. 7~ = ~TTULSL T

Olﬁce or other Attesting

— e
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. Acc-auntmnt General'
S Khyber Pakhtiin Akhwa: Peshaut
- piwone: 091~ 921 19.;5
; M o
' *_;',J]Iq""' W'\ T * . M‘W-'i“' "
"N‘u-HAD/I‘lx«.,d l‘nlplo _;ecs / Com::/ﬂOll-]SLt‘ RIS 'l ‘L Da_tﬁfi,- 94~ .
The Secretary, ' ' ‘ i,
to-Govt: of)(hyber pakhtunkhwd, - . (§'1, .
Jinance Dcpartmcnt (Re, egulation Wi mg) : & . L
' RS o
[\ i :
. ':

WARD, CLA S =
Kindly rcfer to your office lotter m Urd mde No.
ated:29/01/2008 and. letter containing v!anﬁcouon vide . NoFD(SR-IMis3

3/07f 2009 or: the above suh)ect. | :
far a}:pomtment of ,,..- ‘xed salary was mtroduoed w.ef- R
gamsr. the contract .post on ﬁm‘d' S

"~
i.

B. O-I/ 1-22/ 80-9008/ D
./2008 dated:

B
n .
N
~ iy
-

[ Subject:

Pclicy
o4/ 1 1/1992 henee several classIv wre wor‘und a
~_ a‘ ;::i:try il in the refer tetter thay ﬁﬁ_s},_werg rugulanzad from tht' d.ate E‘E. their ﬁmi.' -
i Ejj’““'.‘.‘m.‘mt wu‘hout ﬁng&rg% , - Y ’ ;
% Iy light & of ;:olxct 2008, their ped wa.; fixed: iugsp_lg:.z a rcgq{q:_-_ cmproyea from  th tha - S
: @ﬂalu nf uﬁ?a! apamntmant without any ¢ c'rreur of pay prier'to a1/ 0‘7/2009 huwexfer wite . Bl .
, j‘uxnrv Ll saiary T :odoumg pcmr.. mec.«-[r-njncn. ton, that whethm-, | e : VL . .,
L ' The empfoyees nppomied srior {a .;1/ 1 2/ 2001, having quaﬁﬁcciﬁon over . o ’ _j~' 5.':{
and a"mm: the -ucscnacd q-ualq" Teacion are enutl 3d for aduanse increments in Hght of v N ’?‘
para—b pay Revision 1991- . . ' . . R ) ”
L 92) The LEmployess regulamutl m't?:ue. reftr zctla:rfrom tha dat_g_g{gﬁ o ' " -
i appamtm end U uud a pointed pricr io Ol/ 07/ 2607 are entitled for up-gra.dunon in bght : '
W‘ of General r-gradation order vide : ouir —oice . eller Na‘FD/SO(r‘R}7-2/2007 dated: oLt
. 01/07/2007.. - ot : : -
{ew thal as the! mployee.. have beent reguiarized ﬂ-om \ ' .

'.. . ”m“‘ . \l-ﬁ
e, - i office 18 -of the v

1,

hehce thoy a8 entitled for the benLﬁt pf{ncrentant.,= - o'
asis lmt o v

eneral on n.onona! b

ﬁe date of thelr initdl appmntmsnt
P ety mellbo T e . .
sions andi o-gradation, g allowad_from tim& 12 lime. 08 g¥
rear ts,adzlusszblcz priorie 01/ 07/2098.
_M L
,The vicws o) Fihis affice if cuh'ect ‘may icmdlu be conﬁrmﬁd.. LoE e TR
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el ﬁ"ceofthe'
Accountant General
Khyber pakhtunkhwa Peshawar’

Lo Phone -091-9211915

No-Had/Fixed Employee/Corrp:/2011-1 2 | Dated:24-01-2012. Y
To. %
The Secretary s »

To. Govi of Khyber pakhtunkhwa. R A
Finance Department (Regulation Wi g) . ' TN

: Do

Subject: "AWARD OF REGULAR BPS-1 TO CLASS - ::.r:
JKindly refer to your office letter in urdu vide N . B.O-I/1-22/80-2008/FD dated: 29/01/2008 . ;,{v;

Jind letter containing clarification vide FD/SR-I) Mzss/2008 dated 13/07/2009 on the above subject l' i ':4;3"
- "‘U

Policy for uppom/ment o/ class-1V utp Jixed salary was introduced w._e._f' 0471171992, hence 3

ceveral cluss-1V were working aguinst the comracl post.on fixed salary. till in the refer letter they . T

first were regularized from the date of their f;rsl appointment without any arrear.

In the light of policy ,2003 . their pay \was just like a regular employee from the date of initial - Ry

s
Whaers

)
.

appointment withoul. qry arredar of pay prcor to 01/07/2008, however while fixing their salary the v

7

Jollowing poinls need clarzﬂcalmn that whether ) N

£

l

LR o
SN
“v..-':ﬁ':.{

{) The employee appomted prior to 31/12/20 1 havmg qualification over and above the

.’.:;:?.é_ .53'

L,
e
XL

prescribed qualification are enritled for advanlce increments in light of para-3 pay’ Revision- -
| .
1991 . "

s
S

Lo avnes
.2 s I
F o

i - . .
2) The Employee, regularized in the refer letter jrom the date of initial appnm!men! and

\fg\if:'
A4 '1"-‘x -~
Tped

appoinied prior (o ()I’().'-' 2007 are enmled for up gradation in light of General up-gradar:on : '~ A
order vide your office letier No. }"D/Su’) (FFR)7- ‘2/7()07 dmed 01/07/2007.

This office is of the view that as, the employee have been re gularized from the date ‘of .
their initial appointment hence rhey are enmled or the benefits of mr.|'rement.s. revisions and up+ 55

eradation allowed, from time lo time as| general on nationa! bas:s but no arrear is admzssible ?"-:3-'
prior {0 (G1/07/2008, b '

. .
Dbt

The views of this office if correc! may be confirmed. R

ACCOUNTS OFFICER (HAD) ™ £
. -
cAC e i




FEICE.OF ikl DINIR (L EDL

; '*;«bic"ru')_x-_f N

nmlulty and snaction to the grant

. month pay vach -(mplu(,d year is Blso accorded m liu of Gratuity u |
" i/4- 199 duted 10 \)" 1977 (As ‘Official concerned havmg service less thcn ten years and more

CATION OFFICER(MALE

l'OlTl S(.I'VICC lﬂ

/7/;”_4; Q‘u(wtmu is hiereby accorde ;lu. grcml of retirement 1 ct
Chowkidar G#PS &%‘a y w.ef 30/06/201 ﬁ\thout pension and

(8 months) pay amoutmg ta Rs. 92240/—0:1 the basis of one

|1der the rules FD(SOSR-

7 than $even yeurs), o :
l
N() I F Nccmqary eatry 1o lhm uffecl should be. ma.dc in his service book a{ccmdmgly
" E
’ - S I—
(BAKIIT ZADA)
'DISTRICT EDUC ATION OFFICER (MIF)

) ndst:No. 35 qaé' !
. Copy toi- . _
" 1. District /\ccmu \s Olficer Buner.

BT ECk R TR 31 ¢ ¥ 8
2

T 2 SDEO (¥ ') Primary alongwith S/Book, wit to No. 4804 dated 06/C

BI JNIiR

DAtédﬁé/éﬂffzo 1§~ o
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a B
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%EFORE THE PESHAWAR HIGH COURT (MINGORA B

AT SWAT.
1
W.P. No. M/zow. ' |

1. Gul Zamin Khan S/o Ajmal Khan

R/o Village Koz kalay Tehsil Mandanr , Bunir. B ']

2. Piro S/o Shah Muham Jan

R/OQ Village Bikand Gokand, Tehsil Daggar District Bunir.

3. Shams ul Islam S/o Madash

R / o Village Bagra Tehsil Dagigar, Bunir.
4. Shah Baros Khan $/0 Madash

R/o Village Bazar Kot Chag'hilarzay, Bunir.
5. Malang S/o Ummat Shah ‘

R /6 Village Giro Bagra, Bunir.
6. Shir Ghulam S/o Jumaraaz |

R/o Village Shapalo Tehsil Daggar Bunir.
7. Sahib Zada S/o Amir Nawab

R/o Village Ashezo Mera Tehsil Daggar Bunir.

8. Shirullah Khan S/o Sahib Khan

R/o0 Sharshamo Tangay Tehsil Daggar, Bunir.

' 9. Aurang Zeb S/o Yaqoob

R/o Village Sharifay Nagray Tehsil Mandanr,

10. Khan Said S/o Shamas K}llan

Mohalla Usmani Khail Dagai Tehsil Mandanr, Bunir.

11. Nabi Ullah S/o Gharib Shah
R /o Tari Khail Dagai Bunlr ,
12. Taluq Said S/o Said Ahmad Khan
| R/o Rasool Banda (,hagarzay Bunir.
13, Safarash Khan S/o Hakim Khan

R/o Village Hall Tehsil Mandanr Bunir.

@aySahi Lal Shah S /o Ghulam Shah
2017 R/ 0 Ashezo Newkalay Bunir.
15. Sahi Muhammad S/o Ghani

pdeidnal Registrar

R/o Village Daggar Bunir.
16. Amroz Khan S/o Saidat'Khan

=

Bunir.







RV

R

R/o Village Tangora Chagharzay Bunir. i-
17. Gul Hussain S/o Hazrat Ghulam .

R/o Village Mian Dand Chamla Bunir.
18. Umar Dad S/o Bazmir
' R/ o Village Barjo Bayamdara Tehsil Daggar sttnct Bunir.
19. Bakht Nasib S/o Abdul Wahid

R/o Village Dewana Baba Bunir:

1
i
i

- 20. tullah $/0 Muhammad. Ta)

R/o V1llage Dhand Amazay Bunir.

iraj Muhammad(late) through Bakht Zamma Bl Bi{widow)

R/o Durmai Kowga Bunir. . ‘
29. Bakhtawar Shah(late) through Said Mar J an(wxdow) i
| R/o Village Marogay Tehsil I|Vlai|1danr Bunir. | i

23. Shirin Zada
bx- Choukedal GPS Daggal No 1 Bunn ' .......... (Petitioners)
VE$SUS - | ww};

W ' 1. District Education Ofﬁcer(ma]el) Bunuir. o

mk’ 2. District E:du"catioﬁ Officer (Female) Bunir.
' %6\‘\% @‘2)@3. District Account Officer, Bunir. |
M“&s\) 4. Accogmant General Khyber Pakhtunkhwa, Peshawar
& m“ 5. The Government of Khyber Pakhtunkhwa through Chief

' Secretary, Civil Secretariat, Peshawar................ {Respondents)
WRIT PETITION UNDER ARTICLE | 199 OF THE.
CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN
1973.
Respectfully Sheweth: c 1 C
Brief facts giving rise 10 the mslant Writ Peutlon are as under:
FACTS: | |
: . . ; |
05D OBIWI | 'hat the petitioners served as Class- I\ Employees in the
25 AU ,zm'l . Education Department Bunir and such got their. ¥y

retirement on the said posts. {Coples of Apponum(,nt

leuters and relevant record are annexuw “A’} dw
That keeping in view the agomes and the fi nanérl};l}] A j

{0

(.onsucuns of the family of the low Urade retmné

—_————— — - . " oW



-

o

N/

GROUNDS:

&

ernployees, the provincial government

regularized the services/ Posts of the petitioners in ‘L'L}H Al
‘i :‘.:-';'l '.I\i _‘;"‘..' 4 i
year 2008 and as such they were declared civil servaﬁ{-‘gl"ﬂﬂ; 1?“, il i

and further the said order was confirmed according to

“Regularization Act,2010” so the petitioners performecli'
their duties as permanent employees of Education
Department in Bunir, till date of their| retirement.(Copy
of Regularization Notifications and retirement letter are

annexure-Bj

That the petitioners keeping in view of the aboyl'. L
s A
circulation were hopeful to get pension benefits aft‘e

their retirement and as such waited for the same whe
they were taken by su%prisé when the Respondents No.1

and 2 informed the petitioners, that| their length of

service is not qualifyinfg for pension benefits and others

benefits after retiremen',t.

That the petitioners wrote applications to the concerned

quarters but no heed was paid to their requests and ong.. .
way or the others, the re-spoﬁdents adopted the delaﬁrﬁa' ‘

tactics and finally the petitioners were informed that the ]
have no right of penéion and other benefits aftef

retirement.

That being aggrieved the petitioners prefer this petition

on the following grounds amongst others inter-alia. ~>1° <

A,

"FGDAY

0§ AUG 2017

e Regiskar

That actions and inactions of the respondents argti. il

violative of the constitution and the relevant laws laddlil Eafih
. : KRN el
down [or the purpose, hence needs nterference of this

august Court.

That the petitioners have poor financial background and
served the department for long considerable period with

the hopes of further benefits after retirement but the



s

respondents d1d not observe the prescrlbed rules
regulations and demed the beneﬁts in lshape of pens1on

to the petitioners.

C. That the issue in hand has now already been decided by

this august court through Writ petition No.123-M/ 201\
dated:10.05.2016 hence the petitioners deserve for . tb E at "ﬁlt‘::' '

same treatment.(Copies of Judgments are annexure- D)

D. That any other ground may be adduced during the
course of argument, with the kind permission of this

Hon’ble Court.

it is, therefore, humbly pfayed that on acceptance of this

Writ Petition the respondents may kindly be directed to
grant after retirement 1|:>eneﬁts to the petitioners in shap lzi"'l'., il
of pension and others for which the petitioners deserves. 1™

Or

Any other relief which this auigust Court deems apf)ropriate may

kindly be awarded to meet the ends of justice.

Interim relief:

By way of interim relief the respondents may klndly be directed to

finalize the pension cases of the petitioners on priority basis.

Thro
Shams u‘l Hadi

steal, . . - :
) Advocate‘-, Peshawar. & :
CERTIFICATE: ‘ | »

Certified on instructions of my client that petmoners have not
previously moved this Hon' ble Court under Artlcle 199 of the

Constitution of Islamic Republic of Pakist 1973 regarjchr_lg_}bﬁ,

instant matter. —
| | ; | ﬁ%@OCATE

LIST OF BOOKS: | e ~|; i

1.  Constitution of Islarmc, Republic of Pakistan, 1973. L ﬁ i
2 Pension laws. - . ' - J il
3. Any other law books according to need. '




JUDGMENT SHEE]
IN THE PESHAWAR HIGH COURT,
MINGORA BENCH (DAR-UL-QAZA), SWAT

(Judicial Department)
W.P No. 618-M/2017
With Interim Relief
" Gul Zamin Khan and 22 others - .
: (Petitioners)
Versus :
District Education Oj]' cer (Male) ‘Buner and 04 others.
. , (Respondents)
Present: Mr. Shams-ul-Hadi, Advocate for the petitloners.
Date of hearing: 04.10.2017
JUDGMENT

ISHTIAQ IBRAHIM, J.- Vide |our detailed
judgment in the éonnécted W.P No. 22-M/

2017, this wr1t petition bearing W.P
No: 618-M/2017 is- admltted and. partially
allowed to th|e extent of Petitioners No. 21 &
" 22 in the hght of judgment dated 22.06. 2017
in W.P No. 3394—?/2017 The respondents are
directed to pay pension of the deceased
erﬁployees to .theirl legai heirs within two

months positively after . receipt of this : '
° - N R : . ’ - <
judgment.

- Announced , ;
04.10.2017 e | '

‘Mohammad Iblrahim Khan




. ‘;.”
P

 Sher Afeal and 02 others

TajamulPS* . WP No.22-Mof 2017 Hazzai Gindam and pae Sl

(S

JUDGMENT SHEET

IN THE PESHAWAR HIGH COURT,

|
(Judicial Department)

W.P No. 22-M/2017
With Interim Relief

Hazrat Ghulam and 01 other

Versus

MINGORA BENCH (DAR-UL-QAZA), SWAT

(Petitioners)

District Education Qfficer (Male), Buner and 03 others.

(Respondents)

Present: M. Shams-ul-Hadi, Advocate for the petltioners.

‘W.P No. 218-M/2017
With Interim Relief

Versus

(Petitioners)

Executive Engineer Public Health Engineering Division,

Dir Lower at Timergara and 03 others.

B | '
Present: Mr. Shams-ul-Hadl, Advocate
|

: W.P No. 618-M/2017
. With Interim Relief

Gul Zamin Khan and 22 others '

Versus
{

(Respondents)

for the petitioners,

(Petitioners)

District Education O,b'icer (Male), Buner and 04 others.

(Respondents) .

Present: Mr. Shams-ul-Hadi, Advocate for the petitloners.

Date of hearing: 04.10.2017 -

ker Vo, O.6.Q (Mate) Buner snd others
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~ JUDGMENT

| | o
. ISHTIAQ IBI:{AHIM, J - Through this single

judgment, we intend to decide this petition

bearing W.P No. 22-M/2017 as

well as the

connected W.P Nos 218-M & 618-M of 2017

as common questions of law a

involved in all these petitions. '

2,

nd facts are

Petﬁ'ion'ers thrdugh - these’

petitions crave the: indulgence of this Court

~ under 'Article 199 of the Const

‘Islamic Republic -of Pakistan; 1

following prayer:

3.

“It. is, therefoi'e, humbly prayed

that on acceptance of | this writ -

petiticlm, the respondents may

kindlyl' be directed to grant after
retire'mentA benefits | to  the
petitioners in shape of pension.
and ' others for which . the
petitioners deserve. A'ny other
relief which -this august Court
deems appropriate may kindly be
awarded | to meet the ends of
j_ustiée”. :

Most of the petitioners in WP

tution of the

973 with the

oA

No. 22-M/ 2017 and 618-M/2017 have served

Tajamd/PS*®

as Class-IV employe'eé

in Education

Departmem]; Buner and gbt retirement -on their

"“‘l‘.‘""
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respective pOSts cxcept~ Petitioners No. 21 &

22 in WP No. 618-M/2017 who are the
Qidows of d?tlzeased empioyeeg namely eraj
‘Muhammad and Bakhtawar Shah respectively.
Likewise, pétitioners in W.P No! 218-M/2017
“have also performed ﬂxeir duties as vClass—IV_
| employées' ull their retirement in Public

'Health and Engineering Department, Dir

Lower. As per contentions of the petitioners,
“their services were regularized in 2008 and the

order was further confirmed| in view of

Khyber Pakhtunkhwa Employees

(Regularization - of Services) Act, 2009

Whéreaﬁer the petiti.o'ners perfohned their

duties as regular employees till  their

retirement. 'll‘he petitioners were hopeful timat .-

they will get :l.pension' beneﬁts .after their

retirement  but éStonishingly. they were d{; l__,,;__ ,
informed by the concerned deartments that 4&
| the peﬁtioncrs were not qualified for pension ~
as well as other benefits after retirerr‘lent; Tﬁe‘

ﬁeﬁﬁqners submitted applications befdré the -

concerned authorities for redressal of their

Tajamui/P$* : WP No. 22-M of 2017 Wazrat Ghulam srd ooe MVA.O.E.QMC)WMU olhers
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| petitions.

grievances but in vain, hence ‘these writ

4. Lt'eal';ned counisel | ~ for  the

petiticners, intér'f alia, contended that family
pension of the petitioners has been denied by
respondents without any legal ju:.tiﬁcatiori and

the same action and inaction, if|not set aside,

would cause serious miscarriage of justice to

' petmoners and LRs of the ~“deceased

_employees. Further contended that the same

TajamuPS®

issue has already been resolved by this Court

through various judgments even 2 larger

bench of this Court has delivered a judgment

on the questions involved in ‘these writ

petitions whereby several contract employees

have be'en awarded the benefit of family
pension on their regulanzanon Learned
counsel concluded that the pe'tmoners, bemg

at par with those employees, are also entitled

-~

to the same r_elief. . ' %
5. Leamned Assistant ~Advocate <

General, present in Court in connection with

WP No. 22-M of 2017 Hazes Ghutam end e ol VI, D.E.0 (iats) Buner &nd others
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some other cases, was put on notice of these
writ pétitions and he was confronted Witt; the
judgments of this. Court ’é:;pecia[ly the
'judglhent pas#éd by the larger bench at the |

| ,
principal seat of this Court. Learned A.A.G.

opposed - the contention of petitioners and
submitted that the petitioners are not entitled
to the benefit of family pension under the

relevant rules.

6. _'Respondent_ No.l in WP
No. 22-M/2017 and 218-M/2017 filed their |
~ Para-wise comments whereby t'héy denied the
claim ;)f petitid;iers and conttaﬁded that the

- petitioners were serving on fixed pay besides,

they have not served as regular employees for

the period prescribed under the relevant rules, -

therefore, they are not entitled to get the

C_

benefits they have prayed for. &/
Z | We have the |

considered

cubmissions of learned counsel for the ;
petitioﬁegs as well as of the learned A.A.G.

and have gone through the available record.

TajamuiP5* WR No. 22 & 2017 Hazral Glwian sod one otier Ve, D.EO (Mels) Bunes asd hers




8 - No doubt, the peti_tioneré as well
as predebessbnl-,of some of the petiﬁoners had
been appdi;ited.a,s Class-IV employees in the
| »Educiation Depaﬁtment x’a.ndl Public Health and
,Engiﬁceﬂng Départment on contract basis and
were retired on attaining the age of

superannuation but it is also an|admitted fact

that services of contract/adhoc employees
‘ha'}e- been regularized in view of Khyber
Pakhtunkhwg ﬁmployees -(Régularization of
. Service) _‘Act, 2009 and a proper notification
has been issued by the Provincial Government
to this effeét. The ‘question [for resolution

before this Cou:i't is whether the petitioners

and LRs of the deceased e-mployees are

enutled to fam1ly pensxon in view of the Act

ibid or not, this quesuon has been resolved by
the larger» bench vi_de judgments ‘dated

22.06:2017 in WP No. 3394-P/2016 and WP A

- No. 2246-?/2016 howéver, |a _preliminary 4%3

 objection regardmg maintainability of the writ
petitions was raised by leamed AAG before
the said bench. It is noteworthy, that there.

" were two sets of petitioners i.e. the retired

TajemubPS® ’ . WJ&@M!M1MWMNMW&EOMM“M




‘employees who moved the | petitions in
personal capacity which Were decided by tﬁe
larger Bench Tide judgment dated 22.06.2017
in WP No. 2246-P/2016 whereas the
remaining petitioners were legal heirs of the

deceased employees who sought the benefit of |

 family pension on the strength of regular
- service perquned—‘ by their | respecti§e'
p‘réde_:cessors wﬁose writ petitions = were
decided vidé juiggmeni dated| 22.06.2017 in

W.P No. 3394-P/2016.

9. thather the writ petitions filed
by ret'ired employees/civil servants in personal

capacxty are mamtamable before this Court or

not, thlS questton ‘was adjudged by the larger

bench in Judgment dated 22. 06 2017 in W.P

No. 2246-P/2016 The relevant part of the

_ ju_dg,ment is x\‘eproduced herein below:- &/( c _

|

“We are not in consomance with . '

- the first argument‘ of learned :

counsel for the petitioners because - '
under Section 2(a) of the Service
Tnbunal Act, 1973, “'cwnl servant”
means a person who is, or has
"been, a civil servant within the
meaning of the Civil Servants Act,
1973. Petitioners are retired civil
servants. | Admlttedly, dispute
regarding pension | of ~.a civil

Tajlamu/PS* . w.vﬂumumrm?&-mmmmwomm)uunmm
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- servants squarely falls (in terms
~ and conditions of service of a civil

servant, hence, Service Tribunal is
vested with exclusive jurisdiction
in such like matter. It has
persistently been held by this
Court as well as by the august
Suprenx‘e Court of Pakisjtan that a
AN . .|

civil servant, if aggrieved by a
final order, whether original or
appellate,  passed  |by the
departmental  authority with
regard | of his/her terms and
conditions of service,| the only
remedy1' available to him/her
would be filing of apﬂeal before
the Servite Tribunal even if the
case involves vires of particular
Rule or notification”. ‘

The larger bench in the above

referred judgment also discussed the point of

alleged discrimination and violation of Article

25 of the Constitution and held that:-

“We deem it necessary to clarify
that a civil servant cannot bypass
the jurisdiction of Service
Tribunal by taking shelter under
Article 25 of the Constitution in

_ such like matter. The Service

Tribunal shall have the exclusive

jurisdl;.ction in a case which is
founded on the |terms and
conditions of service, even if it
involves the question of violation
of fundamental rightls because the
Service Tribunals| constituted
under Article 212 of the
Constitution are the outcome of
the constitutional p'rovisions and
vested with the powers to deal
with the grievances of civil

i B
WP (6. 224 0f 2017 Kazrat Ghutamt and ome ather Va. D,E.O (Mais) Buner end others




servants arising out from original
or 'a'ppelllate order | of the
department”. '

In light of the above observations

.of the largér. bench, the writ petiitions filed by
retired civil s&l,rvants in personéxl capacity are
not maintainak!ﬂe"l;aefore‘this Ccf»urt in view of
. the bar underlArticle 212 of tﬁe'Constitution,
" and we havl: no other c;puon except to
transmit such writ petitions to| the concerned
/ - quarters to treat the same as departmental

f ' | appeals.

10. Adverting to the ‘maintainability

of writ petitions to the extent (;)f legal heirs of

the deceased civil servants, 1n this regard too

we rely on another judgment c?>f the same date

!
i.e 22.06.2017 rendered by the larger bench in

W.P No. 3394-P/2016 wherein it was

.observéd that:- . &4; -
“11, Gioinh through the law on the c&
subject and deriving wisdom from o

the principles laid down by the
Hon’l:)le apex Court in the
judgments (supra), we are firm in
our view that petitioners/legal
heirs of the deceased employees
“have locus standi to file these
petitions because the pensionary

benefits are inh_eri’-table which

TelamdPS* . WP No. 22-M of 2017 Hazrat Ghulam and ond other Vs D.2.0 (Male) Buner and cthers
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under section 19(2) of the Khyber
Pakhtunkhwa Civil Servants Act,
on the demise of a civil servant,
devolves |‘;pon the legal heirs. The
petitioner'ls, as stated earlier, being
LRs of the deceased civil servants
do not fall within the definition of
“Civil Servant”, and they having
no remedy under Section 4 of the
Service Tribunal Act to ’ﬁle appeal
before |the Service Trilbunal, the
bar upder Article 212 of the
Constitution is not attracted to the
writ’ pletitions filed by|them and
this Court under Article 199 of the
Constitution is vested with the
jurisdiction to entertain their
petitions. Resultantly, the
objection regarding non-
maintainability of the petitions
stands rejected”.

In light of the above observations
recorded by the larger bench, W.P No. 618-M/
7017 to the extent of Petitioners No.21 & 22,

being legal hell'u's of the| deceased civil
1 .

T . :
servants, 18 maintainable before this Court in

oA
exercise of its powers under Article 199 of the '

Constitution. ../_&

11. . Now adverting [to merits of W.P
No. 618-M/2017 to the exteht of legal heirs of
the deceased civil servants, while referring to
Rules 2.2 a:nd 2.3 of the West Pakistan Civil

| ,
Services Pensions Rules, 1963 the larger

TajamuVPS® wﬁm,n&wmrmmammwwuommrwum
|
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bench in its juggment dated '22.06.2017 in

W.P No. 3394-P/2016 held that:-

“The rules ibid reveal that the
service of  government servant
“begins to gualify for pension from
the very first day of his/her|taking
over the charge, irrespective of the
fact whether his/her appo;'ntment :
and entry into service was
temporary or regular, It is also
clear from sub-rule (i) that
continuous service of z‘} civil
servant shall also be counted for
the purpose of pensnox': and
gratuity and by virtue of sub-rule

. (ii), -temporary and officlatmg
service | followed by confirmatlon
shall be counted for pension and

gratulty

As per contention of the

petitioners/LRs, the respondents have refused
l
their farmly pensxon on the ground that their

predecessors have not . completed the
prescribed le'r'agth' of 'service  after
regularizatiofl.' 'I!IIThis point has |also been A Q

_ discussed by the larger bench in the afore

referred judgment in the hght of Sectlon 19 of &

the NWFP Civil Servant (Amendmcnt) Act,

2005 and Khyber Pakhtunkwa Civil Servants

(Ameridment) Act, 2013 and it was|held thati-

TejermdiPs* W No, 22 of 201 Hazrat Ghufa and one aer V8 D.2.0 (Aske) Burer and clbers




“From bare reading of section 19
of Amendment Act, 2005 and 2013
respectively, it is manifest that the
persons selected for appointment
on contract basis shall be deemed
‘as regular  employees and -
subsequently were held entitled
for pensionary benefits, The
deceased employees | have
completed the prescribed lelngth of
service as their service towards
pension shall be counted from the

" first day of their appointment and ) |
pot  from  the  date of
regularization of their service”.

“The similar relief sought by legal - | |

heirs of deceased civil servants through W.P

|
No. 618-M/2017, has been granted by the

larger bench ' to similarly placed persons,
therefore, Pétiti(l;)ners No. 21 & |22 in WP
No. 618-M/2017 are also enﬁtled to the same

relief on the ground of parity.' |

12, In t.li"xe backdrop of the above, this

wit petition ie WP No. 22:M2017, WP A~

No. 618—M/2017 to the extent of Petitioneré

No. 1 to020 & 23 as well as the connected WP j

No. _218-M/2017,' being not maintainable

TajamulPS*®

before this Court, are transmitted to the

concerned Secretaries to the Government of

Khyber pakhtunkhwa to treat them as

WP No, 22-M 0 2017 Hazrms Gholam exx are other Va 0.E.0 (Male) Bunet 2ad elhare i n |
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departmental appeals and decide strictly in
@

accordance with Civil Servants Pension Rules,

1963. The concerned J.‘Sécre_:taries while .
deciding the departmental éppeals, maly take
guidance from the Judgment of the larger'
bench referred to above W P No. 618-M/2017
is admitted and partially allowed to the extent
of Petition'ersNol 21 &.22 in the light of

judgment dated 22.06.2017 in W.P No. 3394-

P/2017. The respondents are directed to pay

pensnon of the deceased employees to their

| legal heirs. Respondents are further dlrected to

04102017 e

TajemulPS*

do the needful’ vathm two months posmvely

after receipt of this _]udgment.

Announced | / "9)/—

e

Mohammad Ibrahzm Khan

W.P No. 22-M of 2017 Rapet Ghalam snd one olver Ve, D.EO (M) Buner and olhers
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