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19.07.2021

Petitioner with counsel present.

Muhammad Adeel Butt learned Additional AG alongwith

Naheed Gul Assistant for respondents present.

At the very outset, the Tribunal was informed about the |
implementation order in reépect of the present petitibner
wherein his intervening period was converted into ear‘h::'ed
leave. Notification dated 15" February, 2021 was also
produced. He therefore, submitted an application with a
request to file the instant petition being fully satisﬁed.". ,_

Keeping in view the above-mentioned notification’
coupled with request of the petitioner, execution proceeding
stands filed, being fully satisfied. No order as to costs. File

be consigned to the record room.

AQnounced.
19.07.2021
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~15.02.2021 The learned Menﬁbér Judicial -Mr. Muhammad Jamal Khan is
under transfer, therefore, the case is adjourned. To come up for
the same before S.B on 12.04.2021.

_Reader

12.04.2021 Due to demise of the Worthy Chairman, the Tribunal is
‘ non-functional, therefore, case is adjourned to- !

19.07.2021 for the same as before.
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ar hussaln’l;_/

29 12 2020 ‘Appellant alongwith counsel and Muhammad jl'%lasheed |
alongwith Naheed Gul, Assistant for respondents present.

Representative of respondents submitted Péra-wis@;~
~ comments on behalf of respondent No.1 & 2 and statﬂ\d at. .
- ~the bar that as per leave rules, no other leave is admlss ble,
“except Extra Ordinary Leave (EOL), which can be granted Dyﬂ |
the competent authority in lieu of absence hence:.the
intervening period w.e.f. 21.05.2013 to 13.03.2019 was
- - converted in the Extra Ordinary Leave (EOL) in Iight of Rules-
12(3)of Civil Servant Revised Leave Rules, 1981 and the
o principle of * no work no pay” as per Peshawar High Court
]udgment dated 19.06.2013, hence objection of the appellant
is denied.

It was noted that this Tribunal has accepted théAappea'l
S R with conversion of intervening period in tne leave of the kind |
- due which means that the period of absence to be con\)erted
- in the earned leave/leave on half pay and leave without pay
_' | as per leave account of the appellant. Since this conrt_in Vits
| judgment has converted the absence in leave of the kind due
hence it is obligatory upon the respondents to act
| accordingly. ' |

Representative of respondents No. 1 & 2 was directed to
j do the needful and submit implementation report. To come
- up for further proceedings/implementation report on

© 15.02.2021 before S.B.

(Atig-Ur-Rehman Wazir)
Member (E)



By /]
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' EP 367/19

. 29.09.2020  Petitioner with counsel and Addl. AG alongwith

18.11.2020

'Naheed Guyl, Superintendent for the respondents present.
| The petitioner has submitted rejoinder. to joint
péraWise comments of the respondents. :PIaced on record.
To come ub for arguments on 18.11.2020 before S.B.

)

. Chairman

Counsel for petrt;oner and Addl; AG alongwmh Naheed Gul,

Assistant for respondents present

Learned AAG requests for time to address arguments He also
seeks permission to brlng on record addltronai documents necessary
for the resolution of dlspute.

The proceedlngs are adjourned to 29.12.2020 before S.B on
Wthh date the arguments shall posrtlvely be address by the parties.

The respondents as well as the petitioner are allowed to submit

W

- Chairman

additional documents, if so advised.
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24.02.2020

L 02.04.2020

2406.2020

12.08.2020

3

Yoo o s
junior to learned counsel for the petitioner present. Mr. T
Kabirullah Khattak, Addl. AG for respondents _presgm.‘ SN

Petitioner req'uested for adjournment due to non-availability
of his learned counsel. To come up for further proceedings

on 02.04.2020 before S.B. A o {

(Hussain Shah)
Member

?‘ \
i \

Due to pubhc holiday on account of COVID 19 the A
case is adjourned for the same on 25.06.2020 before‘ \
SB. .

. Reader "~ ¢ \

Petitioner in person present. Addl: AG al‘ongwith‘Mr.
' Zar Muhammad, Assistant for respondents present; Petjﬁon"ér
seeks adjournment as his learned counsel is not available

today. Adjourned. To come up for further proceedings on
12.08.2020 before S.B.

~ Petitioner alongwith counsel and Addl. AG alongwith
Saleem Khan, S.O for the respondents present, '

The representative of respondents has submitted record

-including minutes of meeting dated 13.07.2020 regarding:

implementation report in the matter of execution petition No. .
367/2019. The petitioner may submit written objection, if any, =~ <. "
on or before next date of hearing. | o

Adjourned to 29.09.2020 before S.B..




o
I 28.10.2019
's

L
.

02.12.2019

Nemo for petitioner. Addl. AG alongwi'th Saleem Khan, |

.. Superintendent for the respondents present.

Representative of respondent No. 2 states that he is not*

in possession o:fA the brief and is appearing before the TribUnai in

~ connection with sorme other cases. He is required to obtain copy” :
. of o__r'der dated 01.10.2019 and submit the re‘quisite' B

impiementation report on next date of hearing.

Adjourried to 02.12.2019 before S.B. \\

| Chairman

~ Petitioner in person and Addl. AG alongwith Zar

Muhammad, Assistant for the resporidents respondents.

The répresentative of the respondents  has
'submitted joint pérawise c;jmments by the respbndents ,
No. 1 & 2. The same are placed on record with a copy
handed over to the petitioner. To come up for further
proceedings on 13.01.2020 before S.B. .

Chairman

‘13.01.2020 ‘ Petitioner in person and Addl. AG alongwith Zar

Muhammad, ‘Assistant for the respondents present.
Former requests for adjournment due to general
strike of the Bar. Adjourned to 24.02.2020 before S.B.

W

Chairman



01.10.2019  CGunsel for the appelisit present.

’ ~ The relevant facts of the matter in hand are that the
appellant earned a judgment of this Tribunal in his favour -
on 07.12.2018. Through the judgmient in appeal No:
1172/2013 the appellant was reinstated in service while
the intervening period was required to be treated as
leave of the kind due. On the other hand, the notification
dated 09.04.2019 issued by respondent No. 2 transpires

! that after reinstatement of the appellant the intervening

| period w.ef. 21.05.2013 to 31.03.2019 was treated as
leave without pay.

Yy, e

> AN
In the circumstances prima-facie the notification was

not in line with the judgment in Appeal No. 1172/2013, E

instant  appeal is, therefore, converted into

implementation petition to execute the judgment of this

Tribunal in letter & spirit. It shall be re-numbe;ed‘as such

and notices be issued to respondents for submission of

Chairman

implementation report on 28.10.2019 before S.B.
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Form- A

FORM OF ORDER SHEET

Court of
- Case No.- 1067/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 20/08/2019 The appeal of_ Mr. Noor Hussain presented today by Mr.
Inayatullah Khan Advocate may be entered in the Institution Register and
put up to the Worthy Chairman for proper ord@r please.
REG%SL—R'T AR >q ’ﬁ-[ K
5. q‘o[cg(} 9 ‘ This case is entrusted to S. Bench for preliminary hearing to be

put up there on O} /)0 /20) 9.

i

i

| '
|

i

i

CHAIRMAN




BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

PESHAWAR

Execetrey lPC'(’ff[b’Vl ~NE 36T /2077

Noor Hussain

S.A.No. _/Dé?— //2019

)

' Apﬁ)ellant =

" Dated: 17.08.2019

Appellant

through ON’\‘;\\%’/

Inayat Ullah Khan

Advocate High Court
LL.M (U.K)
Cell: 0333-9227736

_ Versus - :
Govt. of KPK through Chief Secretary & another.. Respondents
INDEX
S.No. | Description of documents. Annexure | Pages.
1. Grounds of appeal. 1-5
2. Affidavit. 6
3. . | Addresses of the partles . -7
4. Copy of  judgment dated A 8-12
07.12.2018 - ‘ .
5. Copy of impugned order dated B 13
09.04.2019
6. | Copy of appeal and order dated C-D- 14-15
' 31.05.2019 N
- 7. Copy of departmental -appeal E-F | 16-18
dated 19.06.2019 and impugned '
final order dated 06.08.2019" :
8. Copy of FR 54 G 19 .
9. | Wakalatnama. 20



ApPecd > Comvertest

- BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,
o ' PESHAWAR | T
§§ precution febition vo 357‘/7\"5
.;‘LS‘ “\Q A . , Iﬂlyhc:' Pa‘[:"’!l:u!'m:va
: ~ ’ . . serviee T (11}
R saNo._fobF  poig |
§ e . I : Piary No._Ll_.Zg. .
"CJ§ Noor Hussain son of Juma Khan Daced-&‘z#g#)’—olg
‘ng R/0 House No.1365, Damodar Street, _
§ g Nowshera Cantt. ... Appellant
H } .
N S
'§§ _ Vversus
g 3 1) Govt. of KPK through Chief Secretary, Civil Secretariat,
i Peshawar. co -
‘ . 2) Govt. of KPK through Secretary Establishment, Civil
Secretariat, Peshawar........c.occoeioieeiieneiiee ‘Respondents

Appeal u/s 4 of the Khyber Pakhtunkhwa
Service Tribunal Act, 1974 against the
impugned  order dated 09.04.2019
whereby the appellant was reinstated in
terms of the Service Tribunal judgment
dated 07.12.2018 w.e.f. 29.01.2010 but -
the intervening period w.e.f. 21.05.2013
to.'31.03.2019 was treated as  leave
without pay. Feeling aggrieved against the
impugned order referred above, theA

-F*edtp-day appellant preferred his a'ppeai dated

R @l—.e‘ew 03.05.2019 to Se'cretary Govt. of Khyber
o Regisgrar” . 4
14 f9 P Pakhtunkhwa, Establishment Department

which was regretted vide order dated
31.05.2019 against which the appellant
‘preferred his departmental appeal dated
19.06.2019 before Chief Secretary Khyber
Pakhtunkhwa Peshawar which was also
regretted vide order dated 06.08.2019,
hence presents the instant service appeal
before this Hon’ble - Tribunal within 30
days for award of back benefits/ arrears

of pay in terms of F.R. 54.



Prayer:

On acceptante of this service appeal, the
impugned orders dated 09.04.2019,
31.05.2019 and 06.08.2019 may kindly

- be set aside and the respondents may
kindly be directed to pay all back
benefits/ arrears” of pay for the
intervening period w.e.f. 21.05.2013 to
31.03.2019 in terms of F.R. 54, which
states that where a government servant
has been dismissed or removed is
reinstated, the revising or appellate
authority may grant to him for the period
of his absence from duty (a) if he is

- honorably acquitted, the full pay to |
which he would have been entitled if -
he has not been dismissed or
removed and, by an order to be.
separately recorded, any allowance '
of which he was in receipt prior to

his dismissal/ removal...........

Any other relief to whom the
appellant is found entitled duﬁng course .

of hearing may also be granted. -

Respectfully Sheweth;

Brief facts giving rise to the instant appeal are as under:-

- 1) That the appellant was reinstated vide judgment dated

07.12.2018 by this Hon'ble Tribunal. (Copy of judgment
dated 07.12.2018 is attached as Annex: “A”)." |

2) That the appellant was reinstated by respondent NO.Z in .
“terms of the judgment of this Hon'ble Tribunal vide order
dated 09.04.2019 as Senior Scale Stenographer (BS-15) in’



3)

4)l

- 5)

service w.e.f. © 29.01.2010 but unfortunately the
intervening period w.e.f 21.05.2013 to 31.03.2019 was -

~ treated as leave without pay. (Copy of ijmpugned order

dated 09.04.2019 is attached as Annex: “B”). -

That the appellant feeling aggrieved against the impugned

-o}der as referred in para-2 preferred his appeal dated

03.05.2019 before respondent No.2 for award of. back
benefit/ arrears of pay and allowances but this appeal was | |
regretted vide order dated 31'.05.20149. (Copy of abpeal"

and order dated 31.05.2019 are attached as Ann‘ex': “C

and D").

That appellaht preferred his departmental appeal before

the Appellate Authority i.e. respondent No.2 against ‘the
impugned order dated 09.04.2019 and 31.05.2019 in

~terms of FR 54 for award of back benefits/ arrears of pay

and grant of allowances/ increments but the same was
also regretted vide order dated 06.08.2019. (Copy of
departmental appeal dated 19.06.2019 and impugned final

order dated 06.08.2019 are attached as Annex: “E.and.F").

~ That feeling aggrieved against the impugned orders dated .

09.04.2019, '31.05.2019 and 06.08.2019, constrained to
file the instant service appeal for grant of back benefits/

arrears of pay and allowances/ increments on the following

- amongst other grounds:

‘GROUNDS FOR APPEAL:

)

That the impugned orders are against the law, facts and
material available on record, hence not tenable in the eyes
of law, which are violative of Article 4 of the Constitution of

Islamic Republic of Pakistan.

“All citizens shall be treated in accordancev-'-

with iaw”.



b)

4

That the appellant is entitled forv the grant of back
benefits/ arrears of pay and allowances/ increments in
terms of judgment of the Hon'ble Services Tribunal dated
07.12.2018 where the impugned order dated 21.05.2013
and impugned order dated 11.06.2013 were set aside and
the appellant was reinstated in service. It is pertinent to s
refer to the concluding paras of the judgment for ready |
reference, “The intervening pefiod may be treated as
leave of the kind due. Resultantly the impugned
order dated 11.06.2013 and 22.07.2019 are also set

aside”.

That the appellant is entitled to receive back benefits/

arrears of pay/ allowance/ increments in terms of FR 54

where it has been categorically mentioned that when a
government servant has been dismissed or removed is
reinstated, the revising or appellate authority may grant to |
him for the period of his absence from  duty .if he is
honorably acquitted, the full pay to which he would have .
been entitled if he had not been dismiAs‘sed or removed and
by an order to be separately recorded, any allowance of
which he was in receipt prior to his dismissal/ removal.
(Copy of FR 54 is attached as Annex: “G").

That there are plethoraqcase law that when the order of
dismissal or removal is set aside a civil servant is entitled
to back benefits and it would be unjust to deprive him of
back benefits for the intefvening period as he remained.
out of job without any faulf on his part. (Reported case law
are quoted here for ready reference of this Hon’ble
Tribunal, 2011 TD Service 179 -(b), 2003 SCMR 291, :
PLD 1992 SC 207, PLD 1993 SC 200, 2011 PLC (CS)
1665, 2007 PLC (CS) 924, 2605 PLC (CS) 790, 2019

PLC(CS) 572, 2002 PLC (CS) 1237.

- That the impugned orders are é!so violative of section 24-A

of General Clauses Act as the competent authority as well



.

Dated: 17.08:2019

as appellate authority failed to pass a speaking 'orderlwith_

‘reasons, hence liable to be set aside on this ground alone::

That additional grounds will be raised at the bar with kind

- permission of this Hon’ble Tribunal.

Keeping in view, what has been stated 'aboVe, it is, -
therefore, humbly requested the impugned orders dated
09.04.2019, 31.05.2019 and 06.08.2019 may kindly be
set aside and the respondents may kindly be directed to
pay all back benefits/ arrears of pay for the I'ntervehing A
period w.e.f, 21.05.2013 to 3'1.03.2019 in terms of F.R.
54, which states that where a government servant has
been dismissed or removed is reinstated, the revising.‘or

appellate authority may grant to him for the period of his |

absence from duty (a) if he is honorably acquitted, the .

~ full pay to which he would have been entitled if he

has not been dismissed or removed and, by an order
to be separately recorded, any allowance of which he

was in receipt prior to his dismissal/ removal........ ves

Any other relief, which has .not been specifically .

“asked for and to whom the appellant is found entitled may

| ‘also be granted.

Appellant
Noor Hussain

Th‘roughA QM)\\W

Inéyat_UIIah Khan
Advocate High Court
LL. M (U.K)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,
PESHAWAR

S.A.No. /2019

Noor Huséain .......................................... e Appellant ~

. Versus :
Govt. of KPK through Chief Secretary & another.. Respondents

AFFIDAVIT

[, Noor Hussain son of Juma Khan R/o House No0.1365,
- . Damodar Street, Nowshera Cantt do hereby affirm and declare
“on oath that the contents of the application are true and correct

to the best of my knowledge and belief and nothmg has been»

* concealed from this Hon'ble Tribunal. | W :
| | . R\

Deponent

| /73»;-;30} )_5(' ‘]‘ ‘



BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,
PESHAWAR

S.A.No: - /2019

Noor Hussain .......... B e Appellant

Versus
Govt. of KPK through Chief Secretary & another.. Respondents

ADDRESSES OF THE PARTIES

" APPELLANT:

‘N(‘)or Hussain son of Juma Khan
" R/o House No0.1365, Damodar Street, -
Nowshera Cantt

RESPONDENTS:

1) + Govt. of KPK through Chief Secretary, Civil Secretariat,
' Peshawar.

2)  Govt. of KPK through Secretary Establishment, Civil

Secretariat, Peshawar - o ) i
\\\M‘%_

,Appéllant

through M/n/

Inayat Ullah Khan
Advocate High Court
: LL.M (U.K)
' Dated: 17.08.2019



Noor Hussam S/o Juma Khan

R/o House No 113/3 Kass1 Mohallah Saddar Bazar, Nowshera Cantt

e Petitioner = -

. Versus

1 Govt: of KPK th1ough Secretary, Estabhshment Department

' _-C1v1l Semetanat Peshawar I ;' ‘ B 2

2 (Jovt of KPK through Chlef Secretary, Civil Secretarxat |

, Poshawar

3. Govt of KPK through Secretary, Elementcuy and SecondaryA

-Educatxon Department Civil Secretarlat Peshawal

. ... Respondent

&F
!‘: .
&
£
“
b

\_ .- Appeal u/s 4 of the NWFP Service 'Ifribuﬁél

Act, whereby Departmental ‘Appeal filed on

B e N I T b e gt o ot

11.06.2013 by the appellant against the

SN

dismissal, "has -B‘een'regfetted on 15.07.2013 o :
B received by appellant on' 22.07.2013 throﬁéh
which vide order dated 21.05 201% issued by

lespondent No.1 .the appellant has been = .

, penalty of dISIIu ssal from servxce w1|h effect
:r T o from the date ‘of his convmtmn by Wational
W . . Accountab1hty _C,Qurt-I,_‘ ‘Peshawar . on

R v‘_.2901201o.




Appeal No 1172/2013 |

D_ate_ot Institution ... - 31 072013
" DateofDecision ... 07 12 2018
Ni')ér.I‘Iu%éah{ S/o Juma Khan,’ Rlo House.No 1‘13'/3 “K(:IS81 Mohalléh ‘Saddar-Bazar,.
Nowshera Cdntt Presently House No. 1365, Damudar Street, Nowshera Cantt.

(Appcliant)

YERSUS R@US

o T Govt of Khyber Pakhtunkhwa through- Sccretdry, Estab ishmem Department
C1v11 Secretariat, Peshdwar and another. o (Respondentb)

ﬁ MR. INAYAT ULL/\H KHAN, i

Advocate - . _ - For appellant,
_;"MR MUHAMMAD JAN R o
f‘ ‘Deputy DlStIICt Attorney. | , --- . Forrespondents. .
| MR. AHMAD HASSAN, -~ MEMBER(Exccutive)
i - MR. MUIIAMMAD AMIN KIIAN KUNDI R MEMBER((Judicial)

JUDGMENT

AHMAD HASSAN, MEMBER -

service appeal no. 1225/2013 titled Noor Hussain as similar question of law and facts are

: mvolved therem

; : . L ' . A .
- 2. Arguments of the learned Counsel for the parties heard and record perused.
- FACTS
3. The appellant was awarded ngor pcnalty of dismissal irom service vide

‘ ) ﬂlmpug,ned ordcr datcd 21.05. "013 Fcclmg aggneved he filed departmental appeal o

) e 06. 2013 which was re]ected on 15.07. 2013 recelved by him on 22.07.2013, hence the

o pl‘_CSCnleClAVlC(:‘, appeai._ : E : A TTQT*? _-
: : - . : S D A

* ATTESTED

&

“This judgment shall dispo.se- of the instant service appeal as well as C()inr_lepted ‘




ARGUMENTS

4 Leamed counsel for the appellant argued that he was arrested by NAB on
31 08. 2006 and xemamed m ]all upto 01. 08 2007 He was placed under suspensmn w.e. l
_ e ana; /"L«
;31 8. 2006 by the respondents The appellant rcmamed in that posmon till 24052013,
| Theleafter on the orders of Pcshawar ngh Court, Peshawm he was 1eleased on ba1l T hat
aﬂu concluqlon of trial by the Aceounlabllxty Court he was ’nwarded four months. RI
- alongW1th lme on Rs. 5000/- Hc filed an appeal in Peshawar High Court wluch was

dismissed 'vide‘judgment dated 'l8.0S.2016; Agamst the _above judgment of Peshawar. .

High Court Peshawar dated 18 05 2016 he filed cnmmal appeal no. 457/2017 in the"-

IRl
A

5 'lugust Suplcmc Cou:t of Palqstan which was aceepled vxdc ]udgmcnt dated.30. 05 2018.
B

¥ Not enly 01der of the l’eslmwar ngh Count was set asldc bul he was acqulued of the,
( R | , eharges ;,wmg him bcncﬁt of doubt Atter havmg been acqultlal of the chargcs impugned

e ~'dlsmlssal order dated 24 05 2013 lost its: uullty/valldtty He deservcd to be reinstated in
: sérvice thh all baclc bencllts lllat the impugned order passecl by- 1espondent no l'

'.:(Se'cretary ‘Establishment) was ‘corummon-judz‘ce, as respondent n0.2 (Chl(‘lf Secretary)",

™ .was thc, competcnt authorlty in this case. Despllc the fact his ernmnal appeal was pendmg

. in l’cshawal ngh Court and without waltmg of its outcome major pemlty was awarded

to hxm Rellancc. was placed on case law repor“ted as 201? PLC (CS)502 2002 SCMR
| 57,2003 SCMR 215 and PLI 2012 T.r.C (Service) 6. L,earned eounsel tor the '1ppell'ml
_ s.tressed on the last. judgment relerred tazgbove as circumstances of both the cases were

similar.. -

5. On the other hand learned Deputy District Attorney: argued that the appellant had

. . ) < : ' o o s R ! ‘ o
“concealed. his' conviction by the Accountab‘ll.lty‘Court vide judgment dated 29.01.2010.

1 T’:ST""D




WA

(%)

Upon gettmg knowledge rcspondents mghﬂy dxsmlssed hun Lrom service. The Peghawcn
- High Court had not suSpended the Judgment of the Accauntdmhty Count SO qctlon oi thc' |
» re\pondents was mtandum wnth the Iald down rules Momovel, Seorctary Estabhshment

was the compclcnt authorlly fox cmployecs up to BPS-I 5 and at the umc of' unposmon of‘i

’.Iﬁel1dlfy the dppellant was in BPS 15. /\t the. end hc zequcsu.d that thc appcal may be-'h

- ‘»d]bl'nl%(,d
coNcLUs.ION . !ﬁ
, 6 On the c,hcuges of some underhand deahng in. prc,p'uauon of 1akc/b0gus qus: R

= s v e

l;ccnscb the appr,llcmt was -arrested by NAB on 31.08 2006 Ii-.]c'was placed under

suspensmn by the respondents from 3 l‘.08,2006. On acccptance of his Bail application by '

2 = i B AT, 5

R G e

the PeSlﬁdwar High _C'ouft, Peshawar, he was zelca%ed from jail on 0] 08 2007 Aﬁer '

condusmn of tra1l by the /\c.countabjllty COUII he was sentenced to four months RI"""

e e S

AR

B ‘alongwith fine of R_s. SOOO/-.-O;der'of the Accountability Court was assailed through an
, appéal in PeshaWar High Courl out was' dlsmxsscd IIe was dismissed from servi g\vzdc |

- {'57gg‘g/
: ;unpugned order dated 24.05. 2013 Subsequently, criminal appeal no. filed in"

~ the august Supreme Court of Pakiotan was dccepted vide Judgmem dated 30.05.2018..

-‘Iudgmcnt of the Pcshawar High Court \vas set asui(, and the appcl.lant acquitted of the

,'chal ges: llu. charge on the basis of whlcb major penalty of dismissal [’rom service was

-nnposud on him was n6 more in the ficld. Appellant has a 5ound case for runstaf(.munt in

e ‘,.af,.m..f-,,.,.,j«.,.l;,‘-.-z__,.‘{wyfmmﬁ-;ﬁ?;ﬁq?~=:e~«7-':

service. Attenlxon is 1nv1ted to case law- reported as PlY 2012 Tur. C (Scrvices) 6 relied

upon by the Iea‘med counsel for the z_tpp”é‘ﬁant' In this Case a former DMG Officer was

awarded 10 ycars R.1 by the Aocountabnllty Court. He was also awardcd penalty of - i
".d15111lsscxl trom service on the bms of conviction by tho Accounlabmty Court. Late: on
i lhe said ofﬁccr was acqultted of the charge by the alxgusti Supreme Court of, Pakistari.

3

. Charac on whlch pcnalty oi dlsmissal from service was-awarded to the civil servant was -

e 1 P
T




_autom'a't'i‘cal”ly set '_'a_sidé when there - was ‘i'id_-'-,qgnvicti'oh there was no- dismissal from -
“service. Directions were given (o the respondents to reinstate him and grant all the back
_benefits. Both the cases are similar in nature: -

,7. The appcllanl has also ﬁled service appcal no.. 1225/2013 agams‘c the 1mpugned

i 01de1 ddted 11 06 2013 where'undcr hc, was duected to return subsmlence drawn by him

P

-t‘or th’e-per'i’od from 29.01.2010 to 30.1 1.20 13, .Theucontentlon'ot the respondeﬁcs was that
he had concealed hlS conviction by the Accountabxhty Court vnde order dated 29 Ol 2010
o 'md contmued to draw snlaly/éubenstencc aHOW"me upto 21 05 2013. Tt is not dispurad
“that. hc:' rgmained suspended from service upto 21.05.2013 and rccciy‘cd,subsistgnce’

allolwance. under FR 53.0n accepltanoewot" service appeal no 1 I’]Q/IZOIS anq withdrawal
of impugned 'ordeé dated 2'1.'0‘5_.2013,” he shall Ab'e deemed to have. been ‘réinsta.‘ted in

service w.e.f. 29.01.2010. Tn these cwcum%tances it wouid unjust to recover the sale ues“»

alréady received/drawn by thé appellant.

8.  Asad sequel to above; the appeal is accepted, impugned ord.er dated 21.05.2013 is

‘ 'ﬁel amde and the appdlant 1S tunstalcd in %elwce 1he mtervcmng, period may be treated A

 —

as lc ave 01 the <md duc Resultantly mpugned order dated-11.06 2013 and 22 07 2013

are also set aside. Parties are left to bear their own costs, File be consign.ed to the record

TOONT,

S HASSAN)

7 : - é;’ ‘ - MEMBLR
/// /MW?”%’EJ/ %77 “rq | o |

(MUI]AMMAD AMIN KHAN KUNDI)

- ' : MFMBLR .

ANNOUNCED - Date of ¥

- 07.12.2018 ‘ ' T et
Comyn
le?
fIi{.l“.,;; . / ‘ e . ) o= ) 'v . .
Nama ol Doy %ﬁ/ﬂ/ :
Bate of Teirzleciion of ﬂi?;‘-.}s}," ‘ / 7’/ / :3/"7

Bate of Bellvery of Cogy )] 7 [ 7 dZ"
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o ESTABLISHMENT DEPARTMENT

(ESTABLISHMENT WING)

re e Dated Peshawar, the 09.04.2019.
NOTIFICATION
NO. SOE-IV (E&AD) 19 (102)/2014: - In‘ pursuance of judgments of Supreme
Court of Pakistan dated 30.05.2018 and Khyber Pakhtunkhwa Service Tribunal,

Peshawar dated 07.12.2018, the Competent Authority has been pleased to re-instate

Mr. Noor Hussain, Senior Scale Stenographer (BS-15) in service w.e.f. 29.01.2010 and

the intervening period w.e.f. 21.05.2013 to 31.03.2019, may be treated as leave without

pay.
N2
2.

Subsequently, he is posted in Augaf Department, against the vacant post,

w.e.f. 01.04.2019.

- -

[N — - tT el

SECRETARY ESTABLISHMENT

Endst: No. & date éven o /

'*FOWNP’F"-"‘@.N.—‘

v
Copy forwarded for |nformat|on to:-

The Accountant GeneraI{Khyber Pakhtunkhwa, Peshawar.
The Section Officer (Admn:), Administration Department.

The Section Officer (General), Augaf Department.

The Estate Officer, Administration Department.

The Section Officer (Secret); Establishment Department.

PS to Secretary, Establishment Department.

PS to Special Secretary (k), Establishment Department.

PA to Addl: Secretary (HRD Wing), Establishment Department.
PA to Deputy Secretary (E), Establishment Department.

I3 .

¥

' m
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*

(HAZR
. SECTION OFFICER (E. IV)

0. Official concerned.

GOVERNMENT OF KHYBER PA“KH,TUNKHWA

RN v o . -
RN :%“f S
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Mot 4 03/05 /7/@/ g

-

The Secretary to Government of Khyber Pakhtunkhwa,
Establishment Department.

Through: Proper Channel g

Subject: APPEAL, CORRECTION OF NOTIFICATION DATED 09.04.2019

Dear Sir,

In pursuance of Notification No.SOE.IV(E&AD)/9(102)/2014 dated
09.04.2019 (Copy enclosed) in which I was re-instated jn service w.e.f 29.01.2010
(BS-15).
2. That in the said Notification it was written that “the intervening period
w.e.f. 21. 05 2013 to 31.03.2019 may be treated as leave without pay” which is
in-justice and incorrect because in the Honorable Service Tribunal Order dated
07.12.2018 it has been clearly written as “the intervening period may please
be treated as leave of the kind due” which was not counted as leave but
counted without pay (copy of the judgement attached). Moreover it is pertinent to
mention here that the undersigned throughout service has not ava1|ed any kind of
leave i.e. Earned, Medical, Ex-Pakistan leave etc. (Except 120 days Earned leave).

In this connection, my leave accounts according to the Service Book is enclosed for

kind perusal.

3. . The intervening period may please be treated as leave on half pay
instead of leave without pay as the leave credit of 1214 days are already available

in my account. While intervening days are 2555.

4. It is requested that necessary correction may kindly be made
according to the decision of the Honorable Service Tribunal Khyber Pakhtunkhwa
and after proper calculation the pay may please be released to the appellant,
because the pay as well aé increments of the appellant badly suffered which will be
a great loss to the appellant during the time of retirement. The a'ppellant retirement
is very near i.e. 30.03.2021. .

5. It is further requested that since 29.01.2010 till déte my seniority/

promotions as well as annual increments may pleased be released to the appellant

as earlier as possible, on the humanitarian grounds.

Note: photocopy of Service Book is also attached Please.

Thanking you in anticipation.

rng -
ED ‘ Yours falthfuily, \S\l‘}

(NOO%HU. AIN)
Senior Scale Stenog_rapher (BS-15)
Auaaf Department, Khyber Pakhtunkhwa

o



 GOVERNMENT OF KHYBER PAKHTUNKHWA
S ESTABLISHMENT DEPARTMENT
R (Establishment wWing)

ARRRAE
ot Ry i l; ) No.SOE-IV (E&AD) 9 (102)/2004.
; i Dated Peshawar the FEEE2RS
S | 31~-08-20/9

rrmey

The Section Officer (Admn),
Augaf Department. :

NOTIFICATION DATED 09.04.2019.

. Subject: APPEAL-CORRECTION OF

| am directed to refer to your letter No. SO(Admn)/AHR&MAD/’l-
ject noted above and to state -

227/2019/3231-32 dated 08.05.2019 on the sub
Noor Hussair:, Senior Scale Stenographer (BS-16) has

4 ‘thét the case of Mr.
f Peshawar High Court Peshawar judgment dated

been processed in light o
19.06.2013 and r_e'gretted. :

| Wue‘“f“
A
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The Chief Secretary,
Govt; of Khyber Pakhtunkhwa,
Civil Secretariat, Peshawar. |

Through:- PROPER CHANNEL
——=2NANNEL

Subject: - Departmentaj Appeal Against the Order vide No. SOE.jv
E&Ad)9 102)/2004 dated 31.05.20 the S
. E H ¥ . B -

Department reinstated the appellant in the Service and the intervem'ng period
w.e.f 21.05.2013 to 31.03.2019 treated as leave withoyt Ray in violation of the

appeliant has not SO much leave in credit according to Service Book, therefore,

the appellant r'équested for considering Half Pay_which is fu!ﬁlfing' the

intervenfng period according the Service Book record. To this effect Leave

W




Your i
Rai EgEﬁ Moy

@)

attend finality and no one is authorize to pass orders in violation of decision of
the Service Tribunali.

It is pertinent to mention hére the F.R.54(a) speak that:-

F.R.54 Where a Government Servant has been dismissed or removed

in reinstated, the revising or appellate authority may grant to him
for the period of his absence from duty

(a) If he is honorably acquitted, the full pay to which he would
have been entitled if he had not been dismissed or
removed and, by an order to be separately recorded, any

allowance of which he was in receipt prior to his dismissal /-

removal. (Copy attached Annex-F).

Accordingly the appellant acquitted honorably by the Supreme
Court of Pakistan, Islamabad (Copy attached Annex-G) and
accordingly KPK Service Tﬁbunal issued the order of the
reinstatement vide intervening may please be treéted as leave of
the kind due. ..:

Pay”.

=i-there is no mentioning of “Without

In view of the position explained above, it is humbly requested
that the case of the appellant may please be considered
sympathetically and according to the order of KPK Service
Tribunal Peshawar to avoid the Contempt of Court of Honorable
KPK Service Tribunal Peshawar and the order dated 31.05.2019
may kindly be modified and the case may kindly be decided as
August Service. Tribunal ordered in their decision dated
07.12.2018. |

ussain)
Senior Scale Stenographer (B-16)
Population Welfare Department
Civil Secretariat
Peshawar

Dated: 19-06-2019




GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT
(Establishment Wing)

No. SOE.IV (E&AD) 9(102)2014
.Dated Peshawar, the 06.08.2019

fan =

Section Officer (Gen),
Popuiation Welfare Deaprtment.

DEPARTMENTAL APPEAL AGAINST THE ORDER VIDE NO. SOE-IV
(E&AD) (102)/2004 DATED 31.05.2019 ISSUED BY THE SECRETARY
ESTABLISHMENT DEPARTMENT, CIVIL SECRETARIAT PESHAWAR
THROUGH WHICH THE APPEAL OF THE APPELLANT HAS BEEN
REGRETTED.

‘ | am directed to refer to your letter No.SOG/PWD/1-226/PF/2018/1853-54
dated 21.06.2019 on the subject noted above and to state that the appeliate authority
has regretted the appeal of Mr. Noor Hussain, Personal Assistant (BS-16) on the
subject matter. |

e
(HAZRAT JAMAL)
‘ SECTION OFFICER (E-V)
Copy to:-

/ 1. Mr. Noor Hussain, Personal Assistant, Population Welfare Department.

—_— ol
SECTIONGF
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In & cass tamng under claugs a). ‘thi penodf'of absenee from duty
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR -

~ Execution Petition No. 367 of 2019

In Service Appeal No. 1172 of 2013

NOOT HUSSIN oot erv e er e rea e es e e ese e neseenne i Appeliant
Versus .
Govt. of Khyber Pakhtunkhwa & others........  ccooiviiccvece v Respondents
INDEX
Sr. No. | Description of Documents Annex Pages
1. | Comments | 2-3
2. Affidavit | 4
3. . | Appeal of the Appellant Annex-| 12 .
4, »Judg‘_ment‘ dated 19.06.2013. Annex-Il 13
5. | Departmental Appeal against the Order | .Annex-lil 15-16
‘ dated 31.05.2019 ' '
6. Letter dated 06.08.2019 _whereby the | Annex-1V 17 ,
Establishment Department regretted appeal
of the Mr. Noor Hussain.
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’ Q ‘| GROUNDS | | | -

Incorrect. The -reinstatement order has been issued in the light of Court Judgment
| while the appeals have been treated in accordance with the rules / policies. Hence,
- there is no violation of Law at any level. | ‘ £
. B. Incorrect. The judgment of the Hon’ble Services Tribunal 'Peshawar,- .' dated
07;1_2-2018 has been implemented 'in true letter and spirit, thereby, re-instating the

petitioner in service with considering intervening period as leave without pay.

C. Correct in terms of FR-54. However, while implementing Service Tribunal Judgment,

Peshawar, dated 07-12-2018, the petitioner has been re-instated in the service and in
i order to treat the intervening period as leave of kind due, Peshawar High Court
~ Judgment in W.P No 1180/2012 dated 19-06-2013 has been _considered 'wh’erein.
principle of no work no pay has been endorsed.
D. No comments. ‘ '
E. Incorrect. Appeals of the petitioner has been processed under relevant rules / polices
- and the appellant has) also been informed, accordingly. | |

F. No comments.

It is therefore, humbly prayed that on acceptance of instant Parawise

' comments/ reply, the petition of petitioners may be dismissed with costs.

‘ -
. W Sec . .
hief Secetdry ¢ " Govt. of Kffyber Pakhtunkhwa

Govt. of Khyb¢r Pakhtunkhwa Establishment Deptt
(Respondent No.1) (Respondent No.2)

B S
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¥ BEFORE/THE HONOURABLE PESHAWAR HIGH COURT
- /- . PESHAWAR.

/

Execution Petition No. 367/2019

CEVNPAEY

Noor Hussain S/O Juma Khan.

tPetit_ioner)
"L
VERSUS
© . 1. Chief Secretary Khyber Pakhtunkhwa Respondents-
Civil Secretariat, Peshawar '
2. Secretary to Govt of Khyber Pakhtunkhwa, . Respondents "

- Establishment Department.

Joint parawise comments / reply on behalf of respondents No. 1&2

PRELIMINARY OBJECTIONS.

1. That the petitioner has got no cause of action against the respondents.
- 2. The Petitioner is estopped by his own conduct to file the present petition in the
Court.
3. The Petitioner has not come to this Honorable Tribunal with clean hands and\_

- has concealed material facts from this Honorable Tribunal.

ON FACTS

1. Correct.

2.  Correct.

3. Correct' to the extent that appeal of the appellant, against the order dated
09-04-2019 for award of back benefits / arrears of pay and allowances wasl
processed and regretted (Annex-I) as the case had already been ﬁnalizéd,
keeping insight the Peshawar High Court judgment in W.P No 1180/2012 -
dated 19-06-2013; imposing therein p'finciple of no work no pay (Annex-II).

4. Imcorrect. The appellant beiﬁg aggrieved came-up with depanmental.apbeal
asking therein to consider the request for back benefits in terms of FR-54
(Annex-III) which was also processed and regretted for the reason citéd in the

para-3 above (Annex-IV).

R e b s e e g T T e s e e



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Execution Petition No. 367 of 2019

In Service Appeal No. 1172 of 2013

A Lo Lo Tl o TV LT = 12 TR TR

Appellant
. Versus _

Govt. of Khyber Pakhtunkhwa & others......... ...........'...................._..........,.'...."....Respondents

AFFIDAVIT

L

| {, Zar Muhammad, Office Assistant {.itigatioh-ll Section, Establishment
Department Govt. of Khyber Pakhtunkhwa do hereby solemnly declare that contents of

the comments are correct:to the best of my knowledge and record and nothing has

been concealed from this Hon’ble Court.

- Deponent

-—

)

(zar Muhammad)

Establishment Department
CNIC No. 17301-3947509-7

Office Assistant Litigation

\‘J’
9

e g e o
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', BEFORETHE CHAIRMA
" SERVICETRIBUR

Noor Hussain S/0 Juma-Khan

R/o._House No,113/3 Kassi Mohallah, Saddarﬂ Bazar, Nows!-iera Cantt.

g iﬁg_rsus w :
, L ‘ Govt. of KPK through' Secretary, Estab»lishmg'nt .Depa‘rm{ent;
Civil Secreéariat, Peshawar. ' v
2. Govt. of KPK throuéh Chief Secretary, Civil Secretariat,
Peshawar. . e
3. Govt. of KPK through Secretary, Elementary and Secondary

Education Department, Civil Secretariat, Peshawar.

........ Respondent

— 2 Appeal u/s 4 of the NWFEP Service Tribunal
Act, whereby Departmental Appeal filed on
11.06.2013 by the appellant against the
e " "™« dismissal, has been regretted on 15.07.2013
received by appellant on 22.07.2013 through
which vide order dated 21.05.201% issued by

respondent No.l ghe appellant-has been

dismissed from service by imposing major |

-y

penalty ‘of dismissal from service with cffect.
. hY

T l . . from th‘é date of hisconviction by Natignal !

e Accountability’ Court-,  Peshawar on 3

, 20.012010. . .

(e - :
3 A

[y
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ERVICE

Appeal No. 1 172/2013

31.07.2013

Date of [pstitution
07.12.2018

. Daie of Decision

Noor H.u.s'sain. S/o Jumna Khan, ‘R/o House No. 11373 K assi Mohallah, Saddag Bazar,
era Cantl,

Nowshera Cantt. Prescntly House No. \365,'Danmdar' Sireet, Nowsh
- (Appcl\ant) . Ine
VERSUS .
' 5 -
1. Govt: of Khyber pakhtunkhwa through Sccretary, Establishment Departmcm," ted
Civil Secretariat, Peshawar and another. ~ oL (Rcspondcms)
...... al
[\ MR-INAYAT ULLAH KHAN, ?
! Advocaie ... Torappellant. ?
PR MUHAMMAD JAN -
For rcspondems. .

Deputy District Atorney
MEMBER(Excculive)

| MR. AHMAD HASSAN,
!l MR. MUI-IAMMAD AMIN KHAN KUNDI .- I\'IE[VlBE.R(Judicial)
\ .1UI)CMENT

SAN, MEMBER.

AHMAD HAS .

t shall dispose of the n s well as connected

This judgmen stant scrvice appeal a
service appeal N0 122512013 tided Noor Hussain as similar question of law and facis are

involvcd'lhcre‘m.

- . »
2. Arguments of the tearned counsel for the partics heard and record peruscd.

.
e

FACTS
The appell-.m‘t was awarded major penalty of dismissal from service vide

93

2013. Feeling aggricved, he tiled dcparlmemal appeal on
<

der dated 21.05.
y him on 27.07.2013, hence, the

impugned of

11.06.2013 which was rejecied on 15.07.2013 received b

sreseiit service & seal. A IAl )
: o ATTESTE!
"

-

._.,‘-_ -‘--\'

l,c‘.bq_-— f",,_"":?ﬁa:;w&‘ - l.?‘,..‘ e P -1
FORi &2 Al X P .

P R 5, AN Vo L s “"“5‘ ol R i Tt P
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» M Khyber Palihnklvve ” D
e - Sexmisexbribunal. i e
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. ARGUMENTS

;4 Le;nfncd counscl for the appellant- drguu:l “that. hc was arreqted
31.08. 2006 -and rcmwmcd m ]81' upto 01 08 2007 llc was pl'led undcr- suspéﬁéion w.e £,

N
3] 87006 by the rcspondums The appcll'\nt remamcd in that pomnon itk 2-4-6&%61 ;

Ther;aflcr on the orders of Peshawar High Court, Pf.‘Sdedl he was relcascd on b'ul !'hat

aficr 1'conctu<.|on of 'trial by the Acwuntabnhty Coun hc. was awmdcd four months R

.

z\lonlgwith fine on Rs.5000/- He filed an appcdt in Pcshawwr High Courl Wthh W"ns

dismissed vide judgment ‘dated 18.05.2016. /\gmmt the '\bovc |udg,mcnl oi Pcshawar-lﬂ_ ,
‘ ;High Court, Peshawar dated 18.05.2016 he filed cnmlml appeal no. 457/20!7 in the P ¥
o augusi- Supremc Court of Pakistan whic# was accepled vide judgment dach.BOLOS;?.OIS':: S
Nat only or(i;zr of the Peshawar Fligh Court was sct asi(lic, but he was_ijcqgilivué'd "o\f'thc,,_‘
charges giving him bencfit of doubt. Ai’iér having been acquittal of the charges impugnpd |

dlsmmsal order dated 24.05.2013 lost its uuhty/validily. Fle deserved 10 be reinstated: in

scrvicc with all back hcnchts That the lmpugn(.d order passcd by respondent na |

(Sceretary Establishment) was corum=non-judice, as respondent no.2 {Chief Su.ruary)
&

was the competent authority in this case. Despite the fact his crimina! appeal was Qendmg

in Peshawar Hwh Court and without waiting of its outcome major penally was awarded

o

to him. Reliance was placed on case Jaw reported as 2012 PILC (CS)502, 2002 SCMR.

57.2003 SCMR 215 and PLI 2012 Tr.C (Scmcc) 6. hearned counsel for the appeliant
stressed on the last judgment rcl’crrcd togabove as circumstances o{ holh the cases were
Shmilar.

5. On the other hand learned Deputy District Attorney argued that the appellant had -

concealed his: conviction by the Accountability Court vide judgment dated 29:01.2010.

ATTESTED

h.a.«

“ . . B ) : v
o | . . > mvbcr mmmn}\hws
] ervice Tribunal,

S e e

Nafima o7 e




- ada .

was the competent authority for employees up to BPs-15 and at the time of imposition of

‘penalty the appellant was in BPS-15. At the end he requested that the appeal may be

dismissed.. . .
CONCLUSION
6. On the charges of some underhand dealing .in preparation oi fake/bogus arms

licenses, the appellant was arresied by NAB on 31.08.2006. He was placed “under
suspension by the respondents from 31.08.2006. On acceptance of his bail application by
the Peshawar High Court, Peshawar, he was released from jail on 01.08.2007. After
conclusion of trail by the Accountability Courl, he was sentenced 10 four months R
alongwith fine of Rs. 5000/-. Order of the Accountability Court was assailed through an
'lppe‘ll in Peshawar High Court but was dismissed. Fle was dismissed from ser vu(u, vide
bt
impugned order dated 24.05.2013. Subsequently, criminal appeal no. filed in
the august Supreme Court of Pakistan was accepted vide judgment dated 30.03.2018.
Judgment of the Peshawar High Court was set aside and the appellant acquitied of the
charges. The charge on the basis of which major penalty of dismissal [rom service was
imposed on him was no more in the ficld. Appellant has a sound case for reinstatement in

service. Attention is invited to case law reported as PLJ 2012 T.r.C (Scrvices) 6 redied

upon by the learncd counsel for the ¢ ppc!l'\nl In this Case a former DMG Oflicer was

dismissal from service on the basis of conviction by the Accountability Court. Later on

the said officer was acquitied of the charge by the august Supreme Court of Pakistan.

[}

Charge on which penalty of dismissal ftom service was awarded to the civil servant was

A *MT::S {"" D .

-

PPN AT ik L

awarded 10 years R.I by the Accountability Courl. He was also awarded penalty of
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Cersir

The appellanl has also filed service appeal fo. 122572013 agamsl the- mpugned**

. a, .‘

order dated 11.06. 2013 whelc under he was dlrccled io return subs:stencc drawn - by hlm
for the peuod {rom 29 01.2010 10 30.11.20 I_Q,M\l he contention-of the reSponder;ts. was, 1hat
he had concealed his conviction by the Accounu\bthly -Court vide order dated 29: 01 2010
and continued to draw saiary/subsislcncc allowance upto 21.05.2013. 1t is not dismltcd‘:
that he remained suspended from service upto 21.05.2013 and reccived Subsistence

allowance under F.R 53. On acceptance of service appeal no 1172/2013 and withdrawal

of impugned order dated 21.05.2013, he shall be deemed to have been reinstated .in

wervice woe.f. 20.01.2010. in these circumstances, it would unjusi 1o recover the salacies™. -+

already received/drawn by the appellant.

s. As a sequel to above. the appeal is accepted, impugned order dated 21.05.2013 is
e L . C g . .
set aside and the appeHant is reinstated in service. The interveming period may be treated

as lcave of the kind due. Resdltantly impugned order dated-11.06.2013 and 22.07.2013

are also set aside. Partics are lcft 10 bear their own costs. File be consigned to the record

BN
.

room.

MAD HASSAN)

/ = . MEMBER
Aot iy /P27

(MU“A\IIM/\D AMIN KHAN KUND)
| MEMBER s
ANNQOQUNCED Date of Srezoniatisn ef Al Uen 07’/2"’?6?
07.12.2018 :
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GOVERNMENT OF KHYBER P AKHTUNKHW:

$
ESTABLISHMENT DEPARTMENT {
. (ESTABLISHMENT WIN‘G) . i

: . i

STt ’ﬁ,»» Dated Peshawar, the 0950,4'}20}19'%'?;:15 ;

«

NOTIFICATION

NO. SOE-IV (E&AD) 19 (102}/2014: - in pursuance of judgments of Supremex;

Court of Pakistan dated .30.05.2018 and Khyber Pakhtunkhwa Service Tribunal, ¢
Peshawar dated 07.12.2018, the Competent Authority has been pleased to re-instate’
Mr. Noor Hussain, Senior Scale Stenographer (BS-15) in service w.e.f. 29.01.2010 and.-ﬁ

{he intervening period w.e.f. 21.05.2013 to 31.03.2019. may be treated as leave withouit 2

pay.
2. Subsequently, he is posted in Augai Depariment. against the vacant post,

w.e.f. 01.04.2019.

SECRETARY ESTABLISHMENT

Endst: No. & date even

Copy forwarded for information to:-

The Accountant General, Khyber Pakhiunkhwa, Peshawar.
The Section Officer (Admn:), Administration Departrent.

The Section Officer {General), Augaf Department.

The Estate Officer, Administration Department.

The Section Officer (Secret). Establishment Depariment.

PS to Secretary, Establishment Department.

PS to Special Secretary (E), Establishment Department.

PA to Addl: Secretary (HRD Wing}, Establishment Department.
~ PA'to Deputy Secretary (E). Establishment Department.

0. Official concerned. - .
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{\&:i',g ﬂf {’)3/05 /2/0/ 7 Senior Scale Stenographer (BS-15)
L /

The Secretary to Government of Khyber Pakhtunkhwa,
Establishment Department.

rhrough: Proper Channel !
Subject: APPEAL, CORRECTION OF NOTIFICATION DATED 09.04.2019
Dear Sir,

In pursuance of Notification No.SOE.IV(E&AD)/9(102)/2014 dated
09.04.2019 {copy enclosed) in which 1 was re-instated in service w.e.f 29.01.2010
(BS-15).
2 That in the said Notification it was written that “the intervening period
w.e.f. 21.05.2013 to 31.03.2019 may be treated as leave without pay” which is
in-justice and incorrect because in the Honorable Service Tribunal Order dated

07.12.2018 it has been clearly written as “the intervening period may please

he treated as leave of the kind due” which was not counted as leave but

counted without pay (copy of the judgement attached). Moreover it is pertinent to
mention here that the undersigned throughout service has not availed any kind of
ieave i.e. Earned, Medical, Ex-Pakistan leave etc. {Except 120 days Earned leave).
In this connection, my leave accounts according to the Service Book is enclosed for

Kind perusal.

T
£

The intervening period may please be treated as leave on half pay

.
instead of leave without pay as the leave credit of 1214 days are already available T
in my account. White intervening days are 2555.
-
a1, It is requested that necessary correction may kindly be made
accordzng to the decision of the Honorable Service Tribunal Khyber Pakhtunkhwa
and after proper ca'lculation the pay may please be released to the appeilent,
because the pay as well as increments of the appellant badly suffered which will be

a great loss to the appellant during the time of retirement. The appellant retirement

is very near i.c. 30.03.2021.

i, it is further requested that since 29.01.2010 till date my scmony;;;/f":? r

promotions as well as annual increments may pleased be reieased to the appeiiant;

as carlier as possible, on the humanitarian grounds. !
Note: photocopy of Service Book is also attached Please.

&
i
[

Thanking you in anticipation.

ARC e a1

&
Crady e S’

(NOOS\H SSAIN)

Auqaf Department, Khyber Pakhtunkhwa
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT gqu’
(Establishment Wing)

I

'[‘U?, } No.SOE-IV (E&AD) 9 (102)/2004.
Dated Peshawar the 24=:2:2018
e 3l-08-20/9

The Section Officer (Admn),
Augaf Department.

-

Subject:  APPEAL-CORRECTION OF NOTIFICATION DATED 09.04.20118.

| am directed to refer to your letter No. SO{Admn)/AHR&MAD/1-

?; 227/2019/3231-32 dated 08.05.2019 on the subject noted above and to state
i
;;f that the case of Mr. Noor Hussair;, Senior Scale Stenographer {BS-16) has
Q'?""f' been processed in light of Peshawar High Court Peshawar judgment dated
” 19.06.2013 and regretted. 2
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PESHAWAR HIGH COURT, PESHAWAR

JUDICIAL DEPARTMENT

I S s T
-

WP No. J180/201 %

e of hearing. ... ... 19.06.2013....... e

-

7. &7,.,,‘7244/'7 ’;Ae{é,é‘w

(Sved Tahir Abbas)By #77-

4
1esr-ondents. (Government of  Khyber Pakhtunkhwa etc ) el ﬂd .

_5/231,,.,7., ABE. w2 iy %7‘9/; @”’Cﬂéaﬂ 72//%

FRS, o SOl E AT MY S GRATITNT YN |
Y e
[
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S
b
i
~
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cssnce

WAQAR AHMED SETH .1 Petitioner Tahir Abbus,

£ -Assisiant Director, secks the constitutional jurisdiction of this
oowbt praving for thut

“A. for a declaration to the effect that the

petitioner being  an  ex-retrenched  Assistant

Director (B-17) of PUDB is entitled to be

reinstated  readiusted/obsoried  ageinse L

3 - —
"f{ PE available vacancy as offrer similarly retrenched I
N d

’} S Assistanr  Directors (B-17, who |have been
reinstated/absorbed in  compliance with  the

direction of the Hon'ble Peshawar High Court

13




Y PSIC.S Khy iupkivrg
s Diary No. __ZM@
The Chief Secretary, ? ﬁz [é Z &

Govt: of Khyber Pakhtunkhwa, Cate
Civil Secretariat, Peshawar.

Through:- PROPER CHANNEL

\ . Subject: - Departmental Appeal Against the Order vide No. SOE-IV
Y (E&Ad)9(102)/2004 dated 31.05.2019 Issued by thé Secretary,
Establishment Department Civil Secretariat Peshawar.through
which the Appeal of the Appellant has beéen .Regretted.
{Copy of the appeal is at Ahnexure “A” and Copy of: ‘the: Order

Dated 31.05.2019 is annexure “B”).

{

PRAYER:-

On acceptance of this appeal, the order dated 31.05.2019 may
kindly be set aside and the Notification dated 09.04.2019 may kindly be
modified / corrected in the light of the judegment of Khyber Pakhtunkhwa
Service Tribunal Peshawar order dated 07.12.2018.

Dear Sir, .
§%I//Z(// / In pursuanc‘e of Khyber Pakhtunkhwa Service Tribunal Peshawar
5/7 7/®rder dated 07.12.2018, the appellant has been re-instated in service vide
/‘< Notification No. SOE-IV(E&AD)9(102)/2014, dated 09.04.2019 {Annex-C), that
é‘ in the decision of the August Service Tribunal it has clearly been ordered that

. the intervening period may please be treated as leave of the kind due. Copy of
N ,‘Service Tribunal is Annex-D. ! ’
?1

In this connection the appellant ‘submitted an appeal to the
'Secretary, Establishment Department for grant of intervening period salaries
(Half Pay instead of full pay) as ordered by the KPK Service Tribunal that “The
Intervening period may please be treated as leave of the kind due” but the

Department reinstated the appellant in the service and the intervening period
w.e.f 21.05.2013 to 31.03.2019 treated as leave without pay in violation of the
- ~decision of the Service Tribunal which amount to contempt of Court. As the
):ppellant has not so much leave in credit according to Service Book, therefore,
the appellant requested for considering Half Pay which is fulfilling the
intervening period according the Service Book record. To this effect Leave
—Account prepared / submitted and regretted in the light of judgement of
Peshawar High Court, Peshawar dated 19.06.2013 (copy enclosed Annex-E).
Which has no relevancy with the case of the Appellant the Service Tribunal has

[———

already given decision regarding the absence period are which depanment has




o
N

attend finality and no one is authorize to pass orders in violation of decision of "

the Service Tribunal.
3. It is pertinent to rﬁention here thé F.R.54(a) speak that:-
FR.54 Where a Government Servant has been dismissed or removed
in reinstated, the revising or appellate authority may grant to him

for the period of his absence from duty

(a)  If he is honorably acquitted, the full pay to which he would

have been entitled if he had néf been dismissed. or

. removed and, by an order to be separately recorded, any
allowance of which he was in receipt prior to his dismissal /

removal. (Copy attached Annex-F).

4, Accordingly the appellant acquitted honorably by the éupreme
Court of Pakistan, Isiamabad (Copy attached Annex-G) and

S
~ gz

accordingly KPK Service Tribunal issued the order of the
reinstatement vide intervening may please be treated as leave of
the kind due. ..

».: there is no mentioning of “Without
Pay”. ‘

in view of the position explained above, it is humbly réquested
that the case of the appellant may please be considered
sympathetically and according to the order of KPK Service
“ Tribunal Peshawar to-avoid the Contempt of Court of Honorable
KPK Service Tribunal Peshawar and the order dated 31.05.2019
may kindly be modified and the case may kindly be decided as

August Service Tribunal ordered in their decision dated

07.12.2018.

Senior Scale Stenographer (B-16)
Population Welfare Department
Civil Secretariat
Peshawar

Dated: 19-06-2018

I
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, Yol /“\.“}‘ﬁéﬂ GOVERNMENT OF KHYBER PAKHTUNKHWA i "
v C LT N L .o ’ 2
_ i e gf ESTABLISHMENT DEPARTMENT
I, A AL . . '
- e (Establishment Wing) !
e . ‘
No. SOE.IV (E&AD) 9(102)2014
Dated Peshawar, the Q_E_S_Oj_g(_)j_g
To f
o Section Officer (Gen), !
N / Popuiation Welfare Deaprtment.
4 .
N/, Subjec DEPARTMENTAL APPEAL AGAINST THE ORDER VIDE NO. SOE-IV
C\\z -)/\ (E&AD) (102)/2004 DATED 31.05.2019 ISSUED BY THE SECRETARY
\ ESTABLISHMENT DEPARTMENT CIVIL SECRETARIAT PESHAWAR
\Q THROUGH WHICH THE APPEAL OF THE APPELLANT HAS BEEN
N REGRETTED. '
) .
(@/) i am directed to refer to your letter No.SOG/PWD/1-226/PF/2018/1853-54
el dated 21.06.2019 on the subject noted above and to state that the appellate authority
has regretted the appeal of Mr. Noor Hussain, Personal Assistant (BS-16) on!the
stibject matter. .
/7,,_-# :
4 (HAZRAT JAMAL) |
ZSECTIQN OFFICER (E-IV)
Copy to:- ,
1. Mr. Noor Hussain, Personal Assistant, Population Welfare Department. s
4:-—-"""'“_-‘———’--_”' ’ '_ "
SECTION OFFICER (E.l\{) o
sl
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GOVERNMENT OF KHYBER PAKHTUNKHWA

ESTABLISHMENT DEPARTMENT
(Establishment Wing)

No. SOE.IV E&AD 12(123)/2019 -
Dated Peshawar the 13.07.2020

To

/The Section Officer (Lit-II),
Judicial Wing, Establishment Department.

Subject:-  EXECUTION OF PETITION NO. 367/2019 TITLED NOOR HUSSAIN

VS GOVT. OF KP AND OTHERS o
: |

I am directed to refer to your letter No.SO (Lit-E&AD/3-2020/2013 date;d.|
07-07-2020 on the subject' noted above and to state that the Khyber Pakhtunkhwa Servic:cg

Tribunal judgment dated 07-12-2018 in Appeal No. 1172/2013 filed by Mr. Noor Hussaillﬁ

Senior Scale Stenographer (now PA) has been implemented in true letter and spirit. i
fe

Details of the implementation can be pursued from the Minutes of the meeting held

in this regard on 13-07-2020 (copy annexed).

Fstabllshment Deparﬂ'( t




I

MINUTES OF THE MEETING HELD ON 13-07-2020 REGARDING ,
IMPLEMENTATION REPORT IN EXECUTION OF PETITION NO. 367/2019
TITLED NOOR HUSSAIN VS GOViIEOF KP AND OTHERS 74'

‘A meeting was held on 13-07-2020 at 11:30 hours under the Chairmanshjp of
Addl: Secretary (Judiciary), Establishment Department, in the office of Deputy Secretary

(Estab) to discuss the implementation of judgment of Khyber Pakhtunkhwa Service Tribunal

dated 07-12-2018. The following attended the meeting. N

i. Additional Secretary (Judicial), Establishment Department :
ii. Deputy Secretary (Estab), Establishment Department o

1it.Section Officer (R-1V), Establishment Department, ,

1v. Section Officer (E-1V), Establishment Department. f
2. Opening the discussion, the Section Officer (E-IV), presented the Executifqign
Petition N0.367/2019 of Khyber Pakhtunkhwa Service Tribunal, regarding implementati:o‘:'n
of the above cited judgment holding therein “In the circumstances prima facie t!.'ée
notification was not in line with the judgment in Appeal No. 1172/2013, instant appeal ,u
therefore converted into implementation petition to execute the judgment of this tribunal, m
letter and spirit. It shall be re-numbered as such and notices be issued to respondents jior
submission of implementation report”. ' : ;
3. After threadbare discussion, it was decided to convey the following actlons

taken by the depaﬂment in implementation of the judgment:

i.  The petitioner has been re-instated in the serviee on 09-04-2019 (Annex—l)j.:f
ii. After re-instatement, his name has been placed in the due place in tile
seniority list of his cadre i.e Senior Scale Stenographers (B-16) (Annex-[lj)l'.
lil. After regaining his seniority, the petitioner was promoted as Perso'r{al
Assistant (BS-16) (Annex-IIT), '
iv. As regards leave, the Tribunal has directed for grant of the leave due
According to Leave Rules, no other leave except Extra Ordinary Leave can
be granted by the competent authority retrospectively in lieu of abseme
without leave. Therefore, the intervening period w.e.f 21-05-2013 to 31-053-
2(519 was converted into EOL in light of Rule-12(3) of the Civil Serv'z:mt
Revised Leave Rules, 1981 and the principle of no wo#k no pay announééd

m

by the Peshawar High Court, Peshawar Judgment dated 19-06- 20]3
(Annex-IV & V).

4. The meeting ended with note of thanks from and to the Chair.



'ESTABLISHMENT DEPARTME
(ESTABLISHMENT WING)

.....

Dated Peshawar, the 9_53.04.2-51 9.

NOTIFICATION

NO. SOE-V (E&AD) 19 (102)/2014: - In pursuance of judgments of. oupreme
Court of Pakistan dated 30.05.2018 and Khyber Pakhtunkhwa' Service Trtbunai

Peshawar dated Q7. 12 2018, the Competent Authority has been pleasec zo re mstatei{
Mr. Noor Hussain, Senior Scale Stenographer (BS-15) in service w.e.f 2¢ 01 2010 ‘ d:
the intervening period w.e.f. 21.05.2013 10 31.03.2019, may be treated as lzave’ W|theut_,

pay.
2. - Subsequently, he is posiad in Augaf Department, against the vacant post,

wef 01.04.2019.

SECRETARY ESTABLISHVENT

Endst: No. & date even

Copy' forwarded for informaticn to:-

1 The Accountant General, Khyber Pakhtunkhwa, Peshawar.

2 The Section Officer (Admn:), Administration Department.

3 The Section Officer (General), Augaf Department. ,
4 The Estate Officer, Administration Department. B
5 The Section Officer (Secret), Establishment Department. 4
6 PS to Secretary, Establishment Department.

7 PS to Special Secretary (f2),. Establishment Department.

8 PA to Addl: Secretary (HRD Wing), Establishment Department.

9. PA to Deputy Secretary (E), Establishment Department. ,
10. Official concemed. o

' B St
I HAZRAT JA*V‘rAL*)
SECTION OFFICER (EIV)
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NOTIFICATION

No.SOE.IV(E&AD)1-13/2013 (Private Secretaries CadrgL

o

’)” GOVERNM

“ ESTAB

with Rule 17 of Khyber Pakhtunkhwa Civil Servants (Ap
Stenographer (BPS-16) (as stood on 26.04.2013), Civil Sec1

FINAL SENIORITY LIST OF SENIOR SCALE STENOGRA

S.NO Name. of official Academic | Date of D,
Qualifica- Birth
tion
/1

i Mr. Noor Hussain B.A 01.04.1961 |Pes
2 IMr. Fazte Subhan M.A 24.03.1969 {Swa
3 |Mr. Saidar Khan B.A 10.05.1968 |Pesk
4 {Mr. Jehan Zeb Khan M.A 15.04.1970 |Swa
5 |Mr. Muhammad Javed M.A 11.02.1970 [Abb
S/0 Ali Rehman |
6 |Mr. Wagar Ahmad B.A. 071.10.1961 |Pest!
7 . |Mr. Mujahid Khan F.A. 12.04.1966 [Pes!
8 {Mr. Liagat Ali M.A. 12.06.1961 |Pest
g  |Mr. Sher Rehman M.A. 15.02.1966 {Malz
10 |Mr. Mirza Ghulam B.AJLLB ]05.04.1960 |Chili
11 |Mr. Fazl-e-Rabi FA, 30.03.1967 |Abb
12 [Mr. Muhammad Ishag Mairic 03.05.1963 |Abb
13 |Mr. Momin Khan B.A. 04.01.1969 {Moh
14 [Mr. Said Akbar M.A. 02.10.1962. |Kurg,
15 {Mr-Gul Nadir Matric 01.03.1963 |Dir :

16 {Mr. Tila Khan B.A 07.05.1866 |Kh
17 |Mr. Noor Rehman Matric 04.01.1968 |Mal
i8 |Nir. Haider . Zaman B.A. 17.02.1966 |Koh
19 |Mr. thsanuilah Khan B.A- .103.03.1969 [Mal
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GOVERNMENT OF KHyger PAKHTUNKHWA

ESTABLISHMENT DEPARTMENT
(ESTABLISHMENT Wing)

Dated Peshawar, the 315t May, 2019
NOTIFICATION

NO.SOE.IV(E&ADH-7/2019:- On the recommendations of Departmental

Promotionj
f:i
promote the following Acting Charge Personq{;}

mma Khan

. or .si
Mr. Muhammad Suleman

n Mr. Asif Khan w’

" Syed Rafaqat Ali Shan )
E Mr. Jamshaid Alam

Mr. Bilai Khan
Mr. Naveed Ahmad
Mr. Inayatullah

9. [ Mr. ifan Haider T
: j 10. | Mr. Mudasir Khan ' : |
‘ g,,; 1. Mr. Muhammad Tayyab ;

. 5 12. | Mr. Arifullah S/O Haji Gul Zamin Khan .
&J n Mr. Zar Muhammad '
Mir. Nigab Kf -
. | T s
i n Mr. Zafran Khan o

‘ ;»,;ﬂ;

“ Mr. Waqar Khan $/0 Said Shar
Syed Tayyib Al Shah

Mr. Farhatullah

17.
e

B 19, | mr. Tariq Saleem Khan S/O Sarfaraz Khan
—




orin o
FZ I’ Mr. Muhamrnad Su!eman

ogulation VVeffre Degtt. A V
Retained E& '
3. M Ag Khan

AD (O&1
Section
4. T Syed Rafaqat Al srgr— ‘
s\jﬂ??;m‘smmv “““““ T —
6T r."m}_a_i&ﬁﬁa‘ﬁ'“ o

e

8AD (0/6 Spagay
Assistant to Cm f_or ST&!T).
|9 Mr irfan W I
/{"‘?5. Mr. Mudasi; R
[

Mr. Arifuiiah 575 Haji G
—{-4£3min Khan

Ir. Zar Muh»amr;gcrhhmx

Retained E&A

D (010 Advisor
to CM for Energy & Power)
an Retaineg E&AD (075
fran Khan
Mr. Wag,

qar Khan S/0'Saig
Sher

DSR-!)
Retained in Govemor'
Syed T3 ib Al Shah

S Sectt

Governor's House.
) | Irigation Deptt. Retaineq in Irrigation Deptt.
Mr. Farhatuuah E&AD (Lit Section) etained E&AD (Litigation
Section).
Mr. Tariq Saleem Khan's/5 Excise § Taxation Retaineq in Excise &
dffaraz Kh ] ) Deptt. .

— I _Taxation Deptt.

CHIEF SECRETARY
KHYBER PAKHTUNKHWA

I}

o



ENDST. NO. 8 DATE FveN, W
SMDSLNO. & DATE EVEN,  *,

A copy is forwarded to the'., . b G

&
i
B
43
SN
gL
: 3
3
i
B

TR

it
i
!
4
8
i

~Accountant General, Khyber Pakhtunkhwa, Peshawar.
Section Officer (Secret), Estabir’shment Department
Section Officer (Admn), Administration Department.
Estate Ofﬁcer, Administration Department.

All Section Officers (Admn/Estt/Gen

Civil Secretariat.
All Concerned Offices/ Section

Deputy Director (IT), Establish
PS to Special Assistan er Pakhtunkhwa.

PS8 to Advisor to CM for Energy & Power Khyber Pakhtunkhwa -
PS to Secretary Establishment Department,© | -
PS to Special Secretary (Estt:), Establishment Department.
PA to Addt: Secretary (HRD Wing) Establishment Department.

PA to Deputy Secretary (Estt:), Establishment Department.
Officials concerned.

ment & Administration Depitt.

SECTION OFficER (E7V)
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PESHAWAR HIGH COURT, PESHAWAR

JUDICIAL DEPARTMENT

WP No. 1/80/2013.

' 1_
‘ JUDGMENT :
s
e ofhearing. oo 19062013,

2 ) e
(Sved Tahir Abbas) By - 2. Jajay 15417 Mﬂ,@’ e

A Government of Khyher Pal th nkhwa etc ) ”7"&4’”}/ IM .

K FuE

WAQAR AHMED SETH .J. Fettioner Tahr Abbas

[

£o.-Assistant Director, secks the constitutional jumsdiction of this
ool prayang for that

“A. for a decloration v the effect thar the
petitioner  being  an e,.t'-retrenched Assistant
Direcror {(B-17) of PUDB is entitled ‘0 be

: reinstated  readiusted/abseryed  againsr ol
a available vacancy as other 5:’mi1{;rlly retrenched
Assiswanr  Divectors (B-17, who have been

reinstated/absorbed  in  compliance with  the

. direcvion of the Hon’ble Peshawar High Cowrt




and adequute livelihood with reasonable rest

Celterwirys

Vherzas, the record is suggestive of the fact that the

veen discriminated time and'again and in view of the

ESTRATY

sHowing the instant writ pelition, the respondents are

s. The reasons for not allowing the wages for the
vag
MEETVER I perios §s that petitioner has not workead during this puriod

o principte no work no pay. Ovder nccardingly




4
{6) Leave salary to be péid 'during maternity leave shall be regulated as for other leave, in
accordance with the formula provided in rule 8.
@ The leave salary to be paid during maternity leave wiII,'therefore, remain unaffected even

if any increment accrues during such leave and the effect of such an increment will be given after the expiry
of maternity ieave.

i1, Disability Leave.---(1) Disability leave may be granted outside leave account on each
occasion upto a maximum of seven hundred and twenty days on such medical advice as the head of office
may consider necessary, to a civil servant, other than civil servant in part time service, disabled by injury,
ailment or disease contacted in course or in a consequence of duty or official position.

(2) The leave salary during disability leave shall be equal to full pay for the first one hundred
and eighty days,and on half pay for the remaining period.

12. Extraordinary Leave (Leave without Pay).---(1) Extraordinary leave may be granted
on any ground upto a maximum period of five years at a time; provided that the civil servant to whom such
leave is granted has been in continuous service for a period of not less than ten years. In case a civil
servant has not completed ten years of continuous service, extraordinary leave without pay for a maximum
period of two years may be granted at the discretion of the leave sanctioning authority. This leave can be
granted irrespective of the fact whether a civil servant is a permanent or temporary employee.,

(2) The maximum period of extraordinary leave without pay combined with leave on full pay
and leave on half pay shall be subject to the limit of 5 years prescribed in FR-18, i.e. the maximum period of
extraordinary leave without pay that would be admissible to a civil servant who has rendered continuous
service for a period of not less than 10 years shall be 5 years less the period of leave on full pay and leave
on half pay so combined.

(3) Extraordinary leave may be granted retrospectively in lieu of absence without leave.]

13. Leave on Medical Certificate.---Leave applied for on medical certificate shall not be
refused. The authority competent to sanction leave may, however, at its discretion, secure a second medical
opinion by requesting the Civil Surgeon or the Medical Board to have the applicant medically examined. The
existing provisions contained in Supplementary Rules 212, 213 and Rule 220 to 231 for the grant of leave
on medical grounds will continue to apply.

14, Leave Preparatory to Retirement.---The maximum period upto which a Civil Servant
may be granted leave preparatory to retirement shall be 365 days only. It may be taken subject to
availability in the leave account, either on full pay or partly on full pay and partly on half pay, or entirely on
haif pay, at the discretion of the Civil Servant and it will not extend beyond the age of superannuation.

15, Recreation Leave.---Recreation leave may be granted for fifteen days once in a
calendar year, the debit to the leave account may, however, be for ten days leave on full pay;

Provided that such leave shall not be admissible to a Civil servant in a vacation department.

Note: Casual Leave (as Recreation Leave) shall, however, continue to be granted for 10 days
only subject to other conditions under Government instructions.

16. Leave Ex-Pakistan.---(1) Leave Ex-Pakistan may be granted on full pay to a civil
servant who applied for such teave or who proceeds abroad during leave, or takes leave while posted
abroad or is otherwise on duty abroad and makes a specific request to that effect.

(2) The leave pay to be drawn abroad shall be restricted to a maximum of three thousand
rupees per month. :

®.  Sub-rule (3) of rule 12 added by Notification NO. FD.SO(SR-1V)5-54/80 (Vol.I1), dated 01.06.1982.
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BEFORE THE HON’BLE KHYBER PAKHT UNKH WA SER'VIC.'ES
TRIBUNAL PESHAWAR.

Execution Petition N0.367/2019 "

- Noor Hussain..........cco.vivveiviieinieniinineinn, e ...... Appellant

Versus

Chief Secretary K.P. and another.......... s e, Respondents

* REJOINDER ON BEHALF OF APPELLANT TO
THE JOINT PARA-WISE COMMENTS/ REPLY
FILED BY RESPONDENTS NO.1 AND 2.

Respectfully Sheweth;

‘The appelléint in rejoinder submits as under:-

Reply to the Preliminary objections:
All Preliminary objections No.1 to 3 are incorrect, wrongly set sup,

hence denied. Nothing has been brought on record to justify the stereotype

preliminary objections raised in the joint para-wise comments/ reply. -
ON FACTS:
1) . Para-1needs no reply.

2)  Para-2 need no reply.

3) That para-3 is incorrect, hence denied. The appellant filed
departmental appeal for grant of back benefit in the light- of
judgment dated 07.12.2018 wherein the Hon’ble Tribunal

categorically held as follows:

Ly
b3



L1}

£ |

“The inte‘r’veriing period may be treated as

leave _of the kind due. Resultantly

impugned order . dated 11.06.2013 and
22.07.2013 are also set aside”.

The judgment of Hon’ble Tribunal cannot be reviewed or
reopened in the light of reasoning advanced in para-3 of jdint
parawise comments/ reply. Even it is settled law that when the
impugned order is set aside, the civil servant is entitled to back
benefits and it would be unjust to deprive a civil servant of back

benefits for the intervening péribd as he remained out of job without

.any fault on his part. 2013 SCMR 752, 2011 TD Service 179 (b),

2003 SCMR 291, 2007 PLC (CS) 924, PLD 1993 (SC) 200, 2011
PLC (CS) 1665, 2009 PLC (CS) 572, 2002 PLC (CS) 1237.

Para-4 is incorrect, hence denied. The appellant’s case is fully

3
justified in terms of FR 54 for grant of back benefits. The Tribunal
‘has allowed back benefits to the appellant as referred to in para-3
above,

ON GROUNDS:

.a. Incorrect, hence denied. The ground raised in appeal/ execution

_ petition is correct.

b. Incorrect; hence denied. The Tribunal’s judgment has not been
implemented in its letter and spirit and this Hon’ble Tribunal has
already directed the respondents to grant back benefits to the

appellant and to file compliance report.

¢. Incorrect, hence denied. The judgment of Peshawar High Court
legally speaking cannot be cited at the state of Execution
Petition. The respondents, if had any observation, were required
to challenge the judgment of Hon’ble Tribunal dated 17.12.2018

before the Apex Court, but has not been duestioned, hence the



judgment of Tribunal attained'ﬁnalit'y and the same issue cannot _

be reopened, which is a past and close transaction.

d.e,f) Grounds d, e and f are Incorrect. No convincing reply has

been given to the grounds raised in appeal.

Keeping in view what has been stated above the respondents
may kindly be directed to forthwith pay all cdnsequential back
benefits/ arrears of pay in the light of Tribunal judgmenf dated
17.12.2018, |

Dated: 28.09.2020
Appellant

W,

Inayat Ullah Khan
Advocate High Court
Peshawar.
LL.M (UK)

& r

Muhammzid Haris Sher
Advocate
AFFIDAVIT - :

I, do hereby affirm and declare on oath that the contents ‘of the
accompanying Reply are true and, correct to the best of my knowledge and

belief and nothing has been conceakd from this Hon’ble Court. <

&\k\

Deponent




,_-,; P BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
'PESHAWAR

Execution Petition No. 367/2019

Noor Hussain S/O Juma ‘Khan.
(Petitioner)
VERSUS
~ Chief Secretary Khyber Pakhtunkhwa

and others . Respondents

Para-wise comments / reply on behalf of respondents No. 1&2

Respectfully Sheweth;

Preliminary objections No.1 to 3 are correctly set up, hence objection of

the appellant is denied A

ON FACTS
1. No comments.
2. No comments.

3. As regards back benefits, the Tribunal in its judgment dated 07-12-2018 |

has directed that the intervening period may be treated as leave of kind
due. According to leave rules, no other leave except Ektra Ordinary -
Leave (EOL) can be granted by the competent authority re_trospectivel‘y'
in lieu of absence without leave, therefore, the intervening period w.e.f. -
21.05.2013 to 31.03.2019 was converted in Extra Ordinary Leave (EOL)
in light of Rules -12(3) of Civil Servant Revised Leave Rules, 1981 and
the principle of “no work ne pay” as per Peshawar High Court
judgment dated 19.06.2013, hence objection of the appeliant is denied.

4, As explained in Para-3 above.

ON GROUNDS.

a).  Incorrect, court Judgment has been implemented in letter and spirit and the
appeals have been treated in accordance with the Provincial govemment

Rules/Policies, hence objection of the appellant is demed
b). As explained in Para-A above.

¢).  Stance of the appellant is incorrect, as the appellant was dismissed from sérviée
after his conviction in NAB case. The appellant challenged the conviction in the
apex court and his dismissal from service in Service Tribunal. After his acquittal, . o
by the Supreine Court of Pakistan, the Tribunal held vide jﬁdgfnéht dated .
07.12.2018 that the charges on the basis of which major penalty of dismissal from |
service was imposed on him was no more in the field and the appellant has sound _J ”

case for re-instatement in service. The appellant was dismissed from service on



.

his conviction in NAB Case, which was disposed of accordingly; hence the
Department did not'g:'ha_lle‘nge as challenging the same lies on the part of NAB.

Hence, objection of .fhe‘appellant is denied.

d). Grounds D, E and F are fully correct and convineing, hence. objection of the - -

appellant is denied.

It is therefore, humbly prayed that on acceptance of instant Para-wise reply, the - AR

petition of petitioner may be dismissed with costs.

/
Y

ChiepPSecretary _ _ Secretary ' _ .
Govt. of Khyber Pakhtunkhwa Govt. of Khyber Pakhtunkhwa,

(Respondent No.1) - Establishment Department" s
| (Respondent No.2) .






