‘i

B 05.03.2019
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D

06.03.2019

- Clerk to counsel for the appellant present. Mian Amir Qadir,

. District Attorney alongwith Mr. Obaid Ur Rehman, ADO for

respondents present. Clerk to counsel for the appellant seeks
adjournment on the ground that counsel for the appellant was busy

before the High Court, Swat Bench. Case to come up for further

Cam_p Court, Swat '

proceedings on 06.03.2019.

Counsel for the appellant present! Mian Amir Qadir, District

- Attorney for respondents * present.- Counsel for the appellant

submitted an application for withdrawal of the instant appeal. As
such. application is allowed and the instant appeal is hereby

withdrawn. File be consigned to the record room. -0

Announced:
06.03.2019

Member ‘
Camp Court, Swat




04.12.2018 Appellant absent. 1earned counscl };'()r

- Mr. Usman Ghani lcarned Disirict present.

the appcetlant absent.
Written reply not

&

_submitted. No one present on behalf - of {respondents. Notice be
issucd to the appellant as well as to the respondents for 09.01.2019,
Adjourn. To come up for written reply/comments on the date fixed

E mbc fore S.13 at Camp Court Swat.

/\' LS A .(?‘*'.‘1 N Q;‘f;‘
e ~\Wiember
. Cdmp Court, Swati- - s
Sy x"r',,._u;’;rrm;-

09.01.2019 - Clerk of the counsel for appellant present. Mr. Obaid-ur-
Rehman, ADO on behalf of respondent No. 3 alongwith Mr. Mian
© Ameer Qadir, District Attorney for the respondents present.

Written reply on - behalf of respondents not submitted. Learned
District Attorney requested for further adjournment. Adjourned.
Case to come up for written reply/comments on 05.03.2019 before
'S.B at Camp Court Swat. .
M /i |
(Muhammad Amin Khan Kundi)
Member
Camp Court Swat
s
'y 5}\ |
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04.07.2018

- 07.08.2018

Mr. Shamsul Hadi Advocate counsel. for the appellant
present. Mr. Usman Ghani learned District Attorney for

respondents present. Written reply not submitted. Adjourned . To |

come up for written reply/comments on 07.08.2018 before S.B at
camp court Swat. '

Chairman
-Camp Court, Swat

Clerk to counsel for the petitioner present. Due to

summer vacations, the case is adjourned. To come up for the
same on 05.09.2018 at camp court Swat.

05.09.2018

05.11.2018

er

Clerk of counsel for the éppelnat present. Mr. Usman thahi, .
District Attérney for respondents present. Written reply not subm_it_téd.
Requested for adjournment to submit the same on the next date of hearlip'_g.f
Granted. Case to come up 'for written reply/comments on 05._1‘1 2018

before S.B at camp court Swat.

v

Camp Court Swat

Due to retirement of the Hob’ble Chairman Service o

Tribunal is incomplete. Tour to Camp Court Swat has been
cancelled. To come up for the sam_e on 04.12.2018 at camp c‘o_ilirt

Swat.




| :909';.03.2015 “ o  - Counsel' for the appelllant' 'preseﬁt. Préliminary afguments
‘ | 4 ‘heard. Vide my detailed order of today in connected service éppeal
No. 209/2018 entitled “Shamsher Vs. DEO (F) Baunir and others”,
‘this appeal is also admitted to regular hearing.  The appellant 1s
directed to deposit security and process fee within 10 days. Thereafter,
“notices be issued to the respondents. To| come up for written’

feply/comments on 05.04.2018 before S.B at camp coutt, Swat.

ir
/ . ‘ -+ Camp !Court, Swat.
05.04‘;2‘918\'. : Counsel for the appellant and Mr. Usman Ghani, . -
o District Attorney alongwith for the | respondents ‘present.
: Written repl.y not submitted. Learned District -Attorney seeks
o C{\ 3";»\‘\{"-’.\. : , AR
- ST ™ Yadjournment.  Granted. To come wup for written

reply/comments on 10.05.2018 before S.B  at Caﬁip Court,

Swat.

R . ' C'arrg'cou.rt-, Swat

09.05.2018 The Tribuﬁal is non-functional due to retirement of the
| | Worthy Chairman. To come up for the same on U%G&.ZO]S

before the S.B.at camp court, Swat. -

: 07.06.2018' _ Neither appellant nor his counsel present. None is
. - present on behalf of the respondents. However, Mr. Usman
Ghani, District Attorney put appearance on behalf of the
respondents. Adjourned. To come up for|written reply/comments
~on 04.07.2018 before S.B at Camp Court,|Swat.

| Chaitmé'n
- Camp Court, Swat _
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Form-A
FORMOF ORDERSHEET
Court of
Case No. 284/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings | ' .
1 2 3 -
o
. . N\
1 01/03/2018 The appeal of Mr. Piro resubmitted today by Mr. Shamsuj
. Hadi Advocate may be entered in the Institution Register and
put up to Worthy Chairman for proper order please.
EGISTRAR,}B l/?
This case is entrusted to Touring S. Bench at Swat for
2-

2313

preliminary hearing to be put up thereon £4 03 ~ X

CHA \\

Y



The appeal of Mr. Piro son of Shah Muhim Jam Ex-Chowkidar GGPS Bikand Buner received
today i.e. on 15.02.2018 is incomplete on the following score which is returned to the counsel

for the appellant for completion and resubmission within 15 days!

Copy of appointment order is not attached with the appeal which may be placed on it.

369 /S.T,

Dt. Ij- ZD&OC /2018

FltI?G%TRAR/
SERVICE TRIBUNAL

KHYBEIF PAKHTUNKHWA

PESHAWAR.
Mr. Shamsul Hadi Adv. '
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@ - BEFORE THE HON’BLE XHYBER PAKHTOON KHWA SERVICE

TRIBUNAL, PESHAWAR
Service Appeal No. ﬁ /2018.
PITO oo

VERSUS

District Education Officer (F) Bunir

Appellant

and others...... Respondents

INDEX

S:N Description of Documents Annex | Pages
1. | Memo of Appeal. 1---3
2. | Affidavit, 7

3. | Addresses of the Parties. . y S

4. Copies of /é’ ﬁ‘“éi?) R* ,5, A 6_ /3
5. | Copy of regularization nohﬁcatlon of 2008. |

‘ B G~y é

6. | Copy of impugned office order dated:21.08. 2017 C /X

7. |Copies of Judgment dated 04.10. 2017 and

applicaﬁon. J(f“ 3&

8.

7. | Wakalat Nama e 7

Appellant

Through ,,A\\‘:>\f—_)

Dated: 12/02/2018.

Shams ul iHadi

Advocate, Peshawar

p—

Ofﬁce Near Al- Falah Mosque Hayat

Cell No. 0347-4773440.

Abad, Mmg.‘ora‘.




V BEFORE THE KHYBER PAKHTOON KHWA SERVICES !
TRIBUNAL, PESHAWAR |

Service Appeal No. ZQQ /2018. Knyber Palkhtukdhwn
Piro S/o Shah Muhim Jam . : e [ :-—;_z,% o /8
(Ex-Chowkedar GGPS Bikand, Bunir) , ,
R/o Village Bikand Gokand, District Bun1r...' ................ Appellant.

VS |

1. District Education Officer(Female) Bunir%

2. Director, Elementary & Secondaly Education Khyber
Pakhtunkhwa, Peshawar. |

3. District Account Officer, Bunir.

4. Accountant General Khyber Pakhtunkhv&ffa, Peshawar.

S. The Government of Khyber Pakhtunkhwa through Secretary

Education, Civil Secretariat, Peshawar...|.......... ...(Respondents)

APPEAL UNDER SECTION 4 OF? KHYBER
'PUKHTUNKHWA SERVICES TRIBUNAL% ACT 1974
AGAINST THE IMPUGNED OFFICE ORDER
DATED:21.08.2017.

| PRAYER IN APPEAL:
1@@«%@ -day On acceptance of this appeal the impugned order :21.08.2017

7nsttran~ regardzng non sanctioning after retzrement benefits i-e pension

3’[ /? and gratuity of appellant may kindly be set aside and the

appellant may kindly be awarded pension and gratuity etc of

8 ? appellant of his service with all back benef ts of after retirement
&l
, = é’ of service.
) i
A 8 Respectfully Sheweth:
% a , ‘
% g: 1. That the appellant served as Clas§—IV Employee in the
A ? Education Department Bunir and as such got his
K 2, 't
& retirement on the said post. (Copies of Appointment letter

and service book are annexure “A”).

i
i

!
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That keeping. in view the agonies and the financial

constrains of the family of the

low grade retiring

employees, the provincial government was pleased to

regularized the Services-/ Posts of the appellants in the

year 2008 and as such they were declared civil servants

and further the said order was confirmed according to

“Regularization Act,2010;’ and as

such the appellant

performed his . duties as permanent employees of

Education Department in Bunir,

retirement.(Copy of notification is an

That the appellant keeping in
circulation was hopeful to get pe’hsi
his retirement and as such waited

they were taken by surprise when t]

till date of their

nexure-B)

view of the above
on benefits etc after
for the same when

he Respondents No.1

informed the appellant, that they are not qualifying for

pension benefits and other

retirement.(Copy of impugne

dated:21.08.2017 is annexure-C)

S benefits = after

d office - order

That against the illegal actions of the respondents, the

appellant finally approached Peshawar High court

Mingora Bench as in similar nature issues pension

benefits of the others similar placed employees were

awarded by the Honrable high co

urt through various

Judgments, but finally the a larger bench was constituted

in the issue in hand, where writ petitions of the appellant

and others treated as departmental

were directed to decide the same in

and rules and in light of the judgment delivered in Amir -

Zeb’s case.

appeals respondents

accordance with law

That the judgment was communicated to the

respondents in shape of departmental appeal but the

same was not decided within the statutory period.(Copy

of application and judgment are annexure-D)

S v et



GROUNDS:
A.

o

It is, therefore, humbly prayed that On

3

That being aggriéved the apﬁéllants prefer this appeal on

the following grounds amongst others inter-alia.

That actions and inactions of the respondents are

violative of the constitution and the relevant laws laid

down for the purpose, hence needs interference of this

august Court.

That the appellant has a

poor financial background

and served the department for long considerable period

with the hopes of further benefits aft

respondents did not

regulations and denied the benefits

to the appellant.

That the issue in hand has now alre
this august court through a similar

the appellant deserve for the same tre

observe th

er retirement but the
e prescribed rules,

in shape of pension

ady been decided by

nature cases hence

atment. o

acceptance of this

appeal the impugned Orders dated:21.08.2017 regarding non

sanctioning after retirement benefits i-e pension and gratuity of

appellant may kindly be set aside and the appellant may kindly

be awarded pension and gratuity etc of appellant of his service

with all back benefits of after retirement of service.

Or

Any other relief which this august Court deems apﬁropriate

may kindly be awarded to meet the ends of justice.

Dated: 12/02/2018

Appellant
Vas

Piro
Through AN/’X

et

Shams ul Hadi

-

Advocate, Peshawar.
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-~ BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
TRIBUNAL, PESHAWAR

- Service Appeal No. /2018.

PIrO..coiiiiii i e Appellant
VERSUS

District Education Officer (F) Bunir and othérs...... Respondents

AFFIDAVIT

I, Shams ul Hadi, Advocate, Peshawar do hereby as per

information convoyed to me by my client solemnly affirm and
declare that the contents of the Service| Appeal are true and

correct to the best of my knowledge and belief and nothing has

beeh concealed from this Hon’ble Court.

ADVOCATE
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
TRIBUNAL, PESHAWAR.
Service Appeal No. /2018.
Piro ..o Appellaht
VERSUS
District Education Officer (F) Bunir and others...... Respondents
ADDRESSES OF THE PARTIES
APPELLANT: |

Piro S/o Shah Muhim Jan

(Ex-Chowkedar GGPS Bikand Gokand, Bunir)

R/o Village Bikand Gokand District Bunir
Cell No. '
RESPONDENTS:

1. District Education Officer(Female) Bunir

2. Director,
Pakhtunkhwa, Peshawar.

3. District Account Officer, Bunir.

4. Accountant General Khyber Pakhtunkhy

Elementary & Secondary

Education Khyber

va, Peshawar.

5. The Government of Khyber Pakhtunkhwa through Secretary

Education, Civil Secretariat, Peshawar.

Apr

Thrml(gh

Sha
Ady

Dated: 12/02/2018

ms ul Hadi

ocate, Peshawar.
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The Secretary

to.Govt? of Khyber Pakhtunkhw '
Jﬁnnnce Dcpartnwm’.(R gulatlon uﬁ.ng) ) &
Elz!yect. AR Q- . | =
: Kindly rcfcr to your office latter m Urdts vtds No. BO-I/I 22/803008/.1"“0 . f oo ~,s£1
3 . PR L
\ dnted:29/ 01/2008 and letter containing clarification uxde NoJ‘D{SR-anss/.'2008 dated: ~§‘ o e
: '3, 3/07/ 2009 or: the above suhject. ‘ . . S
claas AV on }xed sala.ry was miroduced w.e.f- Lo ';

Policy for whpoinement of IV
wﬂ’"'
e contrnct post on ﬁxa , L :
IR

;ROQ/II/ 1??2 henee S several class-Jv WHTe wor\':nd agoinst t
i ‘salary, Mitl in the refor tetler they firsi werg rggg;anzed from the dutc of their ﬁrst Vo DY
) s el 3 e
2 Q mougtg}'qgt wwhoa.t r'nu mrg.',p,‘r“' - Py ", . 'E“m
In [lqht of polxcié.,.«.OOéI. thair jacd wa.. fixad: }ust like @ rcguggr_-_ cmp]oyea 'f 5 .EM T T '._- HER
aak. of uuhal a&vomtment without any ¢ m'rear of pay’ priov to a1/ O‘7/.'2008“howeder white % T <
j'wirm Their saiary i Jououum "omt... -\cec. r-laryzm. fon, that wheﬂtr’r, ] o - booa o .,y”
3 : PR
L) ‘ The emp;q,jeao appomiad prior to 31/ 1 2{ 2001. avlng qumu‘icatton over e . ,?
and abowe e T Areserived qualg" eaciait dre enutl ad jor advanse increments i hght of ST ; “’:&‘

'parc\-S pay Revision 1 991. o .
The I mployess regu.[an?c(l ini the. refcr letisr frorn. tha date of 1 ipitigd.-
07/ '?CO"’ are entitied for up-gra.dcrnon in light-

inted pncr i0 Ol/
r Tiae L uour oﬂ‘ e . ettar 'No.FD/ SO{I‘R} 7-2/ 2007 dated. . & .

appauttmcnt and appol

of Goucml up~gmdatlon orde

- 01/07/2007- . - L

‘. M'J s office is-of iho utcw 'hnt as the (m pIo Jezs have been regulur{zed 'from. . =N ".' . ;' -’f

dhe date of their iitidl appaind tme.ut hance thoy 21 € e e.nt{tladlor the benefit of mcreml___zniom _;,...-' ," ‘ ',r:;"
. as general on nonoual basns but no . ‘: : ~'5f=

’ A
\ff&msaon-. and u ~qradation allowed from time “to tim

"ngmm ts adnussxble priorie 01/07/?00&.
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SR Ofﬁce of the
Accountant General. |
Khyber pakhtunkhwa Peshawar”

S Phone :091-9211915
| Dated:24'~01-2012.

No-Had/Fixed Employee/Corrp:/2011 AU

To,
The Secretary v« :
To. Govt of Khyber pakhtunkhwa, )
Finance Department (Regulation Wing) ‘ !
i

Subject: AWARD OF REGULAR BPS:1 TO CLASS. '
_Kindly refer to your’ofﬁce letter in u;‘_du vide Nol.' B. 0-1/1-22/80-2(i08/F D dated: .29/01/2004.3._ RS

And letter containing clarification vide FD/S?E-I) Miss/2008 dated 13/07/2;}09 on the above subjec!.}»

. -
LI

5 R}
: nt of class-1V dn Jixed salary was introduced w.¢

Policy for appoinime
’ . . i . B . . - \
several cluss-1V were working aguinst the contracl post on fixed salary. till in the refer letter they . .3

first were regularized from the dute of their jgfrs! appoiniment without any arrear.
. 3

[ 0471171992, hence * - &

W Hn SR G A e o YR

C

Just like a regular employeeﬁom the date of initial i

In the light of policy 2003 . their payi;u;as
08, however while fixing their salary the v

appointment withoul gry arredr of pay pric;,r to 01/07/20

i

T
- :\“
PR

Jollowing poinls need clarification that whether.

¥

SRl
LT
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P .
e ee T m LY
Tt X
s {"“: 3 a4
¢ 3
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3
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| : ' = o
1712/2001 having qualification over and above lhe

ance increments in liéhl of para-5 pay Revision- - ..
. N | - R

b

1) The employee appointed prior (o 3
prescribed qualification are enritledlfor adv

1991. - |
refer letier from the dute of initial uppointment and

" :‘I;é,':«__ -
Sryohs
HY

%
2

~
o

2P
v

2) The Employee, pegularized in the
appointed prior 10 (12072007 are en:_!ffied,/br up-gradation in Iigfzu of General up-gradation » 2
order vide your office letier No. FD/SO (FR)7-2/2007 duied:01/0 772007, '

This office is of the view that as, the employee have been regularized from the dateof - e
&1 b 2
YN

jlor the benefits of increments, revisions and up> &3

gradaiion allowed, from time [0 time as, general on national basis but no arrear is admissibles

prior {o (1/07/2008.

The views of this office if correct inay be confirmed.

!

their initial appointment hence they are entitled

N

1. .

ACCOUNTS OFFICER (HAD)" 3
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OFFICE OF 1:HE~D§! RICT EDUCATION AOFFICEB(FEMALEI BUNER,
ol ', :

" sanction to the émt of 9 {Nine} months pay mounting to Rs 13

RETIREMENT SANCTION.

Sajc’tion is hereby accorded to }he grant of retirement from service in

respect of Mr.Pirf. Chowkidar GGPS Bekand w .e.f01-07-2017 w

1-1/2 months pay'each completed year is alsq‘accorded in {Lieu)
rules F.D (S.OSR-ili/4-199) dated 10-02-1977 {as the officials hav
ten years and,mcire then five years).,

" (SADIAILYAS)

ithout pension and
1130/- on the basis of

of gratuity underthe
ing services less then

DISTRICT EDUCATION OFFICER

{F) BUNER.

Endst: No. 4 | 5 g"é 9'/ Dated 3,- | Z 2 /2017.

i

Copy for infométibn to the;-

1 District A:;counts Officer Buner.’
5. ADEO(Budget & Accounts) local office. -

3 SDEO Fenjale Primary Buner along with S/Book w/r to No.4412

dated 05-08-2017.
4. Official (:éncemed
5. Office Filé

él
DISTRICT EDUCATION OFFICER

- : 0w BUNER(%'

|
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_k S
' 3l?»lEFORl:'*J THE PESHAWAR HIGH COURT lMINGORA“' BENCH

AT SWAT

w.P.'No._égﬁ /2017. | @

1. Gul Zamin Khan S/o Ajmal Khan - | e
R/o Village Koz kalay Tehsil Mandanr , Bunir. L ”|
2. Piro S/o Shah Muham Jan |
R/O Village Bikand Gokand, Tehsil Daggar Déistn'ct Bunir.

3. Shams ul Islam S/o Madash | | i

R/o Village Bagra Tehsil Daggar, Bunir. | '
4. Shah Baros Khan S/o Madash

R/o Village Bazar Kot Chagharzay, Bunir.
5. Malang S/0 Ummat Shah i

R/o Village Giro Bagra, Bunir, |
6. Shir Ghulam S/o Jumaraaz | |

R/o Village Shapalo Tehsil Daggér Bunir.
7. Sahib Zada S/o Amir Nawab

R /o Village Ashezo Mera Tehsil Daggar Bunir.
8. Shirullah Khan S/o Sahib Khan |

R/o Sharshamo Tangay Tehsﬂ Daggar, Bumr.
9. Aurang Zeb S/o Yaqoob

| R/o Village Sharifay Nagray Tehsil Mandanr Bunir.
10. Khan Said S/o0 Shamas Khan |
Mohalla Usmani Khail Dagai Tehsil Mandanr Bunir.
11. Nabi Ullah S/o Gharib Shah g o
R/oT aﬂ Khail Dagai Bunir. _ &'/l( e
12. Taluq Said S/o Said Ahmad Khan *}
R/o Rasool Banda Chagarzay Bunir.
13. Safarash Khan S/o Hakim Khan
R/o Village Hall Tehsil Mandanr Bunir.
#@ayoSahi Lal Shah S/o Ghulam Shah
o6 AUG 2017 R/0 Ashezo Newkalay Bunir..

-~

15. Sahi Muhammad S/o Ghani
Adedonal Regxstrar .

R/o Village Daggar Bunir.
16. Amroz Khan S/o Saidat' Khan o - s







- R/ o Village Tangora Chagharzay Bunir.
17. Gul Hussain S/o Hazrat Ghulam ' Y
' R/o Village Mian Dand Chanila Bunir. | -
18. Umar Dad S/o Bazmir
'~ R/o Village Barjo Bayamdar a Tehsil Daggar District Bunu
19. Bakht Nasib S/o Abdul Wah_n!d |

R/o Village Dewana Baba Bunir.

20. ullah S/0 Muhammad Taj

R/o Village Dhand Amazay Bunir.

irayj Muhammad(late) through Bakht Zarnma Bi Bi{widow)

R/o Durmai Kowga Bunir. !
: Bakhla var Shah(late) through Said Mar Jan(wndow) ,}
]

R/o Village Marogay Tehsil Mapdanr Bumr
23. Shirin Zada

E>~.~ Chowkedar GPS Daggar No 1 Bunir. ...l (PetlthI'ICI s)
VERSUS | %Pk-
~ . - R '.1: H H
W 1. District Education Ofﬁcer(malel) Bunir. l“ e

mk’ 9. District Education Officer (Female) Bunir;,
. &&w 10 3. D1stx ict Account Officer, Bunir.
w‘,gs}) 4. Accountant General Khyber Pa.khtunkhwa Peshawar.
m“, 5. The Government of Khyber Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar.........cve.n. {(Respondents)

]
WRIT PETITION UNDER ARTICLE 199 OF THE,. |,. .
CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN; 1; .':'f',; )
1973. | Cr

Respectfully Sheweth:

Brief facts giving rise to the instant Writ Peutlon are as under: C\:;X
FACTS: | | ; |

'F‘!LF % 65;‘\71. That the petitioners served as Class-1V Employees in the
‘AU s 2017 Education Deparument Bunir and such got their '..;.::

2

retirement on the said posts, (Copies of Appomum.m

_letters and relevant record are annexure “A” ]

2. That keeping in view the agonies and the fi nanc:a ,‘i

consirains of the family of the low grade xeurmé

——————— — - N3 -



GROUNDS:

p—— T

FILEDTODAY

4e) Ragistrar
B.

—{___ 8 : i
ernployees, the provmc1al governrnent was ﬁl’c&sed to

regularlzed the services/} Posts of the petmoners in th

“year 2008 and as such they were declared civil servanltl,'_;:,zl',‘

and further the said order was conﬁrmed accordmg tl'
“Regulanzahon Act 2010” so the petxtloners performed
their duties as permanent employees of Education
Depdrtment in Bunir, till date of their retirement.{Copy
of Regularization Notifications and retlrement letter are

annexure-B) , !

That the petitioners keeping in view of the aboy I'""
”ll. .J'

circulation were hopeful to get penswn benefits afte il

their retirement and as ‘such waited for the same whe
they were taken by surprise when the Respondents No. 1
and 2 informed the petitioners, that their length of
service is not qualifying for pension beneﬁts and others

benefits after retirement.

That the petitioners wrote apphcatlons to the concerned

guarters but no heed was paid to the1r requests and ong: .
way or the others, the respondents adopted the delaﬁii%&,%
tactics and finally the petitioners were 'informed that the |
have no rlght of penslmn and . otner beneﬁts aiter

retirement. i

That being aggrieved the petitioners prefer this petition
! .

on the following grounds amongst others inter-alia.

That actions and inactions of thé responderlts ar:g__i, )

i
violative of the ‘constitution -and the relevant laws 1l “

down for the purpose, hence needs mterfcrenoe ol this

august Court.

That the petitioners have poor ﬁnaneial background and
served the department for long cons1derable period with

the hopes of further benefits after retlrernent but the

i . ) T
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respondents d1d not observe the prescnbed rules

regulations and demeci the beneﬁts in shape of pension ,

|
]

to the petitioners.

C. . That the issue in hand has now already been dec1ded by

this august court through Writ petition | No 123-M/ 201

dated: 10.05.2016 hence the petltloners deserve f01 t

same treatment.(Copies of judgments are, annexure D)

D. That any other ground may be adduced during the

course of argument, with the kind permlsswn of this

Hon’ble Court. ‘ ;

I

it is, therefore, humbly pilsayed that on acceptance of this

Writ Petition the respondents may kindly be directed to

grant after retirement beneﬁts to the petltloners in shapl 1{1 A '{;'

of pension and others for which the pet1t10ners deserves 1
Any other relief which this august Court deemfs appropriate may |
Rindly be awarded to meet the ends of justice. , o ‘

Interim relief: |
By way of interim relief the respondents may kindly be directed to

finalize the pension cases of the petitioners on pnorlty basis. -

j
etitioners

Thro

Shams ul Hadi

Advoc?te, Peshawar.

CERTIFICATE: i
Certified on instructions of my client that petmoners have not

previously moved this Hon'ble Court under Article 199 of the

Constitution of Islamic Republic of Pakistap: 1973 regagxlg_}hsx o

instant matter. ] /) 150

LIST OF BOOKS: ‘
1 Constitution of Islamic Republic of Pakistan, 1973. !

2 Pension laws.
3. Any other law books accordmg to need
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JUDGMENT SHEET -
IN THE PESHAWAR HIGH COURT,

MINGORA BENCH (DAR-UL-QAZA), SWAT

(Judicial Department)
W.P No, 618-M/2017
With Interim Relief
Gul Zamin Khan dnd 22 others
(Petitioners)
Versus -
District Education Officer (Male), Buner and 04 others.
' (Respondents)
Present: M, Shams-ul-Hadi, Advocate for the petitioners,
Date of hearing: 04.10.2017

' JUDGMENT

ISHTIAQ IBRAHIM, J.- Vide our detailed
judgment in the coﬁne‘cted W.P No. 22-M/
2017, this writ petition bearing WP
No. 618:M/2017 is admitted| and partially
allowed to the. eictént of Petitioners No. 21 &
22 in the light of judgment dated 22.06.2517
in W.P No. 3394—?/2017.. The respondents are
directed to. pay pension of| the deceésed
employees to their legal heirsv within two
months poéitively after receipt of this

judgment. ‘ éﬁ)

Announced N

04.10.2017 ‘el

Mohammad Ibfahim Khan

jcd

ll/,o_ o .
7 | \

y?zvé

=



JUDGMENT SHEE'][‘

IN THE PESHAWAR HIGH COURT,

MINGORA BENCH (DAR-UL-QAZA), SWAT

(Judicial Department)

W.P No. 22-M/2017
With Interim Relief

Ha}.rat-GhuIam an.d 01 oth‘er-

_ (Petitioners)
Versus '
Dis’trict’Educatibn Oﬁicer (Male), Buner|and 03 others.
| o (Respondents)
Present: Mr. Shams-ul-Hadi, Advocate for the petitioners.
W.P No. 218-M/2017 | ~
" With Interim Relief
Sher Afzal and 02 others
_ (Petirioners)
- Versus

Executive Engineer Pubhc Health Engineering Division,

Dir Lower at Timergara and 03 others.

- (Respondents)
Present: Mr. Shams-ul-Hadi, Advocate for the petitioners,
W.P No. 618-M/2017
. With Interim Relief
Gul Zamin Khan and 22 others .-
, (Petitioners)
Versus

District Education Ojﬁcer (Male), Buner and 04 others.

(Respondents)

Present: Mr. Shams-ul-Hadi, Advocate for the petmonérs.

Date of hear:ing: ~ 04.10.2017 - :

TahranPS" WP Mo, 22-M of 2017 Hazral Ghutam and one cilier Ve, D.E.O (Mabe) Buner end cthers

R




JUDGMENT
ISHTIAQ IBRAHIM, J.- Through this single
judgment, we intend to decide| this petition

bearing W.P No 22-M/2017 as well as the

connected W. P Nos 218-M & 618-M of 2017
as common questlons of law and facts are

involved in all these petitions.
.
2. P’eti_ ioners through these

petitions crave the indulgence of this Court
~ under Article 199 of the Constitution of the

Islamic Republic of Pakistan, 1973 with the

following pfaye'r:

«1t is, therefore, humbly prayed
that on acceptance of |this writ.
petition, the respondents may
kindly be directed to grant after
retirement  benefits | to  the
petitioners in shape. of pension
and others for which  the
petmoners deserve. Any other
relief WhIICh this augﬁst Court

deems appropnate may | Kkindly be 0%

awarded ' to meet the ends of

‘ justice”.
No. 22-M/ 2017 and 618-M/2017 have served

3. sMost of the petitioners in W.P

—

as Class-IV  employees in Education

Department Buner and got retirement on their

Tapou/Ps* YEP No, 22-M of 2017 Hazet GRusam 4nd 0no o V3. 0.E.0 (Mato) Burer #nd athere




respective posts except Petitioners No. 21 &

22 in W.P No. 618-M/2017 who are the

widows of deceased employees namely Miraj

'Muhammad and Bakhtawar Shah respectively.

. Likewise, petitioners in W.P No. 2118-M/2017

have also petformed their duties as Class-IV

employees till "their retirement| in Public

Health and Engineering Department, Dir
| :
Lower. As per contentions of the petitioners,

their services were regularized in 2008 and the

order was further confirmed |in view of

Khyber Pakhtunkhwa Employees

(Regularization of Services)| Act, 2009

- whereafter the petitioners performed their

~ duties  as regular employees till  their

 retirement. The petitioners were hopeful that

they will get l‘pension benefits after their

retirement but astonishingly they were
informed by the concerned departments that

the pe,tition‘lers' were not qualified for pension
: |

as well as other benefits after retirement. The

Tajamul/P§*

petitioners submitted applications before the

concerned authorities for redressal of their

WP Mo, 22-M o 2017 Hazre Gidmn s ane ciber Ve, DLE.C (Make) Buser a1d clbers

-




grievances but . in vain, “hence, these writ
. petitions.

4 Leatned  counsel for the

petitionero, intéﬁ alia, contended that family
| pension of the p%étiﬁoners has beenl denied by
respondents without any legal justifil}cotion and
the same 'actic!;n and inaction, if noli set aside,
‘would cause Serious miscarrigge oif justice to
pefitioners and -LRs of : the[ deceaéed‘- |
| ent.lployeos.'Fu‘rthelr contended théit the same
i
jssue has already been resolved by this Court
through vanous judgments eve:l\. a larger
* bench of thls Court has dehvered a judgment
on the questions- involved ‘m ‘;these wnt
petitions _whéreby several 'contract%‘l employl'ees ‘
havo been awarded the beneﬁé “of family
pension on theﬁ regularizafio%x. Learned

' counsel concluded that the petltloners, being -

at par W1th those employees, are also entitled

to the same re_lief. ;
3. Learned  Assistant/ Advocate

General, present in Court 1n connection with
. i . P
wrma-uamﬁnnmamwm;mm.ogommm;w.m

i
i




'some other cases, was put on notice of these

writ peﬁﬁons and he was confronted. with the
judgments of . this 4C0urt .'éSpecially the-
judgment passed by the jarger bench at the
principal seat of this Court. Learned A.A.G.
opposed the conténtion of petitioners and
submiﬁed that the petitioners are |not eptiﬂéd ‘
to the béneflt of family pension uﬁder the

relevant rules:

6. - Respondent No.l | in WP

No. 22-M/2017 and 218-M/2017 filed their

Para-wise mmrdents whereby they denied the

claim of petitioners and contended that the

petitioners were serving on fixed pay besides,
they have not served as regular employees for .

the period prescribed under the relevant rules,

therefore, they are not entitled|to get the” >

benefits they have prayed for. K

7. We have considered . the R

TapmulPS*

submissions of learned counse¢l for the

petitioners as well as of the learned A.A.G.

and have gone through the available record.

WP No. 22-M of 2017 Hazrai Gauiam and one olhar Vi. DEO (M) Bunar x8 cthars




o .

A No doubt, the pétitioners as well
as predecessor of some of the petitioners had

been appointed as Class-IV employees in the

Education Department and Public Health and
Engineeﬁng Dcpartxﬁent on contract basis and
'were_l tetired on attaining the age .of
: superarinuatiqn but it is also an admitted fact
that sewices of Aco"n.tracf/adhoc employees -
have been ﬁegulariied in view |of Khyber
Pakhtunkhwa E_mployeés &Regulm’i_zation ~of

l _ .
Service) Act, 2009 and a proper |notification

has been issued by the Provincial Government
to this effect. The question for resolution

before this Couft is whether the petitioners

and LRs of the deceased employees are '
entitled to family pension in view of the Act

ibid or not, this question has been resolved by

the larger bench vide ]udgments dated MZ L

22.06.2017.in W.P.No. 3394-P/2016 and W.P | -
No. 2246-P/2016 hbwever, a preliminary | &
objection regardmg mamta1nab111ty of the writ _
| petitions was ralsed by leamed A A.G before
the said bench.~ It is noteworthy, that there

 were two sets of petmoners i.e the retired

TejamuPS* wpmzu«ntvmm-m&mﬁuwmmmm .




i1 WP No. 2246-P/2016 whereas the

~ predecessors whose writ  petit

‘not, this question was adjudged by the larger

> |

employees who moved the petitions  in

personal capacity which were deci

larger Bench \iride judgment dated 22.06.2017

remaining petitioners were legal heirs of the.

deceased employees who sought the benefit of

family pension on the strength

service performed by their

ded by the

of regulai'

respective

|
decided vide ju‘figmem dated 22.06.2017 in
1

W.P No. 3394-P/2016.

9. Wh¢ther the writ petitions filed

by retired employees/civil servants
|

ons were

in personal

capacity are maintainable before this Court or

bench in judgment dated 22.06.2017 in H.P

No. 2246-P/2016. The relevant part of the V{i ¢

. judgment is reproduced herein below:-

Tajamu/PS*

“We are not in consonance with
the first argument of [learned
counsel for the petitioners because

under Section 2(a) of the Service

Tribunal Act, 1973, “civil servant”
means a person who is.lor has
been, a civil servant within the
meaning of the Civil Servants Act,
1973. Petitioners are retired civil
servants. Admittedly, |dispute
regarding pension of a civil
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referred judgment also discussed t

servants%I quarely falls in terms
and conditions of service of a civil
servant, hence, Service Tribunal is
vested v}vith exclusive jurisdiction
in sucp like matter. ‘Ilt has
persistently been held by this
Court as well as by the |august
Supreme Court of Pakistan that a

civil servant, if aggrieved by a

final order, whether original or
appellate,  passed by _the
departmental  authority with
regard of his/her terms and
conditions of service, the only
remedy available to bim/her
would be filing of appeal| before
the Servite Tribunal even if the
case involves vires of particular
Rule or notification”.

The larger bench in the above

he point of

alleged discrimination and violation of Article:

TajamulPs*

25 of the Con'lstitution and held that

“We deem it necessary to| clarify
that a civil servant cannot|bypass
the jurisdiction of Service
Tribunal by taking shelter under
Article 25 of the Constitution in
such like matter. The Service
Tribunal shall have the exclusive
jurisdiction in a case which is
founded on the terms and
conditions of service, thlTn if it
involves the question of v|iolation
of fundamental rights because the
Service Tribunals constituted
under Article 212 of the
Counstitution are the outcome of
the const]ltutional _provisio|ns and
vested with the powers to deal

with the grievances of civil
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servants afising out from original
or appellate order |of the
department”.
In! light of the above |observations
|

of the larger bench, the writ petitions filed by

retired civil servants in personal |capacity are
not maintainable before this Court in view of

the bar under Article 212 of the Constitution

and we have no other option éxcept to
transmit such writ petifiohs to the concerned
quarters to »ireat the same as departmental
app_eé]s.

10. . Adye;ting to'the maintainabiiity
of writ petit%ons to the extent of legal heirs of

the deceasedicivil servants, in this regard 100

- we rely on arjlothlér judgment of the same date

Tajami/P§®

i.e22.06.2017 reindered by the larger bench in
W.P_No. 3394-P/2016 wherein it was

observed that:- |

- “11. Goin'g through the law on the
"subject and deriving wisdom from
‘the principles laid down| by the
Hon’ble apex Court |in the
judgments (supra), we are firm in
our view that petitioners/legal
heirs of the deceased employees
have locus standi to file these
petitions. because the pensionary
benefits are inheritablel which

-
-
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under section 19(2) of the Khyber
Pakhtunkhwa Civil Servants Act,
on the demise of a civil servant,
devolves upon the legal heirs. The

 petitioners, as stated earlier, being
'LRs of the deceased civil slervants .
do not fall within the definition of
“Civil Servant”, and they having
no remedy under Section 4 of the .
Service Tribunal Act to file appeal
before the Service Tribunal, the’
bar under Article 212 |of the
Constitution is not attracted to the

- writ petitions filed by them and
this Court under Article 199 of the
Constitution is vested with the -
jurisdiction . to entertain their
petitions. Resultantly, the-
objection regarding non-
maintainability of the petitions
stands rejected”.

In light of the above observations

recorded by t}he larger bench, W.P|No. 618-M/

2017 to the extent of Petitioners No.21 & 22,
being légal helirs of the deceased civil
servants, is :maintainable before this Couﬁ in
exercise of ilts powers under Article 199 of the y% -

Constitution.

1L Now adverting to merits of wﬁ

No. 618-M/2017 to the extent of Jegal heirs of

the deceased civil servants, while referring to
Rules 2.2 and 2.3 of the West Pakistan Civil

Services Pensions Rules, 1963 the larger

} 'wﬁimmﬁm7mmmmmnm(wmmam l
1
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bench in its judgment dated 22!06.2017 i

WP No. 3394-P/2016 held that:-

“The rules ibid reveal that the
~ service ; of government servant
begins ﬁo qualify for pensitlm from .
the very first day of his/her taking '
over the charge, irrespective of the
fact whether his/her appointment
and entry into service was
temporary or regular, It‘is also
clear from - sub-rule (i) that
" continuous service of a civil
servant shall also be counted for
the purpose of pension and
gratuity and by virtue of silub-rule
(ii), temporary and officiating
service followed by confirmation
shall be counted for pension and
gratuity”.

As per contention of the
petitioners/LI}s, 1the respondents have refused
their family ;::Jen?ion on the ground that their |
predecessors h[ave. not completed the
prescribed !leﬁgth_ of service after
regularization. 'IEIT‘hls point has lalso been JH C

discﬁs‘sed by the larger bench in the afore

referred judgment in the light of Section 19 of %

the NWFP Civil Sérvant (Amendment) Aét,
2005 and Khyber Pakhtunkwa Civil Servants

(Amendment) Act, 2013 and it was held that:-

WQNB.!“&M’MMHN#“ aiher Vs, 0.2.0 {Muin) Buner and others
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“From bare reading of sec|tion 19
of Amendment Act, 2005 and 2013
o respective'lly, it is manifest that the
persons selected for appointment
on contract basis shall be deemed
as regular  employees and
subsequently were held entitled
for pensionary benefits, The
deceased employees have
completed the prescribed length of
service| as their service towards
pension shall be counted from the
first day of their appointment and
pot from the . date of
regularization of their service”.

-The similar relief sought by legal
heirs of deceased civil servants through W.P -
No. 618-M/2017, Has been granted by th;a
larger bench to similarly placed persons,
therefore, Petitié)ners No. 21 & 22 in W.P
No. 618-W%017E are also .ent'itled to the same

relief on the ground of parity.
| .

22 In the Ab’ackd'rop of the above, this
writ petition ie WP No, 22-M/2017, WP

No. 618—Mf12017 to the extent of Petitioners

No. 1 to 20 & 23 as well as the connected W.P %

No. 218-M/2017, being not .naintainabie _
before this Court, are transmitted to -the
concerned Secretaries to the Government. of

Khyber Pakhtunkhwa to treat them as
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~ departmental apbeals and decide
o .

accordance with Civil Servants Pension Rules,
1963. The c'-oncemed Secretaries' while
deciding the dgpaﬂmenfal appeals, may take
guidance from the judgment of| the lérfger
bench refefrel!d t:; above. W.P No. 618-M/2617
is admitted'a:nd partially aliowed to the exfent
of- Petitionef;s No. 21 & 22 in the light of .
‘judgment dafed 22.06.2017 in W.P No. 3394-

P/2017. The respondents are directed to pay

pension of the deceased employees to their
legal heirs. Respondents are further directed to

do the needful yithm two months positi’vely

after receipt of this judgment.

. -
~ Announced ' | / ,'9)"-

04.10.2017 e - |
' . Mohammad Ithim Khan
| JUDGE -
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