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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL .
PESHAWAR

Appeal No. 935/2015
;

Date of Institution 
Date of Decision

19.08.2015
15.09.2017

Rehmatullah Khan son of Habibullah Jan, Divisional Forest
(Appellant)Officer, Mansehra.

VERSUS

1. Secretary, Government of Khyber Pakhtunkhwa, Forestry, . 
Environment & Wildlife Department, Peshawar and anothet/

(Respondents)

MR. SAADULLAH KHAN MARWAT, 
Advocate For appellant.

MR. MUHAMMAD JAN, 
Deputy District Attorney. For respondents.

■ i'.

MR. NIAZ MUHAMMAD KHAN, CHAIRMAN

JUDGMENT

The presentNIAZ MUHAMMAD KHAN. CHAIRMAN.-I

Iappeal was placed before a D.B of this Tribunal and vide two

separate judgments of the Worthy Members of this Tribunal

dated 01.08.2017, the matter was sent for reference to referee

judge as both the judgments mentioned above differed on the

point of grant of antedated promotion . On this the matter was

placed before the undersigned for decision as Referee Judge.
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Arguments of the learned counsel for the parties heard2.

and record perused.

FACTS

3. The appellant was promoted from the post of Range

Officer Wildlife (BPS-16) to the post of Sub Divisional Wildlife

Officer (BPS-17) on 12.3.2015 with immediate effect. However,

through the present appeal, the appellant seeks antedated

promotion w.e.f. 01.07.2014 (when the post was created).

Prior to 1.07.2014, the appellant was assigned the duties on

acting charge basis against the post of BPS-17 vide order dated

19.12.2013.N.

ARGUMENTS

The learned counsel for the appellant argued that when4.

the appellant was promoted on acting charge basis from

19.12.2013 and the seat was created on 01.07.2014, then he

should have been promoted from 01.07,2014 and not with

immediate effect i.e. 12.3.2015. In this regard he relied upon a

judgment of this Tribunal In appeal No. 612/2008 entitled

"Muhammad Iqbal Khattak Vs. Government of Khyber

Pakhtunkhwa " decided on 13.3.2009 which was upheld by the

august Supreme Court of Pakistan in Civil Appeals No. 860 and

861 of 2010 decided on 24.05.2012 (hereinafter called

"Muhammad Iqbal Khattak case"). The learned counsel for the

appellant argued that in the above referred judgment of this
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Tribunal the then appellant was also promoted on acting charge

basis and when he was later on promoted, the department did

not promote him from the date of acting charge and this

Tribunal allowed the appeal and granted antedated promotion

to him. He further argued that the present case of the

appellant is similar to the above referred appeal and he be also

given antedated promotion.

On the other hand, the learned Deputy District Attorney5.

argued that the case of the appellant Is not similar to the above

mentioned case because the present appellant was promoted

on acting charge basis against a vacancy which was reserved

for direct recruits of Public Service Commission. That if the

present appellant is given antedated promotion then many

direct recruits who were appointed in between 01.07.2014 and

12.03.2015 shall become junior to the appellant. He referred to

the seniority list in which almost eight direct recruits have been

appointed in between this period. He argued that by not

impleading those persons, the present appeal is liable to be

dismissed on this score alone. He further relied upon a

judgment entitled '"Abid Hussain Sherazi Vs. Secretary M/0

Industries and Production, Government of Pakistan, Islamabad"

reported as 2005-SCMR-1742. In this judgment the august

Supreme Court of Pakistan dismissed the petition for ante­

dated promotion case on the ground of non impleading all the

seniors which could have been affected by an order of the court
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and also denied antedated promotion from the date of

occurrence of vacancy on merit.

CONCLUSION,

In the presence of two judgment of the august Supreme6.

Court of Pakistan mentioned above, this Tribunal is to see

whether the above two judgments of the august Supreme

Court of Pakistan are in conflict with each other or they

complement each other and what are the circumstances of the

present appeal and which ratio out of the above two judgments

can be applied to the present appeal. The judgment of Abid

Hussain Sherazi is of the year, 2005 and has been taken Into

account by the august Supreme Court of Pakistan in Iqbal

Khattak case and in this judgment the august Supreme Court

of Pakistan has not differed with the judgment of Abid Hussain

Sherazi but it has been held that the circumstances of the case

of Abid Hussain Sherazi were different from Iqbal Khattak

case. Iqbal Khattak case has been based on a reported

judgment entitled "Luqman Zareen and others Vs. Secretary

Education, Government of Khyber Pakhtunkhwa and others"

(2006-SCMR-1938). In Luqman Zareen case, the august

Supreme Court of Pakistan while deciding the case had put

certain queries and on the basis of those queries granted

antedated promotion. We are to see whether those queries are

fully replied in the present appeal and if this is the case, then

the appellant is entitled for antedated promotion otherwise he
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is not. Those queries were (a) whether there was any

impediment in the way of respondent to be promoted to the

next higher scale at the time when a vacancy occurred and the

answer was no; (b) who was senior to the respondent and

whose right of ranking senior had been affected or impaired by

the judgment, the learned counsel could not refer to anything

in this regard; (c) Whether he was put on such higher post on

officiating or on acting charge basis only because the requisite

exercise of allowing the regular promotion to such post was

being delayed by the competent authority and where he was

subsequently found fit for such promotion and so promoted on

regular basis, then he was entitled not only to the salary

't attaching to such post but also to all consequential benefits;

(d) whether he was on officiating or on acting charge basis

against the said vacancy to which he was promoted on regular

basis.

Now applying these queries to the present appeal we see7.

that as to query (a) there was an impeadiment in the way of 

appellant to be promoted wVien he was placed on acting charge

basis because this seat was reserved for direct recruits and not

for promotion as is apparent from the acting charge itself, (b)

in the present appeal as discussed above eight senior persons.

atleast, would be affected, (c) & (d) the present appellant was

not promoted to the said post on which he was holding the

acting charge appointment rather another post was created on
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01.07.2014 against which he clainns promotion from the said

date i.e. 01.07.2014. In the present appeal, the appellant

himself had asked to give him antedated promotion not from

the date when he was promoted on acting charge basis but

from the date of creation of this new vacancy which means that

his case is dissimilar to Iqbal Khattak case and is a case of

fresh promotion with new creation of post and not in

continuation of promotion on acting charge vacancy.

This Tribunal therefore, reaches the conclusion that the8.

circumstances of the present appeal are hot similar to Iqbal

Khattak case as the conditions mentioned therein are not

fulfilled. The judgment of Abid Hussain Sharazi is therefore.

applicable in the present appeal. It is held in Abid Hussain

Sharazi case that there is no vested right in promotion or rules

determining eligibility for promotion. Where-ever there is a

change or grade or post for the better there is an element of

selection involved i.e. promotion and it is not earned

automatically but under an order of the competent authority to

be passed after consideration of comparative suitability and

entitlement of those incumbents. The august Supreme Court of

Pakistan further placed reliance on 2 cases entitled

"Muhammad Umar Malak Vs. Federal Service Tribunal" (PLD

1987 172) and "Government of Punjab Vs. Muhammad Awais

Shahid” (1991-SCMR-696). It has further been held by the

august Supreme Court of Pakistan while relying upon another
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judgment entitled "Muhammad Yousaf Vs. Chairman Railwa”

(1999-SCMR-1559) by holding "as regard claim to promotion or

proforma promotion, what the civil servant could claim under

the law was, that he should be considered when question of

promotion was taken up. Civil servant could not call upon the

Service Tribunal to direct the department to fill the promotion

post forthwith or on a particular date and not to' keep it

vacant or under consideration".

It is now crystal clear that the case of the appellant is9.

dissimilar to the one of Iqbal Khattak and he cannot be

granted ante-dated promotion on the basis of that case. While

agreeing with Mr. Muhammad Hamid Mughal, the learned

Member (Judicial) this appeal is dismissed. Parties are left to

bear their own costs. File be consigned to the record room.

(NIA,
CHAIRMAN

ANNOUNCED
15.09.2017

(Approved for Reporting)
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14.09.2017 Appellant alongwith counsel and Mr. Muhammad Jan, 

Deputy District Attorney alongwith Rahim Dad, Junior Clerk for 

the respondents present. Arguments heard. To come up for order 

on 15.09.2017 before this S.B.

>*

Counsel for the appellant and Mr. Muhammad Jan, 

Deputy District Attorney for the respondents present. Arguments 

heard and record perused. '

15.09.2017

Vide my detailed judgment of to-day, 

dismissed. Parties are left to bear their own costs.

this appeal is

File be

consigned to the record room.

mm

ANNOUNCED
15.09.2017

J
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01.08.2017 Counsel for the appellant present. Mr. Usman Ghani, District

Attorney for the respondents present. Since the learned Member

Executive passed dissenting judgment in the present appeal as such the 

bench remained unable to arrive on unanimous decision. Therefore, in

view of Sub-Section-2 of Section-5 ' ofthe Khyber Pakhtunkhwa

Service Tribunal Act, 1974; the present case is hereby sent to learned

Chairman Service Tribunal for further, appropriate orders.

(MUHAMMAD HAMID MUGHAL) 
MEMBER

(GUL ZEB
MEMBER

i

I
I

17.08.2017 File received from D.B-II and order sheet dated 01.08.2017 

perused. This case be put up before the Chairman as a Referee 

Judge. Notices be issued to the parties. To come up for 

appearance/further proceedings ont;i-2.09.2017 before S.B.

12^.2017 Counsel for the appellant, and District Attorney for the 

official respondents present. Both the parties seeks 

adjournment. To come up for arguments before this S.B 

tomorrow on 13.09.2017. |

'•

hairman

N..
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Date of
order/
proceedings

Sr. Order or other proceedings with signature of Judge or Magistrate
. No

31 2

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Appeal No. 935/2015

Date of Institution 
Date of Decision

... 19.08.2015 
... 01.08.2017

Rehmatullah Khan S/o Habibullah Jan, 
Divisional Forest Officer---- --------— Appellant

1. The Secretary, Government of Khyber Pakhtunkhwa, Forestry, 
Environment & Wildlife Department, Peshawar.

2. The Chief Conservator, Wildlife Khyber Pakhtunkhwa, Peshav/ar.

Respondents

01.08.2017 JUDGMENT

MUFIAMMAD HAMID MUGHAL. MEMBER fJJ: Learned counsel

for the appellant and Mr. Usman Ghani, District Attorney for the respondents
0 present.

Appellant has filed the present appeal u/s 4 of the Khyber Pakhtunkhwa2.

Service Tribunal Act, 1974 against the respondents. Through this appeal, the

appellanf who vide order dated 12.03.2015 was promoted from the post of

Range Officer Wildlife (BPS-I6) to the post of Sub-Divisional Wildlife

Officer (BS-17) with immediate effect seeks antedation of his promotion w.e.f

from 01.07.2014.

Learned counsel for the appellant contented that on 19.12.2013 the3.

appellant was promoted as Sub Divisional Wildlife Officer (BS-17) on acting

charge basis. Further argued that Finance Department created posts including

two posts of Sub Divisional Wildlife Officer (BS-17) w.e.f from 01.07.2014

and as such the authority was legally bound to promote the appellant w.e'.f from

01.07.2014 instead of 12.03.2015. in support of his case, the learned counsel for
.j

the appellant relied upon the judgments of the august Supreme Court tilled

V
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LUQMAN ZAREEN and others-—Petitioners Versus SECRETARY

EDUCATION, KHYBER PAKHTUNKHWA and others-—Respondents

(2006 S C M R 1938) Govt, of Khyber Pakhtunkhwa the Secy. Establishment

and another- Appellants Versus Muhammad Iqbal Khattak (C.A 860/10)

Ahmad Khan (C.A 861/10).

4. Learned District Attorney while controverting the arguments of learned

counsel for the appellant contended that the case of the appellant was not fit for

antedated promotion and as such he was rightly promoted on 12.03.2015 with

immediate effect. Further argued that on 19.12.2013 the appellant was 

promoted on acting charge basis till the availability of the recommendee of

Public Service Commission. Hence the appellant was not promoted on acting 

charge basis against the post to which he was later on promoted on regular

basis.

5. Argument of learned counsel for the appellant and learned District

Attorney heard. File perused.

6. The post against which the appellant was promoted on acting charge1

basis on 19.12.2013, was indeed the post of recommendee of Public Service

Commission. Perusal of the impugned promotion order dated 12.03.2015 would

show that at the relevant time the appellant was holding the post of Range

Officer (BS-16) and not the post of Sub Divisional Wildlife Officer (BS-17) on

acting charge basis when he was promoted as Sub Divisional Wildlife Officer

(BS-17) on regular basis.

7. Judgment cited by the learned counsel for the appellant are not

applicable to the facts and circumstance of the present case in as much as the

appellant was not already holding the higher post to which he was promoted

vide order dated 12.03.2013.

8. It needs scarcely mention that as a general rule

appointments/promotions takes effect from the date of issuance of orders of

appointments/promotions and not from the back dates of the creation
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/availability of the posts, otherwise every appointment and promotion should be

antedated one as it is not possible to fill up every vacancy the same day it

becomes available.

\ .9. It may also be mentioned that the appellant had filed the departmental

application/representation not only for the antedated promotion but also for

restoration of seniority. Order dated 19.12.2013 mentioned above also suggests

that officers were also directly recruited as Sub Divisional Wildlife Officeiy(BS-

17) against the posts available since the year 2013. The appellant in his

departmental representation also prayed for the restoration of seniority and had

annexed the seniority list there with, however through the present appeal, the'

appellant has not made any prayer for the restoration of his seniority. Thus it

appears that the appellant has suppressed material facts in the-present'appeal

while praying for antedated promotion.

It is also not the case of the appellant that in the intervening period10.
9.

between 01.07.2014 to 12.03.2015 other officer/officers got directly recruited,

1 similarly it is also not the case of the appellant that he was wrongly deprived

Ifom promotion when his colleagues or juniors were prorhoted.

In the light of above, the present appeal is devoid of any substance and11.

as such the same is hereby dismissed. Parties are left to bear their own costs.

File be consigned to the record room.

ANNOUNCED
01.08.2017

(MUI-IAMMAD HAMID MUGHAL) 
MEMBER (J)"

DISSENTING JUDGMENf'

GUI. ZEB 1CHAN> MEMBER (E)>

Perusal of the record revealed that the appellant was first appointed as 

Deputy Ranger in Wildlife Department in BPS-05 in 1982. The said post was

12.

subsequently upgraded to BPS-11. He was promoted to the post of Range 

Officer (BPS-16) in 2007. Later he was promoted to the post of Sub Divisional

Uf

I ‘



4

Wildlife Officer {B-17) on acting charge basis on 19-12-2013 till availability of 

nominees of the Public Service Commission and on regular basis on 15-03-

2015 by the competent forum. So it is crystal clear that the vacancies/posts of

the Sub-Divisional Wildlife Officers (B-17) are filled in two streams i.e direct

quota through Public Service Commission and promotion quota by the

Department itself In such circumstances the two (2) newly created posts in 

BPS- 17 with effect from July 2014 as intimated by the Finance Department 

vide their advice dated: 05-05-2014 were meant to be apportioned amongst the 

two sub-cadres streams i.e. one each for direct recruitees and promotees quotas 

respectively. Thus it was the official responsibility of the Department/ 

Respondents to timely as well as expeditiously process the Appellant’s regular 

promotion case w.e.f July, 2014 and not from the immediate effect i.e. 12-

03-2015 thus ensuring not to inflict any undue toss (financial or service

benefits) to any government/civil servant. In the instant case, the Respondents 

have failed to carry out/complete the required action/exercise during the time

available at their disposal i.e with effect from 5/5/2014 to 30/06/2014 (55 days)

as per intimation sent by the Finance Department. The date of 12-03-2015 is the

date on which notification was procrastinately issued by the Respondents and 

not the actual date of occurrence of the regular vacancy in the promotion quota 

and it is against the norms and general principles of justice and fair play to

make the appellant to bear the brunt of delaying tactics on the part of others

who delayingly processed his promotion case. In the instant appeal it is quite

clear that service/promotion benefits are unnecessarily denied to the appellant 

due to inefficiency of lethargic attitude of the respondent-departments, which

could have been avoided, had the Respondents resorted to timely process his

promotion case.

13. In view of the foregoing observations, the impugned order is

therefore liable te^ be set-aside. Hence, the appeal is accepted and the

impugned order is hereby set-aside. Respondents are directed to issue fresh
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notification/promotion order duly anti-dating the Appellant’s regular

promotion from the actual date of occurrence of regular vacancy in the

respective sub-cadre/quota. Parties are left to bear their own costs. File be

consigned to the record room.

ANNOUNCED
01.08.2017

(GUL ZEB KHAN) 
MEMBER

i

1
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• 15.03.2017 Appellant in person and Addl:AG for respondents.'^; 

present. Rejoinder not submitted. Requested for time to file 

..rejoinder. To come up for rejoinder and arguments on 

20.06.2017 before D.B. /i

!

:

f

(MUHAMMmAAMm NAZIR) 
MEMBER

I

(ASHFAQUE TAJ) 
MEMBER

20.06.2017; . Appellant with counsel and Mr. Muhammad Adeel 

Butt, Additional AG for the respondents present. Appellant 

submitted rejoinder which is placed on file. To come up for 

arguments on 31.07.2017 before D.B.

■

!
(Muharnmad Amin Khan Kundi) 

Member

(Gul Ze/ Khan)
M( ler

I

•!
i

1-:
, Counsel for the appellant and Mr. Usman Ghani District Attorney 

for the respondent present. Arguments heard. To come up for final order on 

01.08.2017 ,before D.B.

10. .31.07.2017
'I

r
i

(Muhammaa Hamid Mughal) 
Member

(Gul Zeb Khan) 
Member

I

:
T
1

; ;
1
1
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Appellant with counsel and Mr. Muhammad Hussain/ DFO 

Headquarter alongwith Addi: A.G for respondents present. Para-wise 

comments submitted. The appeal is assigned to D.B for rejoinder and 

final hearing for 29.6.2016.

21.03i.2016

i
!!
■:

Ch n!’

If.

;!

If
None present on behalf of the appellant despite repeated calls. 

Assistant AG for the respondents present. Notice be issued to 

appellant and his ; counsel for 08.11.2016 for subraission of 

rejoinder. a/

29.06.2016

y

p-i r

MEMBER MEMBER

08.11.2016 Counsel for the appellant and Mr. Muhammad Jan, 

GP for respondents present. Counsel for the appellant 

requested for jtime to file rejoinder. To come up for
I

rejoinder and arguments on 15.03.2017.

: *

i ;
1.

i (PIR BAK SHAH) 
MEMBER

i

*

(muhamma; MIR NAZIR)!- !
EMBER

i

I

I

■:

I
I

:■
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Counsel for the appellant present. Learned counsel for the 

appellant argued that the appellant was Initially appointed as 

Deputy Ranger in 1982 and during the course of service promoted 

as Sub Divisional Wildlife Officer (BPS~17) on acting charge basis 

on 19.12.2013. That two posts of Sub Divisional Wildlife Officers 

were created vide circular letter dated 5.5.2014 with effect from 

1.7.2014 and appellant promoted against the same on 12.3.2015 

with immediate effect though entitled to have been promoted 

against the said post with effect from 1.7.2014 regarding which 

he preferred departmental appeal on 4.5.2015 which was not 

responded and hence the instant service appeal on 19.8.2015.

That the appellant is entitled to promotion as Sub

26.08.2015

A

o

<D CO 
Jt: eo </> a> 
O o 
CL o 
<li ^
Q ^ k:
cr /<D

> ic:
S- «-> 
^ CO Divisional Wildlife Officer with effect from the date of creation of

; - .!(
. postj.e-1.7.2014.

Points urged need consideration. Admit. Subject to 

deposit of security and process fee within 10 days, notices be

•/

!
issued to the respondents for written reply/comments for 

15.11.2015 before S.B.

•Chy man

Counsel for the • appellant and Mr. Syed Jamal, Supdt. 

aiongwith AddI: A.G for respondents present. Requested for
■j

adjournment. To come up for written reply/comments on 21.3.2016 

before S.B.

25.11.2015

Chaifrndn
s

/

i

1
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FORM OF ORDER SHEET*
%

Court of

935/2015Case No.

Date of order 
Proceedings

Order or other proceedings with signature of judge or MagistrateS.No.
V

V2 31

r19.08.2015 The appeal of Mr. Rehmatullah presented today by Mr. 

Saadullah Khan Marwat Advocate may be entered in the 

Institution register and put up to the Worthy Chairman for 

proper.order. .

1 i

\

1 • REGISTRAR4

'~'This’case'is entrusted to S. Bench for preliminary2
I
blearing to be put up thereon ^ ^ \ P

I

CHAIRMAN
't /vC-vC ,

; V-J .

A - •o
A

i
f

‘0 7'p : V 4>
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m7^ BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

S.A No /2015

Rehmatullah Versus Secretary & others

INDEX

S.# Description of Documents Annex Page
1. Memo of Appeal 1-3
2. Promotion Order, f q ^ l Z * ^ 3 "A" 4

Creation of Posts by FD, 05.05.20143. "B" 5

4. Regularization order, 12.03.2015 "C" 6

5. Representation, 04.05.-2015 "D" 7

6. Judgment of Tribunal, 13)

7. Judgment of apex Court, *4^-23p//

Appellant

Through

'Dated: 19.08.2015 (Saadullah Khan Marwat) 
Advocate
21-A Nasir Mansion, 

/Shoba Bazar, Peshawar. 
Ph: 0300-5872676

• -

/

aJt-
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i BEFORE THE KPK. SERVICE TRIBUNAL. PESHAWAR

S.A No. /2015

Rehmatullah Khan S/o Habibullah Jan, 

Divisional Forest Officer, Mansehra . . Appellant

Versus

Secretary, Government of KP, Forestry, 

Environment & Wildlife . Department, 

Peshawar.

1.

Chief Conservator, Wildlife, KP, Peshawar2. Respondents

0< = >0< = >0< = >0< = ><=>

APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT.
1974 AGAINST NOTIFICATION NO.
SOfESTTJENVT/II-3/2K15/2594-95 DATED
12.03.2015 OF R. NO. 1 WHEREBY SERVICES OF

APPELLANT WAS REGULARIZED WITH IMMEDIATE

EFFECT INSTEAD OF 01.07.2014.
0< = >0< = ><=>< = >0< = >0

Respectfully Sheweth;

Short facts giving rise to the present appeal are as under:-

That in the year 1982, appellant was appointed as Deputy 

Ranger Forest BPS-05, which post was upgraded to'B-11 by 

the department. In the year 2007, he was promoted to the 

post of Range Officer B-16 while in the year 2013, he was 

promoted to the post of Sub Divisional Officer, Wild Life B-17 

but on acting charge basis. (Copy as annex "A")

1.

2. That on 05.05.2014, Finance Department created 5 posts 

including 2 posts of Sub Divisional Wildlife Officer B-17 at 

Serial No. 3 & 4 with effect from 01.07.2014 in the 

department. (Copy as annex "B")

//

/
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3. That on 12.03.2015, services of appellant were regularized as
Sub Divisional Wildlife Officer B-17 in the department with 

immediate effect instead of 01.07.2014. (Copy as annex "C")

That on 04.05.2015, appellant submitted representation 

before R. No. 1 to antedate order of promotion as Sub 

Divisional Wildlife Officer B-17 but without any response till 
date. (Copy as annex "D")

4.

That in similar situation, the Hon'ble Tribunal was pleased to 

antedate promotion of servants since the availability of the 

post. The department filed CPLA before the Supreme Court of 

Pakistan but the judgment of the Hon'ble Tribunal was upheld. 
(Copies as annex "E" & "F")

5.

Hence this appeal, inter alia, on the following grounds:-

GROUNDS:

That appellant has neat and clean service record in his credit 
spread over decades.

a.

b. That vide order dated 05.05.2014, 2 posts of Sub Divisional 
Wildlife Officer B-17 were created by the Finance Department 

with effect from 01.07.2014 in Wildlife Department, meaning 

thereby that since 01.07.2014 the post was available and the 

authority was legally bound to promote appellant with effect 
from 01.07.2014 instead of 12.03.2015.

That similar subject matter came up for hearing before the 

Hon'ble Tribunal and the apex Supreme Court of Pakistan held 

that regular promotion be made from the date of availability of 
the post.

c.

d. That appellant was quite capable for promotion to the said 

post with effect from 01.07.2014 instead of 12.03.2015 but by 

not antedating the impugned order, the act of the respondents 

is based on malafide.
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^1y
It is, therefore, most humbly prayed that on acceptance 

of the appeal, the impugned order dated 12.03.2015 of R. No. 1 be 

antedated/modified to 01.07.2014 instead of with immediate effect 
with all back benefits, with such other relief as may be deemed 

proper and just in circumstances of the case.

j?i^
Appellant

Through

Saadullah Khan Marwat

Dated: .08.2015 L

Arbab Saif-ul-Kamal

&
Miss Robina Naz, 
Advocates,

f



{
i

* :• 7
> :' .. .

■■■:

i

1 q -;:l~/3
IF'-T t

■

; '■'\

■.

i
: .:

I. GOVERNMEivr OFiKHYBER PAKHTU'nKHWA 
ENVIRONM'ENT DEPARTMENT

._, Dai:eri-PesluTwar, 19''^' December,

t

;
2013

.^LQ_nilICATION .1

^Lo.SOCEs^JEJlv^;a^3i2k 1^2: 

Promotion Committee 

the post of Sub 

basis t(!i the 

inuTiediate e/Tect:-

The Competent Authority in 

is pleased to promote
consultation with tl'ie Oepartrnen’ta!

on Acting Charge 

Commission, A-vith

;

Wildlife Office,- (BS-17) Wildlife Oeoa,-tment
dvdilabiliiy^ of the • 'recommendee of tfie Publip 'Service

i

Name of Ran^e officer
--------------------1______ ___ I

1' Mr. Rehmatuiiah, 

i Me. Muhammad^yaz

:
!

i

I :•
i

r,

d
SEqPETARy TO GOVO'.-iQF,. 
Kh’YBER PAKHTUNKHWA ''' 

envir’onment department-/

D^edlPesh: Dpc- onh '

i

/43AT 'i-
\\
' Endst: No! SOLE_stt)Ehvt/II-A/?v 12

Copy isforward.ed to;-
i 1

f) PS to Secretary Enviremment Department. ;

2^ Chief Conke-vatorWililife,, Khyber Pal,htunffiiwa,

: .3) '/njw <ind Accounts EnvironrnenhDepartment.

! C^Wjofl'ircrs edneerned.

Master file:

' Office.order Pie.

I
‘

I

i

i I

•i•:
r 1

lyytiXi

-nnAN) 
SECTION officer (ESTT)!

• '1"li:

r

:
\
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„ >
jGOVERNMENT 0|^ RhybeR PAKHTUNKHWA i

finance DEPARTMEm- ^ |
BO-II/f|/1-5(A)/SNE/2013-1'4

Daled Pesh'avvar the 05.05.2014

// ' f;
• //

ki:

r. •
V • NO.

;0 .. c>To •.■AT'

TheSec.retarylo Govt: of Khy,^:
Environment Department.

§yfi^Lm.L.Cl!mARFC3RTI^.^^„.1 «

er Rakhfunkliv/a,

SUBJECT:
s_ff^esH.Dt'Or Sirf

■

am direcied to refer your lejier No.B&Ayi3-14fflud/SNE/W L/l'-oO 

-bjeci no Jd above and to say that Finance Department agrees to the

^w.e.f0l.:07.2014 in Wildlife Deparlmenl.

128.03.2014 on the
i

pf Jhe following 05 posts
date 

creation
i

•!M-i!amiolPffice : • fj----------------—___ i

—■■

DFGlviidie'Dir r~~~
"~6E^Wiidlife f^rdanl

iZIgFOWiSe'Chit^^

1. iNo. of post.s
01

t

'Sub Divisidnal Wildlife
Officer |
Sub Divisiohiniviicii^ 
Officer |
^ngs CTfemfiifT" 

TOTAL- ~1------------

j16 01
17 •: : 01 ■

! / 17 01i.

16 01
.j 05

2..I- •.• The f\dminislralivb Departme
nt may prepare audit copy indicating therein 

-dsendtothisdepartrnenttorauthenticalioriip,

(
fin|nciai implications involved accurate

ease.
■ :

-t C-

0" No/'41^■ V iiii

(

■■yr ;J
7(SYEOWPOR AHMAD SHAH)

budgetIpfficer-h i
1

/(.y Copy| forwarded to The:-

3 I a war. ;1 •/

T

!
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'■..IS'IZ-
!

i"
I , .
boVEI^NMENTOF KHy|£R PAKHTUNKH,^;A 

PORESiTRY, environment ^WILDLIFE DEPARTMENT

I

i
I

j Dated Peshawar, 12'| March, ?.015 /. 5

i
[ notificatxc):n 5

t
1 jseh nva t • U \\r:S •'P-'Jng-^a.-rQ 

'!
on re(

pleased to promote Mr.r,;..; co(F«;rr^Eavr,/LI-3/Pi-U>: The Cornpe'.enc Audvonty is 
! Wildlife as Sub Divisional Wildlife Officer (0507), Wildlife Deparcrtenf, Khyber Pakbtunsuwa f

i

basis, with immediate effect

probation for theiprescribed period of-ipne year in te 
read with Rule i5(l) of Khyber Pakhtbnk ■

\ \ The officer on proiriotion will remain on

i g; Seaioti'GC?.; of Khyber Pakhtunkhwo Civil Servants Act, 197j 

Civil Servants (Appointment, proinotion and Transfer)|Rutes, 1989,
ii

department ■ i

Dated PesMjilj!laich,^l5 ;■

i

ii
;

FnjiTh N>'‘- 90 (irSttlEnvt/ID3121vlij/.

Copy is forwarded to;- 

V- PS to Secretory Forestry,
2- ' Chief'Conservator Wiidiifd,'; Khyber Pakhtunkhwja.

Director Budget and Accounts Celt Foresby, Environment & Wildlife Department.

;
Environment & VViiulife Departrrient, KhrL^er-Pakhtunkhwo. ■

3-
^1- Officer cdncerned.6/‘^'b 4

■ 5- Personal file of the officer.

6- Master file; |

7- Office order file..

;•
I

!
% \

^.RliRZAiliKHAN) 1 
SECTION OFFICcft (ESTT)

• i

I
J

\.<7
j/'

i

.i

^ ‘

t

i
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I
The Secrettiry to Government of Kh)'ber|Pcikb.runIdiwa 
Forestry, Environmjent and Wi,ldlife .Depaitment

THROUGH PROPEK GH ANfSjRl,
; :
f

Subject: RESTORATION OF SENIQRITY
:

It is submitted that the undersigned w;as promoted to the rank of Sub 

Divisipnal Wildlife Officer [BPS-17).vide notification lio.SO[Estt)6ovt/ii-3/2ki2, dated i 

19/12/2013 (Annex-1) by Secretary Govt: of Khyber Pakhtunkhwa on accing charge basis j 

and later vide notification No.SO(£stt)Envt/ll-3/2kl5, ^dated 12/03/201^/Annex-II) the : 

promption was regularized with imm'ediate effect.

;
:

Since two posts o^f Sub Divisional .Wil'dlife Officer B-17 were created 

w.e.f0m 1-7-2014 a:: per letterj No.BO-n/FD/l-5(A}^NE/20l3-14 dated 05/05/2014 :

(Anncjx-H!) and the regularization'of promotion was- thus required from that datei 

Unfortunately the undersigned vvas attached with the Head Office due to unknown

5

1

;
grievance of higher authorities viBe^notification MO,Sb(Estt)Envt/2-50(32)/2kl4, dated

i '
09/0y20i4 (Annex-IV) and case for regularization of'promotion 1-

was not channelized.

Laternon the undersigned posted as Divisional forest Officer Wildlifef^ansehra vide 

notifibtion NO.So(Estt)/FE&WD/2015, dated l3/Gl/20.f5 (Annex-V).

Keeping in view die above it i:: requested that prc^jmotion of the 

Linderisigned to the post of Sub Divisional Wildlife OHicer B-17 may be considered from 

01/0/|/2014 (senioritylist attached Annex-Vi) in the light of Budget Calhcircular for the i

year 12014-15 SNE fresh by BO(il) Finance Department and the seniority of the
• ! -i ■ '

undeqsigned may be restored accordingly, please.

5/^})V

Rehmatullal'ii IGian Marwat 
Divisional 1? drest Oriicer 

Mansehra Wildlife Divi.sion
1

!1Mafisehra

; •
;
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B[-:F0RE THE NWFP service tribunal. PESHAWAI^I
‘o

Appeal No. 612/2008 11
■ '•

Date of Institution. 
Date of Decision

16.04.2008
13.03:2009

Muhammad Iqbal Khattak.
Assistant Political Agent, Khar Bajaur Agent:/. (Appellant)

VERSUS I

1. Government of NWFP through Secretary Establishment Department, 
Peshawar.

2. Govt, of NWFP through Chief Secretary, Pesliawar. (Respondents)

>
APPEJ\L U/S 4 OF THE NV\/FP SEFO/ICE TRIBUNALS ACT, 1974 

^ AGAINST THE IMPUGNED NOTIFICXHON NO.SOE.II (ES^D) 2 
^ (192)2007 DATED 19.2.2008 WHEREBY THE APPELLANT WAS

PROMOTED ON REGULAR BASIS W.E.F. 19.2.2008 INSTEA.D OF 
30.11.1999 AND ORDER‘NO.SOE-Il (E&D) 2(192) WHEREBY HIS 
DEPARTMENTAL APPEAL WAS DISMISSED.

n
0

MR. SHAKEEL AHMAD, 
Advocate For appellant.

MR. ZAHID KARIM KHAUL, .... 
' Add!. Government Pleader,

, MR. JUSTICE (R) SALIM KHAN, .. 
■ MR. BISMILI.AH SHAH, . ..

For respondents.

CHAIRMAN. 
MEMBER. .

JUDGMENT :

JUSTICE fR^ SALIM-KHAN . CHAIRMAN.“The present appeal No.
; . >, • 1' JV- ,

; 6(;2.of 2008 by Muhammadi:Iqbal,Khattak and appeal No. 513 of 2009 by

Aiunad Khan involved similar''questions of law, therefore, these are tuKen

together for arguments and disposal.

2. . Muhammad Iqbal Khattak was promoted as Tehsildar on regular 

^^basis vide order dated. 28.12.1988. He Vvas promoted to PCS(E.G) rBPS-17) 

on temporary basis vide notification dated 06.03.1996. He cofitendecl tiiat

many posts became vacant; but the appellant was promoted to (DPS-17) on

regular basis on 19.2.2008 with '/mmed/ale effect, mstead of aiKC-dating of 

his promotion to the date on which the vacancy fell to tvs turn in the t



5
r seniority lists of officers of PCS (E.G). riis,departmental appeal was rejected 

on 22.03.2008. The present appeal was filed on 16.4.2008 which within 

time. The case of Ahmad Khan (Appellant) is similar to the pse; of 
Muhammad Iqbal Khattak on facts also. His appeal is also within timq.

The respondents contested the appeal on many ^loupds, 
including the ground that .no one could claim a vested right in prorriotioii or 
in the terms and conditions for promotion to a higher post.

•'3.

/t

We heard the arguments and perused the record.4.

The learned counsel for the appellants contended that the 

appellants were temporarily posted to BPS-17 post on 06.3.1996, out tl'iey 

remained silent, because they did not have a vested right for promotion to a 

higher post. The appeliahts have already been considered for promotion and 

have been found eligible and fit for regular promotion to 3PS-17 post, 
therefore, the principles embodied in the judgment of the August Supreme 

Court of Pakistan reported as 1990 SCMR 1321 are not applicable to tt.fJr 

cases. In fact, the vacancies had become available for the appejiants as 

/ early'.as on 30.11.1999, and; it was the responsibility of . thg officia!

■ ■- respondents to expeditiously deal w[th tlie cases of the appellants for their 
regular promotion. The appellants, could not be punished for no fault on their 
side, or for delay caused by the official lespondents in processing tne cases

, of the,appellants. He relied on 1997.PLC (C.S) 77, wherein it has bW; jisld 

; '.Un para 3 as under:-

• 5.

r
On behalf of the Government it is contended that no civil se, vanl 

? claim , that he, should bo promoted from a back date 
even though a vacancy.irnay be existing on the date from which 

^ the promotion is beingtciaimed, This is no doubt true but Lre 

°rd^s . by,ithe>SGovemment that the respondents/ 
pebboners .should bf heid up for some time. The delay in making
%i^^'^;^^^pf^otlrely due to the reason that the
otticials of the Educapon.pepartment coutd not carry out a fairh

lE^AV
•V.

I'.'y'I:/

/1 his judgment i 
'[^ed 19.02. iggs

i

the.Pempfdr leave to 

°^ tbepunjapservice Tribunal.

!
r

minst the judgme.nt 
IS worth-^^nt/cn/ng that .(

ai:
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1990 SCMR 13.21 and cited as 1997 PLC (C.S) 77 arethe judgments cited as
two different aspects of the same subject.on

after consideration of the candidateAnte-dating of promotion0. r_

found eligible and fit fo. such
Such a

such promotion^ after he wasaspiring ror
promotion and is promoted, is an established principle of law.

(^;3ndidate cannot be punished for any delay caused by the department m 

lirocessing his case for promotion. The order of promotion, therefore, jias ip 

be ante-dated to the date on which the vacancy for his turn btpmp 

available or to the date on which he actually took charge of the pgst on

qfficiating/acting charge basis, whichever is later.

were miserablyThe A.G.P contended that the present appeals
estopped by their own condiict to

. 7.
time-barred and both the appellants were 
fiia the present appeals. In fact, the. principle embodied in the judgment

applicable to the cases of the appellantsrtported as 1990 .SCMR 1321 was 
from 06.3.1996 to 18.2.2008. They could not claim promotion as .of tight.

1997 PLC (C.S) 77The principle embodied in the judgment reported as
19.2.2008. Cause of action arose tg thebecame applicable to their case on

ante-dation of their promotion as prayed fo\onlyappellants for claiming 
when, their cases were considered for promotion, they were found elu^ibltj

issued, though w'ithfit. for promotion,and their promotion orders were 

.mmediate effect. They filed their departmental appeals within 

date^of the impugned order,dated 19.2.2008, and their appeais vyere 

' ’ 16.0^.2008. The

time frorr. tlie:

rejected on 22.3.2008. They filed Service Appeals on
the Service Appeals were well within time.> ■

tv departmental appeals as well as
t ,V ■ I. » '. . . 1

,'r
The A.G.P further, contended t|;at, according to the prpyisoi8.SCdV'':V.'^

||,tained|nisub-section (2) of Section 22 of the N.W.F.P Civil Sen/antsVct 

11973,ji'nojrepresentation shall lie: on matters (elating to the determinatiop of ^ 

Kfitness^ofalperson; to hold-b particular post pr to be promoted to a higher

a^y990: SOiR 1321 was, then, applicibleff
stage has already pasU ) 

the higtw post after tegir
^Pi^|?PT'9herposgand:their ftpess for such promotion Snd 

|i|ng;:o/; post has: already been [determined, The judgment cited as ll)97

m ri

t
/

/ i
«•

I
l;
/'
jj
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•/ deternnination of fitness of thePLC (C.S) 77 has become applicable after
is not' the determination qf fitness

had vested-
appellants. Tl-.e question in these cases is 

• but is the right of ante-dation of their promotion. The appellants 

^ right for consideration of promotion on their turn, whenever it was, and,

. when found fit on determination of fitness, at any stage,they
of their promotion -to the dates on which the vaganci.es

were available for, their respective turns'^or from the date^on which they

of their respective posts.

had a .ight to

claim ante-dation

whichever were later in
actually took the charge 
5

: \ime. .

ded that according to sub-rule (6) l^u|e
and Transfer)

The A.G.P also conten
PromotionN.W.F.P Civil Servants (Appointment

nt shall not confer any vested right for

■ p^otion « p.s. heM charge b,«s.' ™

«W never claimed any .ested right fdr regular promotion P .
ir feheid oh .ang charge has,., Oh the basis o( acting charge appoint, en^.

: i„ iaci, they did not have such a right. They remained silent for a long
' ^ ' ' ^ the basis Of acting Charge

civil servants', fo^ 

to consider som'^ont 
could be considere^d till

».
9, of the
Rules,-1989 "acting charge appointme

l 'knowing that they did not have such a right on 

‘■•■■appointment. They, however, had a vested right, as
when the authority wasconsideration for promotion,

promotion against the vacancy. No other person
considered. They, therefore, had a vested ngh, .

regularly promoted: but
thi; appellants were so
apte-dation'of their promotion only when thqy 

■TrQWthe.date when the vacancy became available for their turn.

were

. ;
■ The A.G.P further contended that, according to the North V7est

Rules, 2007, notified on.TO
Provincial Management ServiceV Frcntier Province.

I ilS.2007 .Id. MO. SOE.i:(ED)2(ld)2007, Tll. NWFP Provlncl.l Civil S.iyic.
ISWrlat/Evdcutiv. Grddp) Rules, 1992 «.r. r.pet.d. He was of tb. ^ 

fci, Biaf Se N.W.F,P Pfovldcial Management Seivlce Roles. 2007 had come 

fefSboSce w.e.WR05.2ll07, wWle the orders of promotion of.tbe ^ „

BllantsTere'issuedi6n:T9,OJ.200a, .He ■submitted that the promo,,o.o ,
fetieicovered by the new rules, therefore, the appellants could jrot 

i|ahfb^aht:dut,6t* already re^aaM rules of 1997. In Ofde, to 

Biiv ws.intmyw.ftis necessaiT Wreproduce the relevant Rule a of 

K:w:FiR‘prc.incia Management Setvicf Rules, 2007 which is as uhder..

1., !,U (!



5

/. "8. Repeal.: TTje North-West Frontier Province Provincial. Civil 
Service (Secretariat/Executive Group) Rules, 1997 shall statid 
repealed aTter the retirement of existing incumbents of both the 
cadres. Separate seniority list of both the cadres shall be 
maintained under the existing rules and they shall be promoted 
at the ratio of50:50The existing incumbents of PCS (E.G) and 
(S.G) in different pay scales, for the purpose of their’promotioiiy 
shall continue to be governed, under the said service rules til! 
the retirement of the last such incumbent" ■’

j The above rule, by itselft clarifies that the rules of 1997 shall noi stand 

repealed before the retirement of the existing incumbents of both the'cadres 

! of Secretariat/Exei;utive Groups, and shall remain in force till the retijement 

of the last such incumbent. It further clarified that separate seniority: list of 

;. both the cadres shall be maintained under the existing rules./The existing 

lules for such incumbents are the N.W.F.P Provincial Civil fiervice 

; (Secretariat/Executive Group) Rules, 1997. It was also clarified that such 

I ' incumbents shall be prompted at the ratio of 50:50. It means that out of 

each two vacancies, one vacancy shall be given to Secretariat Group, while 

another vacancy shall be given to the Executive Group. Further clarification 

. is to the effect that the existing incumbents of PCS (E.G) and (S.G) in 

!■ ’ different pay scales shall continue to be governed under the rules of-1997 

. for the purpose of their promotion, and this process is to continue till the 

retirement of last such incumbent. Both the appellants belonged tp the 

■ Executive Group of Civil Servants.' They were to be governed und^r th^ 

N^W.F.P Provincial Civil Service (Secretariat/Executive Group) Rules, 1997 

bifore 11.05.2007> and they have to be gove;rned under the abov^^ 

m.^ntioned rules of 1997 til!the retirement of the last incumbent of a ppst ii;

.St'cretariat Group/Executive Group. .

r'

■1

The cases of the appellants are,' therefore, to be governed iri 
accordance with the provisions of Section 8 (quoted above) of the-nev^i, ^ 

N.W.F.P Provincial Management Service Rules, 2007. The record shows that 

vacancies were available for the appellants but they were not promoted at
• • • •• I ;

thu due .time and their cases for proriiotion were delayed unnecesiiariiy. hi 

without any fault of the appellants.'They, therefore, are erititied to ^j.nte- 

dalion pf their promotion, against the frst available vacancy falling to the 

turn of each of them or from the. date-of taking over the charge of ihal

11. 1
■1.n■. -i
■I

TO

\ ^

;i

vacancy on officiating/acting charge basis, whichever is later.
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and directon., above, we ,=cep.«.« app^*
ante-date the promotion of each on

on which a vacancy became available for

from the '

/

12.
the official respondents to 

appellants to the respective dates
of the appellants or

respective dates of their
the respective turn 

taking charge of such vacancy
on officiating/acting charge basis, wlncheyer 

costs of their respective litigation
entitled to the. is later. The appellants are 

the official respondents. 'Ti• from 

announced
1 11.03.2009

5^
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4; IN THE SUPREME COURT OF PAKISTAN
(APPELUTE. JURISDICTION)

i .

.PRESENT: - ^
. MR; JUSTiCE EJAZ AFZAL KHAN.
MR. Justice muhammad ather saeed.

C. As. No. 860 to 861 of 2010.
(On appeal against the judgment dt.
11-3-2009 passed by NWFP Service Tribunal, Peshawar in 
Appeals No.612 and 613 of 2008).

Govt, of NWFP the Secy. Establishment and another, (in both cases)
......Appellants

Versus.

Muhaimmad Iqbal Khattak. 
Ahmed Khan. •

(in CA.860/10) 
(in CA.861/10) 

....Respondents

For the appellants: Mian Muhibullah Kakakhel, Sr. ASC.
Miss. Tehmina Muhibullah, ASC.
Mir Adam Khan, AOR.
(in both)

For the respondents: Hafiz S.A. Rehman, Sr. ASC.
Mr. Shakeel Ahmed, ASC 
(in both). ,

Date of hearing: 24-05-2012

JUDGMENT

EJAZ AFZAL KHAN,--- These appeals with the leave of the Court have 
arisen out of the judgment dated 11-3-2009 of the Service Tribunal whereby 
appeals filed by the respondents were allowed.

2. ; The points raised and noted while granting leave read as under:-

“We have heard the learned counsel at some length. We are 

inclined to grant leave inter-alia on the point as to whether the 

legal and factual aspects of the controversy have been dilated 

upon and decided by the Tribunal in accordance with relevant 

Rules i.e. rule 3 of the NWFP, Provincial Civil Service 

(Secretariat/Executive Group) Rules, 1997 ana Rule 9 (6) of the 

NWFP Civil Servants. (Appointment, Promotion and Transfer) 

Rules, 1989. It is also to be examined as to whether the stop-gap- 

arrangement can be equated to that of regular promotion and 

:■ bedsides that, the order passed by the learned Service Tribunal 

cdlitd be made applicable to all of Te'hsildars who are awaiting 

: their promotion. Since a short question of law is involved in the 

'-matter, therefore, the case be listed after four weeks subject to
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1^J ■;

limitation: In the meanwhile operation of the impugned judgment 

shall remain suspended”.

Leaned counsel appearing on behalf of the appellants contended 

that though the Governor of the Province in consultation with the Provincial 

Selection Board was pleased to order the promotion of the respondents in 

BPS-16 as Extra Assistant Commissioner in BPS-17 in the Ex-PCS (E.B) Cadre 

with immediate effect on purely temporary basis vide notification dated 

Peshawar 6^^ March, 1996, yet it could hot earn them any benefit of entitle 

them to a vested right notwithstanding they have been promoted on regular 

basis with immediate effect vide notification dated 19'2-2008, They, the 

learned counsel added, could mot have claimed any ante-dated promotion 

the occurrence of any vacancy in such scale in violation of Section 8 

of. the Civil Services Act or Rule 9 of NWFP Civil Service (Executive Group) 

Rules, 1997, as decidedly promotion is not a vested right. Appeal before the 

departmental authority, the learned counsel added, or before the Tribunal 

claiming ante-dated promotion was, therefore, misconceived. The learned 

Tribunal, the learned counsel maintained, could not have alloed such 

appeal when it tended to mar the seniority of may others in the_run. The 

learned counsel to support his contention placed reliance on the cases of 

“Waiahat Hussain, Assistant Director, Social Welfare. Lahore and 7 others 

Vs. Province of the Punjab, tlirough Secretary, Social Welfare and ZaksL. 

Lahore and 81 others” IPLD 1991 S.C 82). “Sh. Anwar Hussain Assistant

Director. Labour Welfare. Lahore Region. Lahore. Vs. Government of the

Punjab through Secretary. Labour Department and others” (1985 SCMR 

1201), '*Nazeer Ahmed. Vs. Government of Sindh through Chief Secretary 

Sindh. Karachi and 2 others” (2001 SCMR 352). Government of Pakistan

through Establishment Division. Islamabad and 7 others. Vs. Hameed Akhtar 

Niazi, Academy of Administrative, Walton Training. Lahore and othe^r_s'’ 

(PLD 2003 S.C 110). The learned counsel next contended that a change in 

scale by means of promotion is not automatic but dependent^on a process 

involving selection, therefore, any change in scale without such process 

being violative of the relevant law and rules, cannot be maintained. The 

learned counsel to support his contention placed reliance on the case of 

“Abid Hussain Sherazi. Vs. Secretary M/o industries and Production, 

Government of Pakistan, Islamabad” (2005 SCMR 1742).

3.

: •

even on

As against learned counsel appearing on behalf of the respondents 

defended the impugned judgment by contending that where a vacancy 

occurs in the next higher scale, the Civil Servant officiating or v/orking on 

acting charge basis there .against is not considered for promotion or the

4.
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process of regular promotion is delayed on account of lethargic attitude of 

the competent authority or any other exigency so-called, the Civil Servant 
who is subsequently found fit for such promotion on regular basis cannot be 

deprived of the salary and other consequential benefits attached to such 

post. Learned counsel to support his contention placed reliance on the cases 

of "Luqman Zareen and others. Vs. Secretary Education, NWFP and others”
{200& SGMR 1938). The learned counsel next contended that though the 

NWFP Civii Service (Secretariat Group) Rules, 1997 have been substituted by 

the NWFP Provincial Management Service Rules, 2007 but the rights of the 

existing ihcumbents of both the cadres have been protected by Rule 8 of 

the latter, therefore, the change iri rules would not affect the service 

structure of the respondents or rights accruing thereunder. The learned 

counsel next cdntended that if the concluding paragraph of the impugned 

judgment is read none of the rights of any of the officers including their 

seniority has been affected.

We have gone through the entire record carefully and considered 

the subhiission of the learned counsel for the parties.
5.

The record reveals that the Governor of the Province in 

consultation with the Provincial Selection Board was pleased to order the 

promotion of the respondents working in BPS-16 as Extra Assistant 
Commissioner in BPS-17 in Ex-PCS (E.B) Cadre./ The respondents were, no 

doubt, promoted on temporary basis in the year 1996, all the same, what 
stands out to be taken notice of is, that it was not done without considering 

^^dieiji^eiigibility and without involving the process of selection as is evident 
form the order itself. When asked whether the respondents were deficient 
in terms of qualification or experience to hold the post in the next higher 

scale, at the time they were promoted temporarily, the reply of the learned 

counsel for the appellant was in no. When asked whether there was any 

^^'mpediment in the way of the respondents to be promoted to the next 
higher scale, at the time when a vacancy or two occurred in the said scale, 
again the answer was in no. When asked what restrained the appellants to 

defer or delay the process of selection to fill one or any number of 
vacancies occurring form time to time in the next higher scale, the reply of 

the learned counsel was that it was because of confusion created by the 

devolution plan. This answer, to say the least, is too vague to be plausible. 
When asked who was senior to the respondent and whose right of ranking 

senior has been affected or impaired by the impugned judgment, again the 

learned counsel could not refer to anything on the record.

6.

X



11-

There is no dispute with the proposition that the terms and 

conditions of the service of the respondents, in view of the. provision 

contained in Rule 8 of NWFP Civil Service {Secretariat Group) Rules, 2007, 

Shall continue to be governed by the erslwhile rules. There is also no 

dispute with the proposition that if the respondents were to hold a post on 

acting charge basis, they could also hold the SE^me on regular basis. In the 

of “Luqrrian Zareen and others. Vs. Secretary Education ,NWFP and 

others” (2006 SGMR 1938), this Court while dealing with an identical issue

7.

case

held as uridef:-

i “It is then a position admitted on all sides that nothing existed 

; in the way of the petitioners on 31-8-2000 which could have 

; disentitled therti to regular promotion to the posts in question 

and that it was only the usual apathy, negligence and 

bureaucratic red-tapsim which had deprived the petitioners of 

the fruits that they deserved. The petitioners could not be 

permitted to be punished for the faults and inaction of others. 

We are of the view that v/here a post was available against 

which a civil servant could be promoted; where such a civil 

servants was qualified to be promoted to such a higher post; 

where he was put on the said higher post on officiating or acting 

charge basis only because the requisite exercise of allowing the_ 

regular^romotion to the said post was being delayed by the 

competent authority and v/here he was subsequently, found fit 

for the said promotion and was so promoted on regular basis 

then he was entitled not only the salary attaching to the said 

posts but also to all consequential benefits from the very date 

from which he had been put on the said post on officiating on 

acting charge basis and we hold accordingly”. r
While dealing with the reservations of the nature expressed by the 

learned counsel for the appellant, this Court held as under:-

“A bare perusal of these judgments would thus, show that 

this Court had always accepted the principle that a person 

who was asked to hold a higher post to which fie 

subsequently promoted on regular basis, was entitled to 

the salary etc, attaching to such a post for the period that 

he held the same; that he would also be entitled to any 

other benefits ’which may be associated with the said post 

and further tharut a vacancy existed in a higher cadre to



which a civil servant v/as qualified to be promoted on 

regular basis but was not so promoted without any fault on 

his part and was instead; put on the said post on officiating 

basis then on his regular promotion to the said post, he 

would be deemed to have been so promoted to the same 

from the date from which he was allowed to hold the said 

higher post unless justifiable reasons existed to hold 

otherwise.

When this being the state of things on factual and legal plain, v/e 

don’t thing the judgment of the learned Service Tribunal is open to 

any exception. The judgments rendered in the cases of “Wajahat 

Hussain, Assistant Director, Social Welfare, Lahore and 7 others. Vs.

Province of the Punjab, through Secretary, Social Welfare and Zakat

Lahore and 81 others”, Sh. Anwar Hussain. Assistant Director. Labour 

Lah0re Region, Lahore. Vs. government of the PunjabWelfare

through Secretary, Labour Department and others”. Nazeer Ahmed. 

Vs. Government of Sindh through Chief Secretary Sindh, Karachi and

7. others”. Government of Pakistan through Establishment Division, 

Islamabad and 7 others. Vs. Hameed Akhtar Niazi, Academy of 

Administrative, Walton Training, Lahore and others” and “Abid

Hussain Sherazi. Vs Secretary M/o Industries and Production, :

Government of Pakistan, ilslamabad”, (supra) cited by the Learned 

counsel for the appellants are not applicable to the case in hand 

because of their distinguishable facts and features

For the reasons discussed above, these appeals, being without 

merit, are dismissed.

9.

. Islamabad
24-5-2012

Sd/ EJA2 AFZAL KHAN JUDGE

SD/ MUH/VvVAAD ATHAR SAEED JUDGE

Not approved for Reporting.
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V
20^06 S C M R 1938

[Supreme Court of Pakistan]

Present: Khalil-ur-Rehman Ramday and Raja Fayyaz Ahmed, JJ

LUQMAN ZAREEN and others-—Petitioners

Versus

SECRETARY EDUCATION, N.-W.F.P. and others-—Respondents

C.Ps. NOS.326-P to 342-P, 485-P, 486-P, 513-P to 519-P, 586-P and 622-P of 2005, decided on 21st ' 
June, 2006.

(On appeal from the judgment/order, dated 14-5-2005 of the N.-W.F.P. Service Tribunal, Peshawar, 
passed in Service Appeals Nos.187 and 188 of 2004, 1019, 1020, 1021, 1022, 1023, 1025, 1026, 
1122, 1178,1191, 1192, 1193, 1194, 1195, 1196, 1024, 1151, 1152, 1153, 1154, 1158, 1159, 1160, 
1161, 1157 and 997 of 2003, respectively).

(a) North-West Frontier Province Civil Servants Act (XVIII of 1973)—

—-S. 8—Promotion— Principle— Acting charge— Departmental Promotion Committee issued 
delayed notification—Effect—Where a post was available against which a civil servant could be 
promoted; where such civil servant was qualified to be promoted to such a higher post; where he was 
put on such higher post on officiating or acting charge basis only because requisite exercise of 
allowing regular promotion to such post was being delayed by competent authority and where he was 
subsequently found fit for such promotion and was so promoted on regular basis, then the civil 
servant was entitled not only to the salary attaching to such post but also to all consequential benefits 
from that very date from which he had put on the said post on officiating or acting charge basis.

(b) North-West Frontier Province Civil Servants Act (XVIII of 1973)—

-—S. 8—Promotion—Acting charge—Date of promotion—Determination—Civil servants were 
promoted on 31-8-2000, on acting charge basis but Departmental Promotion Committee issued their 
notification of promotion on 27-5-2003—Grievance of civil servants was that their promotion was not 
considered from the date when they were promoted on acting charge basis—Validity—Civil servant 
who was asked to hold a higher post to which he-was subsequently promoted on regular basis, was 
entitled to the salary etc. attaching to such post for the period that he held the same-Such civil servant 
was also entitled to any other benefits which might be associated with such post—If a vacancy existed 
in the higher cadre to which a civil servant was qualified to be promoted on regular basis but was not 
so promoted without any fault on his part and was instead put on such post on officiating basis, then 
on his regular promotion to such post, the civil servant would be deemed to have been so promoted to 
the same from the date from which he was allowed to hold the higher post, unless justifiable 
existed to hold otherwise—Supreme Court converted petition for leave to appeal into appeal and set 
aside the judgment passed by Service Tribunal—Supreme Court declared the civil servants to be 
deemed to be promoted from 31-8-2000 and not from 27-5-2003—Appeal was allowed.

reasons
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k’'

Saj^kr Ali Khan's case PLD 1994 SC 231,and Chaudliry Mehmood Akbar's case 2003 SCMR 13 rel

North-West Frontier Province Service Tribunals Act (I of 1974)—

"."S. 4—North-West Frontier Province Civil Servants Act (XVIII of 1973), S.8—Appeal— 
Maintainability—Necessary parties—Non-impleading of direct appointees—Civil servants were 
promoted on 31-8-2000, on acting charge basis but Departmental Promotion Committee issued their 
notification of promotion on 27-5-2003—During promotion on acting charge basis and issuance of 
notification, department directly recruited few civil servants—Grievance of said civil servants was 
that their promotion was not considered from the date when they were promoted on acting charge 
basis—Service Tribunal dismissed appeal on the ground that the direct appointees were not made 
party to the appeal—Validity—Appeals filed by civil servants before Service Tribunal did not seek 
seniority over directly recruited persons and what they were asking for was vindication of their right 
to regular promotion from the date in question—If civil servants were found entitled to the same then 
they could not be deprived of it only because it could have caused some prejudice to some others nor 
could those others be heard to deny such benefit deserved by the civil servants—Non-impleading" of 
the direct appointees to the appeals filed by civil servant in Service Tribunal could be no ground to 
deny them a right which had lawfully accrued to them—Appeal was allowed.

Javed A. Khan, Advocate Supreme Court with Mir Adam Khan, Advocate-on-Record for petitioners 
(in all petitions).

M. Saeed Khan, Additional Advocate-General, N.-W.F.P. with Haji Ahmed Khan, Additional 
Secretary (S&L) and Fazli Manan, Director (S&L) Education Department, Peshawar for 
Respondents.

'.••V

it
Date of hearing: 21st Just, 2006.

JUDGMENT

KHALIL-UR-REHMAN RAMDAY, J.—All these petitions, twenty-eight in number, involve 
identical questions of law and facts; arise out of the same consolidated judgment of the learned
N.-W.F.P. Service Tribunal and are, therefore, being disposed of together through this single 
judgment.

2. The petitioners in all these cases were serving the respondent-Government as S.E.Ts. in different 
schools of the Province. Through a notification dated 31-8-2000, they were "ADJUSTED" against 
the higher posts of Subject-Specialists in the following terms:

"The following SETs holding M.A./M.Sc. Degrees in the relevant subject for the 
of Subject Specialists on acting charge basis in the schools noted against 
basis with immediate effect subject to the terms and conditions in vogue or ones to be framed in 
future."

post
each on seniority

3. After the petitioners had held the said higher posts of Subject Specialists and Headmasters for 
about three years, a further notification was issued on 27-5-2003 which read as under:

http://www.pakistanlawsite.com/LawOnline/law/content21 .asp?Casedes=2006S 1185 8/18/2015
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, "On the recommendation of the Departmental Promotion Committee, the 
Ai^j^rity has been pleased to promote the following S.E.Ts. (BPS 
of^Subject Specialists (BPS-17) on regular basis with 
schools as noted against their names."

Competent 
16) (I/C S.S.) to the rank 

immediate effect and adjusted in the

4. The petitioners felt aggrieved of their promotion to the said post from 27-5-2003 and not from the 
date when they had been actually appointed to the said posts though on acting charge basis i.e. from 
31 -8-2000. They sought redress of their said grievance from the learned Service Tribunal but failed.

5. Hence these petitions.

6. It has not been denied even before us that clear vacancies of Subject Specialists existed on 31-8- 
2000. It has also not been denied that all the petitioners possessed the requisite qualifications for 
being regularly promoted to the said posts on the said date arid no impediment existed in their way 
to such a promotion. The reason offered for not so doing was that since a large number of SETs 
were to be promoted, therefore, it took the Departmental Promotion Committee some time i.e. about 
three years to do the needful. It was, however, submitted that no financial loss had accrued to the 
petitioners because during these three years when they were holding the said higher posts, they had 
been paid salaries etc. attached to the same.

7. The learned Tribunal non-suited the petitioners essentially on the ground that during the period in 
question when they were holding the higher posts on acting charge basis, they were entitled only to 
the salaries of the said posts and nothing more and that they were not possessed of any right to 
claim regular promotion from 31-8-2000. A mention had also been made by the learned Tribunal 
that during this period some twenty-seven persons had got directly recruited as Subject Specialists 
who had not been arrayed as parties to the appeals filed by the petitioners before the said learned 
Tribunal; that ante-dating the promotion of the petitioners to the said posts would adversely affect 
the seniority of the said direct appointees and since they had not been made parties to the said 
appeals, therefore, the sought relief could not be granted to them. From the impugned judgment of 
the learned Service Tribunal, an impression is also gathered that while refusing the said relief to the 
petitioners, the said learned Tribunal had also been influenced by the fact that they had not re­
coursed to the available remedies in the year 2000 when they had been promoted to the posts in 
question on acting charge basis only and not on regular basis. •

8. We have heard the learned counsel for the parties and have also perused the record in the light of 
the submissions made before us.

9. It is then a position admitted on all sides that nothing existed in the way of the petitioners on 31- 
8-2000 which could have disentitled them to regular promotion to the posts in question and that it 
was only the usual apathy, negligence and bureaucratic red-tapsim which had deprived the 
petitioners of the fruits that they deserved. The petitioners could not be permitted to be punished for 
the faults and inaction of others. We are of the view that where a post was available against which a 
civil servant could be promoted; where such a civil servant was qualified to be promoted to such a 
higher post; where he was put on the said higher post on officiating or acting charge, basis only 
because the requisite exercise of allowing the regular promotion to the said post was being delayed 
by the competent authority and where he was subsequently, found fit for the said promotion and 
was so promoted on regular basis then he was entitled not only to the salary attaching to the said 
posts but also to all consequential benefits from the very date from which he had been pul on the 
said post on officiating or acting charge basis and we hold accordingly.
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' Aie learned Tribunal had brushed aside some precedent cases cited before it including some cases 
of''’this Court by declaring that the same were distinguishable. We have gone through ihe said 
jXtdgments delivered by this Court and find that the learned Tribunal had failed to read the said 
judgments properly and to appreciate the ratio of the same in its correct prospective.

11. One such judgment to which a reference had been made in detail in the impugned judgment was 
Sarwar Ali Khan's case reported as PLD 1994 SC 233. This was a case where a Deputy Registrar of 
the Sindh Labour Appellate Tribunal had been appointed to the post of the Registrar of the same 
Tribunal on 5-7-1988 with immediate effect and till further orders but in his own pay and scale. It was 
almost three years later that he was regularly promoted to the said post on the recommendation of the 
Departmental Promotion Committee. Since there was no prospect of his further promotion beyond the 
post of Registrar, therefore, he had claimed only the salary of the post of Registrar which he had held 
on officiating basis for about three years and had prayed for nothing more. This claim was denied to 
him which finally led him to this Court. And this is what was held by this Court in the said facts and 
circumstances:

> ".... This cannot be stretched to cover the case in hand, where the incumbent has
worked against that post on his own pay and status for three years, particularly when there was 
no legal impediment in his way to be promoted at that time on regular basis when he was inducted 
on 5-7-1988. In the instant case, since the appellant was eligible and qualified for promotion to B-18, 
there appears no
for a period of three years, which he would have received, had he been promoted on 
basis. The appellant had discharged full duties and responsibilities of the higher post and in the 
absence of some plausible reason, he cannot be deprived of the salary and other benefits connected 
with that post." Underlining is ours).

justifiable reason to deprive him of the salary and others benefits of that post
regular

12. Dealing with this judgment, the learned Tribunal had failed to appreciate the principle laid therein 
by this Court by omitting to give the requisite weight to the principle enunciated and the words "other 
benefits" emphasized by this Court through the said judgment.

13. Another judgment of this Court placed before the learned Tribunal for its guidance was the one 
delivered in the case of Chaudhry Mehmood Akbar reported as 2003 SCMR 13.

14. This was a case where Muhammad Afzal, the respondent in that case, while serving as Deputy 
Superintendent of Jail on 21-12-1989, was transferred and posted as Superintendent of Jail in his own 
pay and scale and it was almost live years thereafter i.e. on 1-9-1994 that he was regularly promoted 
to the said post of Superintendent. He reached the Service Tribunal claiming regular promotion from 
the date when he had been appointed to the said post of Superintendent i.e. from 21-12-1989 instead 
of the date of his regular promotion to the same i.e. on 1-9-1994. The learned District Attorney who 
represented the Government before the learned Tribunal did not object to the grant of the said relief 
and the same was accordingly allowed to him. One Muhammad Akbar questioned the said Judgment 
of the learned Tribunal before this Court submitting that he was senior to Muhammad Anal in service; 
had been promoted to the post of Superintendent of Jail after Muhammad Afzal had been put on the 
said post in his own pay and scale but before his regular promotion to the said post on 1-9-1994 and 
that granting promotion to the said Muhammad Afzal with effect from 21-12-1989 would operate 
prejudicially to his seniority and interests vis-a-vis the said Muhammad Afzal. After hearing all the 
sides, this Court sanctified the promotion of Muhammad Afzal with effect from the date when he had 
been actually put on the said higher post i.e. with effect from 21-12-1989 subject only to the proviso
:?
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that the same would not adversely affect the rights of the other Superintendents of Jail who 
se^^'to the said Muhammad Afzal.

i'5. A bare perusal of these judgments would thus, show that this Court had always accepted the 
principle that a person who was asked to hold a higher post to which he was subsequently promoted 
041 regular basis, was entitled to the salary etc. attaching to such a post for the period that he held the 
same; that he would also be entitled to any other benefits which may be associated with the said post 
and further that if a vacancy existed in a higher cadre to which a civil servant was qualified to be 
promoted on regular basis but was not so promoted without any fault on his part and was instead put 
on the said post on officiating basis then'on his regular promotion to the said post, he would be 
deemed to have been so promoted to the same from the date from which he was allowed to hold the 
said higher post unless justifiable reasons existed to hold otherwise.

16. The appeals filed by the petitioners before the learned Service Tribunal could not have been 
dismissed on the ground of limitation. Firstly, because it was the subsequent notification dated 27-5- 
2003 which had ordered their regular promotion not from the date that they had been promoted to the 
posts in question on acting charge basis but from the date of the said notification, which had caused 
grief to them. Therefore, limitation would start running against them not from 31-8-2000 but from 27- 
5-2003. And secondly, because on similar question of limitation, this Court had thus, held in Sarwar 
Ali Khan's case (supra)

"... it can be said that presumption favourable to the civil servant (appellant) 
that it was temporary arrangement and would not last long but it lasted 
representation was also proper remedy and in such 
down service appeal as time-barred

17. This brings us to the question whether the petitioners could have been denied relief by the 
learned Tribunal on the ground that allowing relief in question to them could have operated to the 
prejudice of some persons who had been directly recruited to the posts of Subject Specialists 
between 31-8-2000 and 27-5-2003 and who had not been impleaded as respondents in the said 
appeals. Suffice it to say that the appeals filed by the petitioners before the Service Tribunal did not 
seek seniority over the said directly recruited persons and what they were asking for was the 
vindication of their right to regular promotion from the date in question and if the petitioners 
found entitled to the same then they could not he deprived of it only because it could have caused 
some prejudice to some others nor could the said others be heard to deny the said benefit deserved 
by the petitioners. Therefore, we find that nonimpieading of the said direct recruits to the appeals 
filed by the present petitioners in the learned Tribunal could also be no ground to deny them a right 
which had lawfully accrued to them.

18. Having thus, examined all aspects of the matter and for the above-discussed reasons, all these 
petitions are converted into appeals which are allowed as a result whereof the impugned judgment 
of the N.-W.F.P. Service Tribunal is set aside and as a further result whereof it is declared that the 
petitioners (now appellants) shall be deemed to have been regularly promoted as Subject Specialists 
from 31-8-2000 and not from 27-5-2003.

were

i;

would be 
for three years. Filing 

circumstances, it would not be fair to knock 
on the ground that first notification was not challenged."

were

19. No orders as to costs.

M.H./L-6/SC Appeals allowed.

http://www.pakistanlawsite.com/LawOnIine/law/content21 .asp?Casedes=2006S 1185 8/18/2015

I

http://www.pakistanlawsite.com/LawOnIine/law/content21


. >

I
V-'

) •:f J ..f

3
\ ----

\.
,x
\\
/

:•:■

/
4

■•■> • )1- "Pr;4 •"t.rr*

-1 - , ^ UX'
.*f^j«- «i»«r^ (EBaiTv

L.
?*>b^

ry'f^ j/j
••.I

4KT9ir)<

;

/«^
is=»»‘‘-^' I/' #

^ JfiL^i} bj ^lXlS^ j ij3/^ ^ »»-V^ ct ^ t';
lgTCg^^i^J^K£gdW^.m>.«juLJiwlXJ

■r'-"

** .‘^' 
7^ (J/j J Ij Uj) > l> t: i/'lvX.-' u*

:: VJ .-^ i3 i^75f4.. >"■"

;;f -. 1^7 ^ f b2-.. iy t,/ Uv

!
7?

V1

1I
M f

i

.•:;Ji

I
I

• 1

L' Kl/"'^ v::^!y' t f *~ ^'-"•'

i7.'j- iS-r Jhy _ 
* > ’^'* <»**

.., j^iJ I 'v fe----* bS f j^'^—

;
^

I U IfyT J-2 t/*'• • [!
•i h.
i

:

Z^J! t7
^20i:2 L ..e

■■= . 'iV ;;
^..vll

L a
r!

\ ^
(/

\ ■

A_i
^v-<»

\„

X,-:

s*
k^. V

\_C?Cy Ca-^^ r7u2-M/7S /'
A



\
1> .

BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA ,
^ PEgHAWAR

Appeal No.935 of 2015

Mr. Rahmatullah 
Sub-Divisional Wildlife Officer

Appellant

VERSUS

1. Secretary, Government of Khyber Pakhtunkhwa, 
Forestry, Environment and Wildlife Department.

2. Chief Conservator Wildlife Khyber Pakhtunkhwa Peshawar. Respondents

Parawise comments on behalf of respondents:
Preliminary Oblectlons:

1. The appellant has no locus standi and cause of action.

2. The appeal is time barred.

, 3. The appeal is not maintainable on the basis of non-joinder and mis-joinder of 

unnecessary parties.

4. That this Honorable Tribunal has got no jurisdiction to entertain the appeal.

5. That the appeal is not maintainable In the present form.

On Facts
1. Correct to the extent that he was appointed as Deputy Ranger Wildlife in 1982 and 

promoted to rank of Range Officer Wildlife (BPS-16) in 2007. However, in fact he 

was appointed on acting charge basis against the post of SDWO (BS-17) on 

19-12-2013 which was otherwise meant to be filled in through direct recruitment 

through the Khyber Pakhtunkhwa Public Service Commission and for which 

necessary requisition had already been sent to the Khyber Pakhtunkhwa Public 

Service Commission as stop gap arrangement further acting charge basis creates 

no right for regularization.

2. Pertains to record.

. The appellant was rightly promoted as Sub-Divisional Wildlife Officer (B-17) on 

regular basis on 12-03-2015 against a regular vacant post falling under the 

promotion quota.

. Incorrect. The departmental appeal/representation was considered and rejected on 

merit by the competent authority vide No. SO(Estt)Envt/ll-27/2k12/2290 dated 

12-08-2015 (Annexure-A)



■f. _ ..T
5: Incorrect. Each and every ca^e is to be decided, in the light of its own facts and 

circumstances. According to the Provincial Government Promotion Policy, 

promotion is always made with immediate effect (Annexure-B). Hence the appellant

has no cause of action to file instant appeal as already narrated in para-1 above. In 

fact he was initially appointed on acting charge basis on 19-12-2013 against a 

post of SDWO (BPS-17) which was meant for direct appointment quota to be filled

in through Khyber Pakhtunkhwa Public Service Commission on regular basis for 

which a formal requisition had already been placed with the Commission. However 

later on, on availability of regular vacant post of SDWO (BPS-17) fallinc under 

promotion quota, he was considered on merit being the senior most and promoted 

. as SDWO (BPS-17) on regular basis with immediate effect i.e. 12-3-2015

Grounds

a. Pertains to record.

b. Pertains to record. However detail reply has been given in the above paras.
c. Under the promotion policy of Government of Khyber Pakhtunkhwa, the “promotion will 

always be notified with immediate effect".
d. Incorrect. The authority cannot promote the official with effect from the date of creation 

of post under the rules as the process for promotion cases is taking time. Further 
promotion is not a vested right.

The promotion order has been issued as per law; therefore appeal may be
dismissed with cost.

4
Secretary to Governmen 

Khyber Pakhtunkhwa 
Forestry, Environment and Wildlife 

Department

Chief Conse^Sl^yw 
Khyber Pakhtunkhw 

Peshawar /f\

.ife



GOVERNMENT OF KHYBER PAKHTUNKHWA 
forestry, environment & WILDLIFE DEPARTMENT

NO.SO(Estt)/Envt/II-27/2K12 \%
Dated Pesh: 12"^ August, 2015 V

o

To

The Chief Conservator Wildlife,, 
Khyber Pakhlunkhwa.

SUBJECT; RESTORATTQN of <;FNinPTTV

I am to refer to your letter No. 6554/WL(E) dated 04 05 2015 
above subject and to inform that the Competent Authority has been pleased to 

= erect the appeal, preferred by Mr. Rehmatullah, Sub Divisional Wildlife Offi 
presently working as Divisional Wildlife Officer, Mansehra Wildlife Division.

on

cer (BS-17),

(SYE^^ZlM" HUSSAIN 

SECTION OFFICER ^
lAH)

EndstLNo.and dat-e even

Copy is forwarded to PS to Secretary Forestry 
ueoartment, Khyber Pakhtunkhwa. Environment & Wildlife

/
SECTION OFFICER-(ESTT)

L

/
'Nv

' r-' '. ',.ri
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ESTA CODE
ESTABLISHMENT CODE KHYBER PAKHTUNKHWA 

( REVISED EDITION ) 2011

J

A COMPENDIUM OF LAWS, RULES AND INSTRUCTIONS 
RELATING TO THE TERMS AND CONDITIONS 

OF PROVINCIAL CIVIL SERVANTS

COMPILED BY;
(O&M) SECTION

ESTABLISHMENT & ADMINISTRATION DEPARTMENT
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within a period of six months from such recommendations, they would lapse. The 
case of such civil servant would require placement before the PSB/DPC afresh.

Date of Promqfrom ____
Promotion will always be notified with immediate-effect;

VI.

Notional Promotion:
In respect of civil servants who retire (or expire) after recommendation of their 
promotion by the PSB/DPC, but before its approval by the competent authority, their 
promotion shall be deemed to have taken effect from the date of recommendation of 
the PSB/DPC, as the case may be, and their pension shall be calculated as per pay 
which they would have received had they not retired/expired.

VII.

Promotion of Civil Servants who are awarded minor penalties.VIll.

(a) The question of promotion to BS-18 and above in case of civil servants who have 
been awarded minor penalties has been settled by the adoption of quantification of 
PERs and CEI which allows consideration of such cases for promotion subject to 
deduction of 5 marks for each major penalty, 3 marks for each minor penalty and 1 
mark for each- adverse PER from the quantified score and recommendation for 
promotion on attaining the relevant qualifying threshold.

(b) However, the CEI policy is not applicable to civil servants in BS-16 and below. In 
this case, the concerned assessing authorities will take into consideration the entire 
service record with weightage to be-^given for recent reports and any minor penalty 
will not be a bar to promotion of such a civil servant.

I

Promotion in case of pending investigations bv NAB:IX.

If there are any NAB investigations being conducted against an officer, the 
fact of such investigations needs to be placed before the relevant promotion fora 
which may take a considered decision on merits of the case.

All the existing instructions on the subject shall stand superseded to the above 
extent, with immediate effect.
2.
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BE;roRE,,TKE KHVBER RAKHTUNIJHWA .SERVICE TKIBCJNAJ., 

PESHAWAR.

Service Appeal No.935/15

Rahmatuilah v/s Secretary and others

REPLICATION
;

Respectfully Sheweth/

Preliinlr^ary obiect-innQ;

•t

• AJ1 the five preliminary objections are .illegal and
j.

incorrect. No reason in'^,support of the 

given as to why appellant has 

of action.

same is ever

no locus standi/ 

appeal is time .barred,the
cause

same is not
ma.i.iwaindble 'on of - mis, ■ (n, non-joinder 

hon'ble'

jurisdiction and the appeal is:not maintainable.

account . of* «
nec^T'Ssai y part ies,- Tribunal has no

ON FACTS;

' . 1) Admitted correct to 'the .extent of appointment
and' ptomc't ion to the' post of Range Officer

Wildlife.;' B-I6 in the;'>. y^r, -2001 '^and as 

the' ■ department,'

per: !i

averments of appellant was1
appointed on 19.12.2'013 op acting• charge basis

I

;



as SDWO, 'B-17 meaning thereby \:hat a post was
'V

available, and is entitled for its benefits
V

since, 2013.

2) Not commented upon by •'respondents, meaning

thereby that, posts of SDWC^ B-17 were available
■ V

since 01.07.2014, so appellant was entitled for
=1

■’its benefits, etc since, th^t date.

IiT response to this'para •:of the appeal it is 

submitted that the post: of SDWO. B-17 was'

3)

available since 01.07.2014, so the department

legally bound to give effect to .the order.was

01.07.2014 instead, of 12.03.2015.dated w.e.f.

Such view has been expressed by -the apex court

in plethora of the judgments that promotion^ be
■

made from the date of availability of the posts

and not with immediate date.

That not correct. The • para of the appeal is4)

for • order, of rejection • ofcorrect. As

representation is concerned, the same was after 

thought 'as appeal before ,tiie Hon'ble Tribunal 

was filed on 19.08.2015 after its maturity.

•Regarding order of rejection dated /12.08.2015 

of the departmental appeal. tillthe same was

date not endorsed to appellant but to chief

'conservator Wildlife, KP, so the same has no

bearing effect' upon appellant's rights.
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NOTIFICATION/

No. SO (Estt)FE&WD/H-26/2K1.*^ In pursuance1989 t°h Pakhtunkhwa Civil Servant Act, 1973, read with
1989, the Competent Authority is pleased to notify/circulate final 

Wildlife Department (as stood

(Appointment. Promotion and Transfer) Rules 

Wildlife (BP^-17) Khyber Pakhtunkhwa
Rule—17 Civil Servant 

seniority list of Sub Divisional Wildlife Officer
5

on 22-05~2017)-for general information.
MLDLIFE officers (BPS-17) KHYBER PAKHIINKMWa p,

IFINAL SENIORITY LIST OF SUB niviRinMAi ?!
i

e^epartiwentas STOnnoM 0^17

-------=---------——I Method of recruitmenf
o $

19-12-2013

IS#. ; Name ofOfficer with 
______academic qualification

Date of Birth & 
Domicile

IDate of First entry 
into Govt: Service f

Remarks2 3 41. Mr. Aman Ullah 722-12-195fi 81-05-1982 
. BPS-05 

13-10-2014
BPS-17 

~2Q^TT2^ 
BPS-16 

~20-11-20o¥ 
BPS-16 

~20-11^200^ 
BPS-16

B.A 17 ■Mardan By Promotion2. Mr. Ejaz Ahmad 
M.Sc Forestry 
Miss Haseena Ambarin
M.Sc Forestry ______
Mr. Salah-ud-Din Ayubi
M.Sc Forestry_____
Mr. Muhammad Abdus 
Samad
M.Sc Forestry_____
Mr. Niamat Ullah Khan 
M.Sc Forestry

08-02-1983
Malakand

17-02-1984
13-10-2014 17 Direct Recruitment3.
13-10-2014 17Bannu Direct Recruitment!4.

25-04-1986
13-10-2014 17Peshawar Direct Recruitment5.

28-01-1986
13-10-2014 17F.R Bannu Direct Recruitment

6.
13-04-1987 13-10-2014

BPS-17
13-10-2014 17North Waziristan 

Agency
Direct Recruitment

7. Mr. Muhammad Idress 
M.Sc Forestry- 
Mr. Ishtiaq Ullah 
M.Sc Forestry 
Miss Maria Marjan 
M.Sc Forestry

10-04-1982-
Shanala

05-03-1986
Kohat

1^-03-1985

13-10-2014
BPS-17

T3-10-'20T^
BPS-17

T3^To^2QT4~~
BPS-17

13-10-2014 17 Direct Recruitment | 

b7rect Recruitment T'

Direct Recruitm^

8.
13-10-2014 17

9.
13-10-2014 17Karak

10. i Mr. Rehmatullah 
I F.A. 15-10-1963

Bannu
02-06-1982

BPS-05
12-03-2015 17 By promotion

ki:a:

I I
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All communications should be 
addressed to the Registrar KPK 
Service Tribunal and not any 
official by name. 

khVber pakhtunkWa
I SERVICE TRIBUNAL, PESHAWAR

Ph:-091-9212281 
Fax:-091-9213262Dated:^/ "^72017No. I ^ /ST

To,

The Secretary Forest,
Government of Khyber Paktunkhwa, 
Peshawar.

Subject: - TUDGMENT IN APPEAL NO. 935/2015, REHMATULLAH KHAN.

I am directed to forward herewith a certified copy of judgment dated 

15/ 09/2017 passed by this tribunal on the above subject for strict compliance.

Enel; as above

REGISTRAR r 
KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL 
PESHAWAR

1..



I
By promotion 1:!1717-11-201513-06-1982

BPS-05
31-12-2015

BPS-17 
- 31-12-2015

BPS-17
31-12-2015

BPS-17

07-04-1961Mr.Muhammad Ayaz ? IMardan
20-12-1985

IDirect Recruitment .B.A. 1731-12-2015
Syed Taimur Ali Shah 
M. Sc Forestry Swat Direct Recruitment1731-12-2015 t-18-01-1992 . 

D.I.Khan
Miss Manahil Wahab 
M. Sc Forestry 
Mr. Kiramat Sh^
M. Sc Forestry

Direct Recruitment1731-12-201502-01-1991
Peshawar

Direct Recruitment17 :31-05-201631-05-2016
BPS-17

13-05-1989 
Orkazai Agency 

(FATA)
18-08-1993

Mr.Munsef Ali, 
M.Sc Forestry

15.

Direct Recruitment1731-05-201631-05-2016
BPS-17

Syed Sarmad Hussain Shah 
M.Sc Forestry
Mr.Naveed-Ul-Ha^
M. Sc Forestry ______

16. Mansehra
By promotion1721-06-2016-20-11-2008

BPS-16
15-05-1988

17. Dir (Lower)

Chief Secretary
Government of Khyber Pakhtunkhwa 'i

/2017Idated Peshawar theFnri^t No. SO fF^tt)FE&WD/ll-26/2K15

Copy is forwarded to:-
Chief Conservator Wildlife Khyber Pakhtunkhwa, Peshawar.
Director Budget and Account Govt; Khyber Pakhtunkhwa Forestry 
Conservators Wildlife Southern and Northern Circles.
All Officers’ concerned.

Environment and Wildlife Department:1.
2.
3.
4.

SECTION OFFICER (ESTT)


