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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
o PESHAWAR

Appeal No. 935/2015
Date of Institution ...  19.08.2015
Date of Decision .. 15.09.2017
Rehmatullah Khan son of Habibull,ah_:Jan, Divisional- Forest
Officer, Mansehra. ... (Appellant)
/ERSUS

1. Secretéry, Government ‘of Khyber Pakhtunkhwa, Forestry, .- -
Environment & Wildlife Department, Peshawar and another/

(Respondents)
MR. SAADULLAH KHAN MARWAT

- Advocate , --- For appellant.

. MR. MUHAMMAD JAN, .
Deputy District Attorney. For respondents. L
MR. NIAZ MUHAMMAD KHAN, ... CHAIRMAN EEERT

JUDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN.-  The present’
‘ap'pe,é-l was placed before a D.B of this Tribunal and vide two ' ,f‘
sep/érate judgments of the Worthy Members of this Tribunal ' f

dated 01.08.2017, the matter was sent for reference to referee

judge as both the judgments mentioned above differed on the
| point of grant of antedated promotion . On this the matter was

placed before the uhdersigned for decision as Referee Judge.
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2. Arguments of the learned counsel for the parties heard

~and record perused.

EACTS

3. The 'appellant was promot_e'd from the post of Range
Officer Wildlife (BPS-16) to the post of Sub Divisional Wildlife
Officer (BPS-N) on 12.3.2015 with immediate efféct. HoWever,
 through the present appeal, the appellant seeks antedéted
promotion w.e.f. 01.07.2014 (when the post was created).
Prior to 1.07.2014, the appellant was assigned the duties on
acting charge basis against the post of BPS-17 vide order dated

19.12.2013.
ARGUMENTS

4, The learned counsel for the appellant argued that when
the appellant was promoted .on acting charge basis. from
19.12.2013 and the seat was created on 01.07.2014, then he
should have been prémoted from 01.07.2014 and not with
immediate effect i.e. 12.3.2015. In this regard he relied upon a
judgment of this Tribuna:l in appeal Nu. 612/2008 entitled
“Muhamméd Iqbal Khattak Vs. Government of Khyber
Pakhtunkhwa " decided on 13.3.2009 which was upheld by the
august Supreme Court of Pakistan in Civil Appeals No. 860 and
861 of 2(510 decided on 24.05.2012 (hereinafter called
"Muhammad Igbal Khattak case"). The learned counsel for: the

appellant argued that in the ab_qve referred judgment of this



Tribunat the then abpféuéht waz.aleo‘{promoted on acting charge
bas_i?'and'when he was later on promoted, the department did
not promote nim from the date of acting charge and this
Tribunal allowed the appeal and granted antedated promotion
to him. He further argued that the present case of the
appellant is eimilar to the above referred appeal and he be also

given antedated promotion.

5.  On the other hand, the learned Deputy District Attorney
argued that the case of the appellant Ais not similar to the above
mentioned case because the present appellant was promoted
on acting charge basis against a vacancy which was reserved
for direct recruits of Public Service Commission. That if the
present appellant is given antedated promotion then many
direct recruits who were appointed in between 01.07.'2014 and
12.03.2015 shall become junior to the appellant. He referred to
the seniority list in which almost eight direct recruits have been
appointed in between this period. He argued that by not
impleading those persons, the present appeal is liable to be
dismissed on this score alone. He further relied upon a
judgment entitled “Abid Hussain Sherazi Vs. Secretary M/O
Industries and Production, Government of Pakistan, Islamabad”
reported as 2005-SCMR-1742. In this judgment the august-
Supteme Court of Pakistan dismissed the petition for ante-
dated promotion case on the ground of non irnpleading all the

seniors which could have been affected -b-y”an order of the court



l-q)

and also denied antedated promotion from the date of

occurrence of vacancy on merit.

CONCLUSION.

6. In the presence_of two judgment of the august Supreme
Court of Pakistan mentioned above, this Tribunal is to see
whether the above two jljdgments of the august Supreme
Court of Pakistan are in conflict with each other or theyl
complement each other .and what are the‘circumstances of the
present appeal and which ratio out of the above two judgments
can be applied to the present appeal. The judgment of Abid
Hussain Sherazi is of the year, 2005 ana has been taken intQ
account by the august Supreme Court of Pakistan in Iqbél
Khattak case and in this judgment the august Supreme Court
of Pakistan has not differed with the judgment of Abid Hussain
Sherazi but it has been held that the circumstances of the case
of Abid Hussain Sherazi were different from Igbal Khattak
case. Igbal Khatfak case has been based on a 'reported
judgment entitled "Lugman Zareen and others Vs. Secretary
Education, Government of Khyber Pakhtunkhwa and others;"
(2006-SCMR-1938). In Lugman Zareen case, the august
Supreme Court of Pakistan while deciding the case had put
certain queries and on the basis bf those queries granted
antedated promotion. We are to see whether those queries are
fully replied in the present appeal and if this is the case, then

the appellant is entitled for antedated promotion otherwise he



is not. Those quenes '\iNere' '-ﬂ(a)—jl‘” whether there was any
impediment in the way of respondent to be promoted to the
next higher scale at the time when a vacanéy occurred and the
answer was no; (b) who was senior to the respondent and
whose right of ranking senior had been affected or impaired b‘y'
the judgment, the learned counsel could not refer to anything
in this regard; (c) Whether he was put on such higher post on
officiating or on acting charge basis dnly because the requisite
exercise of allowing the regular promotion to such pbst was
being delayed by the competent authority and where he was
subsequently found fit for such promotion and so promoted on
regular basis, thén he was entitled not only to the salary
attaching to such post but also to all consequential benefits;
(d) whether he was on officiating or on acting charge basis
against the said vacancy to which he‘ was promoted on regular

basis.

7. Now épplying these queries to the present appeal we see
that as to query (a) there was an impeadiment in the way of
appellant to be promoted when he was placed on acting charge
basis because this seat was reserved for direct recruits and not
for promotion as is apparent from the acting charge itself. (b)
in the present appeal as discussed above eight senior persons,
atleast, would be affected. (c) & (d) the present appellant Was
not promoted to the said post on which he was ‘holding the

acting charge appointment rather another post was created on



01.07.2014 against which he claims promotion from the said
date i.e. 01.07.2014. In the present appeal, the appellant
himself had asked to give him antedated promotion ‘not from
the date when he was promoted dn acting charge basis but
from the date of creation of this new vacancy which means that
his case is dissimilar to Igbal Khattak case and is a case of
fresh promotion with new creation of post and not in

continuation of promotion on acting charge vacancy.

8.  This Tribunal therefore, reaches the conclusion that the
circumstances of the present appeal are not similar to Igbal
Khattak cése as the conditions mentioned therein are not
fulfilled. The judgment of Abid Hussain Sharazi is therefore,
applicable in the present appeal. It is held in Abid Hussain

Sharazi case that there is no vested right in promotion or rules

e

détermining eligibility for promotion. Where-ever there is a
change or grade or post for the better there is an element of
selection  involved i.e. »nromotion and it is not earned
automatically but under an order of the competent authority to
be passed after consideration of comparative suitability and
entitlement of those incumbents. The august Supreme Court of
Pakistan further placed reliance on 2 cases entitled
"Muhammad Umar Malak Vs. Fedel;al Service Tribunal” (PLD
1987 172) and ’;Government of Punjab Vs. Muhammad Awais
Shahid" (1991—SCMR-696). It has further been held by the

august Supreme Court of Pakistan while relying upon another



judgment entitled -""//'\/Iu.l’ivémm;d Ybusaf Vs. Chairman Railwa"
(1999-SCMR-1559) by hélding “as regard -laim to promotion or
proforma promotion, what the civil servant could claim under
the law was, that he should be considered when question of
promotion was taken up. Civil servant could not call upon the
Serv}'ce Tribunal to direct the department to fill the promotion
post forthwith or on a particular date and not to keep it

vacant or under consideration”.

9. 1Itis noW crystal clear that the case of the appellant is
dissimilar to the one of Igbal Khattak and he cannot be
granted ante-dated promotion on the basis of that case. While
agreeing with Mr. Muhammad Hamid Mughal, the learned
Member (Judicial) this appe'al is dismissed. Parties are left to

bear their own costs. File be consigned tb the record room.

(NIAZ/M KHAN)
CHAIRMAN

ANNOUNCED
15.09.2017

(Approved for Reporting)
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14.09.2017 Appellant alongwith counsel and Mr. Muhammad Jan,
| Deputy District Attorney alongwith Rahim Dad, Junior Clerk for
- the respondents present. Arguments heard. To come up for order
on 15.09.2017 before this S.B. |

an

15.09.2017 ' Counsel for the appellant and Mr. Muhammad Jan,
Deputy District Attorney for the respondents present. Arguments

heard and record perused : J

Vide my detailed judgment of to-day, this appeal is
dismissed. Parties are left to bear their own costs. File be

consigned to the record room.

ANNOUNCED
15.09.2017
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01.08.2017 - . ., Counsel for the appellant present. Mr. Usma'n Ghani, District

Attorney for the respondents present. Since the learned Member

Executive passed dissenting judgment in the present appeal as such the
bench remained unable to arrivé on unanimous de"ci\”s‘ign. Therefore, in
view of Sub-Section-2 of Section-5 " of ,the Knybef Pakhtunkhwa

. . ! . %
Service Tribunal Act, 1974 the present case is hereby sent to learned

Chairman Service Tribunal for further.appropriate orders.

\p !
( Oh").‘,.!_ '

l .
| (MUHAMMAD HAMID MUGHAL)

MEMBER
(GUL ZEB KH’/) ' -
MEMBER | S
! 1
o
17.08.2017 : File received from D B-II and order sheet dated 01.08.2017

perused This case be putiup before the Chairman as a Referee
Judge. Notices be 1ssue§i to the parties. To come up for

appearance/further proc'eedi;ngs ontt3.09.2017 before S.B.

l

!

!

12£ﬁ".2017 - Counsel for the appellant and District Attorney for the
= official respondents present Both the parties  seeks
adjournment. To come up for arguments before this S.B

tOmorrow on 13.09.2_017. :
_ Eﬁairman

{




s “

Sr.

Date of -
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Order or other proceedings with signature of Judge or Magistrate
No | order/ L . ‘
proceedings
1 2 3
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
" Appeal No. 935/2015
Date of Institution - ... 19.08.2015
Date of Decision ... 01.08.2017 .
- Rehmatullah Khan S/o Habibullah Jan, "
Divisional Forest Officer ' Appellant
1. The Secretary, Government of Khyber Pakhtunkhwa, Forestry,
Environment & Wildlife Department, Peshawar.
2.. The Chief Conservator, Wildlife Khyber Pakhtunkhwa, Peshawar.
----- Respondents .
01.08.2017 |

JUDGMENT

MUHAMMAD HAMID MUGHAL, MEMBER (I):  Learned counsel

for the appellant and Mr. Usman 'Ghani, District Aitorney for the respondents

presenl. |

2. Appellant has filed the present appeai u/s 4 of the Khyber Pakhtunkhwa |
Service Tribunal Act, 1974 against the respondents. Through this appeal, the
appellant who vide order dated 12.03.2015 was promoted from the post of
Range >Ofﬁcer Wildlife (BPS-16) to the post of Sub-Divisional Wildlife
Officer (BS-17) with immediate effect secks antedation of his promotion w.e.f o
from 01.07.2014.

3. Léérned counsel for the appellant contented that on 19.12.2013 the

appellant was promoted as Sub Divisional Wildlife Officer (BS-17) on acting

charge basis. Further argued that Finance Department created posts including

two posts of Sub Divisional Wildlife Ofﬁcer (BS-17)-w.e.f from 01.07.2014-

andlals such the authority was legally bound to promote the aﬁpeliant w.e:f from

01.07.2014 instead of 12.03.2015. in support of his case, the learned counsel foi .

the appellant relied upon the judgments of the august Supreme Court fitl'éd

L ER
. R




[

LUQMAN ZAREEN and others----Petitioners Versus SECRETARY
EDUCATION, KHYBER PAKHTUNKHWA and others----Respondents
(2006 S C M R 1938) G-ovt. of Khyber Pakhtunkhwa the Secy. Establishﬁent :
and gnother-----Appellants Versus Muhammad Igbal Khattak (C.A 860/10)
Ahmad Khan (C.A 861/10),

4, Learned District Attorney while controverting the arguments of learned
counsel for the appellant contended that the case of the appellant was not fit for
antedated' promotion and as such he was rightly promoted on 12.03.2015 with
immediate effect. Fufther ~argued that on 19.12.2013 the aﬁpcllant was
promoted on acting charge basis till the availability of the recommendee of
Public Service Commission. Hence the appellant was not promoted on acting
charge basis against the post to which he was later on promoted on regular
basis.

5. Argument of learned counsel for the appellant and vlearllled District
Attorney heard. File perused.

6. The post’ agaiﬁst which the appellant was promoted on acting éharge
basis on 19.12.2013, was indeed the post of recommendee of Public Service
Commission. Perusal of the impugned promotion order dated 12.03.2015 would
show that at the relevant time the appellant was holding the post of Range
Officer (BS-16) and not the post of Sub bivisional Wildlife Officer (BS-17) on
acting charge basis when he was promoted as Sub Divisional Wildlife Officer
(BS-17) on regular basis.

7. Judgment cited by the learned counsel for the appellant .alre 'not
applicable to-the facts and circumstance of the present case in as much a§ the
appellant was not already holding the higher post to which he was prémoted '
vide order dated 12.03.2013. | |
8. It needs scarcely mention that as a- general . rule
appoihtments/prombtions takes effect from the date of issuance of orders of

appointments/promotions and not from the back dates of the creation |
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/availability of the posts, otherwiée every appointment and promotion should be
a11tedated one as it is not possillale to fill up every vacancy the same day it
becomes available. Y

9. It may also be mentionecil that the ap.pellant had filed the departmental
application/representation not 01!11y for the antedated promotion but also for
restoration of seniority. Order dated 19.12.2013 mentioned above also suggests
that officers were also directly relcru.ited as Sub Divisional Wildlife Officers(BS-
17) agai.nst the posts availableg since theA year 2013. The appellant in his
departmental representatbn alsogprayed for the restoratién of senioriiy and had
annexed the seniority list there fwith, however through the presem. appeal, the’
appellant has not made any pra)!/er for the restoration of his seniority. Thus it
appears that the appellant has Sluppressed material facts in the present appeal
while praying for antedated promotion. | g

10. Tt is also not the case (!)f the appellant that bin the tintervening period
between 01.07.2014 to 12._03.2615 other officer/officers got directly re-cr-uited,
silililarly it is also not the case of the appellant that he was wrongly deprived

from promotion when his colleagues or juniors were promoted.

11.  In the light of above, the present appeal is devoid of any substance and

‘| as such the same is hereby dismissed. Parties are left to bear their own costs.

File be consigned to the record room.

i \ \r\'
ANNOUNCED a&oy)
01.08.2017

(MUHAMMAD HAMID MUGHAL)
MEMBER (J)"

DISSENTING JUDGMENT

- GUL ZEB KHAN, MEMBER (E):-
12. " f’erhsal of the record revealed that t’hé aﬁpellqnt wés ﬁrst@ppohﬁed as
Deputy Ranger in Wildlife Department in BPS-05 in 1‘982. The said post was
subsequently upgraded to BPS-11. He was promoted to il1e post of Range

Officer (BPS-16) in 2007. Later he was promoted to the post of Sub Divisional

REE .




Wildlife Officer (B-17) on actiqg charge b;asis on 19-12-2013 till avaiiability of
nominees of the Public Service Commission and on regular basis on 15-03-
2015 by the competentAfor‘um. So it is crystal clear that the vacancies/posts of
the Sub-Divisional Wildlife Officers (B-17) are filled in two streams i.e direct'
quota through Public Service Commission and promotion quota by the
Department itself. In such circumstances the two (2) newly created posts‘ in
BPS- 17 with effect from 1* July 2014 as intimatedAby the Finance Department
vide theif advice dated: 05-05-2014 were meant to be apportioned amongst the
two sub-cadres streams i.e. one each for direct recruitees and promotees quotas
respectively. Thus it was the official responsibility of the Department/
Respondents to timely as well as expeditiously process the Appellant’s regular
promotion case w.e.f 1* July, 2014 and not frqm the immediate effect i.e. 12-
03-2015 thus ensuring not to inflict any undue loss (financial or service
benefits) to any government/civil servant. In the instant case, the‘ Resbondents
have failed to carry oﬁt/complete the required action/exercise during the time
available ét their disposal i.e with effect from 5/5/2014 to 30)06/2014 (55 days)
as per intimation sent by the Finance Departmént. The date of 12-03-2015 is the
date on which notification was procrastinately issued by the Respondents and
not the actual date of occurrence of the regular vacancy in the promotioﬂ quota
and it is against the norms and general principles of justice and fair play to
make the appellant to bear the brunt of deléying tactics on the part of others
who delayingly processed his promotion case. In the instant appeal it is quite
clear that service/promotion benefits are unnecessarily denied to the appellant
due to inefficiency of lethargic attitude of the respondent-departments, which
could have been avoidéd, had the Respondents resorted to timely process his
promotion case.

13. In view of the foregoing observations, the impugned order is
therefore liable t¢ be set-aside. Hence, the appeal is accepted and the

impugned order is hereby set-aside. Respondents are directed to issue fresh




notification/promotion order duly anti-dating the Appellant’s regular
promotion from the actual date of occurrence of regular vacancy in the
respective sub-cadre/quota. Parties are left to bear their own costs. File be

consigned to the record room.

ANNOUNCED :
01.08.2017 ° \/zlk/
z—
(GUL ZEB KHAN)
MEMBER
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10, .31.07.2017

Appellant in person and Addl:AG for respdndentsu'é_‘-;
- present. Rejoinder not submitted. Requested for time to file
,‘.rejoinder.' To come 'up' for rejoinder and arguments on

20.06.2017 before D.B.

| S . (MUHAMMAL
(ASHFAQUE TAJ) ' MEMBER .
MEMBER

NAZIR)

Appellant with counsel and Mr. Muhammad Adeel
Butt, Additional AG for the respondents present. Appeliant
submittéd réjoinder which is blaced on file. To come up for,

arguments on 31.07.2017 before D.B.

(Muhammad Amin Khan !Kun‘_di)‘ ‘
Member . - '

(Gul Zep Khan)

.Counsel for the appellant and Mr. Usman Ghahi District Attorney

for the respondent present. Arguments heard. To come up for final order on o

01.08.2017.before D.B. - e g
;. I (Muhammad Hamid Mughal)ﬁ_- ~

. - Member
{Gul Zeb Khan) L
Member
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(‘./‘.} 21.03?.2016 “ ~ Appellant with counsel and- Mr. Muham_mad Hussain, DFO
! Headquarter alongwith Addl: A.G for respondents p,r‘ese.nt Para-wise
| comments submitted. The appeal is assigned to D.B for rejoinder and
’ final hearing for 29.6.2016. |
f g ) Cha&‘rﬁan'
29.06.2016 , None present on behalf of the appellant despite repeai;ed calls.
' Assistant AG for the respondents -present. Notice be.issued- to
I . . - '
; ]I appellant and his ; counsel for 08.11.2016 for submission of
; rejoinder. - |
v | : .
; ! ‘
; i . P
MEMBER MEMBER
1 |
' |
- |
| !
‘ |
08.11.2016 Counsel for the appellant and Mr. Muhammad Jan,
‘ i GP for respondents p‘resent."Counsel for the appellant
i requested for jtime to file rejoinder. To come up for
: E rejoinder and afrguments on 15.03.2017.
(PIR BAKHBH SHAH)
H- MEMBER
|
| (MUHAMMA
i
i
g 'r |
| |
| ’
, |
2 . i
: i X
i
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Counsel for the appellant present. Learned counsel for the

26.08.2015
I

appellant argued that fhé appellant was initially appdinted as
Deputy Rahger in 1982 and dpring the course of service promoted
as Sub Divisional wildlife Officer (BPS-17) on acting charge basis
on 19.12‘2013. That two posts of Sub Divisional Wildlife Officers
were created vide circular ieft'er dafed 5.5.2014 with effect from  §
1.7.2014 and appellant promoted against the same on 12.3.2015 i
with immediate efféct though entitled to have been promoted
against the said post with effect from 1.7.2014 regarding which

he preferred departmental appeal on 4.5.2015 which was not

' responded and hence the instant service appeal on 19.8.2015. i

lant Deposited
ecunty & Process Feg ,

Vi That the appellant is entitled to promotion as Sub

Appe
S

Divisional Wildlife Officer with effect from the date of creation of
) [ S ,‘ RN RS !
. posti.e1.7.2014.

i ¥

” Points  urged need consideration. Admit. Subject to

v

deposit of security and process fee within 10 days, notices be

issued to the respondents for written reply/comments - for

7)5.11.2015 before S.B.

¥ .Ch %n

25.11.2015 Counsel for the- appellant and Mr. -Syed Jamal, Supdt.
aiongwith Addl: A.G for -respondents present. Requested for

adjogrnment. To come up for written reply/comments on 21.3.2016

beforé S.B. éﬂ , ' ‘ k
_ ~ Chaifman

R
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~ Form-A
FORM OF ORDER SHEET
Court of L
Case No. _ i 935/2015
S.No. | Date of order Order or ofher proceedings with signature of judge or Magistrate
Proceedings ‘
1 2 T 3
1 19.08.2015 : The appeal of Mr. Rehmatullah presented today by Mr.
Saadullah Khan Marwat Advocate may be entered in the
Institutién_ register .and put up to the Worthy Chairman for
proper,ggdler._, ce \
T e e REGISTRAR “_
2 '3—\\ c\?"‘ \r ~ - T This™ case” is éntrusted 'to S. Bench for preliminary

1 .
’r. Y ] "A‘" A r - <, .
hearing to be put up thereon >‘6 ~¥—1\r
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BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

S

s.AN0. A /2015

Rehmatullah ~ Versus Secretary & others
INDEX

S.# Description of Documents Annex | Page

1. Memo of Appeal o o - 1-3
2. Promotion Order, |q.12- {3 wA 4
3. | Creation of Posts by FD, 05.05.2014 Y 5
4. Regularizétion order, 12.03.2015 *C” 6
5. | Representation, 04.05.2015 D" |7
6. |Judgment of Tribunal, | “E" |g_13
7. |Judgment of apex Court, e S My -23

- Appellant

Through - . o ' |
N D W Kl

-Dated: 19.08.2015 . (Saadullah Khan Marwat)
A ; AdVocate . ‘
21-A Nasir Mension,
.Shoba Bazar, Peshawar.
Ph: 0300-5872676
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- * BEFORE THE KPK, SERV;QE TRIBUNAL, PESHAWAR
S.A No.q'ss_ /2015
Rehmatullah Khan S/o0 Habibullah Jan, , _
Divisional Forest Officer, Mansehra .............. Appellant
Versus A.W.5.
V 8arvico Tribungl
1. Secretary, Government of KP, Forestry, Dlary No & C%L)
Environment & Wildlife . Department, Raced... ostes 075—
Peshawar. | |
2. -Chief Conservator, Wildlife, KP, Peshawar. . . ... ... Respondents

EL=208<KL=>RC=>EO<C=>O

APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT,

1974 AGAINST NOTIFICATION ___NO.
SO(ESTT)ENVT/II-3/2K15/2594-95 DATED

12.03.2015 OF R. NO. 1 WHEREBY SERVICES OF
APPELLANT WAS REGULARIZED WITH IMMEDIATE
EFFECT INSTEAD OF 01.07.2014.

EHC=>EC=>DL=>O<C=>

Respectfully Sheweth: |

Short facts giving rise to the present appeal are as under:-

" That in the year 1982, appellant was appointed as Deputy

Ranger Forest BPS-05, which post was upgraded to B-11 by‘
the department. In the year 2007, he was promoted to the
post of Range Ofﬁcer B-16 while in the year 2013, he was
promoted to the post of Sub Divisional Officer, Wild Life B-17 -
but on acting charge basis. (Copy as annex “A”)

That on- 05.05.2014, Finance Department created 5 posts
including 2 posts of Sub Divisional Wildiife Officer B-17 at
Serial No. 3 & 4 with effect from 01 07.2014 in the
department (Copy as annex “B”) |
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That on 12.03.2015, services of appellant were regularized as
Sub Divisional Wildlife Officer B-17 in the department with
immediate effect instead of 01.07.2014. (Copy as annex “C")

That on 04.05.2015, appellant submitted representation

before R. No. 1 to antedate order of promotion as Sub
Divisional Wildlife Officer B-17 but without any response till

‘date. (Copy‘as annex “D")

That in similar situation, the Hon'ble Tribunal was pleased to
antedate promotion of servants since the:availability of the
post. The 'depar‘tment filed CPLA before the Supreme Court of
Pakisfan but the judgment of the Hon’ble Tribunal was upheld.
(Copies as annex “E” & “F")

Hence this appeal, inter alia, on the following grounds:-

GROUNDS:

That appellant has neat and clean service record in his credit
spread over decades.

That vide order dated 05.05.2014, 2 posts of Sub Divisional
Wildlife Officer B-17 were created by the Finance Department

- with effect from 01.07.2014 in Wildlife Department, meaning

thereby that since 01.07.2014 the post was available and the
authority was legally bound to promote appellant with effect
from 01.07.2014 instead of 12.03.2015.

4

That similar subject matter came up for hearing before the

Hon'ble Tribunal and the apex Supreme Court of Pakistan held

that regular promotion be made from the date of availabillity of
the post.

That appellant was quite capabile for promotion to the said
post with effect from 01.07.2014 instead of 12.03.2015 but by

not antedating the impugnéd order, the act of the respondents
is based on malafide.



[/

Y,

It is, therefore, most h"un“wBiy prayed that on acceptance
of the appeal, the impugned order dated 12.03.2015 of R. No. 1 be
antedated/modified to 01.07.2014 instead of with immediate effect
with all back benefits, with such other relief as may be deemed
proper and just in circumstances of the case.

i) «MJ A

Appellant

Through wklm

Saadullah Khan Marwat

Dated: }9 .08.2015 L)) Ve
: . Arbab Saif-ul-Kamal

Miss Robina Naz,
Advocates,
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} Govammsm OF KHYBER PAKHTUNKH‘:’VA : :
P ? ENVIRONMENT DEPARTMENS {
Dated- Peshawar, 19” DQLme('l, 2013 C ]
. i T L 0
MOTIFICATION ' :

No, qO(gqrt)Env '_f '_kl!?'

2. The (‘ompél:en_t Autherity in consuttation with the Dq’:« 'rLrJ ) ,'afi
Pr omaotion Committee is ylndsed o promote the fnhowmj Ran Officers Wildlife (53«16) t; :
|
the post ol’ Sub Divmonal W'ifd“f(, Officer (BS 17)

Wildlife D"‘Dcu tment, on Ac“na Ch=rg°

basis tll e dvauidbrhty of the rocomnwndw of the Publigi mrv.\e Con

nsission, w:'ghl
immediate effoer:- | :
| | | # ! Name of Rande Officer -' |
f : - ! ! ; E
i : 1< P Mr, Rehmatulialj, * T 5
: : [ 22 M. Muhammad Ayaz [ "
| Cmr o : [ i
% i .
! i I
’ - SECRETARY TO GOVT: OF., .
P . B KHYBER PAKHTUNKHWA
: : AU ) 4 ’2_. ENVIRONMENT DL.PAR*MENT.‘"
’Endtzt No. SOtht)Envt[II 3[2k1 Dated _e:_ sh; 19" Dac: 20513 o
' , ' (‘clzpy is’ forwarded to:-
| . : |
:;! ) PSto Secretary {:nv:rcnmwt Departmr’nt ! ’
2,\ uer Conqervator We!d!zﬁ* Khvbm Palhtunvhwa, ,
3) r)ernlm Huwr‘l and /\u.our,v Cw:rmmmtl Department, - - '
i'“ '-;H17) Ofnroru aom erned, ’ ' e i
jf;l‘fdsre;riiez' i L
Coa ‘ ',
. &) 0ffice order file, { :
1 ' LT L
‘ I \ T gl ':;
] ALLM (WP AL ;«rmr
. . - SEC“'IQH OFRICER {L..? ﬂ,_);
i b |
! ! |
i : i
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SN gGOVERNMENT OF KHYBER PAKHTUNKH

RO FINANCE DEPARTMENT

NO. BO-)I lfFD/'! -5(A)/SNE/2013- 14’
Daled Peshawar Ie 05.05.2014

' The Scue tary 1o Govt: of Khyter f’dkhtur*khwa - f
E.nwronmont Depd!lfTIPﬂt

SUBJECT:

- BUDGET cAL L-CIRCULAR FOR THE YEAR 2014.1 18, SNE FRESH, |

- ey s,

Dear Sir,

. I am dfrected to refer your leher
1 28.03.2014 on the subjact notod above and to s
Lof the following 05 posts w.e.f

No.B&A/13- 14/Bud/SI\"’W L/1636 da
ay ‘ha { Finance Deparimenf agrees
01 07.2014 in Wzlr*isfe Depariment,

,'S# Nérﬁe‘éfdffme I

‘ Nomenclature of post BPS','} ;

FPrmeinad 4%6 ,@C

o N T
e K % S‘O'-/z/ | | | Yours fjthiuily,

"ﬁ qv’/“’f /7[/{ / .{: | - T
% | 73, - B - |
— . e | (SYEDNO’OR AHMAD SHA )

| . 8UDGETpH~f€“ER il
rud Copy! forwarded to The: - ,

It Director FMIU, Finance Departm“n{ 5o
. e NV

_-&Chief Conservator Wildiife ch!mf Al AE 2

‘ })/L 3 Masler File. =7

| L E
: | :

—

3

¢ the creaison

i | No.of hostg}
1. ConservatorW;!dhfe»Norﬁ.ern Chowk:dar 01 I 01 f
Circle Swat. _' L S—
" |2 DFO Wildife Mamiarg ™ | Rarige ofucerWerfe ST I —
13 |DFO Wildiife DH‘ A Sub Divisidrial Wi!dhfe A7 T { -
VoL : | Officer | N
i 4. | DFO Widita Mardani /| Sub Divisiohal Wildiifa 17 O? !
- V| Ofiicer ] L~
« 1 5. | DFO Wildife Chitral _Range cmce. Wild h_] 16 ' !DI -
L ; . TOTAL ;A B [05 :
.,2.? R The Admumstral;ve Depdﬂfnen U may prebare audit copylndlca ling therein accurate
fingncial implications mvoived and 'send fo this departme:% for au henhcahon'p!oase
l |

',
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GOV!‘.RNML‘.NT oFf KH’YE’»{ZR PAKHTUNKHWA

4 Y‘ORESTRY EN’VIRONM ENT & WILDLIFE DEPARTMENT

[EICATION

re SO(Et BNV =32

vildlife (8$-16) as Sub Dnvsyoj;wall\f\hlahle Officer (BS- J)

baisis,
.

'
-

ol Section-6(2) of Khyber Pubhtunb‘hwa Civil C;exvants Act,

with immediate effect

The officer on pront iotion will remain on probation for
1973 read Wi{h Rule 15(1) of Khybu Pokhxmk :

DaLed Peshawal, 12 Mdi 2015/

:15:  The Compelant Aull mr;Ly is nleases

Civil Seevants (Appolntment, Promation and I‘ran&.fu):Rukc,,, 1989,

ndst Mo. SO (%stt‘l‘nvrm 3}7%\1"/ /75 qu- ‘]5[" Dated Pesh:

DED*\R’T MENT

to promoti: fr. Rel

w“’ tarch, 2015

|y

g . SECRETARY TO GOVT; F KHYBER PAKHTUNKHWA
R FORESTRY, ENVIRONMENT & WILDLIFE,

~Copy s .Drwc:rd(.d to:-
- PS o Secretaly Fores try Env ronmu\t & uv.m

Chigf’ (.onservator \Niid |Fe I\hyber F’akl‘\tunkhv'a
and Accounts 711 Forestry, Enwronn‘en. & Wildiuc Decarm nt

Dlrector Budget

Officer cancerned. C/° A l W

Personal file of thv; off:cw , .

Master file.

Cffice order file. . .

Q’V/

oA

e

» Depatment, Khyfc rRakRLUnKS.

L, LO'\J Oi‘FTCt:

/ \...«__1

AN) )
f (EST F')

Tyt UH:h—,rR&rsg*e;‘:,@ ,

{

wildlife Dep?rrmcnk, Khyber Pakh Lunkhwa, on ‘t?(

the; {prescr ibed per wd of oru. year in te
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The Secretary to Govcmmﬂnt of Khybcr Pakbtunkhwa
{“on.stry, anxronmcut and Wildlife D\,paxlm :nt

T HROUGH PRO PTR CHAN NEL

Subje{ct: ’ RESTORATION OF SEN!OR!TY
t

It is submutted that the undersngned was promoted to th(-’- rank of Sub
Divisional Wildlife Officer (BPS- 17 vnde notification NO SO("stt}Gov‘c/u 3/2k;2 dated
19/12/2013 (Annex-I) by Secretary Govt: of Khyber Pakhtunkhwa on acung charge basis
and later vide notification No. SO(Estt Envt/i1-3/2k15, 'dated 12/03/2 Oi,.: (Annpx 1) the
promotion was regularized w;th smmedsate effect. '

Since . two posts of Sub Dwus:onai W:Idl:fe Officer B- 11 were croated
w.e. fr‘om 1-7- 2014 as per Eetter' No.BO- Ei/FD/1~ A)/SNE/?OB 14 dafed 05/05/2*"14
(Annex-j and the regufauzatnon of ptomot:on vns thus required from that date.
Unfortunately the undermgned was attached with the Head Office due to unknown
grievance of higher authont:es vrde nonfzcataon NQ. Sb(Estt)Envt/’Z 50{32)/2k14, dated
09/07/2014 (Annex- IV) and case for rogu]ar[zatmrs of ,promotlon was not channelized.
Later-on the undersigned posted as Divisional Fc:rest Ofﬁcer W|Idhfe ‘\/iansewra vide
notification NO. So{Estt)/FE&WD/ZOlS dated 13/0]/2015 (Annex-V).

Keeping in view the above it i; roquosted rlnt pzqmotnon of the
undcnsagnud to the pest of Sub in donal Wildtife Olhcer B-17 may be ron.)'duad from
01/0//2014 (seniority dist athchcd Annex- VI) in the lug;ht of Budget Cal 1 urcular for the

year ,2014 15 SNE fresh by BO(!&} Fmancc Dcp‘:rtmpnt and the sumo ity of the

under;sngned may be r(;stored accordmgiy, pleasp -~

l : . g Q\ —*..,.M.Ssb W’"‘S«\-/{!b Ig—

Rchmau.lhzh. Khan Marwat

Divisional f*orefr thcel
Mansehra W tiJIifc Division

W - Mdnsein a
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BEFORE THE NWFP SERVICE TRIBUNAL, PESHAWA{":'T | Ee

Appeal No. 612/2008.

" Date of Institution. . 16.04.2008
Date of Decision y 13.03:2009
Muhammad Igbal Khattak,
Assistant Political Agent, Kriar Bajaur Agancy. (Apnellant)
VERSUS
1. Government of- NWFP through Secreiary Establishment Department
Peshawar.
2. Govt. of NWFP through Chief Secretary, Peshawar. (Re&.pandnn" )

-APPEAL U/S 4 OF THE NWFP SERVICE TRIBUNALS A{ T 1574
AGAINST THE IMPUGNED NOTIFICATION NO.SOE.II {(E&D) 2z
(192)2007 DATED 19.2.2008 WHEREBY THE APPELLANT WAS
PROMOTED ON REGULAR BASIS W.E.F. 19.2.2008 INSTEAD OF
-30.11.1999 AND ORDER' NO.SOE-I1 (E&D) 2(192) WHEREBY HIS

DEPARTMENTAL APPEAL WAS QISM SSED,

© MR.SHAKEEL AMMAD, . .. |

~Advocate SRR For appellant.
MR, ZAMID KARIM KHALIL, .. ~  For respondents.
-~ Addl. Government Pleader
. MR.JUSTICE (R) SALIM KHAN, .. CHAIRMAN,
‘MR BISMILLAH SHAH, - . MEMBER,

JUDGMENT

1 WSTICE R) ,SALIM KHAN CHAIRMAN.-The present appeal Mo,
K ,6!2 of 2008 by Muhammad Iqba! Khattak and appeal No. 513 of 2009 by
,rn ad Khan Involved similar que.stions of law, therefore, these are taxen

together for arguments and dlspooal

A Muhammad Iqbal I(iﬁa't.;tak was promoted as Tehsildér on regular
basis vide order dated. 28 12"']' 988' e was promoted to PCS{E.C) (BRS-17)
'on temporary basis v:de notlr cation dated 06.03.1996. He contended that
' many posts beca me vat.ant but the appellant was prometed to (BP5-17) on
'regufar basis on 19.2. 2008 wrth :mmed;aic effect, instead of anie-dating of

| !ns promot:on to the datc o.. which the vacancy fell to his tum in the



1

seniority lists of officers of PCS (E.G).' His.departmental appeai_was rejected
on 22.03.2008. The present appeal was filed on 16.4.2008 which a; wil_:hin
time. The case of Ahmad Khan (Appeliant) is -similar to the gase_’:_of
-Muhamhad Igbal Khattak on facts also. His appeal is also within tim§.

3. - The respondents coniested the appeal on many gs'ouq.gds,
including the ground that no one could claim a vested right in promotioi or
in the terms and conditions for prom<3tion to a higher post.

/

4. We heard the arguménts and perused the record.
. 5. The learned counsel for the appellants contended E,hat the

appellants were temporarily posted to BPS-17 post on 06.3.1996, vut they
remained silent, because they did not have a vested right for promotion: to a

R lﬁigher posf. The appeliants have already been considered for promotion an

have been found eligible and ﬁt“for regular promotion to BP5-17 post,
' t'hérefofe, the brincip!es efnbbdlecl in the judgment of thg P.ugus; Supreme
iCC»L:!il of Pakistan reporﬁe_d‘ as 1990 SCMR 1321 are not applicable to théir
cases. In fact, the vacaﬁcieé hé_d become available for the apggf].ﬁlant‘s as
;'-':'e,ér.ly:-:as on 30.11.199§, _.and ) it Ayvas the resbonsibility of - the of{jciai

-_-~-'”résporidents to éxpeaitiéﬁsiy deal 'w;th the cases of the appellants:for Eheir
o regﬁlér promotion. The abbé_llént_s.. cauld not be punished for no fault on their

,of the appellants. He relied on 1997, PLC (C.S) 77, wherein it s been held
'.i?i:n.«p'ara 3 as under:- N

. v . 'On behalf of the Government it is contended that no civii servant
... has a right to claim that he should be promoted from a back Jate
& &ven though a vacancy.may.be existing on the date from Which
- the promotion is beéing’claimed. This is no doubt true but there
are no orders: by sthe:Government that the respondeits/
Y0 petitioners Should be held up for some time. The delay in making
the. promotions : occurred: entirely due to the reason that the
oﬁ?a/’a/s of the Egugaqp[g;pe,gartmenz/ could not carry out & fairly
| SIDIE exercise within 4. 1e ISONAIE DT 1 the CICLmsta e
' (;;‘ 0{;’;// ﬂ;;!/‘ _bepapp{??,aﬁégz‘q@f oS Gl Petition tp /hren%rgﬁg/ji%:
| TEEr o e Service Tribunal-Leave /s refyseq, '

S wc'.rz‘/z-menn'on/ng thar

~“side; or *for delay caused by the official 1espondents in processing te cgses
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the judgments cnted as 1990 SCMR 1371 and cited as 1997 PLC (C.5) 77 are

on two different aspects of the same subjet.

,g. . Ante-dating of promotion, after consideration of the can_.di‘date‘
uspmng for such promot1on after he was found eligible and fit for sug_h

promotion and is promoted iS an e tabl[ hed principle of law Such a

gand;date cannot be punished for any delay caused by the department in

‘ wocessmg his case for promotion. The order of promotion, therefore, has 1o

be ante- dated to the date on Whl(‘h the vacancy for his turn ba,came '

:avallabie or to the date on which he actuallv took charge of the post o';g'

‘ op" iciating/acting charge basus wh:chever is l1ater.

. The A. G.P contended that the present appeals were miserably
' tune-barred and both the appellants were estopped by their own condiict to
ﬁia the present appeals. In fact, the. principle embaodied in the. ]uclgment
| :eported as 1990 SCMR 1321 was applicable to the cases of the aDDPli?ﬂtb
: from 06.3.1996 to 18.2.2008. They could not claim promotion 2y of nght
' The prmmple embodied in the judgment reported as 1997 PLC (C. S) N
became apphcable to their case on- 19.2.2008. Cause of action arose tu the
appellants for claiming ante-cation of- thelr promotion as prayed fo\ only
when thelr cases were considered for promotion, they were found ell gﬁb!a
' an,‘j ﬁt for promotion,and their promotion or ders were issued, though with
.m.nedlate effect. They filed their departmental appeals within time frorr, the
- da;e 1of the impugned order dated 19.2.2008, and their appeals \iere
re]ected on 22.3.2008. They filed Service Appeals on 16.04.2008. The
l’ 'dcpartmental appeals as well as the Serwce- Appeals were well thhm time.

could got f‘/e representat:,m [/7/5 stage has already pass

aye. ,heén eahslaeréé! f@r helying the higher post after b air

‘rqher post,- and the«r fi thess for such promotion J d

T ’ln ,Of . :
: pr.ost has atready been determmed The Judgm t cited ) 9;

d 7
(
1

/

./

T .:,__2‘?:

gy ¥/
Bt

e L .

s 8 oy



SR |

%

_pLC (C. S)'77 has become anplicable after determtnation of fitness of the-

appeliants. The questron in these casas is not the determination of fitness

“butis the right of ante-datron of therr pvomotlon The appellants had .vested'

" nglt for conslderatson of promotion on thelr turn, whenever it was, and
when found fit on determrnatron of ﬁtness, at any stage,they had a nght to
. Jarm ante-cation of their promotion -to the dates on which the varancres
were available for_their respectrye turns ‘or from the dateson whrcr they

gctualty took the charge of their respcctrve posts, whichever were leter in
 {ime.

o

: Y. " The A.G.P also contended'that according to sub-rule (6) (EF Rute
d'of the N.W.F.P Civil Servants (Apporntment Promotion and Trénsfér)
Rules, 1989 “acting charge appointment shall not confer any vested right for

n.gular promotion to the post held on acting charge, basis.” The appellants
have never claimed any vested right for regular promotion to the post NhtCh

{ they held on acting charge basis, on the basis of acting charge apporntrnent

ln fact they did not have such a right. They remarned silent for a long | "time'-

i FE

knowmg that they did not have such a right on the pasis of acting "I rargc

cdnsrderatron for promotion, when the authority was to consider som;.one,

for promotron against the vacancy. No other person could be consrdered trtl

- e T _,<—"-.- —r.-v—wr -

thn appe\lants were sO considered. They, th:.refore had a vested nght for‘

ar\te-datron of their promotion only when thgy were regularly promoted but

frqm the.date when the vacancy became avarlable for their turn.

10 """ The A.G.P further contended that, according to the North \West
Frcnt\er Provrnce, Provmcral Management Sarvice Rules, 2007, notified on
;| 52007 vide No. SOE. II(ED)2(14)2007 The NWEP Provincial Civil Servrce
icretarrat/Executrve Group) Rules, 1997 were repea. 'ed. He was of the
e 1 that the N W F p Provrnuat Management Service Rules, 2007 had come
. | _;gat once w ef 11. 05 2007 while the orders of promotion of the
|l‘nts‘ were rssued on t9 02 2008.. ‘-Ie Jubmrtted that the promoiion
Were covered by the new rules, therelore, the appellants could pot
"v'an i benef\ out of the alre‘ady repeale:d rules of 1997. In order (€]
thls 'controversy, rt |s neccs:.ary to' repu ‘oduce the relevant Rule 8 of
-4 \I'W‘F P Provrncrai Management Servrc, Rules, 2007 which is as under -

appomtment They, however, had a vested right, as ciil servants for'
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"8, Repeal.- The North-West Frontier Province Pro vincial. Civil
Service (Secretariat/Executive Group) Rules, 1997 shall stand
repealed after the ratirement of existing incumbents of both the
cadres. Separate seniority list-of both the cadres shall he
maintained under the existing rules and they shall be promoted
at the ratio of 50:50 . The existing incumbents of PCS (E.G) and
(S.G) in different pay scales, for the purpose of their’promotion,
“shall continue to be governed.under the said service ru/es fi//
© the relirement of the Jast such incumbent.”

The above rule, by itselfy claruﬁes that the rules of 1997 shall noi stand'

- : repealed before the retirement of the emsttng incumbents of both the cadref:

' -of Secretarrat/Executlve Groups and shall remain in force till the retr,ement

.)f the last such incumbent, It further ‘clarified that separate semor:t\, I:st of

l)oth the cadres shall be maintained under the existing rules.; The exu ting

lul_es for such incumbents are the N.W.E.P  Provincial Civil Servrce

(Secretariat/Executive Group) fRutes, 1997. It was also clarified thet such

© - incumbents shall be promoted at the ratio of 50:50. It means that out of

each two vacancies, one vacancy shall be given to Secretariat Group, while

- another vacancy shall be g1ven to the Executive Group. Further clarification
s to the effect that the existing mcumbents of PCS (E.G) and (S.G) in
" different pay scales shall continue to be governed under the rules of 1997

-~ fnr the purpose of their pro‘motion*,' and this process is to continue till the

re_trrement of Iast such mcumbent Both the appellants belonged to the

. " Executwe Group of Civil Servants.’ “They were to be governed under th;.

N W.F.P Provmcnal Civil Service (Secretarrat/Expcut:ve Group) Rules, 199i

bt fore 11.05. 2007 and they have to be governed under the qbove

mentloned rules of 1997 till the retrrement of the last incumbent of a pt)St in

.St cretarrat Group/Executlve Group

11. The cases of the appellants arg,” therefore, to be goverrmd in

| aceordance with the prowsrons of Section 8 (quoted above) of. the . 2new

: vatancy on offi cratang/actang charge basis, whichever is later.

N, W F.P Provincial Management Servlce Rules 2007, The record shows that

va-‘anues were available for the appellants but they were not promoteo at

| thn due .time and their cases for promotlon were delayed unnecnsmrny

wnhout any fault of the appellants They, thernfrrc are erntitled to qntw

da.lon of their promotior, against the f“r«"t dvali akle vacancy falling to the

' tum of ‘each of them or from the date of ~;ﬂ(:nu over the charge of ihal

!

A
z
|
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»
12. In the light of the above, we accept hoth the. appeals and direct
the official respondents to ante-date the promot\on of each of the two -

ppe\\ants to the reébectwe dates on Wthh a vacancy became available for

\

. the respective turn of the appellants or from the respective dates of their
' Atakmg charge of such vacancy on officiating/acting charge basis, wl-nchever

is later. The, appellants areé entitled to the costs of their respectwe httgat\on

~.from the official respondents
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SN IN THE SUPREME COURT OF PAKISTAN
T (APPELLATE JURISDICTION)

. PRESENT:
- 'MR: JUSTICE EJAZ AFZAL KHAN.
MR, JUSTICE MUHAMMAD ATHER SAEED.

L " C. As. No 860 to 861 of 2010.
- (On appeal against the judgment dt.
0 11-3-2009 passed by NWFP Service Tribunal, Peshawar in
Appeals No. 612 and 613 of 2008)

" Govt. of NWEP the Secy Estabhshmenr and another. (in both cases)

....... Appellants
‘ -~ Versus.
Muhammad Iqbal Khattak. | (in CA.860/10)
Ahmed Khan - (in CA.861/10)
..RESpONdents

PR

A For: the appellants: Mian Muh1bullah Kakakhel, Sr. ASC.

Miss. Tehmma Muh1bul[ah ASC.
Mir Adam Khan AOR.
(in both)

For the respondents: Hafiz S.A. Rehman, Sr. ASC.
. Mr. Shakeel Akmed, ASC
(in both). .

Date of hearing: 24-05-2012

JUDGMENT
! BY

EJAZ AFZAL KHAN,--- These appeals with the leave of the Court have

"arisen out of the judgment dated 11-3-2009 of the Service Tribunal whereby

appeals filed by the respondents were allowed.

2. ~_ The points raised and noted while granting leave read as under:-

“We have heard the learned counsel at some length. We are
inclined to grant leave inter-alia on the point as to whether the
legal and factual aspects of the ccntroversy have been dilated
upon and decided by the Tribunal in accordance with relevant

Rules i.e. rule 3 of the NWFP, Provincial Civil Service

(Secretariat/Executive Group) Rules, 1997 ana Rule 9 (6) of the
'NWFP Civil Servants (Appointment, Promotion and Transfer)

Rules, 1989. It is also to be examined as to whether the stop-ga

' "'-?"'ﬂ_,'-ff'bemdes that the order passed by the learned Service T ribunal
~ could be made apohcable to all of Tehsildars who are awaiting
‘théir promotion. Since a short question of law is involved in the

- ';rnatter, therer‘dr'e, the case be listed after four weeks subject to

arrangement can be equated to that of regular promotion and



-
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!jmitation: In the meanwhile operation of the impugned judgment

shall remain suspended”.

3. ~ Leaned counsal appearing on behalf of the appellants contended
that though the Governor of the Province in consultation with the Provincial
Selectlon Board was pleased to order the promotlon of the respondents in
BPS-16 as Extra Ass1stant ‘Commissiorier in BPS-17 in the Ex-PCS (E.B) Cadre

_with 1mmed1ate effect on “purely temporary basis vide notification dated
Peshawar 6™ March, 1996, yet it could hot earn them any benefit of entitle

them to a vested right notwithstanding they have been promoted on regular
basis with,immediate ‘effect vide.hotiﬁcation dated 19-2-2008. They, the

' learned c6unseL added, could not have claimed any ante-dated promotion

even on the occurrence of any vacancy in such scale in violation of Section 8
of . the Civil Services Act or Rule 9 of NWFP Civil Service (Executive Group)
Rules, 1997, as decidedly promoi’ion is not a vested right. Appeal before the
departmental authority, the learned counsel added, or before the Tribunal
clalmmg ante dated promotlon was, therefore, misconceived. The learned
Tribunal, the learned counsel mamtamed, could not have alloed such

appea‘l' when it tended to mar the seniority of may others in the run. The

e —

learned counsel to support his contention placed reliance on the cases of

“Wajahat Hussain, Assistant Director, Social Welfare, Lahore ard 7 others

Vs. Province lof the Punijab, through Secretary, Social Welfare and Zakat,
Lahore and 81 others” (PLD 1991 S.C 82), “Sh. Anwar Hussain Assistant

Director, Labour Welfare, Lahore Region, Lahore. Vs. Government of the

Punjab throush Secretary, Labour Department and others” (1985 SCMR

1201}, “N-azeer Ahmed. Vs. Government of Sindh through Chief Secretary
Sindh, Karachi and 2 others” (2001 SCMR_352), Government of Pakistan

through Establishment Division, Islamabad and 7 others. Vs. Hameed Akhtar

Niazi, 'Academv of Administrative, Walton Training, Lahore and others”
(PLD 2003 S.C 110). The learned counsel next contended that a change in

scale by means of promotion is not automatic but dependent on a process
—r 3

involving selection, therefore, any change in scale without such process

being violative of the relevant law and rules, cannot be maintained. The
learned counsel to support his contention placed reliance on the case of
“Abid Hussain Sherazi. Vs. Secretary M/o Industries and Production,
Governmeht of Pakistan, Islamabad” (2005 SCMR 1742).

4, As against learned counsel appearing on behalf of the respondents
defended the impugned judgment by contending that where a vacancy
occurs in the next higher scale, the Civil Servant officiating or working on

acting charge basis there against is not considered for promotion or the




-~ -

4 process of regular promotion is delayed on account of lethargic attitude of
the competent authority or any other exigency so-called, the Civil Servant

) whd‘ is subsequently found fit for such promotion on regular basis cannot be
deprived of the salary and other consequential benefits attached to such

post. Learned counsel to support his contention placed reliance on the cases

of “Lugman Zareen and others. Vs. Secretarv Education, NWFP and others”

(2006 SEMR 1938). The learned counsel -next contended that though the

" NWFP Civil ﬁe'rv"iée (SeCfetariat Group) Rules, 1997 have been substituted by

~ the NWFP Provincial Management Service Rules, 2007 but the rights of the

existing i}xéun"wbents of both the cadres have been protected by Rule 8 of
the latter, therefore, the change i riles would not affect the service
structure of the respondents or rights accruing thereunder.. The learned
counsel next contended that if the concluding paragraph of the impugned
jﬁ’dgrﬁent" is read none of the rights of any of the officers including their

seniority has been affected.

5. g ;We have g"one‘through the entire record carefully and considered

the submission of the learned counisél for the parties.

6. The record reveals that the Governor of the Province in
consultation with thé Provincial Selection Board was pleased to order the
promotion of the respondents working in BPS-16 as Extra Assistant
Commissioner in BPS-17 in Ex-PCS (£.B) Cadre./ The respondents were, no
doubt, promoted on temporary basis in the year 1996, all the same, what

stands dut to be taken notice of is, that it was not done without considering

-

‘ _’th,ei/r_e]j_gj'gility and without involving the process of selection as is evident
form the order itself. When asked whether the respondents were deficient
in terms of 'qualificatio'n~ or exjﬁ“éfiené'e to hold the post in the next higher
sca‘Ee., at the time they were promoted temporarily, the reply of the learned

counsel for the appellant was in no. When asked whether tm
@DZ impediment in the way of the respondents to be promoted to the next
higher scale, at the time when a vacancy or two occurred in the said scale,
again the answer was in no. When asked what restrained the appellants to
defer. or delay the process of selection to fill one or any number of
vacancies occurring form time to time in the next higher scale, the reply of
the learned counsel was that it was because of confusion created by the
devolution plan. This answer, to say the least, is too vagt{e toe be plausible.
When asked who was senior o the respondent and whose right of ranking
senior has been affected or impaired by the impugned judgment, again the

learned counsel could not refer to anything on the record.
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7. There is no dispute with the proposition that the terms and
chditions:of t‘he service of the respondents, in view of the. provision
contained in Rule 8 of NWFP Civil Service (Secretariat Group) Rules, 2007,
Shall continue to be governed by the erslwhile rules. There is alsc no

dispute with the proposition that if the respondents were to hold a post on

~ acting ché‘rg'e’ basis, they could also hold the samé on regular basis. In the

case of “Luqman Zareen and others Vs. Secretary Education ,NWFP and

' others” (2006 SCMR 1938)J thIS Court while deahng with an identical issue

held as under L

.l

“éitis then a position admitted oni all sides that nothing existed

m the way of the petitioners on 31-8-2000 which could have

fadise’ntitled fh'erh to regulai promotion to the posts in question

“and ‘that it Was only the usual apathy, negligence and
bureaucratic red-tapsim which had deprived the petitioners of
the fruits that they deserved. The petitioners could not be
permitted to be punished for the faults and inaction of others.
We are of the view that where a post was available against
which a civil servant could be promoted; where such a civil
servants was qualified to be promoted to such a higher post;

where he was put on the said higher post on officiating or acting

charge basis only because the requisite exercise of ailowing the '

fg,ﬂl’a_r'promotion to the said post was being delayed by the
competent authority and where he was subsequently, found fit
for the said promotion and was so promoted on regular basis
then he was entitled not only the salary attaching to the said
posts but also to all consecuential benefits from the very date
from which he had been put on the said post on officiating or

e

acting charge basis and we hold accordingly”.
‘.-._-'——-_-——#—'—

While dealing with the reservations of the nature expressed by the

learned counsel for the appellant, this Court held as under:-

“A bare perusal of these judgments would thus, show that

this Court had always accepted the principle that a person

who was asked to hold a higher post in

subsequently promoted on reguias basis, was entitled to

the salary etc, attaching to such a post for the period that
he held the same; that he would also be entitled to any
other benefits which may be associated with the said post

and further tharut a vacancy existed in a higher cadre to

5

Q)



whicﬁ a civil servant was-qualified to be promoted on
regular basis but was not: so promoted without any fault on
his part and was instead; put on the said post on officiating
basis then on his regular promotion to the said post, he
would be deemed to have been so promoted to the same
from the date from which he was allowed to hold the said
higher post unless justifiable reasons existed to hold

otherwise.

When this 'being the state of things on factual and legal plain, we
don’t thing the judgment of the learned Service Tribunal is open to
ariy exception. The judgments rendered in the cases of “Wajahat

Hussain, Assistant Director, Social Welfare, Lahore and 7 others. Vs.

Province of the Punjab, throush Secretary, Social Welfare and Zakat,

Lahore and 81 others”, Sh. Anwar Hussain, Assistant Director, Labour

Welfare, Lahore Region, Lahore, Vs. government of the Puniab

through Secretary, Labour Department and others”, Nazeer Ahmed.

Vs. Government of Sindh through Chief Secretary Sindh, Karachi and

2 others”, Government of Pakistan through Establishment Division,

Islamabad and 7 others. Vs. Hameed Akhtar Niazi, ' Academy of

Administrative, Walton Training, Lahore and others” and “Abid |

@ Qq Hussain Sherazi. Vs Secretary M/c Industries and Production, .

Government_of Pakistan, Islamabad”, (suprs) cited by the learned

counsel for the appellants are not applicable to the case in hand

because of their distinguishable facts and features

9. For the reasons discussed above, these appeals, being without
merit, are dismissed.

. Istamabad
24-5-2012

Sd/ EJAZ AFZAL KHAN JUDGE

SD/ MUHAMMAD ATHAR SAEED JUDGE

Not approved for Reporting. /M/
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[Supreme Court of Pakistan]

Prcscnt Khalil-ur-Rehman Ramday and Raja Fayyaz Abmed, JJ
LUQMAN ZAREEN and others----Petitioners

Versus

SECRETARY EDUCATION, N.-W.F.P. and others----Respondents

C.Ps. Nos.326-P to 342-P, 485-P, 486-P, 513 -P to 519-P, 586-P and 622-P of 2005, decided on 2lst_
June, 2006. ;:;- ;
(On appeal from the judgment/order, dated 14-5-2005 of the N.-W.F.P. Service Tribunal, Peshaw'dr_,,
passed in Service Appeals Nos.187 and 188 of 2004, 1019, 1020, 1021, 1022, 1023, 1025, 1026,
1122, 1178, 1191, 1192, 1193, 1194, 1195, 1196, 1024, 1151, 1152, 1153, 1154, 1158 1159, 1160,
1161, 1157 and 997 0of 2003, respectively).

(a) North-West Frontier Province Civil Servants.Act (XVIII of 1973)---

----S. 8---Promotion--- Principle--- Acting charge--- Departmental Promotion Committee issued

delayed notification---Effect---Where a post was available against which a civil servant could be

promoted; where such civil servant was qualified to be promoted to such a higher post; where he was

put on such higher post on officiating or acting charge basis only because requisite exercise ‘of

allowing regular promotion to such post was being delayed by competent authority and where he was

subsequently found fit for such promotion and was so promoted on regular basis, then the civil
servant was entitled not only to the salary attaching to such post but also to all consequential benefits

from that very date from which he had put on the said post on officiating or acting charge basis.

(b) North-West Frontier Province Civil Servants Act (XVIII of 1973)---

----S. 8---Promotion---Acting charge---Date of promotion---Determination---Civil servants were
promoted on 31-8-2000, on acting charge basis but Departmental Promotion Committee issued their
notification of promotion on 27-5-2003---Grievance of civil servants was that their promotion was not
considered from the date when they were promoted on acting charge basis---Validity---Civil servant
who was asked to hold a higher post to which he-was subsequently promoted on regular basis, was
entitled to the salary etc. attaching to such post for the period that he held the same-Such civil servant
was also entitled to any other benefits which might be associated with such post---If a vacancy existed
in the higher cadre to which a civil servant was qualified to be promoted on regular basis but was not
so promoted without any fault on his part and was instead put on such post on officiating basis, then
on his regular promotion to such post, the civil servant would be deemed to have been so promoted to
the same from the date from which he was allowed to hold the higher post, unless justifiable reasons
existed to hold otherwise---Supreme Court converted petition for leave to appeal into appeal and set
aside the judgment passed by Service Tribunal---Supreme Court declared the civil servants to be
deemed to be promoted from 31-8-2000 and not from 27-5-2003---Appeal was allowed.

http://www.pakistanlawsite.com/LawOnline/law/content2 1.asp?Casedes=2006S1185 8/18/2015
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' Sav%:r Ali Khan's case PLD 1994 SC 233 and Chaudhry Mehmood Akbar's case 2003 SCMR 13 rel.
(¢) North-West Frontier Province Service Tribunals Act (I of 1974)---

---S. 4---North-West Frontier Province Civil Servants Act (XVIII of 1973), S.8---Appeal---
Maintainability---Necessary parties---Non-impleading of direct appointees---Civil servants were

promoted on 31-8-2000, on acting charge basis but Departmental Promotion Committee issued their
notification of promotion on 27-5-2003---During promotion on acting charge basis and issuance of
notification, department directly recruited few civil servants---Grievance of said civil servants was
that their promotion was not considered from the date when they were promoted on acting charge
basis---Service Tribunal dismissed appeal on the ground that the direct appointees were not made
party to the appeal---Validity---Appeals filed by civil servants before Service Tribunal did not seek
seniority over directly recruited persons and what they were asking for was vindication of their right
to regular promotion from the date in question---If civil servants were found entitled to the same then
they could not be deprived of it only because it could have caused some prejudice to some others nor
could those others be heard to deny such benefit deserved by the civil servants---Non-impleading" of
the direct appointees to the appeals filed by civil servant in Service Tribunal could be no ground to
.clieny them a right which had lawfully accrued to them---Appeal was allowed.

Javed A. Khan, Advocate Supreme Court with Mir Adam Khan, Advocate-on-Record for petitioners
(in all petitions).

M. Saeed Khan, Additional Advocate;Genefal,‘N.-W.F.P. with Haji Ahmed Khan, Additional
Secretary (S&L) and Fazli Manan, Director (S&L) Education Department, Peshawar for
Respondents. ‘

:]Sjate of hearing: 21st Just, 2006.

JUDGMENT

KHALIL-UR-REHMAN RAMDAY, J.---All these petitions, twenty-eight in number, involve

identical questions of law and facts; arise out of the same consolidated judgment of the learned

N.-W.F.P. Service Tribunal and are, thu(,[ou, being disposed of together through this smgl
: Judgment

2. The petitioners in all these cases were serving the respoﬁdént-Government as S.E.Ts. in different
schools of the-Province. Through a notification dated 31-8-2000, they were "ADJUSTED" against
the higher posts of Subject-Specialists in the following terms:

"The following SETs holding M.A./M.Sc. Degrees in the relevant subject for the post
of Subject Specialists on acting charge basis in the schools noted against - each on semorlty
basis with immediate effect subject to the terms and conditions in vogue or ones to be framed in
future."

3..After the petitioners had held the said higher posts of Subject Specialiéts and Headmasters for
about three years, a further notification was issued on 27-5-2003 which read as under:

,~~
it \
-1
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. "On the recommendation of the Departmental Promotion Committee, the Competent
AWrity has been pleased to promote the following S.E.Ts. (BPS- 16) (I/C S.S.) to the rank
of7Subject Specialists (BPS-17) on regular basis with immediate effect and adjusted in the
sehools as noted against their names." ‘

4. The petitioners felt aggrieved of their promotion to the said post from 27-5-2003 and not from the -
date when they had been actually appointed to the said posts though on acting charge basis i.e. from
31-8-2000. They sought redress of their said grievance from the learned Service Tribunal but failed.

5. Hence these petitions.

6. It has not been denied even before us that clear vacancies of Subject Specialists existed on 31-8-
2000. It has also not been denied that all the petitioners possessed the requisite qualifications for
being regularly promoted to the said posts on the said date and no impediment existed in their way
to such a promotion. The reason offered for not so doing was that since a large number of SETs
were to be promoted, therefore, it took the Departmental Promotion Committee some time i.e. about
three years to do the needful. It was, however, submitted that no financial loss had accrued to the
petitioners because during these three years when they were holding the said higher posts, they had
been paid salaries etc. attached to the same.

7. The learned Tribunal non-suited the petitioners essentially on the ground that during the period in
question when they were holding the higher posts on acting charge basis, they were entitled only to
the salaries of the said posts and nothing more and that they were not possessed of any right to
claim regular promotion from 31-8-2000. A mention had also been made by the learned Tribunal
that during this period some twenty-seven persons had got directly recruited as Subject Specialists .
who had not been arrayed as parties to the appeals filed by the petitioners before the said learned - -
Tribunal; that ante-dating the promotion of the petitioners to the said posts would adversely affect
the seniority of the said direct appointees and since they had not been made parties to the said
appeals, therefore, the sought relief could not be granted to them. From the impugned judgment of
the learned Service Tribunal, an impression is also gathered that while refusing the said relief to the
petitioners, the said learned Tribunal had also been influenced by the fact that they had not re-
coursed to the available remedies in the year 2000 when they had been promoted to the posts in
question on acting charge basis only and not on regular basis. -

8. We have heard the learned counsel for the parties and have also perused the record in the light of
the. submissions made before us.

9. It is then a position admitted on all sides that nothing existed in the way of the petitioners on 31-
8-2000 which could have disentitled. them to regular promotion to the posts in question and that it
was only the usual apathy, negligence and bureaucratic red-tapsim which had deprived the
petitioners of the fruits that they deserved. The petitioners could not be permitted to be punished for
the faults and inaction of others. We are of the view that where a post was available against which a
civil servant could be promoted; where such a civil servant was qualified to be promoted to such a
higher post; where he was put on the said higher post on officiating or acting charge. basis only
because the requisite exercise of allowing the regular promotion to the said post was being delayed
by the competent authority and where he was subsequently, found fit for the said promotion and
was so promoted on regular basis then he was entitled not only to the salary attaching to the said
posts but also to all consequential benefits from the very date from which he had been put on the
said post on officiating or acting charge basis and we hold accordingly.

http://www.pakistanlawsite.com/LawOnline/law/content2 1.asp?Casedes=2006S1185 8/18/2015
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sae learned Tribunal had brushed aside some precedent cases cited before it including some cases
of“this Court by declaring that the same were distinguishable. We have gone through the said
Jadgments delivered by this Court and find that the learned Tribunal had failed to read the said
judgments properly and to appreciate the ratio of the same in its correct prospective.
I1. One such judgment to which a reference had been made in detail in the impugned judgment was
Sarwar Ali Khan's case reported as PLD 1994 SC 233. This was a case where a Deputy Registrar of
the Sindh Labour Appellate Tribunal had been appointed to the post of the Registrar of the same
Tribunal on 5-7-1988 with immediate effect and till further orders but in his own pay and scale. It was
almost three years later that he was regularly promoted to the said post on the recommendation of the
Departmental Promotion Committee. Since there was no prospect of his further promotion beyond the
post of Registrar, therefore, he had claimed only the salary of the post of Registrar which he had held
on officiating basis for about three years and had prayed for nothing more. This claim was denied to
him which finally led him to this Court. And this is what was held by this Court in the said facts and
circumstances: '

".... This cannot be stretched to cover the case in hand, where the incumbent has
worked against that post on his own pay and status for three years, particularly when there was
no legal impediment in his way to be promoted at that time on  regular basis when he was inducted
on 5-7-1988. In the instant case, since the appellant was eligible and qualified for promotion to B-18,
there appears no justifiable reason to deprive him of the salary and others benefits of that post
for a period of three years, which he would have received, had he been promoted on regular
basis. The appellant had discharged full duties and responsibilities of the  higher post and in the
absence of some plausible reason, he cannot be deprived of the salary and other benefits connected
with that post." Underlining is ours).

12. Dealing with this judgment, the learned Tribunal had failed to appreciate the principle laid therein
by this Court by omitting to give the requisite weight to the principle enunciated and the words "other
benefits" emphasized by this Court through the said judgment.

13. Another judgment of this Court placed before the learned Tribunal for its guidance was the one
delivered in the case of Chaudhry Mehmood Akbar reported as 2003 SCMR 13.

14. This was a case where Muhammad Afzal, the respondent in that case, while serving as Deputy
Superintendent of Jail on 21-12-1989, was transferred and posted as Superintendent of Jail in his own
pay and scale and it was almost live years thereafter i.e. on 1-9-1994 that he was regularly promoted
to the said post of Superintendent. He reached the:Service Tribunal claiming regular promotion from
the date when he had been appointed to the said post of Superintendent i.e. from 21-12-1989 instead
of the date of his regular promotion to the same i.e. on 1-9-1994. The learned District Attorney who
represented the Government before the learned Tribunal did not object to the grant of the said relief
and the same was accordingly allowed to him. One Muhammad Akbar questioned the said judgment
of the learned Tribunal before this Court submitting that he was senior to Muhammad Anal in service;
had been promoted to the post of Superintendent of Jail after Muhammad Afzal had been put on the
said post in his own pay and scale but before his regular promotion to the said post on 1-9-1994 and
that granting promotion to the said Muhammad Afzal with effect from 21-12-1989 would operate
prejudicially to his seniority and interests vis-a-vis the said Muhammad Afzal. After hearing all the
sides, this Court sanctified the promotion of Muhammad Afzal with effect from the date when he had
been actually put on the said higher post i.e. with effect from 21-12-1989 subject only to the proviso
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i that the same would not adversely affect the rights of the other Superintendents of Jail who were
se,v&-to the said Muhammad Afzal.

5. A bare perusal of these judgments would thus, show that this Court had always accepted the
principle that a person who was asked to hold a higher post to which he was subsequently promoted
on regular basis, was entitled to the salary etc. attaching to such a post for the period that he held the
same; that he would also be entitled to any other benefits which may be associated with the said post
and further that if a vacancy existed in a higher cadre to which a civil servant was qualified to be
promoted on regular basis but was not so promoted without any fault on his part and was instead put
on the said post on officiating basis then"on his regular promotion to the said post, he would be
deemed to have been so promoted to the same from the date from which he was allowed to hold the
said higher post unless justifiable reasons existed to hold otherwise.

16. The appeals filed by the petitioners before the learned Service Tribunal could not have been
dismissed on the ground of limitation. Firstly, because it was the subsequent notification dated 27-5-
2003 which had ordered their regular promotion not from the date that they had been promoted to the
posts in question on acting charge basis but from the date of the said notification, which had caused
grief to them. Therefore, limitation would start running against them not from 31-8-2000 but from 27-
5-2003. And secondly, because on similar question of limitation, this Court had thus, held in Sarwar
Ali Khan's case (supra)

¢

' "... it can be said that presumption favourable to the civil servant (appellant) would be
that it was temporary arrangement and would not last long but it lasted for three years. Filing
representation was also proper remedy and in such  circumstances, it would not be fair to knock
down service appeal as time-barred on the ground that first notification was not challenged."

17. This brings us to the question whether the petitioners could have been denied relief by the
learned Tribunal on the ground that allowing relief in question to them could have operated to the
prejudice of some persons who had been directly recruited to the posts of Subject Specialists
between 31-8-2000 and 27-5-2003 and who had not been impleaded as respondents in the said
appeals. Suffice it to say that the appeals filed by the petitioners before the Service Tribunal did not
seek seniority over the said directly recruited persons and what they were asking for was the
vindication of their right to regular promotion from the date in question and if the petitioners were
found entitled to the same then they could not he deprived of it only because it could have caused
some prejudice to some others nor could the said others be heard to deny the said benefit deserved
by the petitioners. Therefore, we tind that nonimpieading of the said direct recruits to the appeals
filed by the present petitioners in the learned Tribunal could also be no ground to deny them a right
which had lawfully accrued to them.

18. Having thus, examined all aspects of the matter and for the above-discussed reasons, all these
petitions are converted into appeals which are allowed as a result whereof the impugned judgment
of the N.-W.F.P. Service Tribunal is set aside and as a further result whereof it is declared that the
petitioners (now appellants) shall be deemed to have been regularly promoted as Subject Specialists
from 31-8-2000 and not from 27-5-2003.

19. No orders as to costs.

M.H./L-6/SC ' Appeals allowed.
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e BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA
- - M SYPESHAWAR |

- Appeal No.935 of 2015

Mr. Rahmatullah
Sub-Divisional Wildlife Officer

VERSUS -

1. Secretary, Government of Khyber Pakhtunkhwa,
- Forestry, Environment and Wildlife Department.

2. Chief Conservator Wildlife Khyber Pakhtunkhwa Peshawar. ........ Respondents

Parawise comments on behalf of respondents:

Prelimina[y Objections:
1. The éppellant has no locus standi and cause of action.

2. The appealis time barred.
3. The appeal is not maintainable on the basis of non-joinder and mis-joinder of
unne.cessary parties. ' |
4. That this Honorable Tribunal has got no jurisdiction to entertain the appeal.
5. That the appeal is not maintainable in the present form. .

On Facts : ‘

1. Correct to the extent that he was appointed as Deputy Ranger Wildlife in 1982 and
promoted to rank of Range Officer Wildlife (BPS-16) in 2007. However, in fact he
was appointed on acting charge basis against the post of SDWO (BS-17) on

© 19-12-2013 which was otherwise ‘meant to be filled in through direct recruitment
through the Khyber Pakhtunkhwa Public Service Commission and for which -

. necessary requisition had already been sent to the Khyber'Pakhtunkhwa' Public
Service Commission as stop gap arrangement further aqtihg charge basis creates -
no right for regularization. ' ‘ | (

2. Pertains to record.

3. The appétlant was rightjy promoted as Sub-Divisional Wildlife Officer (B-17) on

regular basis on 12-03-2015 against a regular vacant post falling under the
promotion quota. ‘

Vd .
3 (’l[l D Incqrrect. The departmental appeal/representation was considered and rejected on

~merit by the competent authority vide No. SO(Estt)Envt/II-27/2k12/2290.déted I
12-08-2015 (Annexure-A)
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5. Incorrect. Each and every case is to be decided in the light of its own facts and
circumstances. According to the Provincial Government Promotion Policy,

promotion is always made with immediate effect (Annexure-B). Hence the appellant
has no cause of action to file instant ‘appeél as already narrated in para-1ab|ove. In
fact he was initially appointed on acting charge basis on  19-12-2013 against a
post df SDWO (BPS-17) which was meant for direct appointment quota to Ae filled
in through Khyber Pakhtunkhwa Public Service Commission on regular basis for
which a forrhai requisition had already béen placed with the Commission. However
later on, on availability of regular vacant post of SDWO (BPS-17) falling under
promotion quota, he was considered on merit being the senior mcést and prl)moted

.as SDWO (BPS-17) on regular basis with immediate effect i.e. 12-3-2015

Grounds

a. Pertains to record.

b. Pertains to record. However detail reply has been given in the above paras.

¢. Under the promotion policy of Government of Khyber Pakhtunkhwa, the “promotion will '
always be notified with immediate effect”.

d. Incorrect. The authority cannot promote the official with effect from the date of creation
of post under the rules as the process for promotion cases is taking time.| Further
promotion is not a vested right. ' '

(4

The promotion order has been issued as-per law; therefore appeal may b

dismissed with cost. ‘
, Chief Conse /\\?

Secretary to Governmen .
Khyber Pakhtunkhwa Khyber Pakhtunkhw
Forestry, Environment and Wildlife Peshawar
Department
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GOVERNMENT OF KHYBER PAKHTUNKHWA

NO.SO(Estt)/Envt/11-27/2K1

Dated Pesh: 12™ August, 2015

To
The Chief Conservator Wildlife,,
,/////fﬁ Rhyber Pakitunkhwa.
SUBJECT:  RESTORATION OF SENIORITY.

FORESTRY, ENVIRONMENT & WILDLIFE DEPARTMENT

2.2240,

I am directed to refer to your letter No. 6554/WL(E) dated 04.05.2015 on
1&} above subject and to inform that the Competent Authority has been pleased to

Fered

Endst: No.and date even.

Copy is forwa_rdeG to
Lepartment, Khyber Pakhtunkhwa.

.
(SY IM HUSSAIN
SECTION OFFICER

PS

Y

Idlife Division.

-

AH)

- SECTION OFFICER: (ESTT)

to Secretary Forestry, Environment & wildlife

f the appeal, preferred by Mr. Rehmatullah, Sub Divisional Wildlife Officer (BS-17),
presently working as Divisional Wildlife Officer, Mansehra Wi

A\
%,,%
A

r—tar
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ESTA CODE

'ESTABLISHMENT CODE KHYBER PAKHTUNKHWA
"( REVISED EDITION ) 2011

A COMPENDIUM OF LAWS, RULES AND INSTRUCTIONS
RELATING TO THE TERMS AND CONDITIONS
OF PROVINCIAL CIVIL SERVANTS

COMPILED BY;
(O&M) SECTION
ESTABLISHMENT & ADMINISTRATION DEPARTMENT
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within a period of six months from such recommendations, they would lapse. The
case of such civil servant would require placement before the PSB/DPC afresh.

Date of Promotion: :
‘Promotlon will always be notlﬁed w1th 1mmedlate effect

Notional Promotlon:

In respect of civil servants who retire (or expire) after recommendation of their
promotion by the PSB/DPC, but before its approval by the competent authority, their
promotion shall be deemed to have taken effect from the date of recommendation of
the PSB/DPC, as the case may be, and their pension shall be calculated as per pay
which they would have received had they not retired/expired.

Promotion of Civil Servants who are awarded minor penalties.

(a) The question of promotion to BS-18 and above in case of civil servants who have

been awarded minor penalties has been settled by the adoption of quantification of
PERs and CEI which allows consideration of such cases for promotion subject to
deduction of 5 marks for each major penalty, 3 marks for each minor penalty and 1
mark for each- adverse PER from the.quantified score and recommendation for
promotion on attaining the relevant qualifying threshold.

(b) However, the CEI policy is not applicable to civil servants in BS-16 and below.- In

IX.

this case, the concerned assessing authorities will take into consideration the entire
service record with weightage to be-given for recent reports and any minor penalty
will not be a bar to promotion of such a civil servant.

Promotion in case of pending investigations by NAB:

If there are any NAB investigations being conducted against an officer, the

fact of such investigations needs to be placed before the relevant promotion fora

which may take a considered decision on merits of the case.

2. All the ex1stmg instructions on the subj Ject shall stand superseded to the above
extent, with immediate effect.

e —————— e —— —
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: ' BEFORE THE KHYBER ‘L"Al\’HTUNI?HWA SERVICE TRIBUNAL,

; | PESHAWAR.

¢
Service Appeal No.935/15 .
Rahmatullah m.mmf;..v/smmmgr ‘ Secretar/ and others

} P t . ! ' '

| . , - ©+  REPLICATION '

] Respectfully Shewe th,

; AnSver to Drnflm nazy objections:

: All the five preiliminary objectlons are dillegal and
“incorrect. No reason 1n\ support of tne same 1is ever
given as to why appellant has no locus standl, cause
of action, appeai is lee barred the same 1is not

. . .
mairrainable ‘on accohnt. of~*mIs; - & non-joinder of
. t- . A - . '- ! ) " i
-neéwssaly parties,‘ hon ble " Tribunal has 'no

: jurisdlptlon and che appeal isv not ma1nta1nable

. (.

; ON FACTS:

: - 1) Adm:tted Lorxect to’ the extenﬁ of ‘appointment

) and  promet ;on to thé*~905t ot 'Range Officer

' Wildlife: B-I6 in the. year, 2007 ‘and as per

[ . ) - Al .

Ph . T . ’ i .

P averments of the"depgrgment;“ appellant was

: appointed on 19.12.2013 On acting charge basis

/
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as SDWO, B-17, meaning thereby tchat a post was
available and .is entitled for its benefits

since, 2013.

Not commented upon by ‘respondents, meaning
thereby that. posts of‘SDW@ B-17 Qefe available
since 01.07.2014, so apgéL}ant was entitled for

“its benefits, etc since_thét date.

In'respopse to this"pagaéof the-appeai it is
submitﬁed 'thatv the .péstf of SbWO‘ B~17 WASJ
faﬁailébie since 01.07.2@14, s§ the‘ department.
‘was legally bound to gise effect to the brdér‘
dated w.e.f. 01.07.2014 instead. of 12.03.2015.
Such view has been eﬁpressed by-thé:apex coﬁrt
;n plethéra of the judgmeﬁts that promotio&lbe
made from the date of availabilify of the.poéts

and not with immediate date.

.

That not correct. The pé;a. of the aépeél is
correct. .As for brde;,S of Jrejectidn . of
fepresentationAis;coqéérned, the samé'was aftér
ﬁhougﬁt'as appe&l before“fﬁé Hon’blé Tribunal_

was filed on 19.08.2015 after its maturity.

Regarding order of rejection dated :12.08.2015
of the departmental appeal, the same was till

date not endorsed to appellant but to chief

‘conservator Wildlife, KP, so the same has no

bearing effect'upén appellant’s fights.
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-NOTIFICATION

FORE

GOVERNMENT OF KHYBER PAKHTUNKHWA
STRY, ENVIRONMENT AND WILDLIFE DEPARTMENT

PARTMENT AS STOOD ON 22-05.2017

: Date of Birth &

| S#. | Name of Officer with Date of First entry Regular appointment/ promotion to the present post | Remarks |
' academic qualification | Domicile into Govt: Service Date -BPS Method of recruitment
1 2 i 3 4 5 6 7 . 8 .
1. Mr. Aman Ullah [ 22-12-1958 1-05-1982 19-12-2013 17~ By Promotion -
B.A . g Mardan BPS-05 ]
2. Mr. Ejaz Ahmad 08-02-1983 13-10-2014 13-10-2014 17 Direct Recruitment -
M.Sc Forestry Malakand BPS-17 | | ,
3. Miss Haseena Ambarin 17-02-1984 20-11-2008 13-10-2014 17 - Direct Recruitment -
M.Sc Forestry j Bannu BPS-16 ' ~
4. i Mr. Salah-ud-Din Ayubi . 25-04-1980 © 20-11-2008 T 13-10-2014 17 Direct Recruitment -
| M.Sc Forestry : Peshawar BPS-16 .
[5. Mr. Muhammad Abdus : 28-01-1986 20-11-2008 13-10-2014 17 Direct Recruitment -
' Samad : F.RBannu BPS-16
M.Sc Forestry } . : : ‘J
6. Mr. Niamat Ullah Khan 13-04-1987 13-10-2014 - 13-10-2014 17 Direct Recruitment -
M.Sc Forestry - North Waziristan BPS-17
| __Agency ] . l
7. -/ Mr. Muhammad Idress | 10-04-1982 - 13-10-2014 . 13-10-2014 17 Direct Recruitment ] -
_ M.Sc Forestry. ; Shangla = _BPS-17 o ‘
8. | Mr. Ishtiaq Ullah | 05-03-1986 13-10-2014 13-10-2014 17 | Direct Recruitment -
M.Se¢ Forestry ! Kohat BPS-17 . N ! —
9. Miss Maria Marjan 10-03-1985 13-10-2014 13-10-2014 ~17 '~ Direct Recruitment # -
, M.Sc Forestry i Karak BPS-17
. . | i .
l 10. | Mr. Rehmatullah, 15-10-1963 02-06-1982 12-03-2015 17 ! By promotion
! [FA L | Bannu BPS-05 i
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KHYBER PAKHTUNKWA

All communications should be
o e addressed to the Registrar KPK
SERVICE"IRIB_UNAL, PESHAWAR Service Tribunal and not any

official by name.

3

s 2= | Ph:- 091-9212281
| feggme®  No 2 (K /ST Dateds 1 7 2017

Fax:- 091-9213262

To,

Subject: -

The Secretary Forest,

Government of Khyber Paktunkhwa,
Peshawar.

JUDGMENT IN APPEAL NO. 935/2015, REHMATULLAH KHAN.

I am directed to forward herewith a certified copy of judgment dated

15/09/2017 passed by this tribunal on the above subject for strict compliance.

Encl: as above

.Qa.w
REGISTRAR +

KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL
PESHAWAR




Mr.Muhammad Ayaz, 07-04-1961 13-06-1982 17-11-2015 17 By promotion

B.A. Mardan BPS-05

Syed Taimur Ali Shah 20-12-1985 31-12-2015 31-12-2015 17 Direct Recruitment

M. Sc Forestry Swat BPS-17 o .

Miss Manahil Wahab 18-01-1992 " - 31-12-2015 31-12-2015 17 Direct Recruitment

M. Sc Forestry D.l.Khan BPS-17

Mr. Kiramat Shah 02-01-1981 31-12-2015 © 31-12-2015 17 Direct Recruitment

M. Sc Forestry Peshawar __ BPS-17 o . :

Mr.Munsef Ali, - 13-05-1989 31-05-2016 31-05-2016 17 Direct Recruitment

M.Sc Forestry Orkazai Agency BPS-17 : _ :
(FATA) » _

Syed Sarmad Hussain Shah, 18-08-1993 31-05-2016 31-05-2016 17 Direct Recruitment

M.Sc Forestry Mansehra BPS-17 o S

Mr.Naveed-Ul-Hagq, 15-05-1988 20-11-2008 21-06-2016- 17 By prom'otion

M. Sc Forestry Dir (Lower) BPS-16 s .

Endst No. SO (Estt)FE&WD/I-26/2K15

dated Peshawar the

Chief Secretary

Government of Khyber Pakhtunkhwa

/ 12017

Copy is forwarded to:-

Chief Conservator Wildlife Khyber Pakhtunkhwa, Peshawar. A S
Director Budget and Account Govt; Khyber Pakhtunkhwa Forestry, Environment and Wildlife'Department.
Conservators Wildlife Southern and Northern Circles.

All Officers concerned. /ZZ/M’ M - | : '

SECTION OFFICER (ESTT)

A=




