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Counsel for the appellant present. Mr. Kabirullah Khattak, 

Addl: AG alongwith Mr. Kurram Sajjad All Khan, Pharmacist for 

official respondents and counsel for private respondent No..4 

present.

5.06.2019

.*• '

Learned counsel for the appellant submitted before the 

court that the appellant has been retired from service w.e.f 

02.04.2020 due to which the instant appeal has become 

anfractuous and wants to withdraw. In this respect his signatures 

also affixed on the margin of the order sheet. Since the appellant 

has been retired from service as sated above, therefore, the instant 

service appeal is hereby dismissed as withdrawn. File be consigned 

to the record room. / \
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Appellant alongwith counsel and Addl. AG alongwith 

Sher Baz S.O foi- die respondents No. 1 to 3'present. Nemo 

for respondent No. 4.

Amended memo, of appeal alongwith copies submitted

04.03.2020

by the appellant. Copy handed over to representative of the

be given toNotice of amended appealrespondents,

re.spondent No. 4. To come up for written reply on main

appeal as well as repiy/arguments on stay application on 

19.03.2020. The restraint order dated 19.02.2020 shall remain

operative till the date fixed.

Member

Junior counsel for the appellant and Mr. Kabirullah 

Khattak, Additional AG for official respondents No. 1 to 3 

present. Mr. Khurram Sajjad Ali Khan furnished Power of 

Attorney on behalf of private respondent No. 4 submitted. 

The same is placed on record. Learned Additional AG for 

official respondents No. 1 to 3 as well as attorney for 

private respondent No. 4 requested for further time to 

furnish written reply/comments. Adjourned to 02.04.2020 

for written reply/comments before S.B. The restraint order 

dated 19.02.2020 shall remain operative till the next date.

19.03.2020

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

Due to public holiday on account of COVID-19, the 

case is adjourned for the same on 25.06.2020 before 

S.B.

02.04.2020

ii. .



19.02.2019 Appellant with counsel present and submitted amended 

appeaJ. 'Preliminary arguments heard.

Learned counsel for the appellant argued that through the 

present service appeal, the appellant has made impugned the order 

dated 16.09.2019 of his transfer from the post of MS DHQ 

. Hospital'KDA Kohat and posting of private respondent No.5 as 

Chief Medical Officer in the said hospital. Vide office letter dated 

■ 18.12.2019 it was conveyed that the departmental appeal filed by 

the appellant was rejected.

Learned counsel for the appellant while referring to the 

judgment of this Tribunal dated 09.02.2019 passed in Service 

Appeal No 823/2019, contended that since the private respondent 

No.5 is a Senior Medical Officer belonging to General Cadre, 

hence his appointment against Management Cadre post is illegal.

Submissions made by the learned counsel for the appellant, 

need consideration. The present service appeal is admitted for 

regular hearing subject to all just legal objections. The appellant is 

directed to deposit security and process fee within 10 days. 

Thereafter notices be issued to the respondents for written 

reply/comments. To come up for written reply/comments on 

04.03.2020 before S.B.
AppeHa^J^
Security-A^

- Annexed with the memo of appeal is an application for 

interim relief Notice of the said application be also issued to the 

respondents. In the meanwhile operation of impugned order dated

16.09.2019 shall remain suspended till the next date i.e. 

. 04.03.2020.

Member

* 9
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Junior to counsel for the appellant present. .

Requests-for adjournment-due to general, strike of-the 

Bar. Adjourned to 06.02.2020 before S.B.

• 24.01.2020
:■
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Appellant alongwith his counsel present. Mr. Taimur All Khan/ 

Advocate submitted Vakalat Nama on the behalf of the appellant. The same 

is placed on record. Learned counsel for the appellant also submitted 

application for amendment in the service appeal on the ground that the 

appellant filed departmental appeal against the impugned order; on 

23.09.2019 but the same was not decided at the time of institution of 

present service appeal i.e 02.12.2019. Later on, the departmental appeal 

was decided on 18.12.2019, therefore, he want to challenge the

06^02.2020

. 'ZZr

■:

departmental authority order through amendment in the present service. 

The reason mentioned in the application appears to be genuine, therefore, 

the application is allowed. To come up for amended service appeal on 

19.02.2020 before S.B.

.V

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER I..
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A¥ Form- A

FORM OF ORDER SHEET
Court of

2229/2019Case No.-

Date of order 
proceedings

Order or other proceedings with signature of judgeS.No.

31 2

The appeal of Dr. Farooq Shah resubmitted today by Mr. Ajoon 

Khan Advocate may be entered in the Institution Register and put up to 

the Worthy Chairman for proper order please.

26/12/20191-

(yf
REGISTRAR

This case is entrusted to S. Bench for preliminary hearing to be2- oput up there on

(A
CHAIR. N

. \

Appellant with counsel present.

Learned counsel requests for time to further 

prepare the brief regarding the jurisdiction of this 

Tribunal in maintaining the appeal in hand.

Adjourned to 24.01.2020 before S.B.

01.01.2020

Chairman

wV
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This is an appeal filed by Dr. Farooq Shah today on 02/12/2019 against the order dated 

16.9.2019 against which he preferred/made departmental appeal/ representation on 23.09.2019 

the period of ninety days is not yet lapsed as per section 4 of the Khyber Pakhtunkhwa Service 

Tribunal Act 1974, which is premature as laid down in an authority reported as 2005-SCMR-

890.

As such the instant appeal is returned in original to the appellant/Counsel. The appellant 

would be at liberty to resubmit fresh appeal after maturity of cause of action.

1 - Memorandum of appeal may be page marked according to the Index.
2- Annexures of the appeal may be attested.
3- Annexures of the appeal may be flagged.
4- Annexures are not in sequence which may be annexed serial wise as mentioned in the v. 

memo of appeal.
5- Copy of summary dated 08/01/2019 mentioned in the memo of appeal is not attached 

with the appeal which may be placed on it.
6- One more copy/set of the appeal along with annexures i.e. complete in all respect may 

also be submitted with the appeal.

No. /ST.

Dl. /2019
REGISTRAR- 

SERVICE TRIBUNAL 
KHYBER PAKHTUNKHWA 

PESHAWAR.
Mr. Aioon Khan Adv. Pesh.

>

A.'



•■' ;p^'■■■
'■V •* - --.■

f

#

■m' ivJBEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

■ S1fta;
AMENDED APPEAL NO.2229/2019

Dr. Farooq Shah V/S Govt: of BCP

' t

INDEX
S.No. Documents Annexure P. No.

Memo of appeal01 01-04
Suspension application 05-0602
Copy of the impugned notification 
along with departmental appeal_____
Copy of the order of Honorable 
Peshawar High Court

03 A&B

04 C

Copies of rejection order dated 
18.12.2019, affidavit, application and 
order sheet dated 06.02.2020

05 D,EF&G
■ ■ '■ i

Copy of the order of this Honorable 
Tribunal in same like case 09/08/2019 
along with clipping of newspaper

06 H

Vakatlama07

APPELLANT
/

THROUGH:
M. ASIF YOUSAEZAI 

ADVOCATE SUPREMeIcOURT
&

(TAIMUR AS KHAN) 
ADVOCATE HIGH COURT
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t.I-RiTFORF THF. KPK SERVICE TRIBUNAL PESHAWAR.

IAmended Appeal No. 2229/2019
i

Dr. Farooq Shah S/0 Zewar Shah R/0 Gulberg No. 2, 
House No. 284, Muhammad Ali Street Peshawar Cantt. IAPPELLANT

J

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary, 
Civil Secretariat, Peshawar.
Government of Khyber Pakhtunkhwa through Secretary Health, Civil 
Secretariat, Peshawar.
Director General (DG) Health Government of Khyber Pakhtunkhwa

1.
!

2.

3.
Khyber Road, Peshawar.
Dr. Raheem Khan, General Cadre of BPS-20, Medical Superintendent 
DHQ Hospital KDA, Kohat.

4.

RESPONDENTS

AMENDED APPEAL UNDER SECTION 4 OF THE KHYBER 
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST 
THE ACT OF RESPONDENT, UPON WHICH THE APPEAL OF 
APPELLANT REGARDING ILLEGAL, UNLAWFUL ORDER OF 
THE RESPONDENTS PERTAINS TO TRANSFER OF THE 
APPELLANT FROM DHQ HOSPITAL KDA KOHAT, BEING 
RETAINED MANAGEMENT CADRE BPS-20 TO OFFICE OF 
DIRECTOR GENERAL HEALTH SERVICE KPK PESHAWAR, 
BY CHANGING THE MANAGEMENT CADRE TO GENERAL

DEPARTMENTALIMPUGNED
BEARING NO. SOH(E-V)I- 

5/2007/SUMMARILY DATED 16.09.2019 COUPLED WITH THE 
SUMMARY DATED 08.01.2019 APPROVED BY THE WORTHY 
CHIEF MINISTER OF KPK PESHAWAR, HAS YET NOT BEEN 
DECIDED, HENCE THIS SERVICE APPEAL FOR TO 
DECLARE THE ACT OF THE RESPONDENT THROUGH 
WHICH APPELLANT ILLEGALLY TRANSFERRED TO 
OTHER PLACE OF SERVICE, BUT WITH THE CHANGE OF 
HIS RETRAINED CADRE AND AGAINST THE ORDER DATED 
18.12.2019 RECEIVED BY THE APPELLANT ON 27.01.2020 
WHEREBY THE DEPARTMENTAL APPEAL OF THE 

APPELLANT WAS REJECTED.

CADRE, VIDE 
ORDER/NOTIFICATION



PRAYER
THAT ON THE ACCEPTANCE OF THIS AMENDED APPEAL, 
THE
5/2007/SUMMARILY DATED 16.09.2019 COUPLED WITH THE 
SUMMARY DATED 08.01.2019 APPROVED BY THE WORTHY 
CHIEF MINISTER OF KPK PESHAWAR AND REJECTION 
ORDER DATED 18.12.2019 MAY GRACIOUSLY PLEASE BE 
SET ASIDE, AND THE APPELLANT MAY BE SUSTAINED TO 
HOLD HIS RETAINED MANAGEMENT CADRE INSTEAD OF 
GENERAL CADRE. ANY OTHER REMEDY WHICH THIS 
AUGUST TRIBUNAL DEEMS FIT AND APPROPRIATE THAT 
MAY ALSO BE AWARDED IN FAVOUR OF APPELLANT.

BEARING NO. SOH(E-V)I-NOTIFICATION

RESPECTFULLY SHEWETH: 

FACTS:

1, That retained BPS-20, specifically in the Management Cadre who was 
illegally, unlawfully treated by the respondents department, while passing 
their impugned department order/vide notification SOH(E-V)l- 
5/2007/Summary dated 16.09.2019. Coupled with the summary dated 
08.01.2019 approved by worthy Chief Minister of KPK, according to 
which the transfer of the appellant from DHO KDA Kohat in 
Management Cadre to office of respondent No. 3 in General Cadre is 
approved. (Copy of the impugned notification along with 
departmental appeal are appended herewith as annexure-A & B 

respectively.

2. It is the matter of the fact that appellant earlier released that it is the 
of the quo-warranto issuance of writ against the respondents department, 
by observing constitutional jurisdiction therewith, it was thus the writ 
petition bearing No. 5506/2019, preferred to Honorable Peshawar High 
Court, which was pleased to disposed off vide order dated 07.11.2019, 
according to which it was order that the writ petition is not maintainable 
in its present form, thus attract jurisdiction of this Hon’ble Tribunal 
Copy of the order of Honorable Peshawar High Court, on the writ 
petition of the appellant, is also enclosed herewith as Annexure-C).

3. That appellant being still aggrieved with the above impugned notification 
of his with regard to the transfer matter of the appellant specifically 
the basis of alter, change the cadre of management to cadre of General, 
filed service appeal in this august Service Tribunal, as before invoking of 
any constitutional jurisdiction or so of any appropriate forum whatsoever, 
it is the notable fact that on 23.09.2019, the legal requisition of preferring 
departmental appeal against the impugned order has already been placed 
before the competent authority of respondent Department but with the 

mum reply.

4. That the departmental appeal of the appellant was rejected on 18.12.2019 
and received by the appellant on 27.01.2020, which is duly supported by

case

I'.ft-

on
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an affidavit and the rejection order dated 18.12.2019 was also necessary 
to challenge before this august Tribunal, therefore the appellant filed 
application for amendment in the instant appeal which was allowed on 
06.02.2020. Hence the presents amended appeal on the following 
grounds amongst others. (Copies of rejection order dated 18.12.2019, 
affidavit, application and order sheet dated 06.02.2020 are attached 
as Annexure-D,E,F&G)

GROUNDS:-
A. That the impugned notification dated 16.09.2019 coupled with the 

summary dated 08.01.2019 approved by the worthy Chief Minister of 
KPK Peshawar and rejection order dated 18.12.2019 are against law, 
facts against the norms of justice and confronted with the usual way of 
treatment of such practices on the transfer matter by the respondent 
department, hence tenable in the eye of the law, thus liable to be set 
aside.

B. That It is the matter of the record that this Honorable Tribunal in such 
like same nature case bearing service appeal No. 823/2019 titled “Dr. 
Hameed Ali VERSUS Chief Secretary and others”, passed its well 
speaking, well elaborated order/judgment dated 09.08.2019, according to 
which the change of the cadre while transferring of the aggrieved 
appellant their under was declined by declaring the act of the respondent 
as illegal, unlawful, hence that case has also enjoyed publication in the 
daily newspaper. Therefore being fall under the same flow of the earlier 
litigation, this case of the appellant can easily be determined by this 
Honorable Court on the score of above cited earlier case decided by this 
Honorable Tribunal. (Copy of the order of this Honorable Tribunal in 
same like case 09/08/2019 alongwith clipping of newspaper are also 
appended herewith as Annexure-H)

C. It is the settled precedents duly precedented by the Supreme Court of 
Pakistan in its numerous consistent regular judgments on such like 
service matter that the cadre of the employee cannot be changed in any

so the act of the respondent with regard to the change of the 
cadre from Management to General, while transferring the appellant from 
DHQ KDA Kohat to office of the respondents No. 3 is obviously illegal, 
unlawfril cannot be warranted and sustainable in the eye of the law.

D. That order passed by the respondent is illegal, void without lawful 
authority and without jurisdiction thus deserve to the set-aside.

E. That any other ground may be raised at the time of arguments, with the 
kind permission of this Honorable Tribunal, if needed so.

manner

'I v’-,Vvr..
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It is, therefore, most humbly prayed that on acceptance of the 
appeal, on acceptance of the amended service appeal, the 
notification bearing No. SOH(E-V)I-5/2007/Summarily dated 
16.09.2019 coupled with the summary dated 08.01.2007 approved 
by the worthy chief Minister of KPK Peshawar and rejection order 
dated 18.12.2019 may graciously please be set aside, and the 
appellant may be sustained to hold his retained managei^ent cadre 
instead general cadre.

V.'X.

APPELLANT
THROUGH:-

M. ASIF YOUSAFZAI 
ADVOCATE SUPREME^URT

&

TAIMUR ALI KHAN 

ADVOCATE, HIGH COURT

.vy't i .> /

f.\ 11.^ r.Nv.v »
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR,

AMENDED APPEAL NO.2229/2019

Govt: of KPV/SDr. Farooq Shah

APPLICATION FOR SUSPENSION OF THE 
OPERATION OF IMPUGNED NOTIFICATION 
DATED 16.09.2019, TILL THE FINAL DECISION OF 

THE SERVICE APPEAL.

RESPECTFULLY SHEWETH;-

1. That the above noted service appeal is being filed before this Honorable 
Court, in which no date of hearing has yet been fixed.

2. That the respondent on the basis of the above impugned notification of 
transfer of the appellant from DHQ KDA Kohat to office of the 
respondent No. 03 while also changing the cadres of Management to 
General, is belt upon to take the charge of the above transfer seat and if 
so, the illegal, unlawful act of the respondent will attained sustainability.

3. That appellant has excellent and arguable case 
specifically prayed for suspension of the impugned notification till the 

logical conclusions of the matter in hand.

of its success, therefore

It is, therefore, respectfully prayed that on acceptance of this 
application, the suspension of the impugned operatiorj^ay kindly 
be suspended, till the fate of appeal in hand. a ^

APPl^LANT

THROUGH:-

M. ASIF YOU^FZAI 

ADVOCATE SUPREME COURT
&

TAIMUR Afcl KHAN 
ADVOCATE, HIGH COURT
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AFFIDAVIT
It is stated that the contents of the accompanying application are true and 
correct to the best of my knowledge and belief and nothing has been 
concealed from this Honorable Court. /'^ ^

DEPONENT
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authority has been 

Hereby made with

-D^E5^ShS5Sfthel6 

competent
of doctors

to CTJS-' the toiiowing posting/
best public Interests

Pro^
MS, DHQ 
KDA Kohat

6fecr.

J'i

jtfTZii ate eiifect m me
r^ma gf doctor

Farooq
t iMansgenent

To Hthe Dtrector
Health ^' 
Khyfaer '/

Report to
General 
Services
paifhrunkhwa.

Medical Medi^caiSuperintendent^ Dny i d
Hn^Airai KDA Kohat. ._j ^

T If,Kcu Shah
Cadre,Dr.

i-’’

-20*

BS-20 DHQ 
Hnspltal KDA Kohat^

j Dr. Raheem 
General Cadre, BS-20

V.
SECRETARY HEALTH 

KHYBER PAKHTUNKHWA
af even Mo. ft Date.

jy to the;
I Accountant General Khyber PakhtunKhwa. i SSr General Health Services Khyber Pakntunkhwa.
h MS, DHQ Hospital KDA Kohat.
I. OHO Kohat.
I PSO to Minister for Health, Khyber Pakhtunjihwa, k 
L PS to Secretary Health, Khyber Pakhtun)iHwa, Pesh^wa^ 

1 Doctors concerned. /
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•'\Government of Khyber Pakhtunkhwa

1 ' /HEALTH DEPARTWIENT / _

I" '

t
r
lv

minister khyber pakhtunkhwaSI IMMARY FOR CHIEF 

onQTlMr.Rn-RANSFFRS OF DOCTORS IN HEALTH DEPARTMEKL

of Health Management ;
Subject:

The post of District Heaith Officer Kohat falls to the share
pied by Dr.Mushraf Khan Management Cadre BS-ZO

Cadre in BS-20 and presently occu > •
post of Medical Superintendent DHQ Hospital KDA Kohat also falls

and presently occupied by Dr.Farooq ShahSimilarly the
to the share of Health Management Cadrq in BS-20 

Management Cadre BS-20.

2.

1

Dr.Rahim Khan belongs taThe General Cadre in Bsizo and presently wor^g as 

BS-20 DHQ Hospital KDA Kohat. It is pertinent to mention here that at
officer to be posted as District Health

3. ■

Chief Medical Officer 

present there is no spare 

Officer Kohat as well as '

- Member of Service BS-20 
Medical Superintendent DHQ Hospital Kohat.

;

schedule-lll of the Khyber Pakhtunkhwa. Govt Rules of Business, 

of attached Departments and other officers in (BS-19) and 

made With the approval of the Chief Minister (Annex-l). i
I

;the following posting/transfer

According to 
1985 the postings/transfers of Heads 

above in all Departments would be i

4.

of the above Health Department proposesIn view

of officers in the public interest. ^
5.

Proposed Posting

Report to 
General Health 
K'hyhftr Pakhtunkhwa 
District Health Officer Kohat

LPresent Posting

DistricTHealth Officer Kohat
Name of OfficerS# the Director 

Services^Khan
Cadre

t Dr.Mushraf 
X Management 
_ BS-20
2 rPr.Rahim

' Khattak Management 
Cadre BS-19' _—

Khan Waiting,for posting •

/
the Director 

Services
Report to 
General Health
Khyhffr Pakhtunkhwa. ___

Superintendent

MS DHQ Hospital KDA KohatShah
Cadre

DrFarooq
Management
BS-20
Dr.Raheem
Genera!
BS-20

3.
j

Medifial 
DHQ Hospital KDA KohatChief Medical Officer BS 20 

DHQ Hospital KDA Kohat
Khan

Cadre

!
Chief Minister Khyberis submitted for approval of the

Para-5 of the Summary6. -9^

Pakhtunkhwa, please.

(Dr.Syed Farooq Jamil) 
Secretary Health

_

V."

t. ■-

Minister foy Health 
Khyber Py^unkhwa r-»-

Khyber Pakhtunkhwa

i



, \ !

!
f:

f

Government of Khyber Pakhtunkhwa
:

HEALTH PePARTWIENT!

. 'vf-
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SUMMARY FOR CHIEF MINISTER KHYBER PAKHTUnkhwa 

POSTINGSATRANSFERS OF DOCTORS IN HFALTH DFPART^ylPMTSubject:
< • : \ . •f

Chief Secretary
f Khyber Rd'khtunkhwa:: I .

;■ ;

Chief Minister
Khyber Pakhtunkhwa

,!
J
!

1
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07. Summaiy for Chief Minister, Khyber Pakhtunkhwa regarding posting/transfer 
doctors has been examined. It is observed that the proposal of Healtli Department
selPcontradictoiy to the facts mentioned in Para-3 of tlfe Summary. The proposal is not only' 
cross

of
in Para-5 is

cadre posting but also involves posting of a junior officer against higher post. Moreover, ' 
tenure of the officers in their respective place of posting is not mentioned being one of the.: 
requirements of Posting/Transfer Policy of the Provincial Government (Annex-II).

08. The pioposal contained in Pai'a-6 read with Para-7 thereof may be'^ubmitted for
orders of Honourable Chief Minister KhyBerPalditunkhwa. l

:

J

■:

(ARSHAD MAJGEED) 
Secretary Establisliment 

JanuaryS^l 2019^ . Chief Secretary. ICtfvher PflkhtiinlfhwQ ;
X

i

A!<

I

»1 1^

I
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6
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.GOvkRNWIENT OF KHYBER PAKHTUNKHW 

HEALTH Department
[•!

o*
CO;

KHYBER PAKHTUNKHWA 

[[vl hF^' HEPARTMENiL
■Q1IMMARY FOP MINIST^

pnSTlNO^^RANSF^RS OF DOCTORS
summary on the subject noted above is placed below for approval of the 

Chief Minister Khyber Pakhtunkhwa, please.

M \
§

■/s’

Subject:

V
\

(Dr.Syed Farooq Jamil) 
Secretary Health

-a*

a ••

0 \ < f^X-'

S3'

SI, C
•J '

Minister for/^Health 

■ Khvber Pafkhtunkhwa
•V

o-3

a? o 
■i

/o ;ri 3.

i o<^/a \ /3-oi<^
i\ Minister for Health 
! Khyber Pakhtunkhwa

)

a
. ra: o ^ r.hi^ Secretary

vchyhfirPakhtunkhwa.i.

fi s s -i;

Principal Secretary Chief Minister 

KhyhPr Pakhtunkhwa ■

'• ■*

t
i

§" W
^;v'-
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i

^1
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Views of Establishment Department may kindlyi be perused vide ParaSummary^ 7-8 of the

. •
r"

... (ArshaU^jeed) 

Secretary Establishment ■ 
(^1 Jan., 2019

• V

! ; .
.1

Cllief Secretary TCT>ir

\

>vi
Oi: CHiEF SECREmRY

Govt; 01 Khybsv PaxhtynkhY^a
:1̂ Osi
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M' X.

I

PrlncipoH Secretary to CIVl
Khybeir (PsitUntiiiiBiikhwa

;•
y

• -v:

frrfA: - 
"i'R.O:-

p:
tr

Nr ‘
CHIEF SECRETARY 

Guvt.of Khyber Pakhtunkhn/a

•r!
IO ; t\ y

.-I ■■ i 11

G^tvi
4
■S ii

\

■i

O'*\ss‘Ae (i35-,ho^V (

«po H

Vi-«-0

■ V
r"' (-1 Pi• -y

'E .>■-

.P■ ■ 1 mr**
I*.* ^

m
ISbi

i

I
;.k"’

OP:i ' (tilP:'



V if;

Appeal
A'#■

it To
■f ■?''3 ■;■/The Secretaty,

Government ofKhyber Pakhtunkhwa,
Health Department, Peshawar

Request for Cancellation of Notification No.SOWF-VM-^nfm'?/
summary i.c Transfer order.

' 0"*-’

Unmm
m
'§ Subject:n
:

Respected Sir,
i

With due respect, it is submitted for your kind information that my transfer 
has been made form DPIQ Hospital KDA Kohat to Director General Health Office 

Peshawar vide Notification No.SOH(E-V)i-5/2007/Smnmaiy dated 16-09-2019
(copy attached). My substitute is Dr. Raheem Khan, chief Medical Officer fBS-20') 
General Cadre KDA Hospital Kohat. ^ ^ ^ ^

1

!
t
I
I!
i

i As per decision of the appeal No.823/1.9 by the'lOtyber Palthtunldwa 
Service fnbunal dated 08-09-2019, a Doctor of General Cadre cannot hold the 
post of Management Cadre (copy of decision attached). '

Sir, I,i^r^A u Shall (BS-20). management Cadrd MS DHQ Hospital
KDA Kohat while my substitute is Dr. Raheem Khan, Chief Medical Officer /BS- 
20) General Cadre DHQ Hospital KDA Kohat

I

i

i

It is therefore, requested that in the liglit of Khyber Pakhtunkhwa Service 

o^'^ei'/Notification No.SOH(E-V)/l-5/2007/summary dated 
16-09-2019 may please be cancelled and oblige!^.

)
!
I

}

i

Sincerely^ours,

(Dr. Farooq Shah BS-20)
i Management Cadre, 

MS DPIQ Plospital KDA Kohat

il
♦

i l.:i
I

:
i
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BEFORE THE HONORABLE PESHAWAR HY
PESHAWAR

Writ Petition No. -P/2019

Dr. Farooq Shah S/o Zewar Shah R/o Gulberg No. 02. liouse No. 284, 
Muhammad Ali Street Peshawar Gantt.

Petitioner

Versus

1. Government of Kliyber Palditunlchwa through Chief Secretaiy, 
Civil Secretariat Peshawar. •

2. Government of Khyber Pakhtunldiwa through Secretary Health, 
Civil Secretariat Peshawar.

3. Director General (DG) Health Government of Khyber 

Palditunkhwa Khyber Road Peshawar.

4. Dr. Raheem Klian General Cadre of BPS-20, Medical 
Superindent DHQ Plospital KDAKohat (Private Respondent).

Respondents

WRIT PETITION UNDER ARICLE 199 OF THE 

CONSTTIUTION OF ISLAMIC REPUBLIQ,OF PAIHSTAN 

1973 READ WITH OTHER ENABLING PROVISIONS OF 

APPLICABLE LAWS IN THE MATTER, FOR ISSUANCE 

OF THE APPROPRIATE WRIT OF QUO-WARRANTO 

AGAINST THE RESPONDENTS FOR DECIARE THE 

ACr OF TRANSFER OF THE PETITIONER BEING 

MANAGEMENl^ CADRE IN BPS-20 TO GENERAL 

CADRE, IS ILLEGAL, UNLAWFUL, VOID AB-INITIO, 
UNCONSTITUTIONAL, UNWARRANTED IN THE EYE 

OF lAW, NOT SUSTAINABLE.

4-

A TED
ourt

wp5506 2019 Dr Farooq Shah vs Govt full USB 14 PG

'-'4^
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PESHAWAR HIGH COURT. PESHAWAR

ORDER SHEET

Date of order 
or proceedings

Order or other proceedings with signature of Judge or 
Magistrate and that of parties of counsel where necessary.

2. 3.

07.11.2019 WP No.55()6-P/2019 with I.R.

Present: Mr. Ajoon Khan, Advocate for tlie 
petitioner.

Syed Sikandar Hayat Shah, AAG for 
the official respondents.

Mr. Ali Azim Afridi, Advocate for the 
respondent No.4.

♦ ♦ ♦ jK * * *

OAISER RASHID KHAN. J.- Through the petition

in hand, the petitioner has prayed as under:-

“On acceptance of this petition, the 
act of the respondents issuance of the 
impugned notification bearing No. 
SOH(E-V)l-5/2007/ Summary dated 
16.09.2019 coupled with 
summary dated 8.1.2019 approved 
by the worthy Chief Minister of KPK 
Peshawar may be declared as illegal, 
unlawful, unsustainable in the eye of 
law, ineffective upon the legal rights 
of the petitioner against the norms of 
relevant articles of constitution of 
Islamic Republic of Pakistan. Hence, 
liable to be recalled.”

N

the

2. Arguments heard and the available

\record perused.Iv

iI 3. In a situation, where the petitioner is a 

civil servant and where the matter relating to the
11

Airqf tlu\^aut. /'.V fOB) JuAtlcc Qnhrr HasUiil Khan
Jvwiet Muhammad Na^tm Arm'or1

1 AIIESTED
ourt •

^1i*
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fV^>'
posting and transfer obviously falls within the terms

and conditions of service, then the grievance of the

petitioner can only be looked into by the learned

KPK, Service Tribunal. However, this court cannot

intervene in such matters in view of the explicit bar

contained in Article 212 (2) of the Constitution of the

Islamic Republic ofPakistan, 1973.

4. Accordingly, this writ petition being not

maintainable before this court is dismissed. However,

the petitioner may seek his remedy before the proper

forum, if so advised. I

Announced.
Dated; 07.11.2019. 1i

Senior Puisne Judge

\

Judge

LMJJ. v^fcKTIFlfcD TO BE TRUE C OP>

»>• OAnun>««ahahaclat Orciai iop*

1 5 NOV 2019

No.
Date of Prcs^^ntalion of Appl 
No of Page 

Copying fot'-jei,
Tolul.......
pate of Pn 

Date of I)e iverv of copy.. 
Received I

^*.1.

1
■pariili<»n of^ '

i
si >T

K^T'

H AUa} Uus^uu), (Oli) Jmtict Qnhir Ra^hifi K^tuH 
Justice Muhanmctd Niiaem

mm
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government of KHYBER PAKHTUNKH^ 

“ I HEALTH Department -
-4

ft

■ j.
'1

No.SOH[E-V]/l-5/2007( 
Dated Peshawar the 18* D^c,20>^ \

To 1.

The Director General 
Health Services, Khyber Pakhtunkhwa
Peshawar.

RFpiTRST FOR rANCELLATION OF NOTIFCTION NO. SOHfRVlli 
»^/2n07/SUMMARY l.E TRANSFto ORDER

Subject:-

bear Sir,
I am directed to refer to Dr. Farooq Shah [BS-20] Management Cadre [Ex-MS

DHQ Hospital Kohat) appeal No. nil dated nil on the above captioned subject and to request 
that the applicant [now awaiting for posting in DGHS) may kindly be informed that his 

considered and regretted, as the orders were passed after obtaining approval ofappeal was 

competent authority, please.

(MUHAM^D IRFAN^SI^AN) 
BEc/lON OFFl^R-V

HEAjfrn DEPARTMENT

Health Department forCopy of the above is forwarded to the PS to Secret;
information.

SECTION OFFICER-V 
HEALTH DEPARTMENT

- '■ i

li

:n'
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m
, ^ ■ ■ i

■y
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BEFORE THE KHYBER PAKHTUNKHWA SER\n[CE TRIBUNAL,
PESHAWAR.

Appeal No. 2229/2019

Health department.V/SDr. Farooq Shah

APPLICATION FOR AMENDMENT IN THE INS 1 ANT APPEAL BY 
CHALLENGING THE REJECTION ORDER >ATED 18.12.2019 

RECEIVED BY THE APPELLANT ON 27.01.202t

1

RESPECTFULLY SHEWETHi
!

'1. Tliat appellant'has filed the instant appeal’in'this au^str-Tribunal 
against the order dated 16.09.2019, whereby the appellant belonging 
to Managemerit Cadre was transfer from the post of MS, DHQ 
Hospital KDA Kohat and report to DG Health Services and 
respondent No.4 beloriging'to General Cadre was posted on his post. 
The appellant field departmental appeal ag£:::;st the order dated 
16.09.2019 6n 23.09.2019, which was rejected on 18.12.2019, 
however that rejection order was not communicated to the appellant 
and after lapse of statutory period. Then the appell^t filed the present 
service appeal.'

2. That the instanf appeal is in reply stage which fixed for today i.e 

06.02.2020.

3. That as the departmental appeal was rejected od;_T8.12.2019, but was 
not communicated to the appellant and the np.W the rejection order 
dated 18.12.2019 was received by the appellant-'on 27.01.2020 which 
is duly supported by an affidavit on behalf of the appellant and which 
is necessary to be challenged before this august Tribunal, therefore the 

: appellant wants to challenge the rejection order dated 18.12.2019 
received on 27.02.2020 by amending the instant appeal. (Copies of 
order dated 18.12.2019 arid affidavit are attached as Annexure-

, a&b)/|L .
•tv

V '
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It is, therefore, most humbly prayed that on acceptance of 

this application, the appellant may allow to amend the instant appeal 
by challenging the rejection order dated 18.12. 
august Tribunal to meet the ends of justice.

9 before this

■

■>

APPELLANT

THROUGH:
M.ASIF\OUSAFZAI 

ADVOCATE SUPREME COURT
,1

&\
TAIMUE ALI KHAN 

ADVOCATl: HIGH COURT

i

AFFIDAVIT
It is affinned and declared that the contents of the above Application 
are true

r"

I and correct to the be^t of my knowledge and belief;%

%I
' V *1

■. DEPONENT.;,
i ;

1

;
V

'
1

;
.: % • • ■

PiI

. r-
l .

1

-I
I

i

' !
\
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I

before the KITYBER PAKTTTTTNTRTiWa
SERVICE TRTRTTTVrAL. PESHP^WAR^ ■'yi

?•!.

i
W'

I

Kljvbcr Pfl&lstuRJhwa 
SeS-vLce 'rvibwiaa■' '4B?"

Service Appeal No. 2^2^ /t>nia

Farooq Shah S/o Zewar Shah R/o Gulberg No, 2 

House No. 284, Muhammad Ali Street Peshawar Cantt.
.............. "Appellant

m.
E5iiiO’ No.

DatoS[-,

Dr.
i
rj

VERSUS

Government of Khyber PaMitunkhwa through Chief
Secretary, avil Secretariat, Peshawar

2. Government of Khyber Pakhtunkhwa through 

secretary health, Ovil Secretariat, Peshawar

3. Drrector (^neral (DG) health Government of Khyber 

Pakhtunkhwa Khyber Road Peshawar

Dr. R^eem Khan General Cadre of BPS-2®Medical 

superintendent DHQ Hospital KDA Kohat'

1.

!

i
i

4.
I I

i

...Respondents
1

!j SERVICE APPEAL U/S 4 OF KHYBER.(

. pakhtunkhwa SERVICE TRIBUI^AI 

act, 1974, AGAINST THE ACT OF 

RESPONDENT,

ij

•j

!
UPON WHICH THE 

APPEAL Of petitioner Regarding 

illegal, unlawful order of the 

respondent pertains to transfer
OF THE PETmONER

1

from DHQ 

KDA KOHAT, BEING

I

% HOPSITAL

■ I'V'

i
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r. n
m.

Junior to counsel for the appellant present.
Requests for adjournment due to general strike of the 

Bar. Adjourned to 06.02.2020 before S.B.

24.01.2020

V-

I

I ;

Appellant alongwith his counsel present. Mr. Taimur Ali Khan,06i02.2020

Advocate submitted Vakalat Nama on the behalf of the appellant. The same J 

is placed on record. Learned counsel for the appellant alsp submitted 

application for amendment in the service appeal on the ground that: the

appellant filed departmental appeal against the impugned order oov 

23.09.2019 but the same was not decided at the time of institution of-:, 

present service appeal i.e 02.12.205.9. Later on, the departmental apodal 

was decided on lS.12.2019, therefore, he want to challenge the 

departmental authority order through amendment in the present service. 

The reason mentioned in the application appears to be genuine, therefore,: 

the application Is allowed. To come up for amended service appeal on 

19.02.2020 before S.B.

;

r,

I

*•.

(MUHAMMAD AMIN KHAN KUNDl) , 
MEMBER

«:

\:h \,0^n.

.*

i

h 6;r •• ::
1

i.

i;. K^.

i
■ j

.17 •r.i-

: •i •

.V i.

: .•
■

V

\ X‘;-

\ t:
:



’ ''T' >• -.‘t-V 'i'.

\
• •

. *■

/-• ■5 IC
/

Order or other proceedings with signature of Judge or MagistrateDate of 
order/
proceedings

Sr. •
No

3 121

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
Service Appeal No. 823/2019

24.06.2018 ■ 
09.08.2019

Date of Institution 
Date of Decision

Dr. Hameed Ali S/o Sadaf Ali Agency Surgeon/Merged Area District 
Kurram.

Appellant

Versus

1. Chief Secretary, Government of Khyber Paklrtunkhwa, Peshawar.

2. Secretaiy Health Department Government of Khyber Pakhtunlchwa, 

Peshawar.

. 3. Director General Health Services Government of Khyber 

Pakhtunkhwa, Peshawar.

4. Dr. Moeen Begum AHQ Hospital Parachinar.
Respondents

-7"

Member(J)
-Member(E)

Mr. Muhammad Ilaniid Mughal 
Mr. Ahmad Hassan.......................

09.08.2019

JUDGMEN'l'
Mtn-TAMMAD HAMID MUGHAL. MEMBER: - AppellantXX'

■ cr present. Learned counsel for appellant present. Mr. Muhammad Jan 

learned Deputy District Attorney for official respondents present. 

Private respondent No.4 alongwith counsel present.

2. The appcllaol “Senior Medical Officer (BS-18)” has filed the

L-
i<ff

1
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'J /■

A

. 2

present service appeal .being aggrieved against the order dated 

14.03.2019 whereby his transfer from the post of Senior Medial Officer 

AHQ Hospital Parachinar to the post of Agency Surgeon Merged Area 

Kurram in place of private respondent No.4, was withdrawn.

3. Learned counsel for the appellant argued that vide order dated 

07.03.2019 the appellant was transfeiTed from the post of Senior 

Medical Officer AHQ Hospital Parachinar to the post of Agency 

Surgeon Merged Area Kurram however with in a few days of the

of the said order the same was withdrawn vide impugned 

order dated 14.03.2019. Further argued that the impugned order is 

premature and in utter violation of laws, rules and policy. Further 

contended that private respondent No.4 has already been posted as 

Agency Surgeon Merged Area Kurram since 2014 but she is not willing 

to leave the said post.

4. As against that learned Deputy District Attorney assisted by 

learned counsel for private respondent No.4, argued that the posting 

order of the appellant as Agency Surgeon Merged Ai'ea Kurram 

issued by the incompetent authority. Further argued that the post of 

Agency Surgeon (BS-18) falls to the share of Health Management 

Cadre in BS-18 while the appellant belongs to General Cadre and that 

cross cadre posting is against the Health Management Cadre Service

.Jlules, 2008. Next contended that the transfer posting order dated

issuance

was

N. 0

4)
, ^0^

..V'

07.03.2019 was illegal hence rightly withdrawn.

5. Arguments heard. File perused..
C* T

6. There is no dispute that the post of Agency Surgeon is a



3.y .
Management Cadre Post whereas both the appellant and private 

respondent No.4 belong to General Cadre.

Learned counsel for the appellant could not demonstrate that 

under the relevant rules, how a Medical Officer/Senior Medical Officer 

of General Cadre can be appointed against the Management Cadre post. 

Director Health Services Merged Areas Peshawar has exceeded his 

authority by issuing transfer posting order dated 07.03.2019 in relation 

to the appellant (BS-18) and private respondent No.4 .(BS-19).

In the- light of above, the appellant has not been able to seek 

indulgence of this Tribunal. £dnse]qi^ntiy the respondent departinent is 

directed‘to appoint suitable officer'from Management Cadre, against 

^e^post of Agency Surgeon Merged- Area Kurram, wUhin 15 days of 

the receipt, of this judgment. The respondent department is further 

directed to recall all the transfer posting orders of Medical 

Officer/Senior Medical Officers against the posts of Management 

Cadre. The present service appeal is disposed of in the above noted 

terms. Parties are left to bear their own costs. File be consigned to the

7.

8.

record room.

(Muhammad Hamid Mughal) 
Member

(Ahmad Hassan) 
Member

ANNOUNCED.
09.08.2019
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Appellant present. Learned counsel for the appellant 

present. Mr. Muhammad Jan learned Deputy District Attorney for 

official respondents present. Private respondent No .4 alongwith 

his counsel present. Vide separate judgment of today of this 

Tribunal placed on file, the appellant has not been able to seek 

indulgence of this Tribunal. Consequently the respondent 

department is directed to appoint suitable officer from 

Management Cadre, against the post of Agency Surgeon Merged 

' Area Kurram, within 15 days of the receipt of this judgment. The 

respondent department is further directed to recall all the transfer 

posting orders of Medical Officer/Senior Medical Officers against 

the posts of Management Cadre. The present service appeal is 

disposed of in the above noted terms. Parties are left to bear their 

own costs. File be consigned to the record room.

09.0fe2019

(Muhammad Hamid Mughal) 
Member

(Ahmad Hassan) 
Member

ANNOUNCED
09.08.2019
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE.0'

TRIBUNAL, PESHAWAR

, Service Appeal No.2^^^ /2019 

Dr. Farooq Shah
Appellant

VERSUS

Government of Khyber Pakhtunkhwa through Chief
RespondentsSecretary & others

INDEX
Description of DocumentsS.No Annex Pages
Service Appeal ^1.
Affidavit2. oA -/
Addresses of Parties3i
Application for suspension 

alongwith its affidavit
4.

g- 9
Copy of 

notification
the impugned 

alongwith
A&B5.

departmental appeal /Q - //
Copy of the order of Hon'ble 

Peshawar High court, on the 

writ petition of the petitioner

6. C

Copy of the order of this 

Hon'ble tribunal in same like
D7.

case 09/08/2019 alongwith 
clipping of newspaper / - /#
Wakalat Nama8.

Appella:
Through f

Ajoofr^^®

Advocate, High court 

Peshawar

r
Date: 02-December-20l9
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BEFORE THE KHYBER PAKHTimKHWA
SERVICE TRIBUNAL. PESHAWAR

iil-.ybsf Pa&MuWiwa 
Service TVIlisssial

Service Appeal /201Q E->i4M-v N«-

Dr. Farooq Shah S/o Zewar Shah R/o Gulberg No. 2, 
House No. 284, Muhammad Ali Street Peshawar Cantt.

................ Appellant

VERSUS

1. Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar

2. Government of Khyber Pakhtunkhwa through 

secretary health, Civil Secretariat, Peshawar

3. Director General (DG) health Government of Khyber 

Pakhtunkhwa Khyber Road Peshawar

4. Dr. Raheem Khan General Cadre of BPS-2®Medical 

superintendent DHQ Hospital KDA Kohat'

Respondents

F4Sedto-«lay SERVICE APPEAL U/S 4 OF KHYBER 

pakhtunkhwa SERVICE TRIBUNAL 

ACT, 1974, AGAINST THE ACT OF 

RESPONDENT, UPON WHICH THE 

APPEAL Of petitioner REGARDING 

ILLEGAL, UNLAWFUL ORDER OF THE 

RESPONDENT PERTAINS TO TRANSFER 

OF THE PETITIONER FROM DHQ 

HOPSITAL KDA KOHAT, BEING



2

RETAINED MANAGEMENT CADRE 

(BPS-20) TO OFFICE OF DIRECTOR 

GENERAL HEALTH SERVICE KPK 

PESHAWAR, BY CHANGING THE 

MANAGEMENT CADRE TO GENERAL 

CADRE,
DEPARTMENTAL

VIDE IMPUGNED

ORDER/NOTIFICATION BEARING NO. 
SOH(E-V)I-5/2007/ SUMMARILY DATED 

16/09/2019 COUPLED WITH THE 

SUMMARY 08/01/2019 

APPROVED BY THE WORTHY CHIEF
DATED

MINISTER OF KPK PESHAWAR, HAS 

YET NOT BEEN DECIDED, HENCE THIS 

SERVICE APPEAL FOR TO DECLARE 

THE ACT OF THE RESPONDENT 

THROUGH WHICH PETITIONER 

ILLEGALLY TRANSFERRED TO OTHER 

PLACE OF SERVICE, BUT WITH THE 

CHANGE OF HIS RETAINED CADRE.

Prayer:-
On acceptance of the service appeal, 

the not^eation bearing No. Soh(E- 

V)I-5/2007/ summarily dated 

16/09/2019 coupled with the 

summary dated 08/01/2019
approved by the worthy chief 

Minister of KPK Peshawar may
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graciously please be set aside, and 

the petitioner may be sustained to 

hold his retained management cadre 

instead of general cadre.

Respectfullu Sheweth:-

1. That retained BPS-20, specifically in the Management 

cadre who was illegally, unlawfully treated by the 

respondents department, while passing their impugned 

department order/vide notification SOH(E-V)i-5/2007/ 

summary dated 16/09/2019. Coupled with the summary 

dated 08/01/2019 approved by worthy Chief Minister of 

KPK, according to which the transfer of the petitioner 

from DHO KDA Kohat in management cadre to office of 

respondent No. 3 in general cadre is approved. (Copy 

of the impugned notification alongwith 

departmental appeal are appended herewith as 

annexure A & B respectively)

2. It is the matter of the fact that petitioner earlier released 

that it is the case of the quo-warranto issuance of writ 

against the respondents department, by observing 

constitutional jurisdiction therewith, it was thus the writ 

petition bearing No. 5506/2019, preferred to Hon’ble 

Peshawar High court, which was pleased to disposed off 

vide order dated 07/11/2019, according to which it was



4

ordered that the writ petition is not maintainable in its 

present form, thus attract jurisdiction of this Hon’ble 

tribunal. (Copy of the order of Hon’ble Peshawar 

High court, on the writ petition of the 

petitioner, is also enclosed herewith as 

annexure C)

That petitioner being still aggrieved with the above 

impugned notification of his own with regard to the 

transfer matter of the petitioner specifically on the basis 

of alter, change the cadre of management to cadre of 

Jannat, hence this service appeal inter alia on the 

following grounds amongst other, as before invoking of 

any constitutional jurisdiction or so of any appropriate 

forum whatsoever, it is the notable fact that on 

23/09/2019, the legal requisition of preferring 

departmental appeal against the impugned order has 

already been placed before the competent authority of 

respondent Department but with the mum reply, hence 

this petition.

3-

GROUNDS-

A. That the impugned notification dated 16/09/2019 

coupled with the summary dated 08/01/2019 approved 

by the worthy Chief Minister Of KPK Peshawar, 
against law, facts against the norms of justice and 

confronted with the usual way of treatment of such

are
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practices on the transfer matter by the respondent 

department, hence tenable in the eye of the law, thus 

liable to be recall.

It is the matter of the record that this Hon’ble tribunal 

in such like same nature case bearing service appeal No. 
823/2019 titled “Dr. Hameed Ali VERSUS Chief 

Secretary & others”, passed its well speaking, well 

elaborated order/judgment dated 09/08/2019, 

according to which the change of the cadre while 

transferring of the aggrieved petitioner their under was 

declined by declaring the act of the respondent as illegal, 
unlawful, hence that case has also enjoyed publication in 

the daily newspaper. Therefore being fall under the 

same flow of the earlier litigation, this case of the 

petitioner can easily be determined by this Hon’ble 

court on the score of above cited earlier case decided by 

this Hon’ble tribunal. (Copy of the order of this 

Hon’ble tribunal in same like case 09/08/2019 

alongwith clipping of newspaper are also 

appended herewith as annexure D)

B.

■>

S

C. It is the settled precedents duly precendented by the 

supreme court of Pakistan in its numerous consistent 

regular judgments on such like service matter that the 

cadre of the employee cannot be changed in any manner 

so the act of the respondents with regard to the 

changing of the cadre from Management to General,
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while transferring the petitioner from DHQ KDA Kohat 

to office of the respondents No. 3 is obviously illegal, 
unlawful cannot be warranted and sustainable in the eye 

of the law.

D. That order passed by the respondent is illegal, void 

without lawful authority and without jurisdiction thus 

deserve to the set aside.

E. That any other ground may be raised at the time of 

arguments, with the kind permission of this Honourable 

Tribunal, if needed so.

It isy therefore^ most humbly prayed that 

on acceptance of the appeal, on acceptance 

of the service appeal, the notification 

bearing No. SOH(E-V)I-5/2007/ summarily 

dated 16/09/2019 coupled with the 

summary dated 08/01/2019 approved by 

the worthy chief Minister of KPK Peshawar 

may graciously please be set aside, and the 

petitioner may be sustained to hold his 

retained management cadre 

general cadre.
inp^d of

Appellant
Through

Ajob^i Khan y"' ^ 
Advocate, High court 

Peshawar
Date: 02-December-20i9

•M'v-n X'-
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR

Service Appeal No. /2019

Dr. Farooq Shah
Appellant

VERSUS

Government of Khyber Pakhtunkhwa through Chief 

Secretary & others Respondents

ADDRESSES OF PARTIES

APPETT.ANT
Dr. Farooq Shah S/o Zewar Shah R/o Gulberg No. 2,
House No. 284, Muhammad Ali Street Peshawar Cantt.

RESPONDENTS
1. Government of Khyber Pakhtunkhwa through Chief 

Secretary, Civil Secretariat, Peshawar

2. Government of Khyber Pakhtunkhwa through 

secretary health. Civil Secretariat, Peshawar

3. Director General (DG)' health Government of Khyber 

Pakhtunkhwa Khyber Road Peshawar

4. Dr. Raheem Khan General Cadre of BPS-2, Medical 

superintendent DHQ Hospital KDA Kohat

Appellan
Through

AjooirKnan
Advocate, High court 

Peshawar

ji2--

Date: 02-December-20i9
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR

C.M No. /2019
IN
Service Appeal No. ./2019

Dr. Farooq Shah
Appellant

VERSUS

Government of Khyber Pakhtunkhwa through Chief
RespondentsSecretary & others

APPLICATION FOR SUSPENSION OF THE
OPERATION OF IMPUGNED
NOTIFICATION DATED 16/09/2019. TILL
THE FINAL DECISION OF THE SERVICE
APPEAL

* Respectfully Sheweth:

1. That the above noted service appeal is being 

filed before this Hon'ble Court, in which no date 

of hearing has yet been fixed.

2. That the respondent on the basis of the above 

impugned notification of transfer of the 

appellant from DHQ KDA Kohat to Office of the 

respondent No. 3 while also changing the cadres 

of Management to General, is belt upon to take
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the charge of the above transfer seat and if so, 

the illegal, unlawful act of the respondent will 

attained sustainability

3. That appellant has excellent and arguable case 

of its success, therefore specifically prayed for 

suspension of the impugned notification till the 

logical conclusion of the matter in hand.

It is, therefore, respectfully prayed that on 

acceptance of this application, the suspension 

of the impugned operation may kindly be 

suspended, till the fate of appeal in hand.

Appella;
Through

Ajo<WFfaia^ 

Advocate, High court 

Peshawar
Date: 02-December-20i9

AFFIDAVIT
It is stated that the contents of the accompan5ring 

Application are true and correct to the best of 

knowledge and belief and nothing has been concealed 

from this HonTale Court.

my

DEPONENT

• i

i
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rile Secretary,.
Government of Kliyber Pakhtunldiwa,
Health Department, Peshawar ’ '

Rctiiicst for riiiicellatioii of Notifie:i(i 
siiinniarv i.c Transf.M-

>3 ■;./

Subject:
.;i0 i^No.SOHrF.-V)U^/7fui-7/
■■s't ■

3^
Respected Sir,

I- beeTv^fo'rOHQ ifcS KDA 2:'
PeshawA^e Notification No.SOH(E-vV5/20°07/s''"^°‘
(copy attached). My substitute is Dr y2007/Summary dated 16-09-20! 9
General Cadre KDA Hospital Koliat i ' Officer (BS-20)

i
•I

i

\V‘d

KD.r Si,i “(sisrTn,“" “ “<-> ■
20) General Cadre DHQ Hospital KlOA Kohat" Ollrcer (US-

■i

It is therefore, requested tharin 
liibonal, my transfer order/Notificatio 
16-09-2019

Servicen No.SOH(E-V)/l-5/2007/summary dated
^ea.

i

G*“3,fJ;,2yyre
(Di-. Farooq Shah HS-20)

Maiiagemeni Cadre 
MS DHQ Hospital KDA Kohat

olP'l

.r-*'

:
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BEFOItE THE HONORABLE PESHAWAT^

PESHAWAR

Writ Petition No., -P/2019

Dr. Farooq Shah S/o Zewar Shah R/o Gulherg No. 02. House No. 284, 
Muhammad Ali Street Peshawar Gantt.

Petitioner

Versus

1. Government of Kliyber Palditunldiwa through Chief Secretaiy, 
Civil Secretariat Peshawar.

2. Government of Khyber Palditunldiwa through Secretary Health, 
Civil Secretariat Peshawar.

3. Director General (DG) Health Government of IGiyber 

Palditunkhwa Khyber Road Peshawar.

.4- Dr. Raheem Khan General Cadre of BPS-20, Medical 
Superiiident DHQ Hospital KDAKohat [Private Respondent).

Respondents

WTRIT PETITION UNDER ARICLE 199 OF THE 

CONSTI ITjriON OF ISLAMIC REPUBLIQ.OF PAIQSTAN 

1973 READ WITH OTHER ENABLING PROVISIONS OF 

APPLICABLE LAWS IN THE MATTER, FOR ISSUANCE 

OF THE APPROPRIATE WRIT OF QUO-WARRANTO 

AGAINST THE RESPONDENTS FOR DECLARE TRIE 

ACT OF TRANSFER OF THE PETITIONER BEING 

MANAGEMEN^r CADRE IN BPS-20 TO GENERAL 

CADRE, IS ILLEGAL, UNLAWFUI., VOID AB-INITIO, 
UNCONSTITUTIONAL, UNWARRANTED IN THE EYE 

OF I AW, NOT SUSTAIN ABLE.

OUlPt
iA'p5506 2019 Dr Farooq Shah vs Govt full USB 14 PG
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PESHAWAR HIGH COURT. PESHAWAR

ORDER SHEET

Date of order 
or proceedings

Order or other proceedings with signature of Judge or 
Magistrate and that of parties or counsel where necessaryNx, .C

2, 3.

07.11.2019 WP No.55()6-P/2019 with T.R.

Present: Mr. Ajoon Khan, Advocate for tlie 
petitioner.

Syed Sikandar Hayat Shah, AAG for 
the official respondents.

Mr. All Azim Afridi, Advocate for the 
respondent No.4.

+ >(!*»***

QAISER RASHID KHAN. J.- Through the petition

in hand, the petitioner has prayed as under:-

“On acceptance of this petition, the 
act of the respondents issuance of the 
impugned notification bearing No. 
SOH(E-V) 1-5/2007/ Summary dated 
16.09.2019 
summary dated 8.1.2019 approved 
by the worthy Chief Minister of KPK 
Peshawar may be declared as illegal, 
unlawful, unsustainable in the eye of 
law, ineffective upon the legal rights 
of the petitioner against the nonns of 
relevant articles of constitution of 
Islamic Republic of Pakistan. Hence, 
liable to be recalled.”

\

L__ coupled with the

2. Arguments heard and the available

record perused.

3. In a situation, where the petitioner is a 

civil servant and where the matter relating to the

AUnf VS
(DUiJusiicti Qiilxer f^oshulXhon

Jits/ICC Afuhumniad Noi’em Amror

ourt
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posting and transfer obviously falls within the terms

and conditions of service, then the grievance of the 

petitioner can only be looked into by the learned 

KPK, Service Tribunal. However, this court cannot 

intervene in such matters in view of the explicit bar

contained in Article 212 (2) of the Constitution of the

Islamic Republic of Pakistan, 1973.

4. Accordingly, this writ petition being not 

maintainable before this court is dismissed. However, 

the petitioner may seek his remedy before the proper 

forum, if so advised.

NAnnounced. r
Dated; 07.11.2019.

!
Senior Puisne Judge

\

Judge

ix-
ctwriPifeD TO BE TRUE C:OP>No.

•7/Paic orPr^'f-t.'^niadunof Ajjpi 
No tii

Court.
Artlolo iT.y o. »>« QAnuo.4i»ahah«06i OrdSex. i*»b.

•/y**A«

.. « ■* V

1 5 NOV 2019P (in-- iVL'. —-y„ 

'rului..____ ____
t;
m& i

panilidii ol' 

ivory of copy..
Ihsic of l*rt 
OiJU- of i)e!m

r-*

.................//m:m fy
1 Im

im /
Ai:a!lhn-.m. I-S

(DfljJiislke Qaiitr RoiMit Kht^n
JusUct Mu/iamnuui /Vbivffl Amvur

i
li
m)mli
I
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posting and transfer obviously falls within the terms 

and conditions of service, then the grievance of the 

petitioner can only be looked into by the learned 

KPK, Service Tribunal. However, this court cannot 

intervene in such matters in view of the explicit bar 

contained in Article 212 (2) of the Constitution of the 

Islamic Republic of Pakistan, 1973. .

r

4. . Accordingly, this writ petition being not 

maintainable before this court is dismissed. However, 

the petitioner may seek his remedy before the proper 

forum, if so advised.

NAnnounced. r
Dated; 07.11.2019.
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Order or other proceedings with sigiiatoe of Judge or MagistrateSr. i Date of 
No order/

proceedings
!

RFFORE THE KHVBER PAKHTUNKHWA SERVICE TRIBUNAL 

Service Appeal No. 823/2019

24.06.2018
09.08.2019

Date of Institution 
Date of Decision

Dr. Hameed Ali S/o Sadaf Ali Agency Surgeon/Merged Area District 
Kun'am.

Appellant

Versus

1. Chief Secretary, Government of Khyber Palditunldiwa, Peshawar.

2. Secretary Health Department Government of Klryber Pakhtunkhwa, 

Peshawar.

3. Director General Health Services Government of Kliyber 

Pakiitunkhwa, Peshawar.

4. Dr. Moecn Begum AHQ Hospital Parachinar.

Respondents

Jj9.08.20 Meniber(J)
-Mcmber(E)

Mr. Muhammad Hamid Mughal 
Mr. Ahmad Hassan-............. ........

1 9

JUDGMENT
MUI-L'VMMAD HAMID MUGHAL, MEMBER: - Appellant0h-\

C; ’

present. Learned counsel for appellant present. Mr. Muhammad Jan 

learned Deputy District Attorney for official respondents present. 

Private respondent No.4 alongwith counsel present.

2. The appellant “Senior Medical Officer (BS-18)” has filed the
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pi^iri^i^rcT^^PP^iTb^ aggrieved against the order dated 

14.03.2019 whereby his transfer from the post of Senior Medial Officer 

AHQ Hospital Parachinar to the post of Agency Surgeon Merged Area

Kurram in place of private 

3. Learned counsel for the appellant argued that vide order dated

07.03.2019 the appellant

pondent No.4, was withdrawn.res

transferred from the post of Seniorwas

Medical Officer AHQ Hospital Parachinar to the post of Agency 

Merged Area Kurram however with in a few days of theSurgeon

of the said order the same was withdrawn vide impugned 

order dated 14.03.2019. Further argued that the impugned order is

violation of laws, rules and policy. Furthei

issuance

premature and in utter 

contended that private respondent No.4 has already been posted as

2014 but she is not willingAgency Surgeon Merged Area Kurram since 

to leave the said post.

As against that learned Deputy District Attorney assisted by 

learned counsel for private respondent No.4, argued that the posting

4.

order of the appellant as Agency Surgeon Merged Ai'ea Kurram 

issued by the incompetent authority. Further argued that the post of 

Agency Surgeon (BS~18) falls to the share of Health Management 

Cadre in BS-18 while the appellant belongs to General Cadre and that 

cross cadre posting is against the Health Management Cadre Service 

Rules, 2008. Next contended that the transfer posting order dated 

07.03.2019 was illegal hence rightly withdrawn.

5. Arguments heard. File perused.

6. There is no dispute that the post of Agency Surgeon is

was

/I
aA\

0
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iiNjuKHij: A gunman 

power feeders for injured liis daughter and a 
Mansehra to address power man in the name of honour 
outages and low voltage in in Giyal village of Upper 
rherity andadjoiningareas. Kohistan districi on Friday.

Pnrrmrly. Mansehm hns 
three power feeders.

Pesco
,CC WEALTH IS THE 

FOUNTAINHEAD OF 
; PASSIONS.53

— HAZRATALIfA.S.)

Thn two ficd after the 
attack. Their whereabouts 

superintendent weren’t known, 
fingirippr Waspem Ahhas-- A resident said it would 
told an open kuicheri here be premature to say if both 
on Saturday that the 
ernment had sanctioned 
Rs2 billion for installation 
of t^'o power feeders.

gov- man and woman were alive.
man’s family 

searched for him in hospi- 
^ tals across Hazara division,

‘ Work on one feeder is but to no avail,” he said, 
complete, while work on the

“The78AH427

Kohat farmers 
want wild 
boars killed

The Kamila police said 
other wiU begin on Nov 1,” FIR of the incident hadn’t 
he said. The residents com- been registered as no one 
plained to him about low had approached police fork 
voltage, excessive power Meanwhile, deputy corn- 
cuts, long delayin the instal- missioner Arif Yousafzai on
lation of power meters, and Saturday said the adminis- 
inSated bills. tration was striving to pro-

The superintendent engi- vide basic amenities to the 
neer said the Pesco had 
^stalled Rs440 million 
rower transformers in three

..
‘i.

A SHOPKEEPER making a Chitrali cap, known as Pakol, at his shop in Peshawar on Saturday. — White StarKOHAT: The residents of 
various localities on the out-, 
skirts of the Kohat dty ha^ 
demanded of the wildlife 
department to kill wild b^rs 
for destroying standing orops/ 
vegetables and fruit trees. / 

Iftikhar HussainY prosi- 
dent of the model/t 
association, said tine 
had destroyed the sliding 
maize crop and Kgembles.

The black a/d wmte pigs 
have also becomf perma­
nent mena* for/ the city 
dwellers ^nd /motorists, 
damagingtheiv cars while 
crossing/he j/rwanda and 
by-pass <oads.

Mohammad Faisal, a local, 
told Dawn that he was cross­
ing the Jarwanda road the 
other day when a white boar 
suddenly came out from 
guava orchards. “I tried my 
best to avoid it but the boar 
hit my vehicle, slightly dam­
aging it,” he said.

A boar was killed by peo­
ple in Manaabad area after 
the wild beast entered the 
populated area the other day 
from the nearby orchards. 
People surrounded it and 
beat it to death.

Similarly, two boars were 
kilie^y the watchman of a 
rolled' on the bypass road. 
Th^ facers on the Bannu 
Road ’.Jpplained that their 
fields had been destroyed 
by the bows. — 
Correspondent.

people of Upper Kohistan 
district.Health dept flouts tribunal’s orders 

on management postings
They said 18 BPS-18 and BPS-19 doctors from doctors were made OSDs for not following the 

the m^agernent cadre were made officers on UlegaJ orders of their high-ups. while their sue- 
special duty lately, so they sat idle despite hav- cessors fell into Une with their bosses 
ing vast expenence and thus, adversely affect- The officials said many doctors held addi-
mg the i^rlang of^e department. _ tional charge of more than three positions

The officials said the OSDs also didn t get simultaneously though the law didn’t that for 
salay until they weren’t properly posted. more than three months

They said a senior management cadre doctor They said majority of doctors at the DG
u ^’eld positions, which didn’t

PESHAWAR: The health departeten. has lTa“efarr:„"™d'’„"ryZhim “x'he &l“d T
htded to remove the doctors of general cadre The offidall said the concept of OSD was naPs orders *fdeSLt L‘dnT‘reoSced

j V ® Pakhtunkhwa Services They said the departments couldn’t make ' such doctors to management posts
^ ordering the OSDs with the exception of the establishment They said qualified and efieible doctors of

noA j?" f belong to man- department, which required the post creation the management cadre were waiting for DostSSi Jf fl®'’ period so that he or she could take salary, ing. while the general cadre enjoyed^L privi-
Tho^^h^ the management seats. The officials said OSDs in the health depart- lege of additional charges of the^health man-

ment ^ f 1 ordered the appoint- ment not only stayed without salary until their agement posts like DHO, medical superinten
^ doctots fmm the management proper postings but they also weren’t given dents and project directors **

e to such positions, the health department health professional allowance for the period The officials said undpr rhp 15«. tho o i

“S535SE;
»^°w"a?madc dfstntrhlS^fSrol
Hangu early this month. They said usually, the management cadre

, . He told a group of resi-
feimers of Mansehra city dents during a meeting that 
and«ssuburbsandremoved the administration would
^ FW cent old wires for address their problems 
sf^ioott electric supply. • effectively.

e s^ the company had Mr Yousafzai said the 
. bteun one-window Dasu hydropower project

operluion Vor the speedy and Diamer-Basha dam
mstallerionMpowermeters. promised economic welfare

ha\m tangibly of the residents. —
reducetAline Ibsses anj^he -Correspondent

. t
fers
lars

alsi

Officials say general cadre 
medics continue to hold 
management cadre-positions

“We’

Power to remain suspended
By Ashfaq Yusufzai

PESHAWAR: The Peshawar Electric Supply Company 
has announced power suspension from five to six hours on 
Oct 28 (Monday) in different localities due to maintenance 
work on the transmission lines.

According to a statement issued here on Saturday the con­
sumers of UKV PAF and Tehkal, Commercial 1.2, University 
Town, KTH, Islamia CoUege, UKV Gul Bela, Pakha Ghulam 
C^UMi^ UKV Urmer, Baghbanan, Chamkani and 
Chughalpura, UKV, Urmer 2. New Hazar Khwani, Pandu 
Baba, Pandu Road, Ring Road, Kachori, Pandu Road 2, 
Sunzai, Yakatoot and Chairman Dakar feeders will face 
inconvenience from 8am to 2pm.

In Charsadda, the people of Umerzai 2, Tangi Nusratzai, 
Tangi 2, Mera Tangi will suffer from 9am to 2pm.

In Mingora, the consumers of UKV Marghuzar 
Mingora 1, 2. 3, 4. Gulkada, Takhta Band. Sanger, 
Bandai, Bara Bandai, Saidu Sharif, Saidu Baba, Sinor 
Qambar, Marguzar, Kabal 1,' 2, 3, 4'. Gogdara, Ajrang,’ 
Malam Jaba, Barikot, UKV Manyar, Shamozai, Barikot 
and Musakhel feeders will face inconvenience from Sam 
to 2pm.

In Swabi, consumers of UKV Totalai, Nawa Kallay, Col 
I Sh6r Khnn. Rdmlrhol T>o\r\A^rtfi __ i

/

and above, so their postings required the 
approval of the chief minister.
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GOVERNMENT OF KHYBER PAKHTUNKHWA 

" ■ health department .!

minister PAKHTUNKHWA
SUMMARY FOR
onQTiMr.sn-RANSFERS.OFDOCIORSJiHEALTHDEPMIME^ ;'

Kohat falls to the share of Health Management ;
pied by Dr.Mushraf Khan Management Cadre BS-20. |

Subject:
The post of District Health Officer 

Cadre in BS-20 and presently occu
Similarly the post of Medloal Superirrterrdent DHQ Hospital KDA Kohat alsr^Hs 

to the share of Health Marragemer^t Cadr^ in BS-20 and presently occupied by Dr.Faroog 

Management Cadre BS-20.

!

2.

Dr Rahim Khan belongs t^the General Cadre in 63^20 and presently worKing as

Chief Medical Officer BS-20 DHQ Hospital KDA Kohab It is pertment t'- — ^ 

present there is no spare Member of Service BS-20 officer to be pos ed as 

Officer Kohat as well as Medical Superintendent DHQ Hospitai KDA ,Kohat.

3. ■

According to (BS-t9) and,

m'ade Uh the aiiproval of the Cl^ief Minister (Annex-1). !

'the following posting/transfer

4.
1985 the postings/transfers of Heads 

above in all Departments would be i

In view of the above Health Department proposes
5.

i
of officers in the public interest.

Proposed Posting ' 

the Director
^Tresent Posting 

District Health Officer Koh^
Name of OfficerS# Report to 

General Health Servicesi
KKyhar Pakhtunkhwa____ _
District Health Officer Kohat :

Khan
Cadre

Dr.Mushraf
Management
BS-20

1.

,’i Khan Waitihgjor posting •Dr.Rahim 
Khattak Management 
Cadre BS-19 
Dr.Farooq 
Management 
BS-20 
Dr.Raheem 
General 
BS-20

2

the DirectorReport, to 
General Health Services 
Khvber Pakhtunkhwa.

Superintendent

MS DHQ Hospital KDA KohatShah
Cadre3.

IMediCal 
;DHQ Hospital KDA KohatChief Medical Officer BS-20(Se DHQ Hospital KDA Kohat4.

is submitted for,approval of the Chtef Minister Khyber
Para-5 of the Summary;6.

Pakhtunkhwa, please.
(Dr.Sysd Farooq Jamil) 

Secretary Health % '

Minister foi/Health 
Khvber PartdTtunkhwa rr^'

\:

khyber F-'skht.unkhwa
.[

■I
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Government of Khyber Pakhtunkhwa

HEALTH PEPARTWIENTI
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«
SUMMARY FOR CHIEF: MINISTER KHYBER PAKHTUNKHWA

POSTINGS/TRANSFERS of doctors in HEALTH DEPARTMENTSubject:
% ,'

;
1

1
1

;
Chief Secretary 
Khvber Pakhtunkhwa.

;•
i

? .

V
1

1

i

Chief Minister 
Khyber Pakhtunkhwa. Vi

!

I

; -*
\

•I

(
c

■ I’

V"
i* •i^

:■!
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ii!

;i

I
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;■

1

Chief Minister, Khyber Pakhtunkhwa regarding posting/transfer .of 

doctors has been examined. It is observed tliat the proposal of Healtli DeparUnent 
sel^contradictory to the .facts mentioned In Para^S of tKe Summary. The proposal is not only ^ 

cadre posting but also involves posting of a junior officer against higher post. Moreover, ' 

tenure of the officers in their respective place of posting is not ihentioned being one of thd^ 

requirements of Posting/Transfer Policy ofithe Provincial Government (Annex-U)
■ ' 1 ■ i '

The proposal contained in Para-6 read with Para-7 thereof may be^ubmitted for ; 

orders of Honourable Chief Minister KhjfBer Pakhtunkhwa.

• b Summary for07.
in Para-5 is

cross
I

i

f .

08.
' m2

1
1

f;
I i (ARSHAD MAJEED) 

i Secretary Establishment 
January^,! 2019

1 ■

Chief Secretary. ICtfyher Palditunkhvo

1

'1
'■I

»1 H.
vinMY

« *
:

! ■ ' CHIEF
' Govf'OiKM
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V

i
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ernwient of Khyber Pakhtunkhwa 

HEALTH Department

Gov

oJ

.r.^T^Mr.^rTRAusFERs.mm£imsM^mJhmpmm^L
subject noted above is placed below for approval of tht

Subject:

Summary on the 

Chief Minister Khyber Pakhtunkhwa. please.
»!■i-

•vr(• :'

(Dr.Syed Farooq Jarnil) ’ 
Secretary Health

r

T \*
■■ &

S

rf»'

[Wiinister for/(Health 

k-hyhp.r PakhtunkhwaL I'C
■

I }1O' -

f
lit O

/
ri r

I o^/a \ /s-oiqi

;k • •I Minister for Health 
Khyber Pakhtunkhwa ii I

r.hipff Secretary 
K'hyhpr Pakhtunkhwa

tAS
' ■§§':

b
'3 ■

!'

i

princioal Secretary to Chief Ministei
Khvber Pakhtunkhwa

1

I

•V

«Cf. 1
\5(l

.1

o1
i 13.! ioz -a

&[ 11i;
i

! ;
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4

S

I Views of Establishment ;Department may kindly; be perused vide Para 7-8 of the;
AI ISummary.

t •
4 .

(Arsha 
Secretary Establishment 

^lJan.,2019

ijeed);,^.*:

Chief Secretary KPK . ;
ii

■;

IW. •1
I i I

; >y]r ^hiefsecreta^
Govt: 05

- Ci> . ■; Os 
QfH

A■t=>

' I,
; •!'. O,

I■ I 

: ;.!S| g-'S
V :0! s "

I *V,

M ’ IL ’ Q,

PrlncipcS Secretary So CIVl 
' Khyfaeir E^khtiiimkhwa

!

V

i ‘V 'CHIEF SECRETARY
■

■iI
■i

; r-£1 Gsiyt. of Khyljer PakhtunkhvvaO
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J VAKALAT NAMAC-

V.'

/2020NO.L'>'' •

\

THE COURT OF
~

l>v // (Appellant)
(Petitioner)
(Plaintiff). /

VERSUS

, (Respondent) 
(Defendant)7!/

—fl/yve,

Do hereby appoint and constitute M. Asif Yousafzai, Advocate Supreme Court 
Peshawatf Xo appear, plead, act, compromise, withdraw or refer to arbitration for 
me/us as friy/our Counsel/Advocate in the above noted matter, without any liability for 
his default and with the authority to engage/appoint any other Advocate/Cbunsei on 
my/our costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all 
sums.and amounts payable or deposited on my/our account in the above noted .matter. 
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the 
proceedings, if his any fee left unpaid or is outstanding against me/us.

Dated /20
(CLIENT)

ACCEPTED
/

M ASIF YOUSAFZAI 
Advocate Supreme Court Peshawar.

&

TAIMUR ALI KHAN 
Advocate High Court, Peshawar

OFFICE:
Room # FR-8, 4*''Floor, 
Bilour Plaza,: Peshawar, 
Gantt: Peshawar 

Cell: (0333-9103240)



5- It

... .:i ■
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.

Appeal No. 2229/2019

ft*Dr. Farooq Shah V/S Health department.

APPLICATION FOR AMENDMENT IN THE INSTANT APPEAL BY 
CHALLENGING THE REJECTION ORDER DATED 18.12.2019 
RECEIVED BY THE APPELLANT ON 27.01.2020.

•v

RESPECTFULLY SHEWETH:

1. That appellant has filed the instant appeal in this august Tribunal 
against the order dated 16.09.2019, whereby the appellant belonging 
to Management Cadre was transfer from the post of MS, DHQ 
Hospital KDA Kohat and report to DG Health Services and 
respondent No.4 belonging to General Cadre was posted on his post. 
The appellant field departmental appeal against,, the order dated 
16.09.2019 on 23.09.2019, which was rejected" on 18.12.2019, 
however that rejection order was not communicated to the appellant 
and after lapse of statutory period. Then the appellant filed the present 
service appeal.

1
2. That the instant appeal is in reply stage which is fixed for today i.e 

06.02.2020.

3. That as the departmental appeal was rejected on 18.12.2019, but was 
not communicated to the appellant and the now the rejection order 
dated 18.12.2019 was received by the appellant on 27.01.2020 which 
is duly supported by an affidavit on behalf of the appellant and which 
is necessary to be challenged before this august Tribunal, therefore the 
appellant wants to challenge the rejection order dated 18.12.2019 
received on 27.02.2020 by amending the instant appeal. (Copies of 
order dated 18.12.2019 and affidavit are attached as Annexure- 
A*&B)

't.



-- 1
, ^ 'i

It is, therefore, most humbly prayed that on acceptance of 
this application, the appellant may allow to amend the instant appeal 
by challenging the rejection order dated 18.12. 
august Tribunal to meet the ends of justice.

- .'X

' '- A
9 before this • :

/

APPELLANT

THROUGH:
M.ASIF YOUSAFZAI 

ADVOCATE SUPREME COURT
/ ;

<&
TAIMUR ALI KHAN 

ADVOCATE HIGH COURT

AFFIDAVIT
It is affirmed and declared that the contents of the above Application 
are true and correct to the best of my knowledge and belief

cl

DEPONENT

/
//xx.

r 4 •- li,_, ".n ^.. I

I s
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{GOVERNMENT OF KHYBER PAKHTUNKHWA 

HEALTH Department /

No.SOH(E-V)/l-5/2007 
Dated Peshawar the 18* Dec,2019

To

The Director General
Health Services, Khyber Pakhtunkhwa
Peshawar.

REQUEST FOR CANCELLATION OF NOTIFCTiON NO. SOHfRV^l-
5/2007/SUMMARY I.E TRANSFER ORDER

Subject:-

Dear Sir,
I am directed to refer to Dr. Farooq Shah [BS-20) Management Cadre (Ex^MS 

DHQ Hospital Kohat) appeal No. nil dated nil on the above captioned subject and to request 

that the applicant (now awaiting for posting in DGHS) may kindly be informed that his 

appeal was considered and regretted, as the orders were passed after obtaining approval of 

competent authority, please. - I fl/f

(MUHAMMAD IRFAN/JSI\^AN) 
8Ec/lONOFFI^R-V 

HEa/tH DEPARTMENT

Copy of the above is forwarded to the PS to Secret^ Health Department for
information.

SECTION OFFICER-V 
HEALTH DEPARTMENT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
Peshawar. ^

Appeal No. 2229/2019

Health department.Dr. Farooq Shah V/S

APPLICATION FOR AMENDMENT IN THE INSTANT APPEAL BY 
CHALLENGING THE REJECTION ORDER DATED 18.12.2019 
RECEIVED BY THE APPELLANT ON 27.01.2020.

RESPECTFULLY SHEWETH;

1. That appellant has filed the instant Appdal in 'this augusTTribunal . 
against the order dated 16.09.2019, whereby the appellant belonging 
to Management Cadre was transfer from the post of MS, DHQ 
Hospital KDA Kohat and report to DG Health Services and 
respondent No.4 belonging to General Cadre was posted on his post. 
The . appellant field departmental appeal. against the order dated 
J6.09.20i9 on 23.09.2019, which was rejected on 18.12.2019,

. , however that rejection order was not communicated to the appellant
. and after lapse of statutory period. Then the, appeilant filed the present 

service appeal. , . ' ' ' , ‘

2. That the instant appeal is in reply stage which is fixed for today i.e 

06.02.2020.

ha:3. That as the departmental appeal was rejected ori'18.12.2019, but was 
not communicated to the appellant and the now the rejection order 
dated 18.12.2019 was received by the appellanf on 27.01.2020 which 
is duly supported by an affidavit on behalf of the appellant and which 
is necessary to be challenged before this august Tribunal, therefore the 
appellant wants to challenge the rejection order dated 18.12.2019 
received on 27.02.2020 by amending the instant appeal. (Copies of 
order dated 18.12.2019 and affidavit are atticched as Annexure- 
A&B)

.i

r-
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; •
It is, therefore, most humbly prayed that on acceptance of 

this application, the appellant may allow to arnend the instant appeal 
by challenging the rejection order dated 18.12 

■ august Tribunal to meet the ends of justice.
9 before this

APPELLANT
>

THROUGH:
M.ASIF YOUSAFZAI 

ADVOCATE SUPREME COURT
I

&
, TAEVrUR ALI KHAN 

ADVOCATO HIGH COURT

AFFIDAVIT>1

It is affirmed and declared that the contents of the above Application 
are true and correct to

I, ■

the best of my knowledge and belief.
n
k. I • ii

DEPONENT

i
■;

•r;

. ■ ■.
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i
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GOVERNMENT OF KHYBER PAKHTUNKHWA 

HEALTH Department y
i -■'A'

V ^ f
/ ..

‘ i

No.SOHCE-V]/l-5/2007 
Dated Peshawar the 18* Dec,2019

«

ITo - .
.1

\
: The Director General 
Health Services, Khyber P^tunkhwa ' 
Peshawar.

Subject:- REOUEST FOR CANCELLATION OF NOTIFCTION NO, SOHfRVII-
5/2007/SUMMAkY I.E TRANSFER ORDERV

Dear Sir,
I

lam directed to refer to Dr. Fardbq Shah [BS-20) Management Cadre (Ex-MS 

DHQ Hospital Kohat) appeal No. nil dated nil on the above captioned subject and to request 
that the applicant (now, awaiting for posting in DGHS) may kindly be iriformed that his 

appeal was considered and regretted, as the orders were passed after obtaining approval of 

competent authority, please. / /I/f

;

(MU D IRFANXJSli^N) 
ECTION OFFK^R-y 

HEa/tH DEPARTMENT

i

j

Copy of the above is forwarded to the PS to Secre Health Department for
information.

SECTION OFFICER-V 
HEALTH DEPARTMENT

;

I

i

i
>■
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«1"■M

notification

Peshawar, dated the 11*** DECEMBER, 2008

(N-WFP ActX^rof lQTTwh ^ct, 1973i • W.t- K Act XVIII of 1973), the Governor of the North-West Frontier Province
IS pleased to make the following rules, namely;

%
v«!3

' a
THE NORTH-WEST FRONTIER PRQVTNCF 

■ HEALTH rMANAGEMFNT) SERVICE RULES. 2hn«: .'AZ - • 5- :/ i

Si
PART-I 

GENERALIgj
1.North-fS«rPro'vreZ7h7ManaLm^^^^^^^^

(2) They shall come into force at once. '

m

a:m { .pefinitions.— In these rules, unless the 
following expressions shall have the 
them, that is to say -

2.m context otherwise requires, the 
meanings hereby respectively assigned to'Wm.TTf^ltaK.

|r. •'
(a) "appointing authority” in relation tomi *• , . ^ post, means the

respective authonty specified in para 4 of the North-West
Frontier Province Civil Servants (Appointment, Promotion and 
Transfer) Rules, 1989; ^lau

m. I
JT-m

Wi
1 (b) “Commission” means the North-West Frontier Province Public 

bervice Commission;
' -

‘111 -
f:.'. (c) Cadre means Health Management Cadre;

means the Government of the North-West

I:■mil

»:• (d) “Government”
, Frontier Province;

(e) "Governor”
Province;

(f) “Initial recruitment” 
by promotion or transfer;

m t-
i

f
M.m

■

the Governor of the North-West Frontiermeans
ft

i:
i

means appointment made otherwise than
.i, .

■

(g) "Member of Service” officer belonging to health 
management cadre as reflected in schedule I, II & HI;

means■ i [
m.:- ^ (h) "PHSA” means Provincial Health Services Academy; ■

.'M pr

■'ll .

m'li•M
fis
ii



(i) “Post” meaps a post specified in the Schedule-I of the rule and 
such other posts as may, from time to time, be detennined by 
the Government;

(j) “Schedule” means

i ;

MW
II

the schedule appended to these rules;
3 and
■ia® . ■ (k) “Service” means the North-West Frontier Province Health 

(Management) Service.

PART-n
RFCRUITMENTS

S'

!«■■...w .nri‘natlire ht Dofe—The Service shall comprise the posts
be determined by

4 3.
specified in the Schedule -I and such other posts as may 
Government from time to time.

4 Method of Apnointment.—Method of appointment, qi^lifications and other 
conditions to applicable to a post in the Service shall be such as laid down in the 

column 3 to 5 of the Schedule - II.

.5
■'5

:
t

5 Syllabus and examination for appointment by initial recruitment.--- 
Syllabus and standard for competitive examination for appointment by initial 
recruitment to the post in BS-17 shall be, as laid down in Schedule-Ill. ,

PART-ni
rONDlTIONS OF SERVICE

Pre-Service Training & Departmental Examinations,— (1) On
appointment to a post borne on the service in BS-17, every officer so appointed 
shall complete six months mandatory training including attachment as specitied in 
schedule -IV.

6.
■

41 ( 2 ) The training shall be followed by departmental examination to be 
conducted by Provincial Health Services Academy, which will be part of probation 
period. ,

7^ Tn-Service Training.—Selection for in-service trainings which are linked
seniority basis and those at verge of promotion- with promotion shall be done 

shall be given priority.
on

.iprWt^Practice?— ( 1 ) No Member of Service shall be allowed private 
practicerm^lieu he shall be entitled to non-practicing allowance, at such rate as 
may be prescribed by Government.

(2) ,^n of default, the.Member shall be liable to disciplinary actioncase
under the law. )
9. General rule. — In all matters not expressly provided for in these mles. 
Members pf Service shall be governed by such mles as have been or may hereafter 
be prescribed by Government from time to time.

Provided that in case of a dispute the Government shall have the final authority to
decide the matter in any manner it deems fit.

•i

:

1

'i



. 10. One time exercise. -- (1) '^Notwithstanding anything contained in the 
provision of these rules, Government shall, as one-time exercise, fill in posts in the 
Service described in'Schedulb-I by way of permanent transfer from amongst the. 
Officers of General Cadre in equivalent basic pay scale who have the qualification 
of Master of Public Health or Postgraduate Diploma in Public Health or' 
Postgraduate Diploma in Hospital Administration or Health Planning & 
Management or equivalent Master’s Degree / Diploma in Health management or 
allied disciplines and opt for absorption;

^Provided that the option once exercised shall be final.

;
/

(2). . Where the number of officers opting for absorption in
Management Cadre is more than the available positions in respective grade, the 
selection under one time exercise shall be done on the basis of seniority-cum- merit 
only in the respective grade;

Provided that for determining the suitability of the officers, additional 
relevant qualifications, trainings/courses in the relevant field and managerial 
experience, as such, shall be taken into consideration.

-am
.j Deletion of posts.—Posts reflected in the schedule-I shall stand deleted 

from any other service rules for the time being in force and such rules shall be 
. deemed to have been amended to the above extent:

11.
i V

0.-

SECRETARY TO GOVERNMENT OF NWFP 
HEALTH DEPARTMENT. i

i

Endst. of even No & Date.

r Copy to:
1. the Chairman, Public Service Commission, NWFP, Peshawar
2. PS to Minister for Health, NWFP.
3. PS to Chief Secretary, NWFP.
4. PS to Additional Chief Secretary, NWFP.
5. PS to Secretary E&A Department.
6. PS to Secretary Law Department.
7. PS to Secretary Finance Department.
8. Ps to Secretary Health.
9. PA to DGHS NWFP. '
10; Computer Programmer, Health Department.

It--
R-

ff-
&

I
(ADIL SAEED SAFI) 

SECTOIN OFFICER - Vi-
i:
fr

\



SCHEDULE-I
(Management Cadre)I L-l Members of Service in BPS-20;

Number 
of post

Nomenclature of postS.No.

01Director General Health Services, NWFP, Peshawar1
01Director (Admn) DGHS NWFP Peshawar

Director Health Services DGHS NWFP Peshawar
2

01•3.
.. . 03 ,Medical Superintendent Govt. LRH/KTH/HMC,Peshawar ^ ^.;4- _. V

06Medical Superintendent DHQ.Hospitals K.ohat, Bannu,
DIKhan, Mardan, Swatj Abbottabad_________________
Medical Superintendent, Mufti Mehmood Memorial Hospital
DIKhan _______ _________________ '
Medical Superintendent, Khalifa Gul Nawaz Hospital Bannu
Medical Superintendent, Govt. City Hospital Kohat Road
Peshawar______ __________ _____________________ __
Medical Superintendent, Sarhad Hospital for Psychiatric
Diseases Peshawar____________________________ _
Medical Superintendent, Ayub Teaching Hospital Abbottabad

5

016

017
018

019

0110
01Executive District Officer (Health) Peshawar11
01Executive District Officer (Health) Swat12
01Executive District Officer (Health) Mardan13
01Executive District Officer (Health) Kohat14‘

01Director Provincial Health Services Academy, Peshawar15
01Principal Public Health School Hayatabad Peshawar

Principal Pubic Health School Abbottabad
16

0117
01MS Mardan Medical Complex18
25TOTAL:
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MEDIGAL SUPERnvlTENDENT

^ -ill®
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r-v- A-/-;

^ • -’;V •• ■'• ' ''V"AA\'

i: i\-1.

• /{DHQTEACHING'HbSiPITA^-,-i■"P i' >: ■ i
■ : •.

> •

i. /PF .A
— •-■ '.. •■

. !
i

02. a-.--Dated Kohat the

The Direictor General Health Sewices ■ - > ■ a a - '..-
■ iGiyber-p^ti^hwa, Peshawar.

/03/2018.Xi.r '•
^ ---V' ■

■i I- ■

•;-'
. • T'

Sulyea:- ARRIVAL REPORT IN RKSPECT OF DR. FAROOO SHAH (MF-DICAI. 
■■■'A ■ ' SUPERH>frF.NnKNT.BPS-20> ' Wfir:-' :AA-At:AhA ''

;vv:; . ■■■ ■ ■-■ ;v'A. ■,;■;■ "A-

V.
-:

. . ^indly. refer to die -^Government pT khybef PakhtunWiwa: Health ’department 
Notification: No; SQH(E-V)1-5/2007 dated 2^2ft0--reg^ing-posting /; transfer agai the 

: vacant ppst of Medical Superintendent (BS V20) DHQ Hp^pjyi ]^A

I; Dr,. F^opq Shah (Management Cadre; BS -20) have submitted,arrivalire^ 
for duty as Medical Superintendent DHQ Teaching Hospital kdA kohat;dn Q1.0320i8 flF.N>.

• *)

Amyal .reports are.enclosed herewith (in;'duplMe):for.further necessar^^
' ' . . * 1 *• V ' ' • *

' ?

. i-

;

nv MEDICAL SUPERINTENDENT 
/. : DHQ TEACHING HOSPiTAL . 

'AkohaTaTEnel: As Above.
s'«' .

kEven No. & Dated:
; /, \ *•

Copy forwarded to the:- .

. 1. Accountant General KhyberPakhtunldiwa Peshaw^. '
- ,2. Section Officer (E-V) . ;G6\^mment of lChyfe|:ii;P^^ Health

, . Department Wrto his Notification No. referred a^pve; -^^ :
3. District Comptroller of Acepunts-Kohat:

■; >
For information and furtherhecessaj^ actiori.

. V*<•

■; >7MedicaL:Superintendent 
/ ; {DHQ TEAcHING'HGSPITAL
/ A: : , A kOHATiA;:

-HAa-

A
Ar.' -

. -
*:

A--
• V.>

*. '.'v/ W A .\
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OFFICE OF THE MEDICAL SUPERINTENDENT 

DHQ TEACHING HOSPITAL KDA KOHAT

Dated Kohat the: /I'-l /03/2020Ay
Vi /PFNo.

POWER OF ATTORNEY

I, hereby authorized Mr. Khurram Sajjad Ali Khan (Pharamcist; BS - 17) attached 

to DHQ Teaching Hospital KDA Kohat, having CNIC No.14301-7419277-5, to attend 

the honourable court of Service Tribunal Peshawar on behalf of the undersigned into the 

case titled as “Service Appeal No.2229/2019 - Dr. Farooq Shah versus Government of 

Khyber Paklitunkhwa, Health Department and others”.

*

He is directed to attend the honourable court regularly on the respective fixed 

dates of hearing till the final decision and to inform the undersigned about all 

proceedings, accordingly.

(DR^HIM KHAN)
MEDICAL SUPERINTENDENT 

DHQ TEACHING HOSPITAL 
KOHAT

I.n
<L)

Copy forwarded to the:-%
;l

I
Additional Advocate General Khyber Pakhtunkhwa Peshawar Services Tribunal 

y . Peshawar.
^3." Director General Health Services Khyber Pakhtunkhwa Peshawar.

4. Mr. Khurram Sajjad Ali Khan (Pharmacist; BS - 17) DHQ Teaching Hospital KDA 
Kohat.

For information w/r to Notification No.SOH(LIT 11)13-4461/2020 dated 26.02.2020.

1. Secretary to Government of Khyber Pakhtunkhwa Health Department Peshawar.

<a,\^ 4

■ i
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BEFORE THE HON'BLE PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

Service Appeal No 2229 of 2019

Dr. Farooq Shah Appellant

Versus

Govt, of Khyber Pakhtunkhwa & Others Respondents

Written Statement

Written Statement on Behalf of Dr. Rahim Khan, Private 

Respondent No. 4 is respectfully submitted as follows;

Preliminary objections:-

1. That the appellant has got no cause of action against the answering 

respondent no. 4.

2. That the appeal is vague, premature, incompetent and not 
maintainable as the appellant has attached with appeal no order, 
whatsoever, signifying his transfer and posting against any post of 
General Cadre.

3. That the amended appeal is not maintainable as the appellant has 

changed his stance without seeking prior and express permission 

for such amendment from the Hon'ble Court.

4. That the appellant has not come to the Hon'ble Court with clean 

hands. .

5. That the stance taken by the appellant in appeal is based on 

malafide.
i:
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On Facts
1. That para of the appeal is misconceived. It is very respectfully 

submitted that the appellant has concealed the facts as vide 

impugned order he not been transferred or posted against any post 
of General Cadre. According to impugned notification no. SOH (E- 
V) 1-5/2007/summary dated 16/09/2019 annexure "A" the 

appellant has been directed to report to the Director General 
Health Services Khyber Pakhtunkhwa.

That according to the norms of service the appellant is bound 

to report to the Director General Health Services Khyber 

Pakhtunkhwa (respondent no.3) either for further posting or for 

orders deemed appropriate by the competent authority.

That besides the above the summary dated 08/01/2019 was 

finally approved by the Chief Minister on 21/Jan 2019. That since 

the appellant has neither expressed any grievances against the 

posting of respondent no.4 as MS, DHQ Hospital KDA Kohat nor 

authorised to do so as such the grounds enumerated in the 

Summary dated 08/01/2019 for posting/transfer of respondent no. 
4 have attained finality and the appellant is, therefore, debarred 

from seeking any relief which may affect the career and posting of 
the answering respondent as MS, DHQ Hospital KDA Kohat,

2. That para no. 2 of appeal needs no detailed discussion, however, it 
is acknowledged that the appellant is a government servant and 

according to the terms and conditions of service the appellant is 

first bound to report to DG Health as directed and in case his 

posting is made against a post of General Cadre then he may seek 

remedy in the manner prescribed by law.

3. That in response to para no. 3 of appeal it is submitted that the 

appellant has preferred no Departmental Appeal as prescribed by 

law. Furthermore grounds taken in the letter addressed to the 

Secretary captioned as "Appeal'' are altogether different and 

inconsistent with the grounds taken in Service Appeal and as such 

the appeal is misconceived, incompetent and not maintainable.

Page 2 of 5
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4. That in response to para no. 4 of appeal it is submitted that 
rejection of letter captioned as "appeal" has neither transformed 

the said letter into a departmental appeal nor rejection of the same 

has converted the incompetent service appeal into a maintainable 

appeal. Moreover the appellant has made certain amendment in 

appeal xwithout the express permission of the Hon'ble Court which 

has altogether changed the stance of the appellant taken in the 

earlier appeal as such the amended appeal is not maintainable.

Grounds

Reply of RespondentS. No Grounds Taken by Appellant
That the impugned notification 

dated 16/09/2019 coupled with 

the summary dated 08/01/2019 

approved by the worthy Chief 
Minister of KPK Peshawar, and 

rejection order dated 18.12.2019 

are against law, facts against the 

norms of justice and confronted 

with the usual way of treatment of 
such practices on the transfer 

matter by the respondent 
department, hence tenable in the 

eye of the law, thus liable to be set 
aside.

That the appellant 
neither 

mentioned any 

reason nor has 

referred to any 

illegality. Moreover 

assertions made in 

ground "A" give no 

rise to any cause in 

favour of appellant.

has

A

It is the matter of the record that 
this Hon'ble tribunal is such like 

same nature case bearing service 

appeal No. 823/2019 titled "Dr. 
Hameed Ali VERSUS Chief 
secretary & others", passed its 

well speaking, well elaborated 

order/judgment dated 09/ 08/ 
2019 according to which the 

change of the cadre while 

transferring of the aggrieved

That
appellant has not yet 
been transferred and 

posted against any 

post of General Cadre 

as such the esteemed 

judgment of the 

Hon'ble Tribunal is

thesince

B

not applicable to the 

case of the appellant. 
The appeal IS

Page 3 of 5
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Thepetitioner their under was 

declined by declaring the act of 
the respondent as illegal, 
unlawful, hence that case has also 

enjoyed publication in the daily 

newspaper. Therefore being fall 
under the same flow of the earlier

of the 

easily be

premature, 
requisites of law are
that the appellant 
shall first report to DG 

Health for further
posting and in case he 

is posted against a 

post of General Cadre 

then he may seek his 

remedy in accordance 

with the procedure 

laid down in law.

litigation, this case 

petitioner can 

determined by this Hon'ble Court 
on the score of the above cited
earlier case decided by this
Hon'ble tribunal.

That the precedent
either referred to or 

settled by the apex 

Court and relied on 

by the appellant has 

not been identified 

by the appellant. 
Moreover any such 

precedent is not 
attracted to the case 

of the appellant as 

the appellant has not 
yet been transferred 

and posted against 
any seat of General 
Cadre.

It is the settled precedent duly
precedented by the Supreme 

Court of Pakistan in its numerous 

consistent regular judgments on 

such like service matter that the 

cadre of the employee cannot be 

changed in any manner so the act 
of the respondents with regard to 

the changing of the cadre from 

Management to General, while 

transferring tbe petitioner from 

DHQ KDA Kohat to office of the 

respondents No. 3 is obviously 

illegal, unlawful cannot be 

warranted and sustainable in the 

eye of the law

C

That the order is in 

consonance with law 

as the Government 
has the prerogative 

to direct such a civil 
servant to report to 

DG Health for further 

posting.

That order passed by the 

respondent is illegal, vid without 
lawful authority and without 

jurisdiction thus deserve to be set 
aside.

D
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That any other ground may be 

raised at the time of arguments, 
with the kind permission of this 

Honourable Tribunal, if needed so.

E Needs no detailed 

reply.

It is, therefore, very humbly prayed that since the 

appellant has failed to report to DG Health for further 

posting os such the appeal is premature and may, 

therefore, be very graciously dismissed.

Dated 20/03/2020

Dr. Raheem Khan

Respondent No. 4

Through

Muhammad Azim Khan Afridi, 

Advocate High Court, Peshawar.
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BEFORE THE HON'BLE PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Service Appeal No 2229 of 2019

AppellantDr. Farooq Shah

Versus

RespondentsGovt, of Khyber Pakhtunkhwa & Others

Affidavit

I, Dr. Rahim Khan do hereby solemnly affirm and declare that the 

averments of facts contained in the accompanying written statement 
true and correct to the best of my knowledge and belief & that 

nothing has been concealed by the deponent from this Hon'ble Court.

Dated 20.03.2020

are

Deponent 

Dr. Raheem Khan

Respondent No. 4
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BEFORE THE HON'BLE PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Service Appeal No 2229 of 2019

Dr. Farooq Shah Appellant

Versus

Govt, of Khyber Pakhtunkhwa & Others Respondents

Application for Vacation of Interim Order

Very respectfully Sheweth;

1. That the appellant has instituted the instant appeal against his 

alleged transfer/posting against a seat of General Cadre in which 

next date of hearing has been fixed as 2"^^ April 2020.

2. That the appellant has secured an interim order against his alleged 

transfer and posting despite the fact that he has not been 

transferred and posted against any post of General Cadre.

3. That the said restraint order has been illegally obtained by the 

appellant by misrepresentation of facts.

4. That since the appellant has not been transferred and posted 

against a seat of general Cadre as such he has got no prima facie or 

arguable case for the purpose of grant of such restraint order.

5. That the appellant is avoiding submission of report to DG Health to 

avoid his further posting and to retain and serve against a post of 
his own choice which is not permissible in law.

-



/
>

4

6. That the respondent no. 4 is lawfully serving against the said post 
of MS DHQ KDA Kohat since 17/09/2019 and that on the strength 

of said restraint order, the appellant has placed the respondent no. 
4 into a state of inconvenience.
(Copy of the charge assumption report is attached)

It is therefore very respectfully prayed that on acceptance of 
this application the interim restraint order may very graciously be 

vacated and the application of the appellant for the grant of 
temporary injunction and interim relief may please be dismissed.

Dated 20.03.2020

Dr. Raheem Khan 

Respondent No. 4

Throjjgh

Muhammad Azim Khan Afridi, 
Advocate High Court, Peshawar.
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BEFORE THE HON'BLE PAKHTUNKHWA SERVICE TRIBUNAL, 
PESHAWAR

Service Appeal No 2229 of 2019

Dr. Farooq Shah Appellant

Versus

Govt, of Khyber Pakhtunkhwa & Others Respondents

Affidavit

I, Dr. Rahim Khan, do hereby solemnly affirm and declare that the 

averments of facts contained in the accompanying application are true 

and correct to the best of my knowledge and belief & that nothing has 

been concealed by the deponent from this Hon'ble Court.

Dated 20.03.2020

Deponent 

Dr. Raheem Khan

Respondent No. 4



OFFICE OF THE 
MEDICAL SUPERINTENDENT 
DHQ TEACHING HOSPITAL 
K.DA; KOHAT

iiiP
0 ? CHARGE ASSUMPTION REPORT

. ,I, I)r. Rahim Khan (Medical Superintendent) has assumed the charge of Office of the 

\ Medical Superintendent DHQ Teaching Hospital KDA Kohat on 17-09-2019 vide Government of

, Khyber Pakhtunkhwa Health Department Notification No.SOH(E-V)l-5/2007/Summary dated 

T 16/09/2019.
' *>..• ■

• • .. • •*;
h

All correspondences meant for the Medical Superintendent DHQ Teaching Hospital 

. KDA Kohat may therefore be addressed to the undersigned.

SD/-
MEDICAL SUPERINTENDENT 

DHQ TEACHING HOSPITAL 
KOHAT

■' " • i f

. i i.
\I,. :

/7/PF . Dated Kohat the /09/2019

//fC . Copy forwarded for information to the:-

1 .1. Commissioner Kohat Division Kohat.
■: 2: District & Sessions Judge Kohat.

3. Deputy Commissioner Kohat.
4. Principal KMU - Institute of Medical Sciences Kohat.
5.. District Health Officer Kohat.
6: , Medical Superintendent Women & Children Hospital Kohat.
7. District Comptroller of Accounts Kohat.
8. District Police Officer Kohat.
9. District Officer (Finance & Planning) Kohat.
10. Executive Engineer (C&W) Kohat.
11. Regional Information Officer Kphat.
12. District Zakat Officer Kohat.
13. Manager, N.B.P (Main Branch) Kohat along-with specimen signatures.
14. Manager, N.B.P (KDA Branch) Kohat along-with specimen signatures.
15. Manager, Askari Bank Kohat along-with specimen signatures.
16. Manager, Khyber Bank Kohat along-with specimen signatures.

v-iC • •: -T
•. -i

j

i

I.X-

is■

MEDICAL SUPERINTENDENT 
DHQ TEACHING HOSPITAL 

KOHAT jjC

■u'-.



r.'

«

4
r- -X

Page 1 of 5
s ’

BEFORE THE HON'BLE PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

•I’

Service Appeal No 2229 of 2019

Dr. Farooq Shah Appellant

Versus

Govt, of Khyber Pakhtunkhwa & Others Respondents

Written Statement

Written Statement on Behalf of Dr. Rahim Khan, Private 

Respondent No. 4 is respectfully submitted as follows;

•• i\-
Preliminary objections:-

1. That the appellant has got no cause of action against the answering 

respondent no. 4.

;,i

2. That the appeal is vague, premature, incompetent and not 
maintainable as the appellant has attached with appeal no order, 
whatsoever, signifying his transfer and posting against any post of 
General Cadre.

3. That the amended appeal is not maintainable as the appellant has 

changed his stance without seeking prior and express permission 

for such amendment from the Hon'ble Court.

4. That the appellant has not come to the Hon'ble Court with clean 

hands.

5. That the stance taken by the appellant in appeal is based on 

malafide.

Page 1 of 5
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On Facts
1. That para of the appeal is misconceived. It is very respectfully 

submitted that the appellant has concealed the facts as vide 

impugned order he not been transferred or posted against any post 
of General Cadre. According to impugned notification no. SOH (E- 
V) 1-5/2007/summary dated 16/09/2019 annexure "A" the 

appellant has been directed to report to the Director General 
Health Services Khyber Pakhtunkhwa.

That according to the norms of service the appellant is bound 

to report to the Director General Health Services Khyber 

Pakhtunkhwa (respondent no.3) either for further posting or for 

orders deemed appropriate by the competent authority.

That besides the above the summary dated 08/01/2019 was 

finally approved by the Chief Minister on 21/Jan 2019. That since 

the appellant has neither expressed any grievances against the 

posting of respondent no.4 as MS, DHQ Hospital KDA Kohat nor 

authorised to do so as such the grounds enumerated in the 

Summary dated 08/01/2019 for posting/transfer of respondent no. 
4 have attained finality and the appellant is, therefore, debarred 

from seeking any relief which may affect the career and posting of 
the answering respondent as MS, DHQ Hospital KDA Kohat,

2. That para no. 2 of appeal needs no detailed discussion, however, it 
is acknowledged that the appellant is a government servant and 

according to the terms and conditions of service the appellant is 

first bound to report to DG Health as directed and in case his 

posting is made against a post of General Cadre then he may seek 

remedy in the manner prescribed by law.

3. That in response to para no. 3 of appeal it is submitted that the 

appellant has preferred no Departmental Appeal as prescribed by 

law. Furthermore grounds taken in the letter addressed to the 

Secretary captioned as "Appear are altogether different and 

inconsistent with the grounds taken in Service Appeal and as such 

the appeal is misconceived, incompetent and not maintainable.

Page 2 of 5
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4. That in response to para no. 4 of appeal it is submitted that 
rejection of letter captioned as "appeal" has neither transformed 

the said letter into a departmental appeal nor rejection of the same 

has converted the incompetent service appeal into a maintainable 

appeal. Moreover the appellant has made certain amendment in 

appeal without the express permission of the Hon'ble Court which 

has altogether changed the stance of the appellant taken in the 

earlier appeal as such the amended appeal is not maintainable.

Grounds

S. No Grounds Taken by Appellant Reply of Respondent
That the impugned notification 

dated 16/09/2019 coupled with 

the summary dated 08/01/2019 

approved by the worthy Chief 
Minister of KPK Peshawar, and 

rejection order dated 18.12.2019 

are against law, facts against the 

norms of justice and confronted 

with the usual way of treatment of 
such practices on the transfer 

matter by the respondent 
department, hence tenable in the 

eye of the law, thus liable to be set 
aside.

That the appellant 
neitherhas

mentioned 

reason nor has
referred to any
illegality. Moreover 

assertions made in 

ground "A" give no 

rise to any cause in 

favour of appellant.

any
A

It is the matter of the record that 
this Hon'ble tribunal is such like 

same nature case bearing service 

appeal No. 823/2019 titled "Dr. 
Hameed Ali VERSUS Chief 
secretary & others", passed its 

well speaking, well elaborated 

order/judgment dated 09/ 08/ 
2019 according to which the 

change of the cadre while 

transferring of the aggrieved

That
appellant has not yet 
been transferred and 

posted against any 

post of General Cadre 

as such the esteemed 

judgment of the 

Hon'ble Tribunal is 

not applicable to the 

case of the appellant. 
The appeal is

thesince

B
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petitioner their under was 

declined by declaring the act of 
the respondent as illegal, 
unlawful, hence that case has also 

enjoyed publication in the daily 

newspaper. Therefore being fall 
under the same flow of the earlier 

litigation, this case of the 

petitioner can easily be 

determined by this Hon'ble Court 
on the score of the above cited 

earlier case decided by this 

Hon'ble tribunal.

Thepremature, 
requisites of law are
that the appellant 
shall first report to DG 

Health for further
posting and in case he 

is posted against a 

post of General Cadre 

then he may seek his 

remedy in accordance 

with the procedure 

laid down in law.

It is the settled precedent duly 

precedented by the Supreme 

Court of Pakistan in its numerous 

consistent regular judgments on 

such like service matter that the 

cadre of the employee cannot be 

changed in any manner so the act 
of the respondents with regard to 

the changing of the cadre from 

Management to General, while 

transferring the petitioner from 

DHQ KDA Kohat to office of the 

respondents No. 3 is obviously 

illegal, unlawful cannot be 

warranted and sustainable in the 

eye of the law

That the precedent 
either referred to or 

settled by the apex 

Court and relied on 

by the appellant has 

not been identified 

by the appellant. 
Moreover any such 

precedent is not 
attracted to the case 

of the appellant as 

the appellant has not 
yet been transferred 

and posted against 
any seat of General 
Cadre.

C

That the order is in 

consonance with law 

as the Government 
has the prerogative 

to direct such a civil 
servant to report to 

DG Health for further 

posting.

That order passed by the 

respondent is illegal, vid without 
lawful authority and without 

jurisdiction thus deserve to be set 
aside.

D
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That any other ground may be 

raised at the time of arguments, 
with the kind permission of this 

Honourable Tribunal, if needed so.

Needs no detailed 

reply.
E

It is, therefore, very humbly prayed that since the 

appellant has failed to report to DG Health for further 

posting as such the appeal is premature and may, 

therefore, be very graciously dismissed.

Dated 20/03/2020

Dr. Raheem Khan

Respondent No. 4

Through

c
Muhammad Azim Khan Afridi, 

Advocate High Court, Peshawar.
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BEFORE THE HON'BLE PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Service Appeal No 2229 of 2019

Dr. Farooq Shah Appellant

Versus

Govt, of Khyber Pakhtunkhwa & Others Respondents

Application for Vacation of Interim Order

Very respectfully Sheweth;

1. That the appellant has instituted the instant appeal against his 

alleged transfer/posting against a seat of General Cadre in which 

next date of hearing has been fixed as April 2020.

2. That the appellant has secured an interim order against his alleged 

transfer and posting despite the fact that he has not been 

transferred and posted against any post of General Cadre.

3. That the said restraint order has been illegally obtained by the 

appellant by misrepresentation of facts.

4. That since the appellant has not been transferred and posted 

against a seat of general Cadre as such he has got no prima facie or 

arguable case for the purpose of grant of such restraint order.

5. That the appellant is avoiding submission pf report to DG Health to 

avoid his further posting and to retain and serve against a post of 
his own choice which is not permissible in law.



c ,

/
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6. That the respondent no. 4 is lawfully serving against the said post 
of MS DHQ KDA Kohat since 17/09/2019 and that on the strength 

of said restraint order, the appellant has placed the respondent no. 
4 into a state of inconvenience.
(Copy of the charge assumption report is attached)

It is therefore very respectfully prayed that on acceptance of 
this application the interim restraint order may very graciously be 

vacated and the application of the appellant for the grant of 
temporary injunction and interim relief may please be dismissed.

Dated 20.03.2020

Dr. Raheem Khan 

Respondent No. 4

Through

Muhammad Azim Khan Afridi, 
Advocate High Court, Peshawar.
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BEFORE THE HON'BLE PAKHTUNKHWA SERVICE TRIBUNAL, 
PESHAWAR

Service Appeal No 2229 of 2019

Dr. Farooq Shah Appellant

Versus

Govt, of Khyber Pakhtunkhwa & Others Respondents

Affidavit

I, Dr. Rahim Khan, do hereby solemnly affirm and declare that the 

averments of facts contained in the accompanying application are true 

and correct to the best of my knowledge and belief & that nothing has 

been concealed by the deponent from this Hon'ble Court.

Dated 20.03.2020

Deponent 

Dr. Raheem Khan

Respondent No. 4



OFFICE OF THE 
MEDICAL SUPERINTENDENT 
DHQ TEACHING HOSPITAL 
KDA;KOHAT

;

1

CHARGE ASSUMPTION REPORT
'A;

I, Dr. Rahim Khan (Medical Superintendent) has assumed the charge of Office of the•••
I#. Medicai Superintendent DHQ.Teaching Hospital KDA Kohat on 17-09-2019 vide Government of

Khyber Pakhtunkhwa Health Department Notification No.SOH(E-V)l-5/2007/Summary dated
16/09/20:19. .

All correspondences meant for the Medical Superintendent DHQ Teaching Hospital 

feA; KDA Kohat may therefore be addressed to the undersigned.
■A?.-':-

SD/-
MEDICAL SUPERINTENDENT 
DHQ TEACHING HOSPITAL 

KOHAT■):

nNo: 7^f r>7//o /PF Dated Kohat the /09/2019,

Copy forwarded for information to the:-

I i . Cbmmissioner Kohat Division Kohat.
I 2. District & Sessions Judge Kohat.

3. Deputy Commissioner Kohat.
4. Principal KMU - Institute of Med cal Sciences Kohat.
5. , District Health Officer Kohat.,
6. Medical Superintendent Women Children Hospital Kohat.
7. District Comptroller of Accounts Kohat.
8. District Police Officer Kohat
9. District Officer (Finance &.Planning) Kohat.
10. Executive Engineer (C&W) Kohat.
11. Regional Information Officer Kohat.

. 12. District Zakat Officer Kohat!
13. “Manager, N.B.P (Main Branch) Kohat along-with specimen signatures.
14. Manager, N.B.P (KDA Branch) Kohat along-with specimen signatures.
15. Manager, Askari Bank Kohat along-with specimen signatures.
16. Manager, Khyber Bank Kohat along-with specimen signatures.
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MEDICAL SOPERINTENDENT 

DHQ TEACHING HOSPITAL 
KOHAT jL
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