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Counsel for the appellant present. Mr. Kabirullah Kﬁattak, .
Addl: AG alongwith Mr. Kurram Sajjad Ali Khan, Pharmacist for

ofﬁcial‘ respondents and counsel for private respondent No.4

present.

Learned counsel for the appellant submitted before the

court that the appellant has been Tretired from service w.e.f »

02.04.2020 due to which the instant appeal' has become

anfractuous and wants to withdraw. In this respect his signéytu_res

also affixed on the margin of the order sheet. Since the appellént ‘

has been retired from service as sated above, therefore, the instant

to the record room.

Announced:
25.06.2019

-service appeal is hereby dismissed as withdrawn. File be consigned

" (Mian Muhamm4d)
Member(E)'




L 04.03.2020

19.03.2020

© 02.04.2020

Appellant alongwith counsel and  Addl. AG alongwith
Sher Baz S.0  for the respondents -No. 1to '3'p1'csent.' Nemo -
for respondent No. 4.

Amended memo. of appeal alongwith copies submitted
by the appellant. Copy handed over (o representative of the
respondents.  Notice of amended appeal be gii/@ﬂ to
respondent No. 4. To come up for \rvfi‘tten’rcply on méin
appeal as well as reply/arguments- on stay appl'ication on

- 19.03.2020. The restraint order dated 19.02.2020 shall remain

operative till the date fixed.

Member

Junior counsel for the appellant and Mr. 'Kabirullah-_

Khattak, Additional AG for official respondents No. 1to 3

present. Mr. Khurram Sajjad Ali Khan furnished Power of

Attorney on behalf of private respondent No. 4 submifted.

The same is placed on record. Leamed Additional AG ‘fo‘r- N

official respondents No. 1 to 3 ‘as wél! as attorney. for

private respondent No. 4 requested .f'or further-time to

furnish written reply/comments. Adjourned to 02.04.2020

for written reply/comments before S.B. The restraint order
dated 19.02.2020 shall remain operative till the next date.

L

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER ‘

Due to public .holiday on account of COVID-19, the
case is adjourned for the same on 25.06.2020 before
sB. 7 | |

/%der

-
&



S 19.022019 0 - Appellarit with counsel present and submitted amended

appeal: Préliminary arguments heard.

' Léérned counsel for the appellant argued that through the
present service appeal, the'appellant has made impugned the order

| datéd 16.09.2019 of his transfer from the post of MS DHQ
~H.os‘p‘itél' KDA Kohat and posting of private respondent No.5 as
Chief Medical Officer in the said hospital. Vide office letter dated

: '.1.8.12".2019 it was conveyed that the departmental appeal filed by

the appellant was rejected.

Learned counsel for the appellant while referring to the
judgment of this Tribunal dated 09.02.2019 passed in Service
Appeal No 823/2019, contended that since the private respondent
Nq.S is a Senior Medical Officer belonging to General Cadre,

hence his appointment against Management Cadre post is illegal.

Submissions made by the learned counsel for the appellant,
need consideration. The present service appeal is admitted for
regular hearing subject to all just legal objections. The appellant is
directed to deposit security and process fee within 10 days.
Thereafter notices be issued to the respondents for written
reply/comments. To come up for written reply/comments on

104.03.2020 before S.B.

- Annexed with the memo of appeal is an application for

... =" interim relief. Notice of the said application be also issued to the
respondents. In the meanwhile operation of impugned order dated

16.09.2019 sha.ll remain suspended till the next date i.e.

. 04.03.2020. \
o 224

Member




. 24.01.2020 Junior to counse! for the appellant present. . _
. ' Requests- for adjournment -due to- general stnke of the_ A
Bar. Adjourned to 06.02.2020 before S.B. '

20650‘2:202‘0‘ ,:: o ~Appellant- alongwith his counsel present. Mr. Taimur -Alu Khan -

Advocate submitted Vakalat Nama on the behalf of the appellant The same--if»;"'

~is placed on record. Learned counsel for’ the appellant also - subm|tted[,':‘.f

application for amendment in the service appeal on the ground that the'g,"'
- appellant filed departmental appeal agamst the |mpug.ned -.Ao'r.,der_,. onﬁ_,fj

23.09. 2019'but the same was not decided at the "time Ao'f':‘insti'tution Of;j

: present service appeal i.e 02.12.2019. Later on, the departmental appeal:}-
. was decided on 18.12.2019, therefore, he ‘want to challenge the;;,‘f=
j departmental authority order through amendment in the present servrce :
| . - i -_ 'The reason mentioned in the application appears to be genusne therefore

: the application is allowed. To come up for amended service. appeal on"i;_ )

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER

. 19.02.2020 before 5.B.
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FORM OF ORDER SHEET
Court of B '
Case No.- 2229/2019
S.No. Date of order Order or other proceedings with signaturg ofjudgé
proceedings ' o :
;1 2 3
1 26/12/2019 The appeal of Dr.} Farooqg Shah resubmitted'tqday by Mr. Aj?on
Khan Advocate may be entered in the Institution Register and put up to
the Worthy Chairman for proper Qrdei’ pleasé. - ' Qp/\9 L
REGISTRAR -
5. This case is entrusted to S. Bench for preliminary hearing to be
| | put up there on CZ[ {o{ é O B ‘ -
01.01.2020 Appellant with counsel present. -
| | Learned counsel ‘requests for time to - further
prepare the brief regarding the jurisdiction of this
Tribunal in maintaining ﬁhe appeal in hand. -
Adjourned to 24.01.2020 before S.B.
Chairman




This is an appeal filed by Dr Férpoq Sheh teday on 02/ 12/2019‘ against the order dated'_ |
16.9.2019 against which he preferred/made departmental appeal/ representation on '23.09.20.1‘9‘:‘,""

the period of ninety days is not yet lapsed as per section 4 of the Khyber Pakhtunkhwa Sewice

890.

Tribunal Act 1974, which is premature as laid down in an authority reported as 2005-SCMR-

As such the instant appeal is returned in orlgmal to the appellant/Counsel The appellant

would be at liberty to resubmit fresh appeal after maturity of cause of action.

1-
2.
3.
4-

5.

6-

P

Memorandum of appeal may be page marked accordmg to the Index. -
Annexures of the appeal may be attested. “
Annexures of the appeal may be flagged. A

Annexures are not in sequence which may be annexed serial wise as mentloned in the )

memo of appeal.

Copy of summary dated 08/01/2019 mentioned in the memo of appeal is not attached . |

with the appeal which may be placed on it.

One more copy/set of the appeal along with annexures i.e. complete in all respect may ‘ -

also be submitted with the appeal.

No. AL /ST, | \ A
DL_3=[9 /2019 e .,

REGISTRAR —
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.

Mr. Ajoon Khan Adv. Pesh
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

AMENDED APPEAL NO.2229/2019

Dr. Farooq Shah ‘ V/S Govt: of KP
A INDEX

S. No. | Documents Annexure P. No.

01 Memo ofappeal | —meeeeeeeee 01-04

02 Suspension application | cememeemee- 05-06

03-  |Copy of the impugned notification| A&B 7 -HHD
along with departmental appeal

04 Copy of the order of Honorable C / 3\45/

ol Peshawar High Court

05 | Copies of rejection order dated| D,EF&G |4 Q)
18.12.2019, affidavit, application and 5
order sheet dated 06.02.2020

06 Copy of the order of this Honorable H 92,92 4
Tribunal in same like case 09/08/2019 :
along with clipping of newspaper

07 Vakatlaima @~ e 2

APPELLANT
nwova: o 32
M. ASIF YOUSA AI
ADVOCATE SUP 'COURT

. Z4
(TAIMUR AHI'’KHAN)
ADVOCATE HIGH COURT
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

Amended Appeal No. 2229/2019

Dr. Farooq Shah S/O Zewar Shah R/O Gulberg No. 2,
House No. 284, Muhammad Ali Street Peshawar Cantt.

APPELLANT

e

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat, Peshawar. .
Government of Khyber Pakhtunkhwa through Secretary Health, Civil
Secretariat, Peshawar.
Director General (DG) Health Government of Khyber Pakhtunkhwa
Khyber Road, Peshawar.
Dr. Raheem Khan, General Cadre of BPS-20, Medical Superintendent
DHQ Hospital KDA, Kohat.

RESPONDENTS

AMENDED APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE ACT OF RESPONDENT, UPON WHICH THE APPEAL OF
APPELLANT REGARDING ILLEGAL, UNLAWFUL ORDER OF
THE RESPONDENTS PERTAINS TO TRANSFER OF THE
APPELLANT FROM DHQ HOSPITAL KDA KOHAT, BEING
RETAINED MANAGEMENT CADRE BPS-20 TO OFFICE OF
DIRECTOR GENERAL HEALTH SERVICE KPK PESHAWAR,
BY CHANGING THE MANAGEMENT CADRE TO GENERAL
CADRE, VIDE IMPUGNED DEPARTMENTAL
ORDER/NOTIFICATION BEARING NO. SOH(E-V)I-
5/2007/SUMMARILY DATED 16.09.2019 COUPLED WITH THE
SUMMARY DATED 08.01.2019 APPROVED BY THE WORTHY
CHIEF MINISTER OF KPK PESHAWAR, HAS YET NOT BEEN
DECIDED, HENCE THIS SERVICE APPEAL FOR TO
DECLARE THE ACT OF THE RESPONDENT THROUGH
WHICH APPELLANT ILLEGALLY TRANSFERRED TO
OTHER PLACE OF SERVICE, BUT WITH THE CHANGE OF
HIS RETRAINED CADRE AND AGAINST THE ORDER DATED
18.12.2019 RECEIVED BY THE APPELLANT ON 27.01.2020
WHEREBY THE DEPARTMENTAL APPEAL OF THE
APPELLANT WAS REJECTED.

e A e e e e T Pk~ T ARG ¢, i T v Y .,'F.‘- paa 14
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KTy



PRAYER I

THAT ON THE ACCEPTANCE OF THIS AMENDED APPEAL,
THE  NOTIFICATION BEARING NO.  SOH(E-V)I-
5/2007/SUMMARILY DATED 16.09.2019 COUPLED WITH THE
SUMMARY DATED 08.01.2019 APPROVED BY THE WORTHY
CHIEF MINISTER OF KPK PESHAWAR AND REJECTION
ORDER DATED 18.12.2019 MAY GRACIOUSLY PLEASE BE

— SET ASIDE, AND THE APPELLANT MAY BE SUSTAINED TO

HOLD HIS RETAINED MANAGEMENT CADRE INSTEAD OF
GENERAL CADRE. ANY OTHER REMEDY WHICH THIS
AUGUST TRIBUNAL DEEMS FIT AND APPROPRIATE THAT
MAY ALSO BE AWARDED IN FAVOUR OF APPELLANT.

RESPECTFULLY SHEWETH:
FACTS:

1. That retained BPS-20, specifically in the Management Cadre who was
illegally, unlawfully treated by the respondents department, while passing
their impugned department order/vide notification -SOH(E-V)1-
5/2007/Summary dated 16.09.2019. Coupled with the summary dated
08.01.2019 approved by worthy Chief Minister of KPK, according to
which the transfer of the appellant from DHO KDA Kohat in
Management Cadre to office of respondent No. 3 in General Cadre is
approved. (Copy of the impugned notification along with
departmental appeal are appended herewith as annexure-A & B
respectively.

2. Tt is the matter of the fact that appellant earlier released that it is the case
of the quo-warranto issuance of writ against the respondents department,
by observing constitutional jurisdiction therewith, it was thus the writ
petition bearing No. 5506/2019, preferred to Honorable Peshawar High
Court, which was pleased to disposed off vide order dated 07.11.2019,
according to which it was order that the writ petition is not maintainable

S in its present form, thus attract jurisdiction of this Hon’ble Tribunal.

- Copy of the order of Honorable Peshawar High Court, on the writ
petition of the appellant, is also enclosed herewith as Annexure-C).

3. That appellant being still aggrieved with the above impugned notification
of his with regard to the transfer matter of the appellant specifically on
the basis of alter, change the cadre of management to cadre of General,
filed service appeal in this august Service Tribunal, as before invoking of
any constitutional jurisdiction or so of any appropriate forum whatsoever,
it is the notable fact that on 23.09.2019, the legal requisition of preferring
departmental appeal against the impugned order has already been placed
before the competent authority of respondent Department but with the
mum reply. |

4. That the departmental appeal of the appellant was rejected on 18.12.2019 -
and received by the appellant on 27.01.2020, which is duly supported by



ARSI ey n

an affidavit and the rejection order dated 18.12.2019 was also necessary
to challenge before this august Tribunal, therefore the appellant filed
application for amendment in the instant appeal which was allowed on
06.02.2020. Hence the presents amended appeal on the following
grounds amongst others. (Copies of rejection order dated 18.12.2019,
affidavit, application and order sheet dated 06.02.2020 are attached
as Annexure-D,E,F&G)

GROUNDS:-

A. That the impugned notification dated 16.09.2019 coupled with the-

summary dated 08.01.2019 approved by the worthy Chief Minister of
KPK Peshawar and rejection order dated 18.12.2019 are against law,
facts against the norms of justice and confronted with the usual way of
treatment of such practices on the transfer matter by the respondent
department, hence tenable in the eye of the law, thus liable to be set
aside.

. That It is the matter of the record that this Honorable Tribunal in such

like same nature case bearing service appeal No. 823/2019 titled “Dr.
Hameed Ali VERSUS Chief Secretary and others”, passed its well
speaking, well elaborated order/judgment dated 09.08.2019, according to
which the change of the cadre while transferring of the aggrieved
appellant their under was declined by declaring the act of the respondent
as illegal, unlawful, herice that case has also enjoyed publication in the
daily newspaper. Therefore being fall under the same flow of the earlier
litigation, this case of the appellant can easily be determined by this
Honorable Court on the score of above cited earlier case decided by this
Honorable Tribunal. (Copy of the order of this Honorable Tribunal in
same like case 09/08/2019 alongwith clipping of newspaper are also
appended herewith as Annexure-H)

. It is the settled precedents duly precedented by the Supreme Court of

Pakistan in its numerous consistent regular judgments on such like
service matter that the cadre of the employee cannot be changed in any
manner so the act of the respondent with regard to the change of the
cadre from Management to General, while transferring the appellant from
DHQ KDA Kohat to office of the respondents No. 3 is obviously illegal,
unlawful cannot be warranted and sustainable in the eye of the law.

. That order passed by the respondent is illegal, void without lawful

authority and without jurisdiction thus deserve to the set-aside.

. That any other ground may be raised at the time of arguments, with the

kind permission of this Honorable Tribunal, if needed so.



It is, therefore, most humbly prayed that on acceptance of the
appeal, on acceptance of the amended service appeal, the
notification bearing No. SOH(E-V)I-5/2007/Summarily dated
16.09.2019 coupled with the summary dated 08.01.2007 approved
~ by the worthy chief Minister of KPK Peshawar and rejection order .

dated 18.12.2019 may graciously please be set aside, and the

appellant may be sustained to hold his retained mana%:};@nt cadre

instead general cadre. . : y)\

THROUGH:- [ .

M. ASIF YOUSAFZAI

ADVOCATE SUPRE\%URT |
& .

- TAIMUR ALI KHAN
ADVOCATE, HIGH COURT-
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR. |

AMENDED APPEAL NO.2229/2019

Dr. Farooq Shah VIS Govt: of KP

APPLICATION FOR SUSPENSION OF THE
OPERATION OF IMPUGNED NOTIFICATION
DATED 16.09.2019, TILL THE FINAL DECISION OF
THE SERVICE APPEAL. :

RESPECTFULLY SHEWETH:-

1. That the above noted service appeal is being filed before this Honorable
Court, in which no date of hearing has yet been fixed. | '

2. That the respondent on the basis of the above impugned notification of
R transfer of the appellant from DHQ KDA Kohat to office of the .
respondent No. 03 while also changing the cadres of Management to
General, is belt upon to take the charge of the above transfer seat and if
50, the illegal, unlawful act of the respondent will attained sustainability.

3. That appellant has excellent and arguable case of its success, therefore
specifically prayed for suspension of the impugned notification till the
logical conclusions of the matter in hand.

It is, thereforé, respectfully prayed that on aoceptarice of this
application, the suspension of the impugned operationMpay kindly
be suspended, till the fate of appeal in hand.

THROUGH:- - @%, .

S

“ M.ASIF YOUSAFZAI

ADVOCATE SUP E/COURT
&

N

TAIMURRET KHAN -
ADVOCATE, HIGH COURT



AFFIDAVIT 4
It is stated that the contents of the accompanying application are true and
correct to the best of my knowledge and belief and nothing has been
concealed from this Honorable Court.

DEPONENT

I ataten s Jad
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posflng/u-ansfer of doctors nereby made With
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E oo, Nemaof doctor
Fargoq Shah S
1 I Manager*em: Cadre, | KDA Kohat Genzara

| 5520 Services
' pakhtunkhwa.

-'——-"—"“"‘”"—'—_ eport to the Direcbo_r |
MS, DHQ Hospital | Rep it ,\‘\‘
Khyber .'{

Tior. Raheem Khan, | Chief Medical Medical

N, Hospital KDA Kohat

, General Cadre, BS-20 | Officer, B8s-20 DHQlSuperlntendent, ﬂHQ\’ _
Hospital KDA Kohat. | “‘

SECRETARY HEALTH
KHYBER PAKHTUNKHWA

1. Accountant General Khyber Pakhtun khwa.
. Cirector General Health Services Khyber Pakwtunkhwa.
, MS, DHQ Fospltal KDA Kohat. /
, DHO Kohat. . )
. PSO to Minister for Health, Khyber Pakhtun wa.
5. PS to Secretary Health, Khyber Pakhtunjfiwa, Peshgwar. .

b

) | P /
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GOVERNMENT OF KHYBER PAKHTUNKHWA N

8

HEALTH DEPARTMCNT

-
i .

SUMMARY FOR

CHIEF lVIlNISTER KHYBER PAKHTUNKHWA

POSTINGSIT RANSFEPS OF DOCTORS AN: HEALTH DEPARTMENT

Subject:

e The post of District
Cadre‘in BS-20 and presently occupled by Dr. Mushraf Khan Management Cadre BS-20.

2. . Similarly the post of Medlcal Supermtendent DH
to the share of Heaith Management Cadre in 'BS-20 and presently occupied by Dr. FarOOt1 «Shah

' _ Management Cadre BS-20.

"3 - .Dr. Rahim Khan belongs to'the General Cadre in

Chief Medical Officer BS-ZO pHQ Hospnal KDA ‘Kohat. It is
-20 officer. to be posted as District Health
Q Hospital KDA l(ohat

present there is no spare Member of Service BS
Officer Kohat as well as Medical Supenntendent DH

4. : According to schedule

m’t"

Hea ith Offlcer Kohat falls to the share of Healith Management

Q Hospltal KDA Kohat also falls

l
e

BS- 20 and presently workmg as
pertlnent to mentlon here that at

i of the Khyber Pakhtunkhwa Govt Rules of Busmess

1985 the postmgs/transfers of Heads of attached Departments and other officers in (BS-19) and:

above in all Departments would be: made ‘with the approva

5. in view of the- above Health Departmen’&

of offi cers in the public interest.

I of the Chlef Minister {Annex-l). ;

proposes the followmg postmgltransfer

Present Posting

Proposed Posting ™ |

Pakhtunkhwa, please.

Minister fOr/Health ii

Khyber Pakhtunkhwa

. S# Name of Officer.
1. | Dr.Mushraf - Khan | District Health Officer Kohat Report to the Director
X | Management- Cadre ' General Health Services.
BS-20 Knyber Pakhtunkhwa
o 2. P Dr.Rahim " Khan Waltrngfor posting District Health Officer Kohat .
4 )( | Knattak  Management ‘: i .
Cadre BS-19 1
3. | .Dr.Farooq Shah lVlS DHQ Hospltal KDA Kohat | Report to the Director
/ Management Cadre General Health CServices
BS-20 Khyber Pakhtunkhwe. :
«//4. | Dr.Raheem Khan | Chief Nedical Officer BS-20 ‘Medidal & -'penntendej
General Cadre | DHQ Hospltal KDA Kohat DHQ Hospital KDA Kohat :
BS-20 - ' _
6. : Para-5 of the Summary is submitted for approval' of the Chief Minister Khyb'er '

.

’C/

D

Mm:s{\ir fx‘/!ﬂ'é'ﬁlllq

lfhyber Pakhtunikhwa

4//0/ 53PN\ ™1
(Dr. Syed Farooq Jamil)
Secretary Health

o
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- GOVERNMENT OF KHYBER PAKHTUNKHWA |

. HEALTH DEPARTMENT.

-~

SUMMARY FOR CHIEF MINISTER KHYBER PAKHTUNKHWA

Sub_ject: | POSTINGS/T RANSFERS OF DOCTORS IN HEALTH DEPARTMENT

i
- H

|
H

Chief Secr ary SR
Khyber Pdkhtunkhwa. ‘ o

Khyber Pakhtunkhwa, S .' A S
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07. 'A l Summary for Chlef Mmlstcr Khyber Pakhtunkhwa regardmg posting/transfer .of

:_doctorq has been exannned It i is obsewed that the ploposal of Health Depar tment in Para—S is
' self—contradxctmy to the facts mentloned in Para-_) of the Summary The proposal is not only~
- cross cadre postmg but also involves postmg of a junior officer agamst h1gher post. Moreove1 .

tenure of the officers in their 1espect1ve pl’lCC of postmg i$ not mentloned belng one. of thé’ﬁ. o

quulrements of Postmg/Tl ansfer Pohcy of the Plovmcwl Govemment (Annex-II)

| 08. . - The proposal contained in Pala—6 read w1th Para-7 thereof may be/submltted for

i

orde1s of Honom able Chief Mlmster Khy Ber Pakhtunkhwa

¢ (ARSHAD MAJEED)
" Secretary Establishment

L / ‘ o .- January3} 2019 '
. Chief Secretary, KXyber Pakhtunkhwa - o e . L

. - 4 '
Ib- CHIEY IN 21}2//{ ; B
T /- :
|  Pora S Pprradd,
S/ A
";“”‘/_, o o :' _ A - M, i
L | | * Chief Minister
; Khyher Politunkhwe
o |
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GOVERNMENT OF KHYBER PAKHTUNKHW

HEALTH DEPARTMENT

' SUMMARY FOR CHIEF MINISTER KHYBER PAKHTUNKHWA S=

" Subject: POSTINGSITRANSFERS OF DOCTORS IN HEALTH DEPARTMENT. = -~ =

Summary on the subject noted above is placed below for approval of the
hlef Minister Khyber Pakhtunkhwa, please.

»

Wo'ﬁl —5E N

v . (Dr Syed Farooq Jamll '
T Secretary Health

22
’a;;a"fiary ﬁeakh s

; Minister for(@ealth ' | S
w1y Khyber Pakhtunkhwa. ' ‘ o
= Obe0ofe.

OO&/O\ /20wQq

B , S "7 Minister for Healt

Chi Secretau . SR : : thf'be'rpakhtugih\:va
Khyber Pakhtunkhwa. - |

\

Dated: § — ¢l - 2/ 9

" Principal Secretary to Chief Minister =
Khyber Pakhtunkhwa. - Ces
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P
3
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N
a
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o Views of Establishment Department miav: i . o -
' ‘S,urillnéry'. - ‘.: pél m et may kmdly?: be p e;USEd Vldf.’ Para ,7"8 of the{

f
v

o | .1 (Arsha ajeed)
- , e Secretary Establistiment -
: Han, 2019
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Principo! Secretary to CM°
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CHIEF SECRETARY -

Gavt. of Khyber Pakhtunkhwa
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To
The Secretary, X
Government of 'Khyber Pakhtunkhwa,

Health Department, Peshawar | : %

Subject:  Request for Cancellation of Notification NO;SOH(E-WL—S/2007/ |
' summary i.c Transfg:%rder. "

Respected Sir,

With due respect, it is submitted for your kind informatipn that my transfer
has been made form DHQ Hospital KDA Kohat to Director General Health Office
Peshawar vide Notification No.SOH(E-V)l-5/2007/Smmnaly dated 16-09-2019

¢ - 1 (copy attached). My substitute is Dr. Raheem Khan, chief Medical Officer (B3S-20)
gt i General Cadre KDA Hospital Kohat. | - L .

SRR AV

As per decision of the appeal No.823/19 by theﬁKhyber Pakhtunkhwa
Service Tribunal dated 08-09-2019, a Doctor of Generail Cadre cannot hold the
post of Management Cadre (copy of decision attached).

Sir, I, Doctor Farooq Shah (BS-20), management Cadre MS DHQ Hospital
: KDA Kohat while my substitute is Dr. Raheem Khan, Chief Medical Officer (BS-
. 20) General Cadre DHQ Hospital KDA Kohat. P -~

,.. ; - It is therefore, requested that in the light of Khybér Pakhtunkhwa Service
J Tribunal, my transfer order/Notification- No.SOH(E-V)/ 1-5/2007/summary dated
g 16-09-2019 may please be cancelled and obiigeca. L ‘

Sincerely Yours,

f , (D#. Farooq Shah BS-20)

| t Management Cadre,

/ﬂ | MS DHQ Hospital KDA Kohat

*
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BEFORE THE HONORABLE PESHAWAR HIAi

PESHAWAR
Writ Petition No. -P/2019
Dr. Farooq Shah S/o Zewar Shah R/o Gulberg No. 02. House No. 284, : °

Muhammad Ali Street Peshawar Cantt.

.......................................... Petitioner
Versus

1. Government of Khyber Pakhtunkhwa through Chief Secretary,

Civil Secretariat Peshawar. -

2. Government of Khyber Pakhtunkhwa through Secretary Health,

Civil Secretariat Peshawar. _ b )

3. Director General (DG) Health Government of Khyber
Pakhtunkhwa Khyber Road Peshawar.

4. Dr. Raheem Khan General Cadre of BPS-20, Medical
Superindent DHQ Hospital KDA Kohat (Private Respondent).

.......................................... Respondents

WRIT PETITION UNDER ARICLE 199 OF THE
CONSTITUTION OF ISLAMIC REPUBLIC,0F PAKISTAN
1973 READ WITH OTHER ENABLING PROVISIONS OF
APPLICABLE LAWS IN THE MATTER, FOR ISSUANCE
OF THE APPROPRIATE WRIT OF QUO-WARRANTO .
AGAINST THE RESPONDENTS FOR DECLARE THE |
ACT OF TRANSFER OF THE PETITIONER BEING
MANAGEMENT CADRE IN BPS-20 TO GENERAL
CADRE, IS ILLEGAL, UNLAWFUL, VOID AB-INITIO,
UNCONSTITUTIONAL, UNWARRANTED IN THE EYE

OF LAW, NOT SUSTAINABLE.
?&EESTE D
°’ha§‘a\mgﬁ%wn

{
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PESHAWAR HIGH COURT, PESHAWAR

' ORDER SHEET

Date of order | Order or other proceedings with signature of J udge or

F
or proceedings | Magistrate and that of parties of counsel where necessary\
2, 3.

07.11.2019 | WP Ne.5506-P/2019 with LR.

Present: Mr. Ajoon Khan, Advocate for the
petitioner. '

Syed Sikandar Hayat Shah, AAG for
the official respondents.

Mr. Ali Azim Afridi, Advocate for the
respondent No.4,

ok ok ok ok ok

QAISER RASHID KHAN, J.- Through the petition

in hand, the petitioner has prayed as under:-

“*On acceptance of this petition, the
act of the respondents issuance of the
impugned notification bearing No.
SOH(E-V)1-5/2007/ Summary dated
16.09.2019  coupled with the
summary dated 8.1.2019 approved
by the worthy Chief Minister of KPK
Peshawar may be declared as illegal,
unlawful, unsustainable in the eye of
law, ineffective upon the legal rights
of the petitioner against the norms of
relevant articles of constitution of
[slamic Republic of Pakistan. Hence,
liable to be recalled.”

2. Arguments heard and the available

record perused.

3. In a situation, where the petitioner is a

civil servant ‘and where the matter relating to the

Aitaf Hiesaia, " (DB) Justice Qrixer Rashid Khon

Jupice Muhammad Navem Amwar

ATTESTED

Peshgﬁmrgﬁ%wﬂ
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posting and transfer obviously falls within the terms
and conditions of service, then the grievance of the

petitioner can only be looked into by the learned

KPK, Service Tribunal. However, this court cannot
intervene in such matters in view of the explicit bar
contained in Article 212 (2) of the Constitution of the

I[slamic Republic of Pakistan, 1973.

4. Accordingly, this writ petition beinjg not
maintainable before this court is dismissed. However,
the petitioner may seek his remedy before the proper
forum, if so advised. . : 1

Announced. _
Dated; 07.11.2019,.

Senior Puisne Judge

Judge
-—-7”"_-_—"7.
(73 / : '
No £ ? T7 D CERTIFIED TO BE TRUE QOPY
Date of Presentation of Appl!enlmn...-sﬁ..?.}/ ,l/ / -/ 374?%3'5‘;3 .;‘.- .‘S‘":'g:;;:.‘.’i.&m:.:.r:l .
No of l’age%...;?.c/...................a............... nnunerahahada Oraey a8
Copying l‘cc-.m;/.. Saqeendeccctcaliosivstensescsonnnre , 15 Nov 2019
.l~()li‘l{cuq-.. AT T TR ;-m--k --------- LA R A LA I T TS L R AR 2 2 Y
Date of Pr¢paration of an\../..{ /A./Zf.
Date of Delivery of copy_, .,__,,_f.-{.. Alee / .q.
Received I!}j,...;...,,........;........ .é;-..é. A
?

Altaf Husain, rs (DB} Justice Quiser Rashid Khan

Juatice Muhammod Neaeem Amver




‘The Director General
Health Services, Khyber Pakhtunkhwa
Peshawar.

Subject:- - REOUEST FOR CANCELLATION _OF NOTIFCT!CN__NO. SOHfRV]L ,
5[2007[SUMMARY LE TRANSFER ORDER

Dear Sir, .
§ S ‘.” I am directed to refer to Dr. Farooq Shah (BS- 20) Manzgement Cadre (Ex-MS ~
DHQ Hospltal Kohat) appeal No nil dated nil on the above captione:: ,ub]ect and to request
-that the apphcant (now awaiting for posting in DGHS) may kindiy be mformed that his .
_ appeal was considered and regretted, as the orders were passed after obtammg approval V
competent authority, please. ‘

e

HEALTH DEPARTMENT

‘ .:..?'1,.:‘

b,
naEn
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BEFORE THE KHYB ER PAKH T UNKHWA SERVICE TRIBUNAL,
PESHAWAR

Appeal No. 2229/2019

Dr. Farooq Shah - vis Health department. o

....................

‘ APPLICATION FOR AMENDMENT IN THE INS ANT APPEAL BY

CHALLENGING THE REJECTION ORDER JATED 18.12.2019
RECEIVED BY THE APPELLANT ON 27.01.202t ‘

rrrrr

agamst the order dated 16.09.2019, whereby the appeliant belonomg
to Management Cadre was transfer from the 'post of MS, DHQ
Hospital KDA Kohat and report .to DG Health Services and

respondent No.4 belonging'to General Cadre wax posted on his post. - |

~ The appellant field departmental appeal ageizst the order dated
'16.09.2019 on 23.09.2019, which was rejected on 18.12.2019, -
"however that rejection order was not communicated to the appellant

- "and after lapse of statutory penod Then the appe“ant ﬁled the present ,
- service appeal. .

3. That the instant appeal is in reply stage which 1 ﬁxed for today 1.e
06.02.2020.

- 3. That as the departmental appeal was rejected on 18 12.2019, but was

not communicated to the appellant and the now the rejection order’ A

dated 18.12.2019 was received by the appellant on 27.01.2020 which

is duly supported by an affidavit on behalf of the appellant and which

. " is necessary to be challenged before this august Tribunal, therefore the

~ appellant wants to challenge the rejection order dated 18.12.2019

received on 27.02.2020 by amending the instant appeal. (Copies of

order dated 18.12.2019 and affidavit are ad"ached as Annexure-
S A&B)



%,

LT T
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It is, therefore most humbly prayed that on acceptance of -

this application, the appellant may allow to amend the instant appeal
- by challenging the rejection order dated 18. 1 9 before this
g august Tribunal to meet the ends of j Jusnce

' APPELLAN T -~ -
C2

, . s
THROUGH: oA AT

M.ASIF YOUSAFZAI .
ADVOCATE SUPRI%ME COURT

TAIMUR ALI KHAN
ADVOCATE HIGH COURT

AFFIDAVIT S
It is affirmed and declared thzlit the contents of the above Appllcatlon
are true and correct to the best of my knowledge and belief:

FR v

DEPONENT
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Service Appeal No-%zow; s LIRS

Dr. Farooq Shah S/o Zewar Shah R/ 0 Gulberg No. 2, S
- House No. 284, Muhammad Ali Street Peshawar Canitt.

1. Government of Khyber Pakhtunkhwa through Ch1ef
- . Secretary, Civil Secretariat, Peshawar -

2, Government of Khyber Pakhtunkhwa through
B secretary health Clvﬂ Secretariat, Peshawar

3. Dlrector General (DG) health Government of Khyber |
- Pakhtunkhwa Khyber Road Peshawar

4 ~ Dr. Raheem Khan General Cadre of BPS—2oMed1cal .
S 'supermtendeqt DHQ Hospltal KDA Kohat |

. ..;-.'..Res,pondents

F\aedto~day SERVICE APPFAL U/S 4 OF KHYBER
w& s PAKHTUNKHWA SERVICE TRIBUNAL
dﬂw-\\g ACT, 1974, AGAINST THE ACT OF
- RESPONDENT, UPON WHICH - THE

APPEAL OF PETITIONER REGARDING

oYL} puw

\
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24.01.2020

06502.2:()'20“._1l o Appellant alongwuth hrs counsel present Mr: Talmur Alr Khan

. Advocate submltted Vakalat Nama on the behalf of the appeliant, The same‘i"-"j

- is placed on record Learned counsel for the appellant also submrtted.,__f:
applrcatlon for amendment in the service appeal on the ground that thejg:ﬁ
appellant filed departmental appeal agamst the |mpugned order on.;:':'.

. 23.09.2019 but the same was not decided at the tlme of lnstrtutlon of;.,._

'present serwce appeal i.e 02.12. 2019. Later on, the departmental appeal:j_'

was decided on 18.12.2019, therefore he want to - challenge»- t e
) | ‘departmental authority order through amendment in the present servrce

-'-The reason mentroned in the application appears to be genume therefore

- _' the application. is allowed. To come up for amended sérvice appeal on";j_".

/4\

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER s

19.02.2020 before S.B.
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No

Sr.

Date of
order/
| proceedings

Order or other proceedings w1th 51gnatule of Judge or Mag1strate

2

09.08.2019

BEFORE T HE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
Service Appeal No. 823/2019

Date of Institution  ...... 24.06.2018
Date of Decision ... 09.08.2019

| Dr. Hameed All S/o Sadaf Ali Agency Sur geon/Merged Area District

Kurram.
Appellant

Versus

1. Chief Sccretary, Government of Khyber Pakhtunkhwa, Peshawar.

2. Secretary Health Department Government of Khyber Pakhtunkhwa,
Peshawa1

. 3. -D1rect01 (xeneral Health Serwces Govermnent of Khyber

~ Pakhtunkhwa, Peshawar. '

4. Dr. Moeen Begum AHQ Hospital Parachinar.

Respondents

* Mr. Muhammad Baniid Mughal------ Mer'nber‘(J)A |
Mr. Ahmad Hassan : Member(E)

JUDGMEN]T L
MUHAMMAD HAMID MUGHAL MEMBER: - Appellant'

present. Learned counsel for appellant present. Mr. Muhammad Jan
learned Deputy District Attorney for official respondents present.

Private respondent No.4 alongwith counsel present.

2. The appellant “Senior Medical Officer (BS-18)” has filed ihe
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present service appeal . being aggrieved ‘again_st the order _date_d

14.03.2019 whereby his transfer from the post of Senior Medial Officer

AHQ Hospital Parachinar to-the post of Agency Surgeon Merged Area |

Kurram in piacé of private respondent No.4, was withdrawn.

3. Learned counsel for thé appellant argued that vide order dated |
07.03.2019 the' appellant was trgnsferred from the 'post of Seniof :
Medical Officer AHQ Hospital ‘Parachinar to the pbst of Agénqy' A

Surgeon Merged Area Kurram however with in a few days of the

| issuance of the said order the same was withdrawn vide impugned |

order dated 14.03.2019. Further argued that the impugnéd order 1s

prematuré and in utter violation of laws, rules and policy. Further |

bontehded that private respondent No.4 has already been posted as
Agency Surgeon Merged Area Kurram since 2014 but she is not willing
to leave the said post.

4. As against that learned Deputy District Attorney assisted by

learned counsel for private respondent N0.4; argued that the posting

order of the appellant as Agency Surgeon Merged Area Kur}‘am was
issued by the incompetent authority. 'Fu‘rth.er arguedl that the post of
Agency Surgeon (BS-18) falls to the share of Health Manageme’nt'
Cadre in BS-18 while the appellant belongs to General Cadre and thg.t »

cross cadre posting is against the Health Management Cadre Service

~

Rules, 2008. Next contended that the transfer posting order dated

07.03.2019 was illegal hence rightly withdrawn.
5. Argﬁments heard. File perused.

6. There is no dispute that the post of Agency Surgeon is a




Management Cadre Pdst whereas both the appellént and private
respondént No.4 belong to General Cadre.

7. Learned counsel for the appellant could not demonstrate that
under the relevant rules, how a Medical Officer/Senior Medical Officer
.of General Cadre can be appointed against the Management Cadre post.
Director Health Secrvices Merged Areas Peshawar has exceeded his
authority By issuing transfer posting order dated. 07.03.12019 in relation
to the apbellant (BS-18) and private respondent No.4 (BS-19).

8. In the. light of above, the appellant has not been able to seek
1 indulgence of this Tribunal. Consequently the respondent department-is
directed"to appoint suitable officer-from Management Cadre, against
thepost of Age,ncy Surgeon I\Aerged. Area Kurram, within 15 days of
the receiiat.;of this judgment. The respondent department is furtlﬁr
directed to recall all the transfer posting orders of Medical
Officer/Senior Medicz;I‘ Officers against the posts of Managemeﬁt
Cadre. The present service appeal is disposed of in the above noted

terms. Parties are left to bear their own costs. File be consigned to the

(Ahmad Hassan) ] (Muhammad Hamid Mughal)
Member Member

W

record room.

ANNOUNCED.
09.08.2019




09.08.2019
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Appelléﬁf present. Learned coﬁnsel for the appellant’
preseﬁﬂt. Mr. ML_lhamméd' Jan léérnéd Deputy Di_stri& Attorney for
official respondents present. Private ~requndenf Nb.4 alongwith_
his cqunsel present. dee separate judgment of today of this
Tgibunal placed on file, fhg ‘appellarﬁ has not been -able to seek
indulgence of this Tribunal. Consequently thé. respondent
department is directed to appoint suitable officer from

Management Cadre, against the post of Agency Surgeon Merged

* - Area Kurram, within 15 days of the réceipt of this judgment. The

. 709.08.2019 ? |

respondent department is further directed to recall all the transfer

posting orders of Medical Officer/Senior Medical Officers against

the posts of Management Cadre. The present service appeal is

disposed of in the above noted terms. Parties are left to bear their

own costs. File be consigned to the record room.

(Ahmad Hassan) (Muhammad Hamid Mughal)
Member » ‘ Member =
ANNOUNCED
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hat farmers .
int wild
ars killed

- 2 Jarwanda road the
lay when a white boar
dy came owr from
orchards.“lm’edmy -
avoid it but the boar
vehicle, slighrly dam-. . |-
t,” he said. S
ar was killéd by peo-
Manaabad area after |

" Id beast enteréd the

- ted area the other day
be nearby orchards,
swrounded it and
‘o death, -
ary, two boars were
y the watchman of a
on the bypass road. |
‘‘mers on the Bannu |
mplained that their’

" 12d been destroyed -
he  boars.
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' vBy Ashféq Yusufzai
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A SHOPKEEPER making a Ctiitrali cap,

L.,

o,

known as Pako, at his shop in Peshawar on Saturday, — White Star ‘

Officials say general cadre
medics continue to hold
management cadre’positions -

Q;ESHAWAR: The health department has
iled to remove the doctors of general cadre
-from ‘management Positions in the rovince
despite the services tribunal’s orders.
Or: Aug 9, the Khyber Pakhtunkhwa Services
delivered a verdict ordering the
removal of all doctors, who ddn't belong to man-
agement cadre whether medical officers or sen.
ior medical officers, from the ; seats.
Though the tribunal ordered the appoint.
ment of only doctors from the management
cadre to such positions, the bealth department
continues to violate those orders by tasking the
general cadre doctors with holding the man-
agement cadre positions. oL
" Sources said four general cadre doctors were
posted-to the departmenr’s management posi.
tions on Oct 14, while a docior from’ general

ondent

cadre was made the district bealth officer of

' Hangu early this month.

They said 18 BPS-18 anid BPS-19 doctors from
the management cadre were made officers on
special duty lately, so they sat idle despite hav-

"ing vast experience and thus, adversely affect-

. ing the working of the department.

The officials said the OSDs also didn't get
salary unti] they weren’t properly posted. -

They said a senior management cadre doctor ’

got cash-strapped recently as his salary was
withheld on him becoming an OSD, so his col-
leagues arranged money for him. .

. forthatperiodsothatheorshéobuldmkesalary.

Health dept flouts tribunal’s or
‘On management pos o

v,

doctors were made OSDs for
illegal orders of their high-up
cessors fell into line with thei
The officials said ‘many d
-tional charge of rmore than
simultaneously though the la
more than three months.

They said majority of do
(health) offices_held positio
match their grades, in violatic
., The officials said despite t!
's orders,.the department
the general cadre doctors fn
Ppositions and instead, it poste:
* such doctors to manageinent
They said quaslified and el
the managemeat cadre were -

* ing, while the general cadre e
TheofﬁdakmidOSDsintheheal&depart- legeofaddiﬁonalchérgaof
memnotonlystzyedwithomsalqryunﬁltheir agement ‘posts like DHO, me
proper ings but they also weren't given  dents and project directors.
health pmf&sgonal allowance‘ for the period The officials said under the
whentheyweren’tpostedmmnc;innedposiﬁom dre doctors were to work in't
They said most OSDs-had no place to sit and ‘ patients, while the managem
from one office to another in the . were required to hold administ
offices of the director general (health services) A-senior official told Dawn 't
or bealth secretariat. - T committee had been formed
The officials said some influential doctors posts to OSDs. He said most Of
managed to secure salary despite being OSDs.  and’ above, so their posting
They said usually, the management cadre  approval of the chief minister.
. \ .
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¢ ¢ BEFORETHE KHYBER PAKHTUNKHWA SERVICE
. - TRIBUNAL, PESHAWAR

Serv1ce Appeal No. %/Z /2019

Dr. Farooq Shah

................. Appellant
VERSUS
Government of Khyber Pakhtunkhwa thrdugh Chief
Secretary & others ... Respondents
INDEX
S.No | Description of Documents | Annex Pages
1. | Service Appeal /- A
3. | Affidavit )
3. | Addresses of Parties &7
4. | Application for suspension ' '
| alongwith its affidavit $—9
5 {Copy of the impugned] A&B
| notification alongwith
departmental appeal L0711

6. | Copy of the order of Hon’ble| -C-
Peshawar High court, on the
writ petition of the petitioner /) =74

7. |Copy of the order of thisi D
Hon'’ble tribunal in same like |
case 09/08/2019 ' alongwith

clipping of newspaper /=S - &
8. | Wakalat Nama '
Appe{%ﬁg ,
Through
| Ajoo an /'
Date: 02-December-2019 Advocate, High court

Peshawar

i YL ~on



BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL. PESHAWAR

ner Polshtuldiwa
ms}@rv tee ’E‘rﬂmnﬂ"

Diary No.

Dr. Farooq Shah S/o Zewar Shah R/o Gulberg No 2,
House No. 284, Muhammad Ali Street Peshawar Cantt.

................. Appellant

Service Appeal No.zzé~ 7 /2019

VERSUS

1.  Government of Khyber Pakhtunkhwa throﬁgh Chief
Secretary, Civil Secretariat, Peshawar

2. Government of Khyber Pakhtunkhwa through
secretary health, Civil Secretariat, Peshawar

3. Director Génei'al (DG) health Government of Khyber
Pakhtunkhwa Khyber Road Peshawar

4. Dr. Raheem Khan General Cadre of BPS- 2@Med1ca1
- supenntendent DHQ Hospital KDA Kohat'

...... Respondents

F\ﬂedto‘-’day SERVICE APPEAL U/S 4 OF KHYBER
me% =/ PAKHTUNKHWA SERVICE TRIBUNAL
0>A\n\\3  ACT, 1974, AGAINST THE ACT OF"

' RESPONDENT, UPON WHICH THE
& APPEAL OF PETITIONER REGARDING
22  ILLEGAL, UNLAWFUL ORDER OF THE
., i RESPONDENT PERTAINS TO TRANSFER
3»*’%\( g 'OF THE PETITIONER FROM DHQ
Zo ¥ HOPSITAL KDA KOHAT, BEING



RETAINED MANAGEMENT CADRE
(BPS-20) TO OFFICE OF DIRECTOR
GENERAL HEALTH SERVICE KPK
PESHAWAR, BY CHANGING THE
MANAGEMENT CADRE TO GENERAL
CADRE, VIDE IMPUGNED
DEPARTMENTAL |

'ORDER/NOTIFICATION BEARING NO.

SOH(E-V)I-5/2007/ SUMMARILY DATED
16/09/2019 COUPLED WITH THE
SUMMARY DATED 08/01/2019
APPROVED BY THE WORTHY CHIEF
MINISTER OF KPK PESHAWAR, HAS
YET NOT BEEN DECIDED, HENCE THIS
SERVICE APPEAL FOR TO DECLARE
THE ACT OF THE RESPONDENT
THROUGH WHICH  PETITIONER
ILLEGALLY TRANSFERRED TO OTHER
PLACE OF SERVICE, BUT WITH THE
CHANGE OF HIS RETAINED CADRE.

Prayer:-

On acceptance of the service appeal,
the notiﬁcation bearing No. Soh(E-
V)I-5/2007/ summarily dated
16/09/2019 coupled with the
summary dated 08/01/2019
_approved by the worthy chief
Minister of KPK Peshawar may
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graciously please be set aside, and
the petitioner may be sustained to
hold his retained management cadre

instead of general cadre.

Respectfully Sheweth:-

1.

2.

That retained BPS-20, specifically in the Management

cadre who was illegally, unlawfully treated by the
respondents department, while passing their impugned
department order/vide notification SOH(E-V)1-5/2007/
sumniary dated 16/09/2019. Coupled with the summary-
dated 08/01/2019 approved by worthy Chief Minister of
KPK, according to which the transfer of the petitioner
from DHO KDA Kohat in management cadre to office of
respondent No.. 3 in genefal cadre is approved. (Copy
of the impugned notification alongwith
departmentai appeal are appended herewith as

annexure A & B respectively)

It is the matter of the fact that petitioner earlier released

that it is the case of the quo-warranto issuance of writ

.against the respondents department, by observing

constitutional jurisdiction therewith, it was thus the writ
petition bearing No. 5506/2019, preferred to Hon’ble
Peshawar High court, which was pleased to disposed off

vide order dated 07/11/2019, according to which it was



‘\/.{l

ordered that the writ Ipetitilon is not maintainable in its
present form, thus attract jurisdiction of this Hon’ble
tribunal. (Copy of the order of Hon’ble Peshawar
High court, on the writ petition of the
petitioner, is also enclosed herewith as

annexure C)

That petitioner being still aggrieved wifh the above
impugned notification of his own with regard to the
transfer matter of the petitioner specifically on the basis
of alter, change the cadre of management to cadre of
Jannat, hence this service appea1 inter alia on the
following~ grounds amongst other, as before invoking of
any constitutional jurisdiction or so of any appropriate
forum whatsoévef; it is the notable fact that on
23/09/2019, the legal requisition of preferring
departmental appeal against the impugned order has
already been placed before the competent authérity of
respondent Department but with the mum reply, hence

this petition.

GROUNDS:-

A.

That the impﬁgn_ed notification dated 16/09/2019
coupled with the summary dated 08/01/2019 approved
by the worthy Chief Minister Of KPK Peshawar, are
against law, facts against the norms of justiée and

confronted with the usual way of treatment of such
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practices on the transfer matter by the respondent
department, hence tenable in the eye of the law, thus

liable to be recall.

It is the matter of the record that this Hon’ble tribunal
in such like same nature case bearing service appeal No.
823/2019 titled “Dr. Hameed Ali VERSUS Chief
Secretary & others”, passed its well speaking, well
elaborated  order/judgment dated 09/08/2019,
according to which the change of the cadre while
transferring of the aggrieved petitioner their under was
declined by declaring the act of the respondent as illegal,
unlawful, hence that case has also enjoyed publication in
the daily newspaper. Therefore being fall under the

same flow of the earlier litigation, this case of the

- petitioner can easily be determined by this Hon’ble

court on the score of above cited earlier case decided by
this Hon’ble tribunal. (Copy of the order of this
Hon’ble tribunal in same like case 09/08/2019

- alongwith clipping of newspaper are also

appended herewith as annexure D)

It is the settled precedents duly precendented by the

supreme court of Pakistan in its numerous consistent

regular judgments on such like service matter that the

cadre of the employee cannot be changed in any manner
so the act of the respondents with regard to the

changing of the cadre from Management to General,



while transferring the petitioner from DHQ KDA Kohat
to office of the respondents No. 3 is obviously illegal,
unlawful cannot be warranted and sustainable in the eye
of the law.

D. That order passed by the respondent is illegal, void
without lawful authority and without jurisdiction thus

deserve to the set aside.

E. That any other ground may be raised at the time of
arguments, with the kind permission of this Honourable
Tribunal, if needed so.

It is, therefore, most humbly prayed. that
on acceptance of the appeal, on acceptance
of the service appeal, the notification
bearing No. SOH(E-V)I-5/2007/ summarily
dated 16/09/2019 coupled with the
summary dated 08/01/2019 approved by
 the worthy chief Minister of KPK Peshawar
may graciously please be set aside, and the
petitioner may be sustained to hold his

retained management cadre instead of

general cadre. ‘ M 4
-Appellant

Through
. ~ Ajooxi Khan 3/ >
Date: 02-December-2019 Advocate, High court
Peshawar / T
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
" TRIBUNAL, PESHAWAR

Service Appeal 'No. /2019
Dr. Farooq Shah

Government of Khyber Pakhtunkhwa through Chief
Secretary & others =~ ... Respondents

ADDRESSES OF PARTIES

APPELLANT |
Dr. Farooq Shah S/o Zewar Shah R/o Gulberg No. 2,
House No. 284, Muhammad Ali Street Peshawar Cantt.

RESPONDENTS |
1. Government of Khyber Pakhtunkhwa through Chief
-Secretary, Civil Sécretariat, Peshawar

2.  Government of Khyber Pakhtunkhwa through
secretary health, Civil Secretariat, Peshawar

3.  Director General (DG) health Government of 'Khyber, .
Pakhtunkhwa Khyber Road Peshawar

4. Dr. Raheem Khan General Cadre of BPS-2, Medical
-superintendent. DHQ Hospital KDA Kohat

Appelﬁgg %ﬂ\ .

Ajoo an

Date: 02-December-2019 Advocate, High court
Peshawar

| Thfough




- /
i
-

&

g

- BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

C.M No. /2019
IN '

- Service Appeal No. /2019

Dr. Farooq Shah
- ceereennnneneeee APpellant

VERSUS

Government of Khyber Pakhtunkhwa through Chief

Secretary & others . ... Respondents

APPLICATION FOR SUSPENSION OF THE
OPERATION ____ OF _____ IMPUGNED
NOTIFICATION DATED _16/09/2019, TILL
THE FINAL DECISION OF THE SERVICE
APPEAL

Respectfully Sheweth:

1. That the above noted service appeal is being
filed before this Hon'ble Court, in which no date

of hearing has yet been fixed.

- 2. That the respondent on the basis of the above
impugned notification of transfer of the
appellaht from DHQ KDA Kohat to Office of the
respondent No. 3 while also changing the cadres

of Management to General, is belt upon to take



the charge of the above transfer seat and if so,
the illegal, unlawful act of the respondent will
attained sustainability |

3. That appellant has excellent and 'arguable‘case'i
~of its success, therefore specifically prayed for
suspension of the impugned notification till the

logical conclusion of the matter in hand.

It is, therefore, respectfully'prayed that on
acceptance of this apphcatlon the suspension
of the 1mpugned operauon may kindly be

suspended, till the fate of appeal in hand.

Appellan
Through

; Ajo%ﬁf~
Date: 02-December-2019 - Advotate, High court

. Peshawar
\ AFFIDAVIT

It is stated that the contents of the accompanying

Application are true and correct to the best of rhy

knowledge and belief and nothing has been concealed

from this Hon’ble Court. Oz ‘ 3

DEPONEN
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Efea. . samao of dogtor ~ From :

LM_”c;r. Farooq  Shah | MS, D!;Q Hospitallg_ee;r;‘c;r:a ::o the Di:‘i%\
; . | KDA Ko at C} :
;‘;.";‘3 ement  Cadre Services Khvber\

¢ Pakhtunkhwa. !

'br. Raneem Khan, | Chief Medical | Medical o

| . General Cadre, 85-20 | Officer, BS-20 DHQ superintendent, D Q.

{ _ Hospital KDA Kohat Hospital KDA Kohat.

; SECRETARY HEALTH

* KHYBER PAKHTUNKHWA.

igt. of eye '

7 o the; )

21. Accountant General Khyber Pakhtunkhwa.
[‘} Director General Health Services Khyber Pakhtunkhwa.
. MS, DHQ Hospital KDA Kohat. —

t. DHO Kohat.
S0 to Minister for Health, Khyber Pakhtunkhiva,

b. PS to Secretary Health, Khyber Pakhtunkifwa, Peshy
¢. Doctors coicerned.

§ "

L

S




I A "j)"\g;—Hngi
"J".h'eS_f:cretary,. : | _ :  o 69’2 5,/

"[10

Government of'Khyber Pakhtuﬁkhwé,' .
IiIcaItll Department, Peshawar

¥

Subject:  Request for Cancellation of N-otlii'"lAcatiovn No.SOH( E-V)1-572007/
' summary i.c Transfer i)}'(len'. R oo

-~

Respected Sir,

With due respect, it is submitted for your

Wt ) .
o B N g o i

kind information that my transfer

b has bcew form DHQ Hospital KDA Kohat to Director General Heaith Office
g Peshawar=¥ide Notification NO.SOH(E-V)I—5/2007/Summary dated 16-09-2019
: "~ (copy attached). My substitate is Dr. Raheem Khan, chief Medical Officer (BS-20)
. + General Cadre KDA Hospital Kohat, | - C ~

L | As per decision of the appeal _No.82‘3/.1°9" by the'ﬁK‘hyber. Pakhtunkhwa

Service Tribunal dated 08-09-2019, 4 Doctor of General Cadre cannot hold the |
post of Management Cadre (copy of decision attached). ' :

Sir, 1, Doctor Farooq Shah _(B,SQO),An'lanagement Cadre MS DHQ Hospital .
KDA Kohat while my substitute‘ is Dr. Raheem Khan, Cliicf Medical Officer (BS-
20) General Cadre DHQ I—Iospital,K_DA Kohat. . . L

.-

[t is therefore, requested tha."tii,n the Ii ght of Kh'ybé'f Pakhtunkhwa Service
Tribunal, my transfer order/Notification No.SOH(E-vYy 1-5/2007/311111.111211‘3/ dated
16-09-2019 may please be cancelled andobﬁge@. o

:Sil\lccl(’el Jours,
- ‘,‘“"i{iﬁ’fj g ol
(De. Farooq Shah BS-20)
‘ f Management Cadre,
MS DHQ Hospital KDA Kohat
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) BEFORE THE HONORABLE PESHAWAR HIGH/GOURT 7 \%
PESHAWAR Lt \"is
Writ Petition No.___ _-P/2019 ! vw/l,

Dr. Fardoq Shah §/0 Zewar Shah R/o Gulberg No. o2. House No. 284,

Muhammad Ali Street Pesliawar Cantt.

.......................................... Petitioner

Versus

1. Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat Peshawar.

2. Government of Khyber Pakhtunkhwa through Secretary Health,

Civil Secretariat Peshawar,

3. Director General (DG) Health Government of Khyber
Pakhtunkhwa Khyber Road Peshawar.

4. Dr. Raheem Khan General Cadre of BPS-20, Medical
Superindent DHQ Hospital KDA Kohat (Private Respondent).

.................... e RESPONdents

WRIT. PETITION UNDER ARICLE 199 OF THE
CONSTITUTION OF ISLAMIC REPUBLIC.OF PAKISTAN
1973 READ WITH OTHER ENABLING PROVISIONS OF
APPI.JICABLE LAWS IN THE MATTER, FOR ISSUANCE
OF THE APPROPRIATE WRIT OF QUO-WARRANTO
AGAINST THE RESPONDENTS FOR DECLARE THE
ACT OF TRANSFER OF THE PETITIONER BEING
MANAGEMENT CADRE IN BPS-20 TO GENERAL
CADRI, IS ILLEGAL, UNLAWFUL, VOID AB-INITIO,
UNCONSTITUTIONAL, UNWARRANTED IN THE EYE .
OF LAW, NOT SUSTAINABLE. ' ‘

ATFESTED

eshgég‘mgﬁ%ouﬁ

wpS506 2018 Dr Farcoq Shah vs Govt full USB 14 PG



PESHAWAR HIGH COURT PESHAWAR

< ORDER SHEET

Date of order | Order or other proceedings with signature of Judge or “\

¢ or proceedings | Magistrate and that of parties or counsel where necessary.\.
2. 3.

07.11.2019 | WP No.5506-P/2019 with LR.

Present: Mr. Ajoon Khan, Advocate for the
petitioner.

Syed Sikandar Hayat Shah, AAG for
the official respondents.

Mr. Ali Azim Afridi, Advocate for the
respondent No.4.

%k %k ok k ok

QAISER RASHID KHAN, J.- Through the petition
, in hand, the petitioner has prayed as under:-

“On acceptance of this petition, the
act of the respondents issuance of the
impugned notification bearing No.
SOH(E-V)1-5/2007/ Summary dated
16.09.2019  coupled with the
summary dated 8.1.2019 .approved
by the worthy Chief Minister of KPK
Peshawar may be declared as illegal,
unlawful, unsustainable in the eye of
law, ineffective upon the legal rights
of the petitioner against the norms of
relevant articles of constitution of
Islamic Republic of Pakistan. Hence,
liable to be recalled.”

[ 2. Arguments heard and the available

“record perused.

3. In a situation, where the petitioner is a .

civil servant and where the matter relating to the

Aiesf Hissam, "y (DB} Jwtice Quiver Roshid Khan
Justice Muhampad Navem Amvar

ATTESTED
asnSul U oure
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posting and trans’fer obviously falls within the terms
and conditfons of service, then the grievance of the
petitioner can only be looked into by the learned
KPK, Service Tribunal. However, this court cannot
intervene in such matters in yiew of the explicit bar

contained in Article 212 (2) of the Constitution of the

Islamic Republic of Pakistan, 1973.

4. Accordingly, this writ petition being not
maintainable before this court is dismissed. However,
the petitioner may seek his remedy before the proper

forum, 1f so advised.

Announced.
Dated; 07.11.2019.

Senior Puisne Judge

CERTIFIED TO BE TRUE
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Adtag Hussitin, BN

(D8 Instice Quiser Rashitd klmu

Justice Muhamniod Naeem Awsor
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- | posﬁné aﬁ“a'transfer ob\'/i'oﬁsly falls within the terms
and i’:oniiifimas of service, then the grievance of the
; : petitioner can only be looked i'nto by the learned
KPK, Service Tribunal, Hdwever, this court cannot
intervene in such matters in view of the explicit bar
contained in Article 212 (2) of thq Constitutior; of the

Islamic Republic of Pakistan, 1973. . [ A

4. . | Accordingly, this writ petition being not
maintainable before this court is dismissed. However,
tbe. petilionerA may seek his remedy before fh;: proper
forum, if so advised.

Announced.
Dated; 07.11.2019.
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Date of
otder/
proceedings

Order or other proceedings with signatiyge of Judge or Magistrate
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)79?08.2019

L.

~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
Service Appeal No. 823/2019

Date of Institution  ...... 24.06.2018
Date of Decision  ...... 09.08.2019

Dr. Hamee-c“l- Ali S/o Sadaf Ali Agency Surgeon/Merged Area District

1 Kurram.

Appellant
Versus

1. Chief Secrétary, Government of Khyber Pakhtunkhwa, Peshawar.

J

. Secretary Health Department Government of Khyber Pakhtunkhwa, |

Peshawar.

Cow

. Director General Health Services deemment of Khyber
Pakhtunkhwa, Peshawar. ‘
4. Dr. Moeen Begum AHQ Hospital Parachinar.

Respondents

Mr. Muhammad Hamid Mughal- \ Member(J)
Mr. Ahmad Hassan ----Mem ber(E)

JUDGMENT
MUHAMMAD HAMID MUGHAL, MEMBER - Appellant

| present. Learned counsel for appellant present. Mr. Muhammad Jan

learned Dcputy District Attorney for official respondents present.
Private respondent No.4 alongwith counsel present.

2. The appellani “Senior Medical Officer (BS-18)” has filed the




/6

present service appeal being aggrieved against the order dated
14.03.2019 whereby his transfer from the post of Senior Medial Officer

AHQ Hospital Parachinar to the posf of Agency Surgeon Merged Area

Kurram in place of private respondent No.4, was withdrawn.

3. Learned counsel for the appellant argued that vide order dated
‘ 07.03.2019 the appellant was transferred ffom the 'post of Senior
! Medical Officer AHQ Hospital' Parachinar to the post of Agency
Surgeon Merged Area Kurram however with in a few days of the
i issuance of the said ‘ordler the same was withdfawn vide impugned
order dated 14.03.2019. Further argued that the impugned order Is

premature and in utter violation of laws, rules and policy. Further

contended that private respondent No.4 has ah'e.ady been posted as
‘\ .| Agency Surgeon Merged Area Kurram since 2014 but she is not willing
| .

to leave the said post.

4. As againsi that learned Deputy District Attorney assisted by

learned counsel for private respondent No.4,t argued that the postiﬁg
order of thé- appellant as Aéency Surgéon Merged Area Kurram was
! issued by the ’incompetent-authority. Furthef argued that the pb-st of
Agency Surgeon (BS-18) falls to the share of Health Management
B | ,\ 10 Cadre in BS-18 while the applellarit' belongs to General Cadre and that
A | - | cross cadre posti11g is against the Health Management Cadre Service
Rules, 2008. Next contendedfhat the transfer éosting order datec
| 0’;’.03.2019 was illegal hence rightly withdrawn. -

5. Arguments heard. File perused.

6. There is no dispute that the post of Agency Surgeon is
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Kohat farmers’
want wild

‘boars killed

KOHAT: The residents of
various localities on the out-

demanded of the wil
department to kill wild

vegetables and fruit 2

Iftikhar Hussain/ pri
dent of the model
association, said
had destroyed t

The black apd wlfite pigs
have also bgcom¢ perma-

nd /motorists,
damaging/ thei i
crossing Ahe Jdrwanda and
by-pass {oads.

Mohammad Faisal, a local,
told Dawn that he was cross-
ing the Jarwanda road the
other day when a white boar
suddenly came out from
guava orchards. “I tried my
best to avoid it but the boar
hit my vehicle, slightly dam-
aging it,” he said.

A boar was killed by peo-
ple in Manaabad area after
the wild beast entered the
populated area the other day
from the nearby orchards.
People surrounded it and
beat it to death.

Similarly, two boars were
kih‘etby the watchman of a
collee on the bypass road.
Thg fogpers on the Bannu
Road .Qplained that their
fields nad been destroyed
by the boars. _
Correspondent.

A SHOPKEEPER making a Chitrali cap, known as Pakol, at his shop in Peshawar on ,Saturdéy. — White Star

Officials say general cadre
medics continue to hold
management cadre. positions

‘

By Ashfaq Yusufzai

( PESHAWAR: The health department has
ailed to remove the doctors of general cadre
from management positions in the province
despite the services tribunal’s orders.j

On Aug 9, the Khyber Pakhtunkhwa Services
Tribunal delivered a verdict ordering the
removal of all doctors, who don’t belong to man-
agement cadre whether medical officers or sen-
ior medical officers, from the management seats.

Though the tribunal ordered the appoint-
ment of only doctors from the management
cadre to such positions, the health department
continues to violate those orders by tasking the
general cadre doctors with holding the man-
agement cadre positions.

Sources said four general cadre doctors were
posted to the department’s management posi-
tons on Oct 14, while a doctor from general
cadre was made the district health officer of
Hangu early this month.

They said 18 BPS-18 and BPS-19 doctors from
the management cadre were made officers on
special duty Jately, so they sat idle despite hav-
ing vast experience and thus, adversely affect-
ing the working of the department.

The officials said the OSDs also didn’t get
salary until they weren’t properly posted.

They said a senior management cadre doctor
got cash-strapped recently as his salary was
withheld on him becoming an 0SD, s¢ his col-
leagues arranged money for him.

The officials said the concept of OSD was
wrongly used as it t was basically meant togive a
special task to an officer that others couldn't do.

They ‘said the departments couldn’t make
OSDs with the exception of the establishment
department, which required the post creation

« for that period so that he or she could take salary.

The officials said OSDs in the health depart-
ment not only stayed without salary undl their
proper postings but they also weren’t given
health professional allowance for the period
when they weren’t posted to sanctioned positions.

They said most OSDs had no place to sit and
wandered from one officc to another in the
offices of the director general (health services)
or health secretariat.

The officials said some influential doctors
managed to secure salary despite being OSDs,

They said usually, the management cadre

/Héalt,h dept flouts tribuna
on management postings

.

’s orders

doctors were made OSDs for not following the
illegal orders of their high-ups, while their suc-
cessors fell into line with their bosses.

The officials said many doctors held addi-
tional charge of more than three posirions
simultaneously though the law didn’t that for
more than three months.

They said majority of doctors at the DG
(health) offices held positions, which didn’t
match their grades, in violation of the rules.

The officials said despite the services tribu-
nal’s orders, the department hadn’t replaced
the general cadre doctors from management
positions and instead, it posted more and more
such doctors to management posts.

They said qualified and eligible doctors of
the management cadre were waiting for post-
ing, while the general cadre enjoyed the privi-
lege of additional charges of the health man-
agement posts like DHO, medical superinten-
dents and project directors.

The officials said under the law, the general
cadre doctors were to work in hospitals and see
patients, while the management cadre ones
were required to hold administrative positions.

A senior official told Dawn that a placement
committee had been formed to assign new
posts to OSDs. He said most OSDs held BPS-18
and above, so their postings required the
approval of the chief minister,

VALY A0 pGIITU LWO
more power feeders for
Mansehra to address power
outages and low voltage in
the rity and adjnining areas,

Currently, Mansehrn has
three power feeders,

Pesco superintendent
engineer Waseem Abhas
told an open kutcher: here
on Saturday that the gov-
ernment had sanctioned
Rs2 billion for installation
of two power feeders.

“Work on one feeder is
complete, while work on the
other will begin on Nov 1,”
he said. The residents com-
plained to him about low
voltage, excessive power
cuts, long delayin the instal-
lation of power meters, and
inflated bills.

The superintendent engi-
neer said the Pesco had
stalled Rs440 million
wer transformersin three
fexders of Mansehra city

nayjts suburbs and removed

operation \for the speedy
insrallation & power meters.
ha\e tangibly
reduced\line 1dsses and the

ANJURE): A gunman
injured his daughter and a
man in the name of honour
in Giyal village of Upper
Kohisran district on Friday.

The two fled afrer the
attack. Their whereabouts
weren't known.

A resident said it would
be premature to say if both
man and woman were alive.

“The man’s family
searched for him in hospi-
tals across Hazara division,
but to no avail,” he said.

The Kamila police said

" FIR of the incident hadn’t

been registered as no one
had approached police for it.

‘Meanwhile, deputy com-
mussioner Arif Yousafzai on
Saturday said the adminis-
tration was striving to pro-
vide basic ameniries to the
people of Upper Kohistan
district.

He told a group of resi-
dents during a meeting that
the ddministration would
address their problems
effectively.

Mr Yousafzai said the
Dasu hydropower project
and ‘Diamer-Basha , dam
promised economic welfare
of the residents. —
Correspondent

Powe)% to remain suspended

PESHAWAR: The Peshawar Electric Supply Company
has announced power suspension from five to six hours on
Oct 28 (Monday) in different Iocalities due to maintenance
work on the transmission lines,

According to a statement issued here on Saturday, the con-
sumers of 11KV PAF and Tehkal, Commercial 1, 2, University

Town, KTH, Islamia College, 11

Guluzai, 11KV Urmer,
Chughalpura, 11KV, Urmer

KV Gul Bela, Pakha Ghulam,
Baghbanan,
2, New Hazar Khwani, Pandu

Chamkani and

Baba, Pandu Road, Ring Road, Kachori, Pandu Road 2,
Surizai, Yakatoot and Chairman Daftar feeders will face
inconvenience from 8am to 2pm.

In Charsadda, the people of Umerzai 2, Tangi Nusratzai,
Tangi 2, Mera Tangi will suffer from 9am to 2pm.

In Mingora, the consumers of 11KV Marghuzar,
Mingora 1, 2, 3, 4, Gulkada, Takhta Band, Sanger,
Bandai, Bara Bandai, Saidu Sharif, Saidu Baba, Sinor,
Qambar, Marguzar, Kabal 1, 2, 3, 4, Gogdara, Ajrang,
Malam Jaba, Barikot, 11KV Manyar, Shamozai, Barikot
and Musakhel feeders will face inconvenience from 8am

to 2pm.

In Swabi, consumers of 11KV Totalai, Nawa Kallay, Gol
1]

Sher Khan. Ramlhal

Paladand

LY CX TN O el -
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'. GOVERNMENT OF KHYBER PAKHTUNKHWA

-~ [

l

HEALTH DEPARTMENT ¢

Subject:

Cadre in BS-20 and presen

SUMMARY FOR Cl'

tlEF MINISTER KHYBER PAKHTUNKHWA -
i

POSTINGS/T RANSF[:PS OF DOCTORS IN HEALTH DEPARTMENT

The post of District He

aith Offlcer Kohat fails to the share of Health Nlanagement
tly occupied by Dr. Mushraf Khan Management Cadre BS-20.

vio.

2. ~ Similarly the post of Medlcal Supermtendent DHQ Hosprtal KDA Kohat also falls

to the share of Health Management Cadre in BS

Management Cadre BS—20

l

-20 and presently occupled by Dr. Farooc, 1 Shah '

3. - Dr.Rahim Khan belongs to the General Cadre in BS-20 and presently workrng as?

Chief Medical Officer BS 20 DHQ Hosprtal KDA. "’ot'at Itie
-20 officer to be posted as District Healthi

Q Hospital KDA l(ohat

present there is no spare Member of Service BS
Officer Kohat as well as Medical Superlntendent DH

4. o According to schedule

pertinent to

entron here that at

-1l of the Khyber Pakhtunkhwa Govt Rules of Busmess

1985 the postrngsltransfers of Heads of attached Departments and other officers in (BS -19) and
above in all Departments would be- made wrth the approval of the Chref Mrn ster (Annex-i). i,

5. in view of_ the above Health D_epartment

of officers in the public interest. -

4

|

proposes the following postrng/transfer

l
|
' :
1
|

S# Name of Officer " Present Posting Proposed Posting ™
1. | Dr.Mushraf ~ Khan | District Health Officer Kohat Report to the - Director,
Management ~ Cadre S General Health Servic'esi\
BS-20 Knhyber Pakhtunkhwa
2. !'Dr.Rahim Khan W’lltlﬂgﬂfOl’ posting District Health Officer r(ohat -
Khattak Management !,, e
Cadre BS-19 ‘ 5 :
. ﬁ Dr.Farooq Shah | MS DHQ Hosprtal KDA Kohat Report to the Director
. | Management ~ Cadre ‘ . General  Health Zervices
L~ | BS-20 | % Khyber Pakhtunkhwa. .
4. | Dr.Raheem Khan | Chief l}itedit:al» Oficer BS 20 |Medical Superintendent | -
General Cadre DHQ Hospital KDA Kohat ;DHQ‘Hnspital KDA Kohat
~ |'BS-20 . - i . B -
) | i
6. : Para-5 of the SummaryI is submrtted for. approval of the Chief Mmlster Khyber
Pakhtunkhwa, please. 8 {i ol
- | W 5 x|eq_aor°,
(Dr. Syed Farooq Jamil) :
: Secretary Health
Minister for/ Health _
Khyber Pakhtunkhwa i y

. M%Cr‘ (2if, rwé?u‘rq

!’hyt}er Pakhtunkhwa

N
i
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GOVERNMENT OF KHYBER PAKHTUNKHWA

i HEALTH :DEPARTMENT
l -

SUMMARY FOR CH!EF MlNISTER KHYBER PAKHTUNKHWA

Subject: ‘ POSTINGSH‘RANSFERS OF DOCTORb IN HEALTH DEPARTMENT

§ , o

5 ; !

i |
Chief Secrefa | w ‘ l '
Khyber Pakhtunkhwa. o B

. A ! .
l “.

Chief Minister ,
Khyber Pakhtunkhwa.

e e e

! b
i .
1 -
| ' K
: i
v T
! i }



yﬁ -~ i
07. Summary- for Clnef Mmlstcr, Khybel Pakhtunkhwa 1iegardmg postmg/transfer of ,

doctorq has been exammed It is obselved that the proposal of Health Depamnent in Para-S is f‘

self-contradlctmy to the facts mentloned in Para—3 of the Summary The proposal is not only :
|

cross cadre postmg but also involves postmg of a junior officer agamst higher post. Moreover

tenure of the officers in their respectlve pl’tce of postmg is not mcntloned bemg one of thé‘

requirements of POstmg/'l ransfer Pohcy of the Pxovmcxal Government (Annex-1I). .

, 08. - The proposal contamed in Pa1a-6 1ead thh Para-7 thereof may ‘be-submitted for )
orders of Honom able Chief Mmlster Khy oer Pa.khtunkhwa l P - o )
: i |

; e

SRR a 1 (ARSHAD MAJEED)

| Secretary Establishment
Janualyﬂ,\ 2019

1

} -
- . [

'

,p- CHIEF M’ W’?/lER

/

/
o

| Chict Minister
R(h\;hew P«nkhwnkhwu

i : . ' : L . o '
. , ) oo o !. ' . ‘

1
{
‘.
1
1
]

.

K .9 .  Chief Secretarv/lfmé Pa‘khtunkhwai . ‘ oo

Y ——
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;Gov ERNMENT OF KHYBER PAKHTUNKHWA :

HEALTH DEPARTMENT

1 |

' SUMMARY FOR CHIE}- MINISTER KHYBER PAKHTUNKHWA

© Subject: POSTINGSITRANSFERS OF DOCTORS IN HEALTH DEPARTMENT.

Summary on the subject noted above is placed below for approval of ’(heﬁ'E ~

Chief Mlmster Khyber Pakhtunkhwa please.- R 1 Y
‘ P

| ,,(/ A

: Ve
,‘;-%g.\g“m - ct (Dr. Syed Farooq Jarail)
A R :
’\l,“m § | - Secretary Health
ey E >
AT !
‘é"! L # B ;
QJ Minister for/Health | 3'
T | Khyber Pakhtunkhwa.
K o \5;\)%&..%9.
u“) Q l ;
A i. o ek/o
R i _etfer/20q
RETEN P ' l' Minister for Health
‘ ! Khyber Pakhtunkhwa
% Khyber Pakhtunkhwa. | | o
8 o : R
i
. : I'
' . i
" Principal Secretary to Chief Minister i -
Khyber Pakhtunkhwa. -~ or !
. ‘ i
, : ' ) !
Ti‘ é/p /(/J lo’l( | N ‘ =
\ :
i\

\s\\\'\ii\i\\‘\\\\\\\\\\\\\:

£v85

| \\\\\\\\\\\\\\\\\\\\

G
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~ Oz 7 Vlews of Estabhshment Departrnent may kmdly, be perused vide Para 7 8 of th& .
Summary. . . .

| o ' TE ,._-r

R _ y (Arsha Jced)
P - SR Secretary Estabhshment * ,
o d\an,, 2019

K Chief Secretaif KPK .

o Pachtanihva

b

of the PSCM -

f
1
{
|
i

1
i
{

‘43._;),‘?

o

Oifig

i

! .
ﬁ’tlnclpu! Secreiury to M
I(hyhen E”@khmnkhwu

|

t
, LHiEFb CRETARY : o
_ wat of Khyher Pakhtunkhwwa S

1 15 .
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VAKALAT NAMA

- Di- W $tad " (Appellant)
. | (Petitioner)
(Plaintiff)
VERSUS S

//CM P/O/% ' (Respondent) o

I/We Ypk e W/ ok

(Defendant)

Do hereby appomt and constitute M. Asif Yousakal, Advocate Supreme Court o

. Peshawar to appear, plead, act, compromise, withdraw or refer to arbitration for -

'me/us as my/our Counsel/Advocate in the above noted matter, without any’ liability for -
his default and with the authorlty to engage/appoint any other Advocate/CounseI on

| my/our costs.

- I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums.and amounts payable or deposited on my/our account in the above noted matter.
‘The -Advocate/Counsel is also at liberty to leave my/our case at any stage of the,

o .proceedlngs if his any fee left unpaid or is outstanding against me/us.

Dated , /20 ' ‘ ‘

(CLIENT)

ACCEPTED

M. ASIF YOUSAFZAI
Advocate Supreme Court Peshawar.

&

TAIMUR AL KHAN =
Advocate High Court, Peshawar

OFFICE:

Room # FR-8, 4th Floor,
_ Bilour Plaza; Peshawar, -
~ Cantt: Peshawar

Cell: (0333-9103240)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR. "

Appeal No. 2229/2019 -

]
i

3
|

Dr. Farooq Shah V/S Health departme_ﬁf;

....................

APPLICATION FOR AMENDMENT IN THE INSTANT APPEAL BY
CHALLENGING THE REJECTION ORDER DATED 18.12.2019
RECEIVED BY THE APPELLANT ON 27.01.2020. '

ooooooooooo
———

RESPECTFULLY SHEWETH:

1. That appellant has filed the instant appeal in this august Tribunal: .
against the order dated 16.09.2019, whereby the appellant belonging
to Management Cadre was transfer from the post of MS, DHQ
Hospital KDA Kohat and report to DG Health Services and
respondent No.4 belonging to General Cadre was posted on his post.
The appellant field departmental appeal against, the order dated
16.09.2019 on 23.09.2019, which was rejected on 18.12.2019,
however that rejection order was not communicated to the appellant
and after lapse of statutory period. Then the appellant filed the present
service appeal.

2. That the instant appeal is in reply stage which is fixed for today i.e
06.02.2020.

3. That as the departmental appeal was rejected on 18.12.2019, but was
not communicated to the appellant and the now the rejection order
dated 18.12.2019 was received by the appellant on 27.01.2020 which
is duly supported by an affidavit on behalf of the appellant and which
is necessary to be challenged before this august Tribunal, therefore the
appellant wants to challenge the rejection order dated 18.12.2019
received on 27.02.2020 by amending the instant appeal. (Copies of
order dated 18.12.2019 and affidavit are attached as Annexure—
A&B)




%\

It is, therefore, most humbly prayed that on acceptance of "
this application, the appellant may allow to amend the instant appeal

by challenging the rejection order dated- 18.1;.\30,19 before this

august Tribunal to meet the ends of justice.

APPELLANT —
THROUGH: \%VQ{ |

M.ASIF YOUSAFZAI
ADVOCATE SUPREME COURT
& e
TAIMUR ALI KHAN
ADVOCATE HIGH COURT

AFFIDAVIT ‘
It is affirmed and declared that the contents of the above Application
are true and correct to the best of my knowledge and belief. |

"

DEPONENT




GOVERNMENT OF KHYBER PAKHTUNKHWA /-
“HEALTH DEPARTMENT | %}L

No.SOH(E-V)/1-5/2007
Dated Peshawar the 18th Dec 2019

To . o o N e

"The Director General-
- Health Services, Khyber Pakhtunkhwa
Peshawar.

Subject:- REQUEST 'FOR CANCELLATION OF NOTIFCTION NO. SOH{RV)}1-

; 5/ 2007[SUMMARY I.LE TRANSFER ORDER
' Dear Sir,

[am dlrected to refer to Dr. Farooq Shah (BS-20) Management Cadre (Ex-MS |
DHQ Hospital Kohat) appeal No. nil dated nil on the above captioned sub;ect and to request

~that the apphcant (now awaiting for posting in DGHS} may km(_i[y be informed that his
appeal was considered arfd regfetted, as the orders were passed efter thaining approval of

-competent authority, please.

SECTION OFFICER-V
HEALTH DEPARTMENT -

e RV T

L.
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BEFORE THE KH.YBER PAKHTUNKHWA SERVICE TRIBUNAL '

PESHAWAR

Appeal No. 2229/'2'0'1 9

Dr. Farooq Shah VIS o Health department.

oooooooooooooooooooo

APPLICATION FOR AMENDMENT IN THE INSTANT APPEAL BY
CHALLENGING THE REJECTION ORDER DATED 18.12.2019
RECEIVED BY THE APPELLANT ON 27.01.2020.

RESPECTFULLY SHEWETH

1

That appellant has filed the' instant’ appeal in* this august Trlbunal '.

- against the order dated 16.09.2019, wheteby the appellant belonging N
to Management Cadre was transfer from the post of MS, DHQ
. Hospital KDA Kohat and report .to DG Health Services and

respondent No.4 belonging to General Cadre was posted on his post.
The .appellant field departmental appeal. against the order dated

16.09.2019 on 23.09.2019, which was rejec.ed on 18.12.2019,

- however that: rejection order was not communicated to the appellant

. and after lapse- of statutory perlod Then the app: lzfmt ﬁled the present
- sefvice appeal. | : '

That the instant appeal is in reply stage which is ﬁxed for today e

~ 06.02.2020.

. That as the departmental appeal was re]ected on 18.12. 2019, but was -

not communicated to the appellant and the now the rejection order

‘dated 18.12. 2019 was received by the appellant on 27.01.2020 which

is duly supported by an affidavit on behalf of the appellant and which
is necessary to be challenged before this august Trlbunal therefore the -

appellant wants to challenge the rejection order ‘dated 18.12.2019 - |

received on 27.02.2020 by amending the instant appeal. (Copies of
order dated 18.12. 2019 and affidavit are atiz r:hedl as Annexﬂre—l

A&B)



It 1s, therefore, most humbly prayed that on acceptance of
- this application, the appellant may allow to amend the instant appeal
by challenging the-rejection order dated 18.12.2019 before this

* august Tribunal to meet the ends of justice. “N\agl '

e L . APPELLANT -

THROUGH: T T
| MLASIF Y OUSAFZAI
ADVOCATE $UJPREME COURT

, TAIMUR ALI KHAN
' ADVOCATE HIGH COURT
AFFIDAVIT

It is affirmed and declared that the contents of the above Apphcatlon e
are true and-correct to the best of my knowledge and belief:

BECPs

; DEPONENT

i
.
S
.
Ao
(S
i
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1
1 i
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GOVERNMENT OF KHYBER PAKHTUNKHWA .
'HEALTH DEPARTMENT = /4 L

o No. SOH(E V)/1 5/2007 :
| SO . I L Dated Peshawar the 18th Dec,2019
To .. LT, o T

-

j Tﬁe Director General - _
Health Services, Khyber Pakhtunkhwa
- Peshawar.

Subject:-

- 5/2007 SUMMARYIE T NSFER ORDER
- Dear Sir,

[am directed;to refer to Dr. Faro‘pq Shah (BS-ZOj Maqagement _Cladre (Ex-MS |
- DHQ Hospital Kohat) appeal No. nil dated nil on the above captioned subject and to request
;-thét the applicant (how awaiting for posting in DGHS) may. kindly bé-iriformed that his

appeal was con51dered and regretted, as the orders were passed after obtammg approval of
I
competent authonty, please.

information

——

- SECTION OFFICER-V -
- HEALTH DEPARTMENT

RN
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" HEALTH DEPARTMENT
NOTIFICATION .

Peshawar, dated the 11% DECEMBER, 2008

No. ___ SOH(EV)M - 20/ 08 : In exercise of the powers conferred by
section 26 of the North' West Frontier Province Civil Servants Act, 1973

(N.-W.E.P, Act XVIII of 1973), the Governor of the North-West Frontier Province
is pleased to make the following rules, namely:

THE NORTH-WEST FRONTIER PROVINCE

;v . .o .. HEALTH (MANAGEMENT) SERVICE RULES, 2008,

PART -1
GENERAL

1. Short tile and commencement. —( | ) These rules may be called the
North-West Frontier Province Health (Management) Servipe Rules, 2008..

(2)  They shall come into force at once. ‘

2. Definitions.— In' these rules, unless the context otherwise requires, the
following expressions shall have the meanings hereby respectively assigned to
them, that is to say - o
(@) “appointing authority” in relation t0 a post, means the
respective authority specified in para 4 of the North-West
Frontier Province Civil Servants (Appointment, Promotion and
Transfer) Rules, 1989;

(b) “Commissiqn” means the North-West Frontier Province Publié
Service Commission; . :

(c) *“Cadre” means Health Management Cadre;

(d) “Government” means the Government of the North-West
. Frontier Province; _

(e) “Govemblj” means the Governor of the North-West Frontier
. Province; '

(f) “Initial recruitment” means appointment made otherwise than
by promotion or transfer;

(g) “Member of ‘Service” means officer belonging to health
management cadre as reflected in schedule L& II1;

(h)“PHSA” means Provincial Health Services Academy;

GOVERNMENT OF THE NORTH-WEST FRONTIER PROVINCE NWFP.



. under the law.

PO S L PO Y T S otT) -

© (i) “Post” means a post spec:fied in the Schedule-1 of the rule and
- “such other posts as may, from time to time, be determined by
~ the Government; . . R

i
, 2

G) -“‘_Schedule” means the schedule appended to these rules;
-~ and “ -

(k) “Service” means the North-West Frontier Province Health
(Management) Service. -

PART-II
RECRUITMENTS
3. Number_and ‘nature of posts.—The Service shall comprise the -posts
specified in the Schedule -1 and such other posts as may be determined by
Government from time to time.

4, Method of Appointment.—Method. of appointment, qualifications and other
conditions to applicable to a post in the Service shall be such as laid down in the
column 3 to 5 of the Schedule - IL. : = : - )

-5. Syllabus and-examination' fof’ appointment by initial recruitment.---

Syllabus and standard for competitive examination for appointment by initial
recruitment to the post in BS-17 shall be, as laid down in Schedule-IIIL.

PART-II1
CONDITIONS OF SERVICE

6. Pre-Service Training & Departmental Examinations.— (1) On
appointment to a post borne on the service in BS-17, every officer so appointed
shall complete six months mandatory training including attachment as specified in

~ schedule -IV.

(2) The training shall be followed by departméntal examination to be
conducted by Provincial Health Services Academy, which will be part of probation
period. , o

7. In-Service Training.—Selection for in-service trainings which are linked

-with promotion shall be done on seniority basis and those at verge of promotion

shall be given priority.

3. ,/Pivate Practice/— ( 1) No Member of Service shall be allowed private

practice; ifi li€t he shall be entitled to non-practicing allowance, at such rate as
may be prescribed by Government. : :

case of~default, the ,Mérgbg'r shall be liable to disciplinary action

)

9.  General rule. — In all matters not expressly provided for in these rules,
Members of Service shall be governed by such rules as have been or may hereafter

(2) [n

" be prescribed by Government from time to time.

Provided that in case of a dispute the Government shall have the final authority to
decide the matter in any manner it deems fit.
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© . 10, . One_time exercise. —- (1) Notmthstandmg anything contained in the

prov1s1on of these rules, Government shall, as one-time exercise, fill i in posts in. the

“Sefvice 'described in Schedule-I by way of permanent transfer from amongst the_.'
"Officers of General Cadre. in equivalent basic pay scale who have the qualification -
of - Master of Public' Health or Postgraduate  Diploma in Public Health or"

Postgraduate Diploma in Hospital. Administration or Health  Planning &

Management or equivalent Master’s Degree / Diploma in Health management or
allied disciplines and opt for absorption;

Provided t,hai the option once ekercised shall be final..

). .- Where the number of ofﬁcers optmg for absorptlon in_
Management Cadre is more than the available positions in respective grade, the
selection under one time exercise shall be done on the basis of semor;ty-cum- ment.

only in the respectlve grade;

Prov1ded that for determining the suitability of- the officers, addmonai
relevant qualifications, trainings/courses in the relevant field and managenal
experience, as such, shall be taken mto consideration.

11. Deletion of posts.—Posts reflected in thé schedule-I: shall stand deleted

from any other service rules for the time being in force and such rules shall be -
_deemed to have been amended to the above extent:

SECRETARY TO GOVERNMENT OF NWFP
- HEALTH DEPARTMENT

Copy to:

1. The Chairman, Public Service Commission, NWFP Peshawar
-2.  PS to Minister for Health, NWFP.

3. PS to Chief Secretary, NWFP.

4. PS to Additional Chief Sccretary, NWEFP,

5. PSto Secretary E&A Department. = : .7

6. PSto Secretary Law Department.

7. PS to Secretary Finance Department.

8. Psto Secretary Health.

9. PA to DGHS NWFP.

10. -Computer Programmer, Health Department.

(ADIL SAEED SAFI)
SECTOIN OFFICER - V



... .SCHEDULE —1I
- {(Management ,ngre)_

Memibers of Service in BES-20: -

i S.No. . ' Nomenclature of post Number
3 ‘ - ' of post
' 1 | Director General Health Services, NWFP, Peshawar 4 01
. 2 | Director (Admn) DGHS NWEP Peshawar : 01
3. | Director Health Services DGHS NWFP Peshawar - -~ 01 ,
. L —- - -] 4~ _| Medical Superintendent Govt. LRH/KTH/HMC Peshawar __ |- 03 .| . ’
5 | Medical Superintendent DHQ.Hospitals Kohat, Bannu, 06
DIKhan, Mardan, Swat, Abbottabad
6 | Medical Superintendent, Mufti Mehmood Memorial Hospital 01
] DIKhan R '
7 | Medical Superintendent, Khalifa Gul Nawaz Hospital Bannu -0l
. 8 | Medical Superintendent, Govt. City Hospital Kohat Road o0t
Peshawar -
9 | Medical Superintendent, Sarhad Hospital for Psychiatric )
Diseases Peshawar -
10 | Medical Superintendent, Ayub Teaching Hospital Abbottabad 01
11 | Executive District Officer (Healfh) Peshawar ’ 01
12 | Executive District Officer (Health) Swat ) ' )
] 13 - | Executive District Officer (Health) Mardan : 01 .
5 14 | Executive District Officer (Hea!th) Kohat 01
i 15. | Director Provincial Health Services Academy, Peshawar 01
16 | Principal Public Health School Hayatabad Peshawar 01
17 | Principal Pubic Heaith School Abbottabad - ol
18 | MS Mardan Medical Complex - . = 01
- | TOTAL: : 25




»MEDICAL,. o

: : :'A"‘i.Kmdly refer to’ the Govemment of Khyber Pakhtunkhwa Health Department .
, Notnﬁcatron No SOH(E- V)l -5/2007 dated 28.02. 20L8 regardmg postlng z transfer agamst the\ :
. 'vacant post of Medrcal Supenntendent (BS 20) DHQ Hosmtal KDA Kohat ‘ o

: I Dr Farooq Shah (Management Cadre BS 20) have subrmtted arrival; report
for duty as Medlcal Supermtendent DHQ Teachmg- Hosprtal KDA Kohat on 01 03. 2018. .'

Encl As Above
Even No & Dated
B Copy forwarded to the - ‘ R _
1. Accountant General Khyber Pakhtunkhwa Peshawar Lo
2 Section - Officer . (E- -V). Govemment of - K.hyb
Department w/r-to his Nonﬁcat:on No; referred above.”
3 Dtstnct Comptroller of Accounts Kohat

For mformatxon and further necessary actton

MEDICAL_SUPERINTENDENT
-DHQ TEACHING HOSPITAL
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OFFICE OF THE MEDICAL SUPERINTENDENT
DHQ TEACHING HOSPITAL KDA KOHAT

L
®,
\i

No. (}/,( 1: /PF Dated Kohat the: A (ﬂ[ /03/2020

POWER OF ATTORNEY

I, hereby authorized Mr. Khurram Sajjad Ali Khan (Pharamcist; BS — 17) attached
- to DHQ Teaching Hospital KDA -Kohat, having CNIC No.14301-7419277-5, to attenc_l

the honourable court of Service Tribunal Peshawar on behalf of the undersigned into the

case titled as “Service Appeal No0.2229/2019 - Dr. Farooq Shah versus Government of _

'Khyber Pakhtunkhwa, Health Department and others”.

He is directed to attend the honourable court regularly on the respective fixed
dates of hearing till the final decision and to inform the undersigned about all

proceedings, accordingly.

ok .~ MEDICAL SUPERINTENDENT
&l f/ — | DHQ TEACHING HOSPITAL
- . : o KOHAT
Copy forwarded to thé:-

fﬁ 1. Secretary to Government of Khyber Pakhtunkhwa Health Department Peshawar.
) Additional Advocate General Khyber Pakhtunkhwa Peshawar Services Trlbunal
Peshawar. -
@ 3. Director General Health Serv1ces Khyber Pakhtunkhwa Peshawar.
\/ 4. Mr. Khurram Sajjad Ali Khan (Pharmacist; BS — 17) DHQ Teachmg Hospital KDA
Kohat.

YW \

. b
A

" For information w/r to Notification No.SOH(LIT II)l 3-4461/2020 dated 26.02.2020.

SR

o7

.
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Service Appeal No 2229 of 2019

Dr. Farooq Shah e eerseeeesee s ses s seeses e S

PESHAWAR

Versus

- Govt. of Khyber Pakhtunkhwa & Others ................Respondents

Written Statement

Written Statement on Behalf of Dr. Rahim Khan, . Private
Respondent No. 4 is respectfully submitted as follows; -

Preliminary objections:-

1.

That the appellant has got no cause of action against the answering
respondent no. 4. | | ‘

. That the appeal is vague, premature, incompetent and not

maintainable as the appellant has attached with appeal no order,
whatsoever, signifying his transfer and posting against any post of
General Cadre.

. That the amended appeal is not maintainable as the appellantfki'és

changed his stance without seeking prior and express permissjon
for such amendment from the Hon’ble Court.

That the appellant has not come to the Hon’ble Court with clean
hands. ..

. That the stance taken by the appellant in appeal is based on

malafide.

Pagelof5
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On Facts

1. That para of the appeal is misconceived. It is very respectfully

submitted that the appellant has concealed the facts as vide
impugned order he not been transferred or posted against any post
of General Cadre. According to impugned notification no. SOH (E-
V) 1-5/2007/summary dated 16/09/2019 annexure “A” the
appellant has been directed to report to the Director General
Health Services Khyber Pakhtunkhwa.

That according to the norms of service the appellant is bound
to report to the Director General Health Services Khyber
Pakhtunkhwa (respondent no.3) either for further posting or for
orders deemed appropriate by the competent authority.

That besides the above the summary dated 08/01/2019 was
finally approved by the Chief Minister on 21/Jan 2019. That since
the appellant has neither expressed any grievances against the
posting of respondent no.4 as MS, DHQ Hospital KDA Kohat nor

~authorised to do so as such the grounds enumerated in the

Summary dated 08/01/2019 for posting/transfer of respondent no.
4 have attained finality and the appellant is, therefore, debarred
from seeking any relief which may affect the career and posting' of
the answering respondent as MS, DHQ Hospital KDA Kohat.

. That para no. 2 of appeal needs no detailed discussion, however, it

is acknowledged that the appellant is a government servant and
according to the terms and conditions of service the appellant is
first bound to report to DG Health as directed and in case his
posting is made against a post of General Cadre then he may seek
remedy in the manner prescribed by law.

. That in response to para no. 3 of appeal it is submitted that the

appellant has preferred no Departmental Appeal as prescribed by
law. Furthermore grounds taken in the letter addressed to the
Secretary captioned as “Appeal” are altogether different and
inconsistent with the grounds taken in Service Appeal and as such

‘the appeal is misconceived, incompetent and not maintainable.

Page 2 of 5
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4. That in response to para no. 4 of appeal it is submitted that
rejection of letter captioned as “appeal” has neither transformed
the said letter into a departmental appeal nor rejection of the same
has converted the incompetent service appeal into a maintainable
appeal. Moreover the appellant has made certain amendment in
appeal without the express permission of the Hon’ble Court which
has 'altog‘ether changed the stance of the appellant taken in the
earlier appeal as such the amended appeal is not maintainable.

Grounds

S.No

Grounds Taken by Appellant

Reply of Respondent

That the impugned notification
dated 16/09/2019 coupled with
the summary dated 08/01/2019
approved by the worthy Chief
Minister of KPK Peshawar, and

rejection order dated 18.12.2019

are against law, facts against the
norms of justice and confronted
with the usual way of treatment of

such practices on the transfer:

matter by the respondent
department, hence tenable in the
eye of the law, thus liable to be set
aside.

That the appellant
has neither
mentioned any
reason nor  has
referred to any
illegality. Moreover
assertions made in
ground “A” give no
rise to any cause in
favour of appellant.

It is the matter of the record that
this Hon’ble tribunal is such like
same nature case bearing service
appeal No. 823/2019 titled “Dr.
Hameed Ali VERSUS Chief
secretary & others”, passed its
well speaking, well elaborated
order/judgment dated 09/ 08/
2019 according to which the
change of the cadre while
transferring of the aggrieved

That since the
appellant has not yet
been transferred and
posted against " any
post of General Cadre
as such the esteemed
judgment of = the
Hon’ble Tribunal is
not applicable to the
case of the appellant.
The appeal is

Page 3 0of5
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petitioner was

their under
declined by declaring the act of
the respondent as illegal,

unlawful, hence that case has also
enjoyed publication in the daily
newspaper. Therefore being fall
under the same flow of the earlier
litigation, this case of
petitioner can easily be
determined by this Hon’ble Court
on the score of the above cited
earlier case decided by this
Hon’ble tribunal.

the

premature. The
requisites of law are
that the appeilant
shall first report to DG
Health for further
posting and in case he
is posted against a
post of General Cadre
then he may seek his |
remedy in accordance
with the procedure
laid down in law.

It is the settled ‘precedent duly
precedented by the Supreme
Court of Pakistan in its numerous
consistent regular judgments on
such like service matter that the
cadre of the employee cannot be

changed in any manner so the act

of the respondents with regard to
the changing of the cadre from
Management to General, while
transferring the petitioner from
DHQ KDA Kohat to office of the
respondents No. 3 is obviously
illegal, unlawful cannot be
warranted and sustainable in the
eye of the law

That the precedent
either referred to or
settled by the apex
Court and relied on
by the appellant has
not been identified
by the appellant.
Moreover any such
precedent is not
attracted to the case
of the appellant as
the appellant has not
yet been transferred
and posted against
any seat of General
Cadre.

That order passed by the
respondent is illegal, vid without
lawful authority and without
jurisdiction thus deserve to be set
aside.

i That the order is in

consonance with law
as the Government
has the prerogative
to direct such a civil
servant to report to
DG Health for further
posting.

Page 4 of 5
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That any other ground may be |
E. |raised at the time of arguments, | Needs no detailed|
with the kind permission of this | reply.
Honourable Tribunal, if needed so.

It is, therefore, very humbly prayed that since the |
'appell‘ant has failed to report to DG Health for further
posting as such the appeal is premature and hray, |

_therefore, be very graciously dismissed.

‘Dated 20/03/2020 .

~ Dr. Raheem Khan

- Respondent No. 4

Through

A

—Muhammad Azim Khan Afridi,

Advocate High Court, Peshawar.

Page 50f 5



BEFORE THE HON’BLE PAKHTUNKHWA SERVICE TRIBUNAL,
‘ PESHAWAR '

Service Appeal No 2229 of 2019

DI Farooq Shah ..o iesnsssisenssssssssesns Appellant

Versus
Govt. of Khybér Pakhtunkhwa & Others ................ Respondents
Affidavit

|, Dr. Rahim Khan do hereby solemnly affirm and declare that the
averments of facts contained in the accompanying written statement
‘are true and correct to the best of my knowledge and belief & that
nothing has been concealed by the deponent from this Hon’ble Court.

Dated 20.03.2020

Z7

Deponent

Dr. Raheem Khan

Respondent No. 4 o
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'BEFORE THE HON’BLE PAKHTUNKHWA SERVICE TRIBUNAL,

- PESHAWAR

Service Appeal No 2229 of 2019

DI. FAr00Q SKah .....c.ccuweveeerevssessassssssssssssassssssssssssssssssnes Appellant

Versus

Govt. of Khyber Pakhtunkhwa & Others ................ Respondents

Application for Vacation of Interim Order -

Very respectfully Sheweth; -

1.

That the appellant has instituted the instant appeal against his
alleged transfer/posting against a seat of General Cadre in which
next date of hearing has been fixed as 2" April 2020.

. That the appellant has secured an interim order against his alleged

transfer and posting despite the fact that he has not been
transferred and posted against any post of General Cadre.

. That the said restraint order has beenillegally obtained by the

appellant by misrepresentation of facts.

. That since the appellant has not been transferred and posted

against a seat of general Cadre as such he has got no prima facie or

arguable case for the purpose of grant of such restraint order.

. That the appellant is avoiding submission of report to DG Health to

avoid his further posting and to retain and serve against a post of
his own choice which is not permissible in law. ‘



6. That the respondent no. 4 is lawfully serving against the said post
of MS DHQ KDA Kohat since 17/09/2019 and that on the strength
of said restraint order, the appellant has placed the respondent no.
4 into a state of inconvenience. | |
(Copy of the charge assumption report is attached)

It is therefore very respectfully prayed that on acceptance of
this application the interim restraint order may very graciously be
vacated and the application of the appellant for the grant of
temporary injunction and interim relief may please be dismissed.

i

. Dr. Raheem Khan
Respondent No. 4

Dated 20.03.2020

'\ Through

Muhammad Azim Khan Afridi,
Advocate High Court, Peshawar.




BEFORE THE HON’BLE PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

Service Appeal No 2229 of 2019

Dr. Farooq Shah .......cccccevvivienns ecurensnassnesressn et anssnasenne Appellant
Versus
Govt. of Khyber Pakhtunkhwa & Others .............. ;.Respondents
Affidavit

I, Dr. Rahim Khan, do hereby solemnly affirm and declare that the
averments of facts contained in the accompanying application are true
and correct to the best of my knowledge and belief & that nothing has
been concealed by the deponent from this Hon’ble Court.

Dated 20.03.2020

Deponent
Dr. Raheem Khan

Respondent No. 4

N



OFFICE OF THE

MEDICAL SUPERINTENDENT
DHQ TEACHING HOSPITAL
KDA; KOHAT

| _CHARGE”ASSUMPTION REPORT

' I Dr Rahxm Khan (Medlcal Superintendent) has assumed the charge of Office of the.‘.
_f ) Medlcal Supermtendent DHQ Teachmg Hospltal KDA Kohat on 17-09-2019 vide Government of

'.:Khyber Pakhtunkhwa Health Depanment Notification No.SOH(E- V)1-5/2007/Summary dateddl
. 16/09/201 9. ~

All correspondences meant for the Medical Supermtendent DHQ Teachmg Hospltal~
-KDA Kohat may therefore be addressed to the under31gned ‘

1

AR SR E MEDICAL SUPERINTENDENT
UEREE I ST i ~ DHQTEACHING HOSPITAL
SRR PR .& o .: S © -+ KOHAT

" No. Z ii // /PF - o Dated Kohat the__ / 7 /09/2019
D . Copy,fqrwarded for informetion to the:-

Commissioner Kohat Division Kohat.
District & Sessions Judge Kohat.
Deputy Commissioner Kohat. :
Principal KMU - Institute of Medical S<:1ences Kohat.
. District Health Officer Kohat.
. Medical Supermtendent Women & Chnldren Hospital Kohat
 District Comptroller of Accounts Kohat.
‘District Police Officer Kohat.
" District Officer (Finance & Planning) Kohat.
10. Executive Engineer (C&W) Kohat.
- 11, Regional Information Officer Kohat.
_ . 12. District Zakat Officer Kohat. :
o 1'3.‘,Manager 'N.B.P (Main-Branch) Kohat along-with specimen signatures. -
14, Manager, N.B.P (KDA Branch) Kohat along-w1th specimen signatures.
" 15. Manager, Askari Bank Kohat along-with specimen signatures.
16. Manager, Khyber Bank Kohat along-with specimen signatures.

N N

N // I :
“MEDICAL SU ERINTENDENT _
DHQ TEACHING HOSPITAL

- KOHAT

- . .
. . P : '
e - c . . [
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- BEFORE THE HON’BLE PAKHTUNKHWA SERVICE TRIBUNAL,

s '
7 v,
st o

PESHAWAR

 Service Appeal No 2229 of 2019

Dr. Farooq Shah ........ceccvenerecre e e seeceesseeceeens Appellant

\(ersus

| ‘Govt. of Khyber Pakhtunkhwa & Others ................ Respondents

Written Statement

Written Statement on Behalf of Dr. Rahim Khan, Private
Respondent No. 4 is respectfully submitted as follows;

Preliminary objections:-

1. That the appellant has got no cause of action against the answering'

respondent no. 4.

. That the appeal is vague, premature, incompetent and not

maintainable as the appellant has attached with appeal no order,
whatsoever, signifying his transfer and posting against any post of
General Cadre. |

. That the amended appeal is not maintainable as the appellant has

changed his stance without seeking prior and express permission
for such amendment from the Hon’ble Court.

. That the appellant has not come to the Hon’ble Court with clean

hands.

. That the stance taken by .the appellant in appeal is based on

malafide. |

Page 10f5.
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On Facts

1. That para of the appeal is misconceived. It is very respectfully.

submitted that the appellant has concealed the facts as vide
impugned order he not been transferred or posted against any post
of General Cadre. According to impugned notification no. SOH (E-
V) 1-5/2007/summary dated 16/09/2019 annexure “A” the
appellant has been directed to report to the Director General
Health Services Khyber Pakhtunkhwa.

That according to the norms of service the appellant is bound |
to report to the Director General Health Services Khyber
Pakhtunkhwa (respondent no.3) either for further posting or for
orders deemed appropriate by the competent authority.

That besides the above the summary dated 08/01/2019 was
finally approved by the Chief Minister on 21/Jan 2019. That since
the appellant has neither expressed any grievances against the
posting of respondent no.4 as MS, DHQ Hospital KDA Kohat nor
authorised to do so as such the grounds enumerated in the
Summary dated 08/01/2019 for posting/transfer of respondent no.
4 have attained finality and the appellant is, therefore, debarred
from seeking any relief which may affect the career and posting of
the answering respondent as MS, DHQ Hospital KDA Kohat.

. That para no. 2 of appeal needs no detailed discussion, however, it

is acknowledged that the appellant is a government servant and
according to the terms and conditions of service the appellant is
first bound to report to DG Health as directed and in case his
posting is-made against a post of General Cadre then he may seek
remedy in the manner prescribed by law.

. That in response to para no. 3 of appeal it is submitted that the

appellant has preferred no Departmental Appeal as prescribed by
law. Furthermore grounds taken in the letter addressed to the
Secretary captioned as “Appeal” are altogether different and
inconsistent with the grounds taken in Service Appeal and as such
the appeal is misconceived, incompetent and not maintainable.

Page 2 of §
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4. That in response to para no. 4 of appeal it is submitted that
rejection of letter captioned as “appeal” has neither transformed
the said letter into a departmental appeal nor rejection of the same
has converted the incompetent service appeal into a maintainable
appeal. Moreover the appellant has made certain amendment in
appeal without the express permission of the Hon’ble Court which
has altogether changed the stance of the appellant taken in the
earlier appeal as such the amended appeal is not maintainable.

Grounds

S.No

Grounds Taken by Appellant

Reply of Respondent

That the impugned notification
dated 16/09/2019 coupled with
the summary dated 08/01/2019
approved by the worthy Chief
Minister of KPK Peshawar, and
rejection order dated 18.12.2019
are against law, facts against the
norms of justice and confronted
with the usual way of treatment of
such practices on the transfer
matter by the respondent
department, hence tenable in the
eye of the law, thus liable to be set
aside.

That the appellant
has neither
mentioned any
reason  nor  has
referred to  any
illegality. Moreover
assertions made in
ground “A” give no
rise to any cause in
favour of appellant.

It is the matter of the record that
this Hon’ble tribunal is such like
same nature case bearing service
appeal No. 823/2019 titled “Dr.
Hameed Ali VERSUS Chief
secretary & others”, passed its
well speaking, well elaborated
order/judgment dated 09/ 08/
2019 according to which the
change of the cadre while
transferring of the aggrieved

That since the
appellant has not yet
been transferred and
posted against any
post of General Cadre
as such the esteemed
judgment of the
Hon’ble Tribunal is
not applicable to the
case of the appellant.
The appeal is

Page 3 of 5
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petitioner their under was
declined by declaring the act of
the respondent as illegal,
unlawful, hence that case has also
enjoyed publication in the daily
newspaper. Therefore being fall
under the same flow of the earlier
litigation, this case of the
petitioner  can easily be
determined by this Hon’ble Court
on the score of the above cited
earlier case decided by this
Hon’ble tribunal.

premature. The
requisites of law are
that the appellant
shall first report to DG
Health for further
posting and in case he
is posted against a
post of General Cadre
then he may seek his
remedy in accordance
with the procedure
laid down in law.

It is the settled precedent duly
precedented by the Supreme
Court of Pakistan in its numerous
consistent regular judgments on
such like service matter that the
cadre of the employee cannot be
changed in any manner so the act
of the respondents with regard to
the changing of the cadre from
Management to General, while
transferring the petitioner from
D'HQ KDA Kohat to office of the
respondents No. 3 is obviously
illegal, unlawful cannot be
) . .
warranted and sustainable in the

eie of the law

That the precedent
either referred to or
settled by the apex
Court and relied on
by the appellant has
not been identified
by the appellant.
Moreover any such
precedent is not
attracted to the case
of the appellant as
the appellant has not
vet been transferred
and posted against
any seat of General
Cadre.

That order passed by the
respondent is illegal, vid without
lawful authority and without
jurisdiction thus deserve to be set
aside.

That the orderis in
consonance with law
as the Government
has the prerogative
to direct such a civil
servant to report to
DG Health for further
posting.

Page 4 of 5
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That any other ground may be .
raised at the time of arguments, | Needs no detailed
with the kind permission of this | reply.

Honourable Tribunal, if needed so.

It is, therefore, very humbly prayed that since the
appellant has failed to report to DG Health for further
posting as such the appeal is premature and may,

therefore, be very graciously dismissed.

Dated 20/03/2020

Dr. Raheem Khan

Respondent No. 4

Through

oy

Muhammad Azim Khan Afridi,

Advocate High Court, Peshawar.
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BEFORE THE HON’BLE PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

Service Appeal No 2229 of 2019

Dr. Farooq Shah ereeeeraseesertisesanastartase s ensteseranssensanesstasenas Appellant

Versus

Govt. of Khyber Pakhtunkhwa & Others ................ Respondents

Application for Vacation of Interim Order

Very respectfully Sheweth

1.

That the appellant has instituted the instant appeal against his
alleged transfer/posting against a seat of General Cadre in which
next date of hearing has been fixed as 2™ April 2020.

. That the appellant has secured an interim order against his alleged

transfer and posting despite the fact that he has not been
transferred and posted against any post of General Cadre.

. That the said restraint order has been |Ilegally obtalned by the

appellant by misrepresentation of facts.

. That since the appellant has not been transferred and posted

against a seat of general Cadre as such he has got no prima facie or
arguable case for the purpose of grant of such restraint order.

. That the avppellant is avoiding submission of report to DG Health to

avoid his further posting and to retain and serve against a post of
his own choice which is not permissible in law.



LA

6. That the respondent no. 4 is lawfully serving against the said post

of MS DHQ KDA Kohat since 17/09/2019 and that on the strength

- of said restraint order, the appellant has placed the respondent no.

4 into a state of inconvenience. | |
(Copy of the charge assumption report is attached)

It is therefore very réspectfully prayed that on acceptance of

this application the interim restraint order may very graciously be .

vacated and the a'pplication of the appellant for the grant of
“temporary injunction and.interim relief may please be dismissed.

Dated 20.03.2020

Dr‘Raheem Khan
Respondent No. 4

Through

'
Muhammad Azim Khan Afridi,
Advocate High Court, Peshawar.



BEFORE THE HON’BLE PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Service Appeal No 2229 of 2019

Dr. FAarooq Shah .......c..ceeevmmeerecesnnnsnecensnsmsmssesssessosens Appellant

Versus
Govt. of Khyber Pakhtunkhwa & Others .............. Res.p.ohdents
Affidavit

I, Dr. Rahim Khan, do hereby solemnly affirm and declare that the
averments of facts contained in the accompanying application are true
and correct to the best of my knowledge and belief & that nothing has
been concealed by the deponent from this Hon’ble Court.

Dated 20.03.2020

Deponent

Dr. Raheem Khan

-Respondent No. 4




OFFICE-OF THE

MEDICAL SUPERINTENDENT
DHQ TEACHING HOSPITAL
KDA; KOHAT ‘

CHARGE ASSU:MPTION REPORT

o I Dr Rahlm Khan (Medxcai Supermtendent) has assumed the charge of Office of the,
Medxcal Supermtendent DHQ Teachmg Hospital KDA Kohat on 17-09-2019 vide Government of-

~ Khyber Pakhtunkhwa Health Department Notlﬁcatnon No. SOH(E V)1-5/2007/Summary dated
16/09/2019 L

@

, Ali correspondences meant for the Medical Supermtendent DHQ Teachmg Hospllal
KDA Kohat may therefore be addressed to the under51gned

SD/-

ST MEDICAL SUPERINTENDENT
CE S : DHQ TEACHING HOSPITAL
S ST - ¢ KOHAT

NO 7,94(‘ - 7//0 - Dated Kohat the Z / /09/2013:.

v Copy forwarded f01 mformanon to the -

S v g areae 6

. Comm&ssnoner Kohat Division Kohat.

. District-& Sessions Judge Kohat.

- Deputy Commissioner Kohat. ‘
- Principal KMU = Institute of Medical Sciences Kohat.

. “ )
¥

I3

Y

. District Health Officer Kohat !
Medical Supermtendent Women & Children Hospital Kohat
- District Comptrolier of Accounts Kohat.
District Police Officer Kohat..
i DlSt[‘lCt Officer (Finance & Planmng) Kohat.
© - 10. Execitive Engineer (C& W) Kohat.
‘1. Regional Information Officer Kohat. -
. 12. District Zakat Officer Kohat.
© - 13.*Manager, N. B.P (Main Branch) Kohat along-thh specnmen signatures. .
" 14. Manager, N.B.P (KDA Branch) Kohat along—w1th specimen sngnatures
15. Manager, Askarl Bank Kohat along-with specnmen signatures.
i _'16 Manager Khyber Bank Kohat along-with speczmen signatures.

‘o@&@w#@NEW

MEDICAL
DHQ TEACHING HOSPITAL
KOHAT K



