x‘r” 05.03.2019 ' Clerk to counsel for the appellant present. Mian Amir Qadir, |
;“ : District Attorney alongwith Mr. Obaid Ur Rehman, ADO for
| | _respondents pr'esent._ Clerk to counsel for the appellant seeks
adjournment on the ground that counsel for the ’appellént ‘was busy
before thé‘ High Court, Swat Bench. Case to come.up> for further

proceedings on 06.03.2019.

‘ , : Mémber
Camp Court, Swat

06.03.2019 Counsel for the appellant present. Mian Amir Qadir, District
| Attorney for res_poridents present. Counsel .for the appellant
submitted an app!icatioﬁ for wiﬁhdrawal of the instant appeal. .As

such application is allowed and the instant appeal is _hereby

withdrawn. File be consigned to the record room. -

‘ Announced:
- 06.03.2019

Member
Camp Court, Swat



¥

04.12.2018

Appellant absent. Learned counsel for the appellant absent.

Mr. Usman Ghani léarned District present.  Written reply not

submitted. No onciplcqcm on . bchdll of ‘respondents. Notice bc
issued to the dppcllcmt as well as to the m%pondcnls for 09.01.2019.

" Adjourn. To come up for written lcply/commcnts on the datc fixed

> before S.13 at Camp Court Swalt.

-
ember

Camp Court, Swat.

Clerk of the counsel for appellant present. Mr. Ol\Jaid-ﬁr-
Rehman, ADO on behalf of respondent No. 3 alongwith Mr. Mian
Ameer Qadir, District Attorney for the respondents present.
Written reply on behalf of respondents not submitted. Learned
District Attorney requested for further adjournment. Adjourned.

- Case to come up for written reply/comments on 05.03.2019 before

S.B at Camp Court Swat.

-

A1
(Muhammad Amin Khan Kundi)
Meniber
Camp Court Swat
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07.08.2018

s P )
\ \l
”? -

Mr. Shamsul Hadi Advocate counsel for the appellant '

_present. Mr. Usman Ghani learned District Attorney for

respondents present. Written reply not submitted. Adjourned . To -
come up for written reply/comments on 07.08.2018 before S.B at :
camp court Swat.

Chairman™
Camp Court, Swat -

Clerk to counsel for the petitioner present. Due to

summer vacations, the case is adjourned. To come up for the
* same on 05.09.2018 at camp court Swat. /

°05.09.2018

05.11.2018

aer

Clerk of counsel for the appelnat present. Mr. Usman Gha'ni,
District Attorney for respondents present. Written reply not submitted.
Requested for adj.ournmeht to submit the same on the next date of hearing.
Granted. Case to come up for. written reply/comments on 05.11.2018 - '

before S.B at cémp court Swat.

Camp Court Swat -

Due to retirement of the Hob’ble Chairman Service
Tribunal is incomplete. Tour to Camp Court Swat has been
cancelled. To come up for the same on 04.12.2018 at camp court

Swat.

der
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+

09.03.2018 - Counsel for the appellant present. Preliminary arguments

“heard. Vide my detailed order of today in connected service appeal '

No. 209/2018 entitled “Shamsher Vs. DEO (F) Baunir and other.'s
this appeal is also admitted to regular hearing.  The appellant is

directed to deposit security and process fee within 10 Qays. Thereafter,

Acngliant Depasitad notices be issued to the respondents. To come up for writien

jecess Fes xeply/comments on 05.04.2018 before S.B at camp court, Swat.

© . e - -
.

: j ' - Camp Court, Swat.

05.04.2018 a Counsel for the appellant and Mr. Usman Ghani,
) \‘\ E N

District Attorney alongwith for the respondents present
Written reply not submitted. Learned Dlstrlct Attorney seeks
| adjournment. Granted To come
-\3\ - ?"\ -\’ teply/comments on, IO 05.2018 before S.B
Swat

uP for written

at Camp Court,

ifman
. : ' , - Camp Court, Swat

09.05.2018 Th,é Tribunal i1s non-functional due to retirement of the
Worthy Chairman. To come up for the same on 0?.‘05.20]8 :

betfore the S.B at camp court, Swat.

07.06.2018 Neither appellant nor his counsel present. None is
A present on behalf of the respondents. However, Mr. Usman -
Ghani, District Attorney put appearance on behalf of the

respondents. Adjourned. To come up for written reply/comments

on 04.07.2018 before S.B at Camp Court, Swat.

Q

Chairman
‘Camp Court, Swat
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Form-A
FORMOF ORDERSHEET
Court of
Case No. 221/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
. [ 3
1 15/02/2018 The appeal of Mr. Shah Baroz Khan presentéd_today' by ‘_
Mr. Shamasul Hadi Advocate may be entered in the Institution
Register and put up to:Worthy Chairman for proper order
please. o ' \‘
| Lo oees
' REGISTRAR
2-

This case is entrusted to Touring S. Bench at Swat for

preliminary hearing to be put up there on _/4 g >/ 3 ~—-£§
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TRIBUNAL, PESHAWAR.

_ Service Appeal No. g&t /2018. -

Shah Baros Khan.................. OO R

-“ﬂ, "BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE

Appellant

| VERSUS
District Education Officer (F) Bunir and others...... Responderits
INDEX
S.N | Description of Documents Aﬁnex Pages
1. | Memo of Appeal. 1~‘~-.3
2. lAffidavit. .~ 1
3. | Addresses of the Parties. <
4. | Copies of Appointment letter a,\&{.‘? leva n}feqod- A 6’ Q
5. | Copy of regularization notification of 2008. :
B |7~
| 6. | Copy of impugned office order dated:23.09.2013 C (3
7. |Copies of Judgment dated:04.10.20417 ‘and D
application. R | (('f ~33
8.
7. Wakalat Nama | = (4

Appellant -

ThmI%?\/“)\

Shams ul Hadi
Dated: 12/02/2018.

Advocate, Peshawar. |

Office: Near Al-Falah Mosque, Hayat

_ Abad, Mingora.
Cell No. 0347-4773440.



W3EFORE THE KHYBER PAKHTOON KHWA SERVICES
TRIBUNAL, PESHAWAR.

Service Appeal No. 44! /2018. ' | kgg?{‘fﬁzg %%ﬁi!ﬁ?jﬁiw
137 Y
. . Dﬂzi,xj, N@“\w ‘ b
Shah Baros Khan S/o Darvaish Khan Dateq ﬁ\§ ,
(Ex-Chowkedar GGPS Chamo Bazar Kot, Bunir) ANy 0/3
R/o Village Bazar Kot Bunir District Bunir................... Appellant.

VS |
1. District .Education Officer(female) Bunir.
2. Director, Elementary & Secondary Education Khyber
Pakhtunkhwa, Peshawar. '
3. District Account Officer, Bunir.
4. Accountant General Khyber Pakhtlinkhwa, Peshawar.. |
S. The Government of Khyber Pakhtunkhwa thrbugh Seérétaly

Education, Civil Secretariat, Peshawar.............. (Respondents)

APPEAL UNDER SECTION 4 OF KHYBER
PUKHTUNKHWA SERVICES TRIBUNAL ACT 1974
AGAINST THE IMPUGNED OFFICE ORDER
DATED:23.09.2013.

PRAYER IN APPEAL:

Rﬁg’f_ﬁ[‘;ﬁr’ On acceptance of this appeal the impugned order :23.09.2013

Fiﬂe@ﬂ:@-day

regarding non sanctioning after retirement benefits i-e pension
| and gratuity of appellant may kindly be set aside and the
appellant may kindly be awarded pension and gratuity etc of
appellant of his service with all back benefits of after retirement
of service. | | ‘

Respectfully Sheweth:

1. That the appellant served as Class-IV. Employee in the
Education Debartment Bunir and as such got his

retirement on the said post. (Copies of Appointment letter

is annexure “A”).



That keepirfg‘ in; view the 'agonies' and the financial
constrains of the fainily of the low grade retiring
employees, the provincial government was pleased to_'
regularized the services/Posts of fhe appellants in the
year 2008 and as such they were declared civil servants
and further the said order was confirmed according to
“Regularization Act,2010” and as such the appellant
performed his duties as permanent employees of
Education Department in Bunir, till date of their

retirement.(Copy of notification is annexure-B)

That the appellant keeping in view of the above
circulation was hopeful to get pension benefits etc after
his retirement and as such waited for the Same when
they were taken by surprise when the Respondents No. 1
informed the appellant, that they are not qualifying for
‘pension benefits and - others benefits = after
retirement.(Copy of impugned  office | order
dated:23.09.2013 is annexure-C)

That against the illegal actions of the respondents, the
appellant finally approached Peshawar High court
Mingora Bench as in similar nature issues pension
benefits of the others similar placed employees were
awarded by the Honrable high court through various:
judgments, but finally the a larger bench was constituted
in the issue in hand, where writ petitions of the appellant
and others treated as departmental appeals respondents
were directed to decide the same in accordance with law
and rules and in light of the judgment delivered iﬁ Amir

Zeb’s case.

- That the Jjudgment. was communicated to the

respondents in shape of departmental appeal but the
same was not decided within the statutory period.(COpy

of application and judgment are annexure-D) .



3

That being aggrieved the a‘ppell-a'nts prefer this appeal on

the following grounds amongst others inter-alia.

GROUNDS:

A.

That actions and inactions of the respondents are
violative of the constitution and the relevant laws laid
down for the purpose, hence needs interference of this

august Court.

That the appellant has é poor financial background
and served the department for long considerable period
with the hopes of further benefits after retirement but the
respondents did not observe the prescribed rules,
regulations and denie'dl the benefits in shapé of p_ension.

to the appellant.

That the issue in hand has now already been decided by
this august court through a similar nature cases hence

the appellant deserve for the same treatment.

It is, therefore, humbly -prayed that On acceptdncé of  this
appeal the impugned Orders dated:23.09 .2013 regarding
non sanctioning after retirement benefits i-e pension and
gratuity of appellant may kindly be set aside'and the
appellant may kindly be awarded pensfon and gratuity etc of
appellant of his service with all back benefits of after retirement
of service. .»
Or
Any other relief which this au@st Court deems appropriate |

may kindly be awarded to meet the ends of justice.

Appellant c

oo : - L~
o -

Shah Baros Khan

Through %\}

Shams ul Hadi
Dated: 12/02/2018 Advocate, Peshawar.
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE

TRIBUNAL PESHAWAR

Service Appeal No. /2018.

- Shah Baros Khan.... .....cc.cooviiiiiiiinn, FUTIUR Appellant

VERSUS

District Education Officer (F) Bunir and others...... Respondents

AFFIDAVIT

I, Shams ul Hadi, Advocate, Peshawar do hereby as pef, '
information convoyec_i to me by my client solemnly affirm and
declare that the contents of the Service Appeal are tru‘e and
correct to the best of my knowledge and belief and nothing has

been concealed from this Hon’ble Court.

/:‘\,‘{‘\V R
S/ D

< Oath a ¢

L f‘emmlasmny :

\ <, &
S

N /7'9W9r H\%‘(‘G



LS BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
TRIBUNAL, PESHAWAR

Service Appeal No. __ /2018.

Shah Baros Khan........ccoeeveviiiiiiiiiiiiiiiiiiiienaens Appellant
VERSUS

District Education Officer (F) Bunir and others...... Respondents

' ADDRESSES OF THE PARTIES

APPELLANT:
Shah Baros Khan S/o Darvaish Khan
(Ex-Chowkedar GGPS Chamo Bazar Kot, Bunir)

R/o Village Bazar Kot District Bunir
Cell No.
RESPONDENTS: .
1. District Education Officer(female) Bunir.

2. Director, Elementary & Secondary Education Khyber
Pakhtunkhwa, Peshawar.

3. District Account Officer, Bunir.

4. Accountant General Khyber Pakhtunkhwa, Peshawar.

5. The Government of Khyber Pakhtunkhwa through Secretary

Education, Civil Secretariat, Peshawar.

Appellant

Thrﬁ%\—/

Shams ul Hadi
Dated: 12/02/2018 Advocate, Peshawar.
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Cre
‘. )ffwe ofthe - . —
. Accountrnt General
L KhyL er pakhtunt nkhwa Pesharvar
Phone’ Q92 92119;5 3
e e S z
Tp011-124 4 7S - Da_tﬁg.- 74-01-2012

ke D g
iNg-HAD/ Fixed Employees / Corrp:/2011-1

A

The Secretary, .
ta.Gout: of Ichyber Paichtunkhw . ‘@Q' b
Jinance Department (ngu!utlon Wzng} .Q‘t:'b t b
AR BPS:L S - r.’ N T ‘
Kindly refcr-t'o your office letter in Urdu ultde No. B.O-I/1- 22/80—2008/.1"13 - ’?: ., %o;
iated:20/ 01/ 2008 and lefter containing dlarification vide . No.FD(SR-DM\ss/QOOS dated: 7
'*43/0'7/0009 ors the ahove subject : | : Lor i
ey Pclicy for af:pouument of c(a.as <1V on J ’.\.ed sa!ary was mtroduced. w.ef o ?'-' . ':‘
";&‘vn4/11/1992 henee several class-Iv wre wor'ang' agamst ﬂw contract -post on ﬁ:w LT ' '.;;‘:,.:
\ PRt T 'v"‘"'" Lo Lo . }‘-,.
saiary, till in the refer letler they first wole .ft‘.g!glain?-cd from the d"-te Uf theu‘ ﬁr:E,,, 3o “,Ei
i O 73
o , '-‘:.E‘;"l

tike 3 regular cmploye.a jro mtha - -
wt o.ﬁ. » .- . . '““.a .: . s
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o Office of the.
Accountant General
: | Khyber pakhtunkhwa Peshawar’
SR, Phone 091-9211915 —— |
. No-Hod/Fixed Employee/Corrp:/ZO]I-]Z/__j | ' Dated:24-01-2012. Lo

i
e
+ %

L

Lo, : : . R
The Secretary v » : -

To. Govi of Khyber pakhtunkhwa, Eoo
Finance Department (Regulation Winlg)

.- . 1 | .
Subject: AWARD OF REGULAR BPS-1 TO CLASS.

_Kindly refer to yow‘,ofﬁce letter in uﬁdu vide Nol.' B.O-1/1:22/80-2008/F D dated: _29/01/2008. h -a
And lenter containing clarification vide F. D/SfR-D Miss/éOOS dated 13/07/2009 on the above subject.,-

:E Policy for uppointment of class-1V un Jixed salary wax introduced w.'e.f 0471171992, hence :
f several cluss-IV were working aguins the r:],oruracf post on fixed salary. 1ill in the refer letter they . \;‘:
; first were regularized from the dute of their ﬁrsl appoiniment without any arrear. L ;’:j

S >

In the light of policy .2003 , their pay;;w'as just like a regular employee from the date of initial - i
uppointmeni withoul qny. arredr of pay pridr to 01/07/2008, however while fixing their salary the «

-’

.
RS ETRAY
R IR RY
Sy
R

[ollowing points need clarification thal whether.

¥
B

1) The employee appointed prior to 31/12/2001 havi}zg gualification over and above the

TR TS, {MMK‘-W‘.?::; g

prescribed qualification are enritled‘for advancé increments in light of para-5 pay Revision- - .. g
- 1 ] ' . %
1991. ‘ '

H | , L
. “ . . . i . ) . o s , . N “..' e
2) The Employee, pegularized in the refer lettor from the dute of initial uppointment and -GS
) ' Ve e

T

appaoinied prior 10 (120772007 are en:;i/led,/br up-gradation in light of General up—gradblian g ,.’5;
order vide your office leiier No. FD/SE (FR)7-2/2007 dated:01/07/2007. ‘

This office is of the view that as, the emﬁlo;:ee have been regularized from the date “of e

X
3,

their initial appolntment hence they are éntitled for the benefils of increments, revisions and up &)

; 1. e
gradation allowed, from time [o time asi general on national basis but no' arrear is admissible 54

it . .priorio (017772008, . ‘ RS f"é-f
{ R ’ ) PIERNTG
' The views of this office if correct nay be confirmed. oo *“ﬁg i

L " ACCOUNTS OFFICER (HAD) e
; | A - O ;
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OFFICE OF THE msré CT EDUCATION OFFICER FEMALE BUNER
‘ SANCTION ORDER B
‘Sanction is hereby accorded to the 'gtani of retirement from service w.e.f
23/07/2013(AN) in R/O Mr Shah Baros Khan ChOWkidar GGPS Chamo Bazarkot on 4':‘
The superannuation of 60 Years age as recommended by the SDEO (Female) Dawgar e
Encashment of LPR for the perlod wef 22/07/2012 to 21/07/2013(365 days)-
lumpsup ofi full pay as per revised rules 1981 amendment vide (SO)(FR)FD/Z -92/2005 Vol:-V dated |
. | '
13/122012. :
5 |
Notc: ; . .
Necessary emijy to this effect should be made in his service book accordingly.
o
£
R
o
Lot B
\ i

(ZAIB UNNISA) -
DISTRICTEDUCATION OFFICER(F) BUNER

Endst: NO.”7 { 77 B © fDated 2/3£ v*} /2013, - :
Cop} of the above is forwarded to th ‘ ' . :

-

e

LN -

District Accéunts Officer Buner. . l

Assistant District Officer (B&A) Local Office - , )
Sub Divnl: Edu cation Officer (Female) Primary Buner vide her No. 2081 dated 26/8/2013. .

Official Concerned.

‘pa 2a

T




jBEFORE THE PESHAWAR HIGH COURT [MINGORA BENCH
AT SWAT

W.P. No. 6]8 - /2017,

1. Gul Zamin Khan S/o Ajmal Khan
R/o Village Koz kalay Tehsil Mandanr , Bunir.
2. Piro §/0 Shah Muham Jan
R/O Village Bikand Gokand, Tehsil Daggar District Bunir.
3. Shams ul Islam S/0 Madash
R / o Village Bagra Tehsil Daggar, Bunir.
,4. Shah Baros Khan S/o Madash '

/ R/o Village Bazar Kot Chag.harz_ay, Bunir.
5

. Malang S/o Ummat Shah
R/o Village Giro Bagra, Bunir.
6. Shir Ghulam S/o Jumaraaz
R/o Village Shapalo Tehsil Daggar Bunir.
7. Sahib Zada S/o0 Amir Nawab
R/o Village Ashezo Mera Tehsil Daggar Bunir.
8. Shirullah Khan S/o Sahib K|han ’
R/o Sharshamo Tangay Tehsil Daggar, Bunir.
9. Aurang Zeb S/o Yaqoob |
R /o Village Sharifay Nagray Tehsil Mandanr, Bunir.
10. Khan Said S/o Shamas Khan
Mohalla Usmani Khail Dagai Tehsil Mandanr, Bunir.
11. Nabi Ullah S/o Gharib Shah |
R/o Tari Khail Dagai Bunir.
12. Taluq Said S/o Said Ahmad Khan
" R/o Rasool Banda Chagarzay Bunir.

y%ﬁ
— =T

13. Safarash Khan S/o Hakim Khan
R/o Village Hall Tehsil Mandanr Bunir.
@RySahi Lal Shah S/o Ghulam Shah

20 Ala 2017 R/ o Ashezo Newkalay Bunir.

]5 Sahi Muhammad S/o Ghani

Jicnal Registrar

R/o Village Daggar Bunir.
16. Amroz Khan S/o Saidat'Khan

4
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-

R/o Village Tangora Chagharzay Bunir. '
17. Gul Hussain $/o Hazrat Ghulam S SR
R/o Village Mian Dand Chamla Bunir. '
18. Umar Dad S/o Bazmir
R/o Village Barjo Bayamdara Tehsil Daggar District Bunu
19. Bakht Nasib $/o Abdul Wahid
'~ R/o Village Dewana Baba Bl.’|ll‘lil'. |

nullah /o0 Muhammad Taj

R/o Village Dhand Amazay Bunu

ir aJ Muhammad(late) through Bakht Zarnma Bi Bl(wldow)
R/o Durmai Kowga Bunir. , .
. Bakhtawar Shah(late) through Said Mar Jan(widow)
R/o Village Marogay Tehsil Mahdanr Bunir.,
23.I Shirin Zada " _
}:m- Chowkedar GPS Dagga1 No 1 Bunu ............... (Petmonel s} ,
VERSUS ST

R ‘ 1. District Education O[ﬁcer(malel) Bunir.
gy 2. District Education Officer {Female} Bunir,
.\\L &w 759,& 3. District Account Officer, Bunir.
%‘0@&«‘) 4. Accountant General Khyber Pakht:unkhwa Peshawar.
%‘glw 5. The Government of Khyber Pakhtunkhwa through Chief

Secretary, le Secretariat, Peshawar....... e (Respondents)

WRIT PETITION UNDER ARTICLE 199 OF THE.|..
CONSTITUTION OF ISL.t‘\MIC REPUBLIC OF PAKIS'I‘AN 1 .':f,;;
1973. S

Respectfully Sheweth:

Brief facts giving rise to the instant Writ Petition are as underﬁ% ;
o

FACTS: |
That the petitioners served as Class-1V Employees in the
Education Deparument Bunir and such got thew

retirement on the said posts. (Coples of Appouumcnt

letters  and relevant record are annexure “A”] ’* I
, b ok
2. That keeping In view the agonies and the ﬁnanaall“h ;

(.Unsucuns of the f(amily of the low gradc letn‘mé

———— o ——re S - 'l I-I-

-




)

GROUNDS:

O A.

FODAY

ernployees, the provmcxal governrnent ‘was pl éed to

regularized the serv1ces/Posts of the petitioners in tL} :
year 2008 and as such they were declared civil servanyt,
and further the said order was conﬁrmed accordmg t_'
“Regularlzauon Act,2010” so the petitioners performed
their duties as permanent employees of Education
Department in Bunir, till date of their retirement.(Copy
of Regularization Notiﬁ-cations and retirement letter are

annexure-B)

circulation were hopeful to get pension benefits afte R
their retirement and as such waited for the same whem
they were taken by surprise when the Respondents No.1
and 2 informed the petitioners, that ‘their length of
service is not qualifying for pension benefits and others

benefits after retirement.

That the petitioners wrote applications to the concerned

quarters but no heed was paid to their requests and oQE,

Wi 1. o
way or the others, the respondents adopted the delayii'; Gt I

tactics and finally the petmoners were informed that the'
have no right of penglon and other benefits a.fter

retirement.

That being aggrieved the petitioners prefer this petition

on the following grounds amongst others inter-alia. g~

That actions and inactions of the respondents ar« 1] ;,
violative of the constitution and the relevant laws lala ﬂ ” *’Mﬁ *
down [or the purpose, hence needs interference of this N

august Court.

That the petitioners have poor financial background and
served the department for long considerable period with

the hopes of further benefits after retirement but the



respondents d1d not observe the prescribed rules.

regulations and derned the beneﬁts in shape of pension

to the petitioners.

C. That the issue in hand has now aiready been decided by
this august court through Writ petition No. 123- M/201\. Do i
dated:10.05.2016 hence the petitioners deserve for. th"

same treatment (Copies of judgments are annexure D) t'

D. That any other ground may be adduced during the
course of argument, with the kind permission of this

Hon’ble Court.

It is, therefore, humbl;'r pfayed that on acceptance of this

Or _
Any other relief which this august Court deems appropriate may
kindly be awarded to meet the ends of justice.

Interim relief

By way of interim relief the respondents may kindly be directed to

finalize the pension cases of the petitioners on priority ba31s

Thro:
Shams ul Hadi

Advocate, Peshawar. 4% :

CERTIFICATE
Certified on instructions of my client that petitioners have not
prewouslv moved this Hon'ble Court under Article 199 of the
Constitution of Islamic Republic of Pakist 1973 regar/chn_g/thg

mstant matter.
| . ‘K’137VOCATE
LIST OF BOOKS: | B 11 i
1. Constitution of Islamic Republic of Pakistan, 1973. RS - ﬂ i

2 Pension laws.
3.  Any other law books according to need.

<o o

1
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JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT,
MINGORA BENCH (DAR-UL-QAZA), SWAT

(Judicial Department)
W.P No. 618-M/2017
With Interim Relief
Gl Zamin Khan and 22 others
: (Petitioners)
: Versus ‘
District Education Officer (Male), Buner and 04 others.
(Respondents)
Present: Mr. Shams-ul-Hadi, Advocate for the petitioners,
Date of hearing: 04.10.2017
|
JUDGMENT .

ISHTIAQ IBRAHIM, J.- Vide our detailed
judgment in.the connected W.P No. 22-M/
2017, this it petition bearing WP
No. 618'-M/201’;':7 is admitted and partially
allowed to the ektent of Petitioners No. 21 &
22 in the light of judgment dated 22.06.2017
in W.P No. 3394-P/2017. The respondents are
directed to pay pension of the deceased
employees to their legal heirs. within two

months positively after receipt of this

judgment. * }o) | / N
/ —

Announced

04.10.2017 e | %

Mohdm,mad Ibrahim- Khan

<3

V,o '
Tajlamul/PS*
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JUDGMENT SHEET o
IN THE PESHAWAR HIGH COURT, .
. MINGORA BENCH (DAR-UL-QAZA), SWAT
- (Judicial Department)

W.P No. 22-M/2017
With Interim Relief

Hazrat Ghulam and 01 other

(Petitioners).
Versus

District Education Officer (Male), Buner and 03 others.

-_ (Respondents)
Present: Mr. Shams-ul-Hadl, Advocate for the petitioners.
| .
W.P No. 218-M/2017 .
With Interim Relief . | (
Sher Afzal and 02 others
: | (Petitioners)
. Wersus ’

Executive Engines];r Public Health Engineering Division,
Dir Lower at Timergara and 03 others. :
' ‘ (Respondents)

'Present: Mr. Shams-ul-Hadi, Advocate for the petitioners,
W.P No. 618-M/2017
With Interim Relief
Gul Zamin Khan and 22 others . ,
' A(Pgtitioners) B !

Versus
District Education Oj'ﬂcer (Male), Bi,_mer and 04 others.
| (Respondents)

Present: Mr. Shams-ul-Hadi, Advocate for the petitloners.

Date of hearing: 04.10.2017 ,
¢ wsanfc |

e

TajamulPS* WA No. 22-M of 2017 Hazral Ghutam and ooe ciher Ve, D.E.O (Male) Buner and others



JUDGMENT

ISHTIAQ IBRAHIM, J - Through this single
j_udgment; we intend to decide this petition -
bearing W.P No. 22-M/2017 as well as the

 connected W.P Nos. 218-M & 618-M of 2017

\ H
|

as common questions of law. and facts are

involved in all these petitions.

2. -Peﬁhoners through  these
petitions crave the indulgence of this Court
under Article" 199 of the Constitution of the

TIslamic Republic of Pakistan, 1973 with the

following prayer.

“It is, therefore, humbly prayed
that on acceptance of this writ
petition, the .respondents may
kindly be directed to grant after
retirement  benefits to ~ the
petitioners in shape of pension
and others for which the -
petitioners deserve. Any other

relief wh'|ich this august Court

deems appropriate may kindly be y{ o
awarded 'to meet the ends of -1 _"—"

- ‘ jllstice”. _ %

3. Most of the petitioners in W.P.

No. 22-M/ 2017 and 618-M/2017 have served .
as Class-!IV employees in Education

Department Buner and got retirement on their

Tapamu/PS* YLP Na. 22-M of 2017 Hazret Ghulsn and oné uiher V3. O.E.C (Mee) Bimer and Giners



respective posts excépt P‘etitioners No. 21 &
22 in WP No. 618-M/2017 who are the
widows orfﬂ deceased employeeé namely Miraj
Muhammad and Bakhtawar Shah respectively.
Likewise, pefitioners in W.P No. 218-M/2017

have also performed their duties as Class-TV

employees till their retirement in Public

Health and Engineering Department, Dir
Lower. As per contentions of the petitioners,
their services were regularized in 2008 and the

order was further confirmed in . view of

Khyber Pakhtunkhwa Employees

b(Regularizatio‘n of Services) Act, 2009

whereafter the pgtitioners performed their
duties as regular employges 'ti'll their
retirement. The petitioners were Bopefuj that
they will get ilp‘ension benéﬁts after their
retirement but astonishingly they were
informed by the conéeme,d departments that

the peti,tion:ers were not qualified for pension

~as well as other benefits after rgtirement. The

TajamuPS*

petitioners submitted applications before the

concerned authorities for redressal of their

(/{‘Q_ |

=

WP No. 23-M of 2017 Hazret Ghulac snd anw other Vs, D.EQ (Mate) Burer snd cihers



grievances but in vain, hence, these writ
petitions.

4 Leamned  counsel  for the
petitioners, inter alia, contended iklai family
pension of the pjgtitioners has been denied by
respondents witﬁout' any legal justiﬁc‘:ation' and
the same action and inaction, if not set aside,
would cause serious miscarriage of justice to

petmoners and LRs of the deceasedv_

\ employees Further contended that the same

issue has already been resolved by this Court

through various Judgments even a larger

_bench of th;s, Court has delivered a judgment

on the questions involved . in these writ

_ petitions. whereby several contract employees

have | been awarde_d the benefit of family
pension on -- their regularization. Learned
counsel concluded that the ;;etiﬁoners, being
at bpar with thos? employees, ara also entitled

to the same ralief.

'._5._' Learned  Assistant Advocate

General, present in Court in connection with

wpm.uuamummmm one olher Ve, D.E.O (ste) Buner &nd olhen



some othext cale,es,, was put on ﬂoti_ce Qf these A
writ petitions and he was confronted with the
judgments of this Cdurt especially the
judgment passed by the larger bench at the
pri_ncipal seat of this Court. Learned -A.A..G.
opposed the contention of petitioners and
submitted that the petitioners are not entitled
to the benefit of family _pension under the

relevant rules.

6. . Respondent: No.l inl WP
No. 22-M/2017 and 218:M/2017 filed their
Para-wise corinme_nts whereby they denieci the
claim of peﬁtxoners and contended that the

. petitioners were servmg on ﬁxed pay bes1des,

they have no|t served as regular employees for
the period prescribed under the relevant rules,

_therefore, they are not entitled to get the
benefits they have prayed for. | . 0/ T

We have considered theé§

, submissions of learned counsel for the.

petitioners as well- as of the learned A.A.G. “

and have gone through the available record.

TajpamuiPS* - W No. 22:b of 2017 Fiazrat Ghidam end 2 othes VB, D.E.C (Mels) Bnes a0 othars



8 No doubt, the petitiéners as well
és predecess;n" of some of the petitioners had
been appointed as Ciass-IV émp]oyees m the
Education Department and Public Health and

Engineering Department on contract basis and

were retired on attaining the age of

~ superannuation but it is also an admitted fact

* Pakhtunkhwa Employees (Regularization of

that services of contract/adhoc employees

have been regularized in view of Khyber

Service) Act, 2009 and a proper notification

has been issued by the Provincial Government

to this effect. The question for resolution

‘before this :CouTt is whether the petitioners

and LRs of the deceased employees are

: | .
~ entitled to flamily pension in view of the Act

TajemukPS*

ibid or not, this question has been resolvéd by
the larger bench vide judgments dated
22.06.2017 in WP No. 3394-P/2016 and W.P
No. 2246-P/2016 however, a preliminary
oEjection regarding maintainability of the writ
p,etitibns'was rai;,sed by learned A.A.G before
the said bench. It is noteworthy, that there

were two sets of petitioners i.e the retired

wymzwofzonnmmunmmmwuowb)mwm




employees who moved the petitions in
personal capacity which were.decided by the
_lafger Bench \‘/i_de judgment ﬂated 22.06.2017
in WP No. 2246-P/2016 whereas the
remaining petitioners were legal heirs of fhe
deceased employees who sought the benefit of
family pension on the strength of regular
service performed. b; their respective:
prédcceslsom whose  writ petitions  were

decided vide julfig‘ment dated 22.06.2017 in

. |
W.P No. 3394-P/2016.
9. _ Whether the writ petitions filed
by retired emp_lo?eés/civil servants in personal

capacity are_'maintéinable before this Court or

not, this que?tion was -adjudged by the larger

‘ .
bench in judgment dated 22.06.2017 in W.P

No. 2246—P/2016 The relevant part of the
M{ -
judgment is reproduced herem below:-
: “We are not in consonance with : 5\5’ S
_ the first argument of learned
 counsel for the petitioners because
under Section 2(a) of the Service
Tribunal Act, 1973, “civil servant”
means a person who is, or has
been, a civil servant within the
meaning of the Civil Servants Act,
1973. Petitioners are retired civil

s,ervants.| Admittedly, dispute
regarding pension - of a civil

Tajamul/PS*® ' .wrNuMdmrmmwmmwnx.om)mmmm
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TajamulPS*

servants quarely falls in terms
and conditions of service of a civil
servant, hence, Service Tribunal is
vested with exclusive jurisdiction
in such like matter. It has
persxstently been held by this
Court as well as by the august

Suprem'e Court of Pakistan that a

civil servant, if aggrieved by a
. final order, whether original or

appellate,  passed by the

- departmental  authority  with

regard of his/her terms and
conditions of service, the only
remedy available to him/her
would be filing of appeal before
the Service Tribunal even if the
case mvolves vires of particular
Rule or nqtnﬁcation .

The larger  bench in the above
referred judgment also discussed the point of
alleged discrimination and violation of Article

25 of the Constitution and held that:-

|
“We deem it mecessary to clarify

that a civil servant cannot bypass

the ijurisdiction of Service
Trlbmllal by taking shelter under
Article 25 of the Constitation in -
such like matter. The Service
Tnbunal shall have the exclusive
Jurlsdlctmn in a case which is
founded on the terms and

conditions of service, even if it

_ involves the question of violation

of fundamental rights because the
Service Tribunals constituted
under Article 212 of the
Constitution are the outcome of
the constitutional provisions and
vested with the powers to deal

with the grievances of civil

e

i .
WP M0, 224 o1 2017 Raxru Ghudat 200 ome other Vs, D.E.O (Mais) Bunor i othars
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servants arising out from original
or appellate order of the

departmelnt”.

In light of the above observations
of the larger bench, the writ pétitions filed by |
retired civil servants in personal cé,pacity are
not m;aintainable before this Court in view of
the bar under Article 212 of the Constitution
and we have no other optioh except to

transmit such writ petitions to the concerned

. ~ quarters to treat the same as departmental
( appeals.
10. Adverting to the maintainability

" of writ petitions to the extent of legal heirs of

the deceased civil servants, in this regard too

we rely on anothler judgmeht of the same date

|
i.e 22.06.2017 rendered by the larger bench in
i
W.P__No. {3394-1’@1 6 wherein it was

observed that:-

A i | 4
“11. Goinb through the law on the&

subject and deriving wisdom from
the principles laid down by the
Hon’ble apex Court in the
judgments (supra), we are firm in
our view that petitioners/legal -
heirs of the deceased employees
have locus standi to file these
petitions because the pensionary
benefits are inheritable which

TajamdPS® WP No. 22-M of 2017 Hazra! Ghulam and one other Vs DE.0 {Male) Bner and cthers
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under section 19(2) of the Khyber .
Pakhtunkhwa Civil Servants Act,
on the demise of a civil servant,
devolve:s {npon the legal heirs. The

: petitioqer'ls, as stated earlier, being
LRs of the deceased civil servants
do not fall within the definition of
«Civil Servant”, and they having
no remedy under Section 4 of the
" Service Tribunal Act to file appeal
before 'the Service Tribunal, the
bar under Article 212 of the
Constitution is not attracted to the
writ petitions filed by them and
this Court under Article 199 of the
Constitution is vested with the
jurisdiction to entertain their
petitions. Resultantly, the

. objection regarding non-
maintainability of the petitions
stands rejected”.

in light of the above observations

recorded by the larger bench, W.P No. 618-M/

2017 to the extent of Petitioners No.21 & 22,

| | ' L
being legal he‘|irs of the deceased civil
servants, is maintainable before this Court in
exercise of i?ts powers under Article 199 of the

|
Constitution.

11, Now adverting to merits of W.P

 No. 618-M/2017 to the extent of legal heirs of

Tajarmu/PS*

the deceased civil servants, while referring to
Rules 2.2 and 2.3 of the West Pakistan Civil

Services Pensions Rules, 1963 the larger

wrim. 224 of 2017 Hazreh Ghuiam and one oiher vs, DUE.C (M) Bunar &ad oihers
i
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TejamudiPS*

bench in 1ts _]udgment dated 22.06.2017 in

W P No. 3394~P/2016 held that:-

“The rules ibid reveal that the
servu:e| of government servant
begins to qualify for pension from
the very first day of his/her taking
over the charge, irrespective of the
fact whether his/her appointment
and entry into service was
temporary or regular, It is also
clear from sub-rule (i) that
continuous service: of a civil
servant shall also be counted for
the purpose of pension and
gratuity and by virtue of sub-rule
(i), temporary and officiating
service followed by confirmation
_shall be counted for pension and
gratuity”. |

As pér contention of the -

petitioners/LRs, Ithe respondents have refused
their family pension on the ground that their
_prédecessors t;ave not completed the
pfescribed length of service after
regulariza‘?iox}. Tl‘hxs point has also  been
discussed by!! the largér bench in the afore
referred judgment in the light of Section 19 of
F
the NWFP Civil Servant (Amendment) Act,

2005 and Khyber Pakhtunkwa Civil Servants

(Amendment) Act, 2013 and it was held that:-

WP Na, 22-4 of 2017 Hazrat Ghulem and orw ether V. D.E.O (Male} Buner and otbors



TajamuliPS*

M9t

“From bare reading of section 19
of Amendment Act, 2005 and 2013
respectivélly,' it is manifest that the
persons selected for appointment
on contract basis shall be deemed
as regular employees and

éubseq1|1ently were held entitled
for pensionary benefits. The

deceased employees have

_ completed the prescribed length of
service as their service towards
pension shall be counted from the _
first day of their appointment and \
not |from the date of
regularization of their service”.

The similar relief sought by legal - ‘
heirs of deceased civil servants th;ough W.P
No. 618-M/2017, has been granted by the
larger bench to similarly placed persons, '
therefore, Petiti;i);iers No. 21 & 22 in WP

No. 618-M/201'f ‘are also entitled to the same .

relief on the;_ ground of parity._\ _— &*/7[“ C.

12. In ﬂ:i)e backdrop of the above, this é%

writ petition i.e W.P No. 22-M/2017, W.P ‘
No. 6.18-Mﬁ?017'to the extent of Petitioners
No. 1t020 & 23 as well as the connected W.P
No. 218-M/201 7, being nof maintainable
before this Court, are transmitted to the

concerned Secretaries to the Government of

Khyber Pakhtunkhwa to treat them as

WB Na, 22-N of 2017 Hazrt Gholem and one olher V. D.E.O (WaM) Bunsr and olhers




TajamubiPS*

_dépa;tmentaj a;:peals and decide strictly in
accordanceAWitt?Civil Servants Pension Rules, A
1963.. The concerned Secretaries while
deciding the departmén_tal al;peicxls, may take
guidance ﬁ'olm the judgment of the larger
bonch referred to above. W.P No, 618-M/2017
is admitted and partially allowed to the extent
of Petitionefs No. 21 & 22 in the light of
" judgment dated 22.06.2017 in W.P No. 3394-.
P/2017. The résponden'ts are directed to pay»
pension of the deceased employees to their
 legal heirs. Resp?ndentg are ful;ther'directed to -

do the needful %vithin two months positively

after receipt of this judgment.

Announced : / ,'9)"” o

04.10.2017 | e |
" Mohammad Ibrahim Khan
JUDGE
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