k. ‘;§503.2m9 |

©06.03.2019

. 06.03.2019

Clerk to counsel for the appellant p,resen"i. Mian Amir Qadir,

District Attorney alengwith Mr. Obaid Ur Rehman, ADO »for

respondents present. Clerk to counsel for the appellant seeks

adjournment on the ground that counsel for the appeilant was busy

before the High Court, Swat Bench Case to come up for further _

proceedings on 06.03.2019.

<5
Member
Camp Court, Swat

Counsel for the appellant present Mian Amlr Qadir Dlstrrct |

-Attorney for respondents present. Counsel for ‘the appeIlant‘_

submitted an application for wrthdrawal of the instant appeal As

such application is allowed and the instant . appeal is hereby »

withdrawn. File be consigned to the record room.

Announced:

Member |
Camp Court, Swat
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04.12.2018 -~ Appellant "absent. Learned counsel for the appellant

absent. Mr. Usman Ghani learned District Attorney present.
[x"‘**) Written reply not submitted. No. one present on behalf of
v respondents. Notice be issued to the appellant as well as to the
e g

respondents for 09.01.2019. /-\;djoui‘n."l"() come up for written
reply/commients on the date fixed before S.B at Camp Court

Swat.
%
Mcxlnbcr
Camp Court,_ Swai
09.01.2019 e -Clerk of the counsel for appellant present. Mr. Obaid-ur-

Rehman, ADO on behalf of respondent No. 3 alongwith Mr. Mian

Ameer Qadir, District Attorney for the respondents present.

Written reply on behalf of respondents not submitted. Learned

- District Attorney requested for further adjournment. Adjourned.

Case to come up for written reply/comments on 05.03.2019 before

, ' $.B at Camp Court Swat. :
ph-

(Muhammad Amin Khan Kundi)
‘Member
Camp Court Swat

¢
3
!'j
Coy
23




04.07.2018 Mr. Shamsul Hadi Advocate counsel for the appellant
| - present. Mr. Usman Ghani learned District A‘tt_orn'ey for = .
respondents present. Written reply not submitted. Adjourned . Tp
conte up for written reply/comments on 07.08.2018 before S.B at
camp court Swat. o

. Chairman - - ...
[ : Camp Court, Swat

" 07.08.2018 Clerk to counsel for the petitioner present. Due to
summer vacations, the case is adjourned. To come up for the .
same on 05.09.2018 at camp court Swat. : /

R/der |

-05.09.2018 Clerk of counsel for the appelnat present. Mr. Usman ‘Gha‘mvi, o
District Attorney - for re‘spondents present. Written reply not submiﬁéd. -
Requested for adjournment to submit the same on the next date of hearin’lg.':_ :
Granted. Case to come up for written reply/comments on 05112018

before S.B at camp court Swat.

Camp Court Swat

05.11.2018 : " Due to retirement of the Hob’ble Cﬁairman' Service
| | Tribunal is incomplete. Tour to Camp Court Swat has been
- cancelled. To come up for the same on 04.12.2018 at camp co:ur't‘f

Swat.

der
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09.03.2018 , " Counsel for the appellant present. Preliminary arguménts
heard. The learned counsel for the appellant argued thaf on
superannuation, the appelll'ant has been denied release of pension on
the ground of deficiency in qualifying service. That the appellant filed
Writ Petition before the Worthy Peshawar High Court and through -
judgment dated 04.10..2017, converted the said Writ Petition into
departmental appeal and directed the department to decide the same
within a period of two months but the department has not decided the
departmental appeal and the appellant then filed the present sérvice

appeal after the lapse of statutory period.

The grounds taken by the learned counsel for the appellant are

I

> “that the department had wrongly not considered contract period of the
appellant as regular service for the purpose of pension. That there are
s0 many judgments of the Superior Courts on the point and ohe of
. sﬁch judgment is dated 10.05.2016 of the Hon’ble Peshawar High
- Couft in Writ Pe.tition No. 123-M/15 entitled-“Muhamm'ad Afzal Vs,

Government”

The points raised need consideration. The appeal is
admitted to regular hearing. The appellant is directed to deposit
“security and process fee within 10 days. Thereafter, notices be issued
to the respondents. To come up for. written reply/comments on

05.04.2018 before S.B at camp court, Swat.

irm

Camp Court, Swat.

05.04.2018 | Counsel for the appellant and Mr. Usman Ghani,
' District Attorney alongwith for the respondents ﬁresent.
Written reply not submitted. Learned District ‘Attorney seeks. |
adjournment. Granted. = To come up for written

reply/comments on 10.05.2018 before S.B  at Camp Court,

v
dirman
~Camp court, Swat




) Form-A
FORMOF ORDERSHEET
Court of
Case No, 2002018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings :
1 2 3
1 15/02/2018 The appeal of Mr. Shamsher presented today by Mr.
Shamasul Hadi Advocate -may be entered in the Institution
Register and put up to Worthy Chairman for proper order
please. ‘ ]
REG%‘TRAR‘. |
22 |6 2-19

This case is entrusted to Touring S. Bench at Swat for

preliminary hearing to be put up there on _g» f 2 3 '"é;

I
s

FEU
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE

TRIBUNAL, PESHAWAR.

Service Appeal No. Zoﬂ /2018.

VERSUS
District Education Officer (F) Bunir and others...... Respondents
INDEX
S.N :Description of Documents Xnnex Pages
1. Memo of Appeal. | 1--- 3
2. Affidavit. (_{
3. | Addresses of the Parties. ' S‘
4. | Copies of Appointment letter A é
-~ 5. | Copy of regularization notification of 2008. _ ‘
B [(—/0
6. | Copy of impugnled office order dated:13.08.20] 6 C y—
7. |Copies of Judgment dated:04.10.2017  and | D
al;plic'ation. -3
8.
7. | Wakalat Nama 3 (

Appellant
Through

Shm&?c

Dated: 12/02/2018.

Advocate, Peshawar.

Office: Near Al-Falah Mosque, Hayat .
Abad, Mingora. |
Cell No. 0347-4773440.
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" BEFORE THE KHYBER PAKHTOON KHWA SERVICES

o 0)

7

TRIBUNAL, PESHAWAR.

Service Appeal No. ______/2018. S MR aheion
| piary o AL
Shamshir S/o Akram Khan -y EI / ﬁ /go,g
(Ex-Chowkedar GGPS Shalbandi No.2, Bunir)
R/o Village Shalbandi, District Bunir................... Appellant. ‘
VS

1. District Education Officer(Female) Bunir.

. Director, Elementary & Secondary Education Khyber

Pakhtunkhwa, Peshawar.

3. District Account Officer, Bunir. ,
4. Accountant General Khyber Pakhtunkhwa, Peshawar.
5. The Government of Khyber Pakhtunkhwa through Secretary

Education, Civil Secretariat, Peshawar.............. (Respondents)

APPEAL UNDER SECTION 4 OF KHYBER

PUKHTUNKHWA SERVICES TRIBUNAL ACT 1974

'AGAINST THE IMPUGNED OFFICE ORDER

DATED:13.08.2016.

PRAYER IN APPEAL:
On acceptance of this appeal the impugned order :13.08.2016

ed&@"dafi@garding non sanctioning after retirement benefits i-e pension

e 18 e

wand gratuiiy of appellant may kindly be set aside and the
13712 p

appellant rﬁay kindly be awarded pension and gratuity etc ‘of
appellant of his service with all back benefits of after retirement
of service. |

Respectfully Sheweth:

That the appellant served as Class-IV Employee in the
Education Department Bunir and as such got his
retirement on the said post. (Copies of Appointment letter

are annexure “A”),



o

That keepiné in view the agonies and the ﬁnaﬁcial
constrains of the family of the low grade retiring
employees, the provincial government was pleased to
regularized the services/Posts of the appellants in the
year 2008 and as such they were declared civil servants
and further the.said order was confirmed according to
“Regularization Act,2010” and as such the appellant
performed his duties as permanent employees of
Education Department in Bunir, till date of their

retirement.(Copy of notification is annexure-B)

That the appellant keeping in view of the above
circulation was hopeful to get pension benefits etc after
his retirement and as such waited for the same when
they were taken by surprise.when the Respohdeﬁts No.1
informed the appellant, that they are not qualifying for
pension  benefits and  others  benefits . after
retirement.(Copy of impugned cffice order

dated:13.08.2016 is annexure-C)

That against the illegal actions of the respondents, the
appellant finally approached Peshawar High court
Mingora Bench as in similar nature issues pensmn
benefits of the others similar placed employees were
awarded by the Honrable high court through various
judgments, but finally the a larger bench was constituted
in the issue in hand, where writ petitions of the appellant
and others treated as departmental appeals respondents
were directed to decide the same in accordance with law
and rules and in light of the judgment delivered in Amir
Zeb’s case.

That the judgment was communicated. to the:
respondents in shape of departmental appeal but the
same was not decided within the statutory‘period.(Copy\

of application and judgment are annexure-D)



That being aggriéved the app;éllants prefer this éppeal on
the following grounds amongst others inter-alia.
GROUNDS: \

A.  That actions and inactions of the réspdndents are
_violative of the constitution and the relevant laws laid
down for the purpose, hence needs interference of this

august Court.

B. That the appellant has a  poor financial background
and served the department for long considerable period
with the hopes of furthér benefits after retirement but the
respondents did not  observe the prescribed rules,
regulations and denied the benefits in shape of pension

to the appellant.

C. That the issue in hand has now already been decided by
this august court through a similar nature cases hence

the appellant deserve for the same treatment.:

It is, therefore, humbly prayed that On accepténce of this
appeal the impugned Orders dated:13.08.2016 regarding  non
sanctioning after retirement benefits i-e pension and gratuity of
appellant may kindly be set aside and the appellant may kindly
be awarded pension and gratuity etc of appellant of his service

with all back benefits of after retirement of service.
Or ‘ '

Any other relief which this august Court deems appropriate

may kindly be awarded to meet the ends of justice.

Appellagt,
Sha's/her/ .

Throu gh

T
2
7.0

| Shams ul Hadi’
Dated: 12/02/2018 Advocate, Peshawar.
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
TRIBUNAL, PESHAWAR

Service Appeal No. - /2018.

ShamsShir......................... . e ee et Appellant
VERSUS '

District Education Officer (F) Bunir and others. .. ... Respondents

AFFIDAVIT

I, Shams ul Hadi, Advocate, Peshawar do hereby as per

information convoyed to me by my client solemnly affirm and
declare that the contents of the Service Appeal are true and
correct to the best of my knowledge and belief and nothing has

been concealed from this Hon’ble Court.

ADVOCATE
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
TRIBUNAL, PESHAWAR.

Service Appeal No. ’ /2018.

Shamsher....................... e, | Appellant
VERSUS |

District Education Officer (F) Bunir and others. ... .. Reépondents'

ADDRESSES OF THE PARTIES

APPELLANT:

Shamshir S/o Akram Khan

(Ex-Chowkedar GGPS Shalbandi No.2, Bunir)
R/o Village Shalban-di, District Bunir Cell No.
RESPONDENTS:

L. District Education Officer(Female) Bunir.

2. Director, Elementary & Seconda;y Education Khyber
Pakhtunkhwa, Peshawar.

3. District Account Officer, Bunir.

4. Accountant General Khyber- Pakhtunkhwa, Peshawar

5. The Government of Khyber Pakhtunkhwa through Secretary

Education, Civil Secretariat, Peshawar.

Appellant o ;
g >

Through — T

Shams ul Hadi
Dated: 12/02/2018 Advocate, Peshawar.



I T L v -

r AN,
v ~

OFFICE_OF THE SUB DIVL:EDU: OFFICER

QFPICE ORDER.

D ' ‘ ‘ | >
rf_*: "./ ' ((-/('
e - - - - . ." | — At T e, I
. . N

ray.gunsa AT SOWARI.

HI.ShamSher‘SIO,eram khan of village Shalﬁand;;
eontract Chlékidar at GGPS Shalbandaihﬂo.2

subject to the availability

s hereby appointed as €

-

on vacant Post @Rs.2000/- Fixéd P.M.
"6-40000- 410000 -41502" Primary Education

) gd/ -
’ SUB DIVL:BDU:déLICBR{P)

_ PRIMARY DAGGAR AT SOWARI.
no_ M2~  pATED__J> =l - /2001,

Copy of the above 1is forwarded to -
n Officer (F)Primary Buner at Sowariy

of budget Under Head

1 569600- contengencies.

The District Educatio

2. The District Accounts officer Buner at Daggar.:

3. ‘The official Concerned. _
. (SN
: . , SUB DEIVLTEDU; (13] ;
‘Cgfpnxunnv,onsca T SOWARI. -
: ‘ . _

\
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OFJ‘ICE OF THE ACCOUNTANT GBN}:/}J\., NU’FP "E"DPL'UVAR
N H—L’J(]13)/RBP5-7006-07/va Central Corresy-onds fiie/ ,d ( . “"tc«z(’ 51042-7005

Copy of the above'is forwov ded for 1v1jormatmn and necessar y
“action to all concerned. ‘ :

‘All DAOs/AAOs in NWFP o,
All Payrolls Section {L) S T b

EYINENS

PAs to DAG&. . O R
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D ffice of the

g . countrmt ; .
- SR Khyker Pakhutnk,hwa Peshawar
phone: 09 £ 9211918,
S e e T‘”’” e
IJ HAD/ T ln.dl‘mplo,;ecs / Cortp: /201_1-]5’.." 7D E Dqtgg!, .,4-01-'2(‘3.1 p .
S, =%
The Secretary, : ' : iz,
to.Gout: of Ichyber Paichtunkhwd, ) ‘\,§\'L :
nance Dapartmen( (Re_gulatzon Wing) 'QQ'Q’ T .
C SS - : Q\" L "" i
/80-3008/FD " % <

u:le No. B. 0-1/1 -22

g letter m Urdu v
de NoJ‘D{SR-I)Mlss

clarification vt /2008 dated: ¥

Kindly refer to your offic
g and letter wntnuung

ds 'daied_29/ 01/200
3/07/ 2009 on tha above subject. .o -
Pclicy for uhpointment of da.»s —-IV on l xed salayy was ir{troduced w.ef- o K

: »94/11«4-{292 hene several dassv wrre wor‘und against the w_tmct post on fimed - [
" Wil in the refer letter they Arsl W _QMLaula‘rucd from the date of theu' ﬁrst ' : _' ..g}‘
Jggumtment wuhw:nu OTHAL. - v {i"
" In Ilqht of J pohml..,,OO“} their potd wa.o fixed: just like @ re.gq{cy; cmploypg [mms{w o ‘ - R ;.'
fr agu. of inatial aggmntmant without any & c-rrea: of pay: priorto 51/ 07/2008“howetferwlﬁle ‘_ B S
of “j'mng Thwir soiary e JOJOLUIH‘Q points ; -u:ec. "(r:rlju:t ten, that whcthf’r, ] - : PO, 1‘%
5 ointed ; prior &o 31/1 2/ 2001, raving qualzﬁcdtion over . e ! ) ,'-’ ’f';?
R 4

1) ' The emp[qyeeo agpp
and a! houe the -:rcscribcd qual ¢s infightof 5 T
. . Pr

y Reuision 1991. |

{ficacion are enutl xd j'or aduance incremen

g,rfrom ‘the date of { ﬂ_tg,gl_u “

parn-b pal
. 2) The Employess regu!ama:l in: l)\e refur letl
. uppomtm ent un.d a pointed pricr o Ol? o7/ "-'CO‘ are entided for up-gradaﬁo'n in light. o
W of General up-gmdazwn order uxd.c uBTIr office .eter No.FD/SO{I‘R}?'—2/2007 dated: |

;I. 01/07/2007.. : : :
as thet mp!oyee., have been regulunzed ‘from . ~N T

- This office is-0} the vlew '.hnt
appomtment hﬁnce the _j a1 ¢ entitled z:or the penefit'of mcrem‘c:nbt R ’
n notional basis but - |

eAda{c of thelr inindl
s and ups radation al owed from time ‘to lime.as guneral 0
is admissibic prior ta 01/ 07/2038.
H“ 1N ~
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e . ﬁ”ceofthe
Accountant General
Khyber pakhtunkhwa Peshawar’

Phone :091-9211915

Jollowing points need clarification that whether |

Vo Had/Fixed Employee/Corrp:/201 1-12/__ Da!ed:24-01-2§1 2.
1o,

The Secretary » +

To. Govi of Khyber pakhtunkhwa,

Finanee Department (Regulation ng)

Subject: "AWARD OF REGULAR BPS-1 TO CLASS

_Kindly refer to your off ice letter in urdu vide No B.O-1/1-22/80-2008/FD dated: 29/0]/2008
And letter containing clarification vide FD/SR-1) Mi s/2008 dated 13/07/2009 on the above sub)ect

Policy for uppoiniment of class-1V o.‘,njixed salary was introduced w.e.f 09/1 171992, herzce
qoveral cluss-1V were working aguinst the c‘,omracl post on fixed salary. till in the refer letrer they

first were regularized from the date q;"theirﬁrsi appoiniment without any arrear.

In the light of policy 2003, their pay \was just like a regular employee from the date of inmal

uppointmeni withoul qry arrear of pay prtdr to 0!/07/2008 however while fixing their salary the

{) The employee appointed prior 1o 31/12/2001 havmg qualification over and above the
prescribed qualification are entitled for advance increments in light of para-3 pay Revision-
|

1991 ) ’. ! R ‘-'r«.‘:

e
. T «
i el T el et &},
iy kST R TORRF R o
ek ;;-__:r_!.."-_é%-.
s ARE AN RC-a4 % Sl

2y The E mplayee,,;eqular: ed in the re)‘er lem.lr Jrom the duie of initial appmmmenl and V‘,E'f;

A appointed prior 10 0107 '2!){)7 are enmled for up-gradation in light of General up- eradanon - ';5‘5:

order vide your office Iel!et No. FD/SO (FR)7-2/2007 duled 0170772007, . "i"%é
This of]:ce is of the view that as the emﬂloyee have been regularzzea' from the date of N ’,;523;.‘.

their initial appointment hence rhey are enmled )or the benefits of increments, revisions and up* '»_‘ ‘-",'% 4

eradation allowed, from time lo time as general on national basxs but nu arrear is admisslble "“ %
prior 10 01/07/2008. : ‘ - CT r

The views of this office if correc! may be confirmed.







.

FVie ‘L -
o mai, o e .
- T ;’l s

& .
. !

' JOFFICE OF THE DISTRICT EDCCATION OFFICER .

:

SANCTION.

N Sanction is hereby accorded to the grant of retirement from service in respect of
. . Mr. Shamsher Chowkidar GGPS Shalbandai No.2 w.e.f 31/07/2016, without pension and
. - gratuity and snaction to the grant (8 months) pay amouting to Rs.101760/-on the basis of one
.. month pay cach completed year is also accorded iq liu of Gratuity under the rules FD(SOSR- -
: 11/4-199 dated 10-02-1977 (As Official concern=d having service less then ten years ard more
o than seven years). ' r

o NOTE: Necessary entry to this effect should be madf: in his service book accordingly. e "
) o | s ,r L
: s ' Wswmfa-w*-»'r wr / SR T RS
(BAKHT ZADA) =
- ¢ DISTRICT EDUCATION OFFICER (M/F)
' - BUNER : .
Endst:No.g‘7g g / 1 Dated /3 /2016 : )
COp)’ t0:- . . 7 : R SN
1. District Accounts Officer Buner. B
- AR

-

ceror. +.2.-SDEO (F) Primary alongwith S/Book, wit to No. 4880 dated 27407

DISTRICT EDU

. .
PRV . . i P —CR
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X )

- —td ( H ,..-’jg:' .:(
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) BEFORE THE PESHAWAR HIGH COURT MINGORA BENCH

‘ % (7 - Shams ul Hadi
o E . Advocate .

C.m NO /2017,
. In i
" W.PNo.  -M/201.
‘Gul Zamiﬁ Khan and others .......................... S .,..Petltloners j
4 vs ]

A Diétrict Education Office‘r(\M) Bunir and others...Respondents.

- = T ot T > P = 4t

Application for ir‘npleadment, to .array the
applicant namely:
i} Muhammad Zarin S/o Musafar
ii)+ Shamsher S/o Akram Khan.
iii) ShimsgZdeS/o slizKiran
, as petltloners in the titled Writ petition.

e At - i ————— " AP = ——— - — — — A= —————

Respectfully Sheweth:
1. That the captioned. Writ  petition is pénding" for
adjudication before of this august court with date fixed

as 26.09.2017.

2. That the appliéants have also the same grievan

against the responidents and wants the same relief from
this august court like other petitioners of the title writ

petition.(Copies of relevant record are attached) -

It is, therefOre, humbly prayed that'on acceptance of this -
application, the above named applicant may kindly be

arrayed as petitioners in the titled writ petition.

- L

Through > 9_/_’)
. &
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PESHAWAR HIGH COURT, MINGORA BENCH
(DAR-UL-QAZA), SWAT

. l
FORM QF ORDER SHEET
COUPT Of v it i e v e et v v v s b gt et e e e ot s s s ban dons
Case No...... oo vee e coonicsne cos in s ] Of e ee e e rir von s e one e o
Seriai No. of order - {, Date o/Orderar Ordcrorotheer«ed:ng:wl:hSIgnamm af.ludgcaldlhal q/parrlr:orcwn:elw)wnm«:sao'. o .‘
. or proceeding - - ¢ | . Prmcdlng_s 3 ¢ N L VR P
1 tsrn = v | recimche | co— ? i ki ‘,. - 3 -

— - P-4 et -—A—r"H

26.09.2017 MMM’LMN_NM

Present:  Mr. Shams-ul-Hadi, Advocate for Petitioners.
* Rk L

Adjourned to0 03.10.2017.

To come up alongwith connected W.P 22-
M/2017.
C.M 1130-M/2017 -

MOHAMMAD_IBRAHIM KHAN, J.- By way of this

[
| ]

CM, the Applicants!; are seeking their impleadment in the
panel of Petitioners. |

As the grounds advanced in the Application
seem to be reasonable besides learned A.A.G, present in the
Couri, has no objection on impleadment of the Applicants,
therefore:, this. C.M is allowed and the Applicants are ordered

to be impleaded in the panel of Petitioners. Office is directed

to enter their names in the panel of Petitioners with green ink

accordingly. - ‘

Announced A e
26.09.2017 :
. ¢ </ MOHAMMAD IBRAHIM KHAN
e ‘ JUDGE
pad —
\




T BEE' ORE THE PESHAWAR HIGH COURT (MINGORA BENCH

/ =i R/o Ashezo Newkalay Bunir.

16. Amroz Khan S/o Saidat'Khan

AT SWAT

W.P. No. 6[8 ~M /2017

- 1. Gul Zamin Khan S/o Ajmal!ii{han |
R/o Village Koz kalay Tehsil Mandanr , Bunir.
. Piro S/o Shah Muham Jan
| R/O Village Bikand Gokand, Tehsil Daggar District Bunir.
. Shams ul Islam S/o0 Madash | o
R/o Village Bagra Tehsil Daggér, Bunir.
. Shah Baros Khan S/ (5 Madash | l
- R/o Village Bazar Kot Chagharzay, Bunir..
. Malang S/o Ummat Shah |
R/o Village Giro Bagra, Bunir.
. Shir Ghulam S/o Jumaraaz
R/o Village Shapalo Tehsil Daggar Burir.
. Sahib Zada S/o Amir Nawab |
R /o Village Ashezo Mera Tehs11 Daggar Bumr
. Shirullah Khan S/o Sahib Khan . .
R/o Shar shamo Tangay lehsﬂ Daggar Bunir.
. Aurang Zeb S/0 Yaqoob
R/o Village Sharifay Nagray Tehsil Mandanr, Bunir.
Khan Said S/o Shamas Khan
Mohalla Usmani Khail Dagai Tehsil Mandanr Bunir.
Nabi Ullah S/o Gharib Shah
R /o Tari Khail Dagal Bunir. : V‘f _ L
. Taluq Said $/0 Said Ahmad Khan -
R/o Rabool Banda Chagar zay Bumr
| Safar ash Khan S/o Haklrn Khan
R/o Viliage Hall Tehsﬂ Mandanr Bunir.

4. 0Salh Lal Shah /o Ghulam Shah

Sahi Muhammad S/o Ghani

R /o Village Daggar Bunir.
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R/o Village Tangora Chagharzay Bunir..

17. Gul Hussain S /o Hazrat Ghulam

R /o Village Mian Dand Chamla Bunir.
18. Umar Dad S /o Bazmir

R /o Village Barjo Bayamdara Tehsil Daggar District Bunir.
19 Bakht Nasib 5/0 Abdul Wahid |

R /o Village Dewana Baba Bunir.
20. 1hs;cmullah S/o Muhammad Tay

\/ E’ /o Village Dhand Amazay Bunir. ,
\/21 MH‘&J Muhammad(late) through Bakht Zamina Bl Bi(widow)
R /o Dur mai Kowga Bunir. ;

VQQ Bakhtawal Shah(late} through Said Mar Jan(widow)

-

R /o Village Marogay T ehsil Mandanr Bunir.
n3. Shirin Zada
Fx- Chowkedar GPS Daggar No.1l Bunir. «..o.eeee \....(Petitioner&;-
VERSUS | R

1. District Education Officer(male) Bunir.

b\ 9 District Education Officer (lFemale) Bimir.

V2
AW
_&&L\\da?\iﬂ[?) District Account Officer, Bumr
YA
ig‘e&é» . 4. Accountant General Khyber Pakhtunkhwa Peshawar
%\\“ 5. The onvcrnment of Khyber' Pakhtunkhwa through Chief
W

Secretary, Civil Secretariat, Peshawar......ocooeefe (Respondems)

—

ﬂ_,#_——_’/’,/-

WRIT PETITION UNDER ARTICLE 199 OF THE '|
CONSTIT UTION OF ISLAMIC REPUBLIC OF PAKISTAI, ny

| 1973. - | AT
’_qg_pgctfully Sheweth |
Brief facts giving rise to the instant Writ Petition are as under:
' That the petitioners served as Class-1V Employees in the
Education Department Bunir . and such = got their
retirement oD the b’lld posts. (Copies of Appoin.tmmn’_

letters and relevant record are annexure “A”).

That keeping in view the agonies and the On ancial

cmmeteming  0f DE family = ol the low gradac pet g
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. JUD(JMEN T SHEET
IN THE PES SHAWAR HIGH COURT,
MIN GORA BENCH (DAR-UL-QAZA) SWAT
(Judzczal Department)

W.P No. 618- M/2017
Wnth J[ntenm Relief

Gul Zamm Khan and 22 others
: (Pétitz’oners).
Versus
District Education Officer (Male) Buner and 04 others.
(Respondents)

Present: M. S/mms-ul-HatIi, Advocate for the petitioners,

Date of hearing: 04.10.2017

JUDGMENT

: ISHTIAO‘ IBRAHIM, J.- Vide our detajled

judg‘fhcnt in the connected W.P No. 22-Mmy
2017, . this ©writ 'petl;tion bearing W.p
No. 618-M/2017 1s" admitted and: partlally
- aIlowed to the extent of Petltloners No. 21 &
_22 in the hght of judgment dated 22.06.2017
n w.p No. 3394-P/2017 The respondents are
directed to Pay pension of the deceased
etr'ployees to their legal heirs w1thm two

months  positively aﬂer receipt of this

-

Jjudgment, L

. : /[._0) —
Announced é&
04.10.2017 -2 | | «

. Mohammad Ibralum Khan
JUDGE

. s
%@, iaq-I%i-
JUBGE
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- JUDGMENT SHEET
, IN THE PESHAWAR HIGH COURT, _
MINGORA BENCH (DAR-UL-QAZA), SWAT
: (Judicial Department)

© W.P No.22-M/2017
~ With Interim Relief

Hazrat Ghulam and 01 other

(Petitioners)
Versus '

District Education Ofﬁcer (Male), Buner and 03‘ others.

(Respondents)
Present: Mr. Shams-ul-Hadi, Advocate for the petitioners.
W.P No., 218-M/2017
With Interim Relief
Sher Afzal and 02 others:
~ : . (Petitioners)
Versus

Executiﬁe En!gineer Public Health Engineering Division,
Dir Lower at Timergara and 03 others.

(Respondents)
Pr;esent:_ ~ Mr. Shams-ul-Hadl, Advocate Sor the petitioners.
W.P No. 618-M/2017"
With Interim Relief
Gul Zamin Khan and 22 others
. - (Petitioners)

Versus
District Education Officer (Male), Buner and 04 others.

(Respondents)

Present: -Mr; Shams-ul-Hadi, Advocate for the petitioners.

Date of hearing: ~ 04.10.2017

M.,c___.

WP Na, 22-M of 2017 Hazsat Ghulam and one olher Vs, D.€.O (Male) Buner and others
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JUDGMENT

JSHTIAQ IBRAHIM, J.- Through this single

judgment, we intend to decide this petition

bearing W.P No. 22-M/2017 as well as the

“connected W.P Nos. 218-M & 618-M of 2017

as common questions of law and facts are

involved in all these petitions.

2. - Petitioners through- these

- petitions crave the indulgence of this Court

under‘ Article 199 of the Constitution of the
Islamic Republic of Pakistan, 1973 with the

following ptayer;

“It is, therefore, humbly prayed
that on acceptance of this writ
petition, the respondents may .
kmdly be directed to grant after
retllrement benefits to  the
peltmoners in shape of pension
and others for which the
petitioners deserve. Any other
relief which this august Court
deems appropriate may kindly be
awarded to meet the ends of
justice”.

3. Most of the petitioners in W.P

No. 22-M/ 2017 and 618-M/2017 have served

as  Class-IV  employees in Education

TajamuV/Ps*

Department Buner and got retirement on their

W.P No. 22-M of 2017 Hazest Ghutam and ona ciher Vs, D.E.O (Mele) Bunar and olhars
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rs,spectwc posts except Petltloners No. 21 &

\ 22 in W.P No.- 618-M/2017 who are the |

vudows of deceased employees narnely MII‘&J
Muhamméd and Bakhtawar Shah respec_tlvely. |
Likewise, petitioners*in W.P No. 218-M/2017 .

have also performed their duties as Cla_ss-IV

employees till their. retirement in Public

Health and Engineering Department, Dir

Lower. As per contentions of the petitioners,

their services were regularized in 2008 and the

I AR
order was - further confirmed in view of -

Ifihyber Pakhtunkhwa Employees

. (Regularization of . _Seryices)‘ Act, 2009

- whereafter ‘the petitioners performed their

Yajamul/PS”

duties as regular employees till their
retirement. The petitiéners were ‘hop,evful that
they will get -per'ision benefits after their
retirement but astonishingly they wére
informed by the concerned departments that
the petitioners were not qualified for pension

as well as other benefits after retirement. The

petitioners submitted applications before the

concerned authorities for redressal of . their

W.P No. 22-M of 2017 Hazra) Ghulam and one other Vs, 0.E.O {Maia) Buner and olhers



grievances but in vain, ‘hence, these writ
petitions.

4. | Learned  counsel - for the

petitioners, infer alia, contended that family

‘pension of the petitioners has been denied by

responderits without any legal justification and

"the same action and inaction, if not set aside,

would cause serious miscarriage of justice to
petitioners énd LRs of the deceased
empléyef;s., Further conte;,nded that the same
i;sue has ‘al.réady been resoived by this Court

through various judgments even a ‘largef

‘bench of this Court has delivered a judgment

on the questions involved 'in. these writ

TajamuliPS"

petitionsl_whereby several contract employeés

have been awarded the benefit of ~family

‘pension on their regularization. Learned

counsel concluded that the petitioners, being

at par with those employees, are also entitled

to the same relief.

._5“_ | Learned  Assistant Advocate.

General, present in Court in connection with

W.P No. 22-M of 2017 Hazret Ghutam and one olher Vs, D.E.O (Melo) Buner and others
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some othef cases, was put on notice of these
wirit petitions and he was confronted with ?he'
judgmenﬁ of this Court especially .the
judgr.ne‘nt. pas’ééd byithe larger bench at the
principal seat of this Court. Learned A.A.G.

opposed. t'jhe contention of petitioners and

- submitted that the petitioners are not entitled

_ to' the be:neﬁt of family pension under the

Tajamul/PS* |

‘releévant rules.

6. ‘Respondént‘ No.l in W.UP
No. 22-M/2017 and 218-1\/1/201% filed their
Para-wisg comments whereBy they derﬁed tixe
clai_rﬁ of petipionéré and cpntended that the
petiﬁoners were serving on’ ﬁxed pay besides,
the); havlelhotserved as regular employees for

the period prescribed under the relevant rules,

therefore, they are not entitted to get the

benefits they have prayed for.

YA We have considered  the

. ‘submissions of learned counsel for the

petitioners as well as of the learned A.A.G.

and have gone through the évailable record.

W.P No. 22-M of 2017 Hazeat Ghutam and one oher Vs. D.E.lo {Male} Bunor and ouhwrs




8. No doubt, the petitioners as well

as predecessor of some of the petitioners had

been appointed as Class-IV employees in the

Education Department and Public Health and

.Engmeermg Department on contract bas1s and

\i/e:e retired on attaining the age of
sﬁperannuiation but it is also an admitted fact

that services of contract/adhoc “employees

~ have been regulanzed in view of:Khyber

TajamuliPS®

Pakhtunkhwa Employees (Regularlzatwn of :

Serwce) Act, 2009 and a proper notification

has been issued by the Provincial Government.

to this effect. The question for resolution

_ before this Court 15 whether 1the petitioners

and LRs of the deceased employees are

entitled to famﬂy pension in view of the Act

-~ ibid or not, this question has been resolved by

the larger bench vide judgments dated.

.22 06. 2017 in W.P No. 3394-P/2016 and W P

No 2246-P/2016 however a preliminary

‘ c.bjection regarding maintainability of the writ

petitions was raised by learned A.A.G before
the said bench. It is noteworthy, that there

were two sets. of petitioners i.e the retired

W.P No, 22-M of 2017

Mazsal Ghulam and one othes Ve, D.E.O {Male) Buner and olhers



employees who moved the petitions i’n-
personal capacity which were decided by the
larger B.enc;h vide judgment dated 22.06.2017
. WP No. 2246-P/2016 whereas the
rg:maining peﬁitioners were legal heirs of the
deceased employees who sought the beneﬁt of
family ‘pension on the ‘strength of regular
service ':performed by their respective
p_redecessé)rs whose  writ petitions were
clilecide-d \':nde judgment dated 22.06.2017 in

W.P No. 3394-P/2016.

9. . Whether the writ petitions filed
by retired_cmployees/civil servants in personal
capacity 'ar_e maintainable before this Couft or
not, this question was adjudged by the 1grger

bench in judgment dated 22.06.2017 in W.P

No. 2246-P/2016. The relevant part of the
, | ‘ .

Tajamul/PS*

judgment is reproduced herein below:-

“We are mot in consonance with
the first argument of learned
counsel for the petitioners because
under Section 2(a) of the Service
Tribunal Act, 1973, “civil servant”
means a person who is, or has
been, a civil servant within the
i meaning of the Civil Servants Act,
1973. Petitioners are retired civil
servants. Admittedly, dispute
regarding pension of a civil

W.P No. 22-M of 2017 Hazrat Ghutam and one olher Vs, D.E.O (Male) Buner and others




Tajamul/PS*

servants squarely falls in terms
and conditions of service of a civil
servant, hence, Service Tribunal is
vested with exclusive jurisdiction
in  such _like matter. It has
persistently been held by this
Court as well as by the august
Supreme Court of Pakistan that a
civii servant, if aggrieved by 2
final order, whether original or

" appeliate,  passed by the

departmental  authority  with
regard of his/her terms > and
conditions of service, the only
remedy available to him/her
would be filing of appeal before
thei: Service Tribunal even if the
case imvolves vires of particular
Ruﬂie or notification”.

The larger bench in the above
referred judgment also discussed the point of
alleged discrimination and Viqlation of Article

25 of the Constitution and held that:-

“We deem it necessary to clarify
that a civil servant cannot bypass
the jurisdiction  of Service
Tribunal by taking shelter under
Article 25 of the Constitution in
Sl|lch like matter. The Service
Tribunal shall have the exclusive
jt?risdiction in a case which is
founded om the terms and
conditions of service, even if it
i?volves( the question of violation
of fundamental rights because the
Slc;rvice Tribunals constituted
under Article 212 of the
Constitution are the outcome of
the constitutional provisions and
vested with the powers to deal

with the grievances of civil

W.P No. 22 of 2017 Hazral Ghulam and one other Vs. D.E.O (Mate) Buner ang olhers
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servants arising out from original

or appellate order of - the
department”.

In light of the above observations
of the 1arger bench the writ pet1t1ons filed by
retired civil servants in personal capa01ty are
net mamtamable before this Court in view of
_the bar under Art1cle 212 of the Constitution
and we have no other option except to

: tr:'ansmit such writ petitions to the concerned

quarters to treat the same as departmental

appeals.

190. | AAvdvertir.lg to the maintainabiiity |
of writ petitions to the extent of legal heirs of
the deceased civil servahts, in this regard too
we rely 0'1_1, another judgment of the same date
i.e 22.06.2017 rendered'by thella'rger bench in

W.P_No. 3394-P/2016 wherein it was

observed that:-

“11. Going:through the law on the
subject and deriving wisdom from
the principles laid down by the
--Hon’ble apex - Court in . the
~mdgments (supra), we are firm in
our view that petitioners/legal
heirs of the deceased employees
have locus standi to file these
petitions because the pensionary
benefits are mherltabﬂe whlch

Tajamul/P$* wp No.22-M of 2017 Haziat Ghutam and’one olher Va, D.E.O (Mals} Buner and othsrs
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under section 19(2) of the Khyber
Pakhtunkhwa Civil Servants Act,
on the demise of a civil servant,
devolves upon the legal heirs. The
petitioners, as stated earlier, being
LRs of the deceased civil servants
do not fall within the definition of
«Civil Servant”, and they having
no remedy under Section 4 of the

" Service Tribunal Act to file appeal
before the Service Tribunal, the
bar under Article 212 of the
Constitution is not attracted to the
writ petitions filed by them and
this Court under Article 199 of the
Constitution is vested with the
jurisdiction to entertain their
petitions. Resultantly,  the
objection regarding non-
maintainability of the petitions
stands rejected”.

In light of the above observations
recorded by the larger bench, W.P No. 618-M/
2017 to the extent of Petitioners No.21 & 22,

being legal heirs of ‘the deceased civil

servants, is maintainable before this Court in

exercise of its powers under Article 199 of the

- (Constitution.

1. Now adverting to merits of WP

No. 618|-M/2017 to the extent of legal heirs of

~ the deceased civil servants, while referring to

~ Tejamu/PS*

Rules 2.2 and 2.3 of the West Pakistan Civil‘

Services Pensions Rules, 1963 the larger

W.P No. 22-M of 2017 Hezsat Ghulam and one other Vs. 0.E.0 (Male) Buner and others
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banch in its judgment dated 22.06.2017 in

W.P No. 3394-P/2016 held that:-

«prhe rules ibid reveal that the
service of government servant .
begins to gualify for pension from-
the very first day of his/her taking
over the charge, irrespective of the
fact whether his/her appointment

" and  cntry into service was
temporary or regular. It'is also
clear from sub-rule (i) that
continuous service of a civil
servant shall alse be counted for
the purpose of pension and
gratuity and by virtue of sub-rule
(i), temporary and officiating
service followed by confirmation

_ shall be counted for pension and
gratuity”.

As per contention of the

. petitioneris/LRs_, the fcsporidents have refused

their family pension on the ground that their

predecessors have  not completed the -

prescribéd length of service  after

_re:gularization. This pofnt has" also been

Tajamul/PS*

discussed by the larger bench in the afore

referred judgment in the light of Section 19 of

the NV\I:’FP Civil Servant (Amendment) Act,

2005 ahd Khyber Pakhtunkwa Civil Servants

(Amendment) Act, 2013 and it was held that:- -

W.P No, 22-M of 2017 Hazeal Gliwlam and ons blhet Vs, D.E.O (Male} Buner and olhers ’

(/A
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«From bare reading of section 19
of Amnendment Act, 2005 and 2013
~ respectively, it is manifest that the
persons selected for appointment
on contract basis shall be deemed
as  regular ‘employees  and
subsequently were held entitled
for pensionary benefits. The
deceased employees ~ have
completed the prescribed length of
, service as their service towards
per{sion shall be counted from the
first day of their appointment and
not- from the date of
regularization of their service”.

The similar relief sought by legal

heirs of deceased civil servants through W.P

No. 618-M/2017, has been granted by the
larger b{ench to similarly placed .persons,

tllefefore, Petitioners No. 21 & 22 in W.P

No. 618-M/2017 are also entitled to the same

relief on the ground of parity.

12. In the backdrop of the ébove, this
yrit petition e W.P No. 22-M/2017, WP
No. 618-M/2017 toithe extent of Petitioners
No. 1 to 20 & 23 as well as the connected W.P
No. 21’8-Nﬂi017? béiﬁg ?riot ,niaintainéble .
before tﬁis Court, are transmittéd to the
cﬁnc&efined Secretaries to the Government of

Khyber Pakhtunkhwa to treat them as

W.P Na., 22M of 2017 Hozret Ghulam end one oiher Vs, D.E.O (Mala) Buner and olhers
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‘departmental appealé: and, decide’ strictly in

O

accordance w1th C1v11 Servants Pens1on Rules,

1963 “The - concerned Secretarles while

dec1dmg the departmuntal appeals, may take

guidance from the' judgment of the larger

e}

bench referred to above. W.P No. 618-’1\4/2017

s admitted and partialiy allowed to the extent

of Petitioners No. 21 & 22 'in the light of

B judgment dated 22.06.2017 in W.P No. 3394-

| gertified 8¢ pe £
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Ta|amuIIPS :

P/2017. The respondents are directed to pay
pension of the deceasedtemploylrees‘to their
legal heirs. Respondeﬁts are further directed to
do the needful %vtthirt two months poSttively

after receipt of this judgment.

Announced
04.10.2017 ¢
" Mohammad Ibrakim Khan
JUDGE

//._ tiaq Ibrafiir
- JUDGE
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