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Q" 05.03.2019 Clerk to éounéei for~thé appellant present. Mian Amir Qadir, »
. District Attorney alongwith Mr. Obaid Ur Rehman, ADO for
respondents present. Clerk to counsel for the appellant seeks

‘evldjoumment on the ground that counsel for the appellant was busy

" before the High Court, Swat Bench. Case to come up for further

Mil ber

- Camp Court, Swat

proceedings on 06.03.2019.

0’6.03‘.2019 Counsel for the appellant present. Mian Amir Qadir, District
Atférney for respondents present. Counsel for the apbellant

- submitted an application for withdrawal of the 'in'stant appeal. As
such application is allowed and the instant appeal is hereby

withdrawn. File be consigned to the record room.

Announced:
06.03.2019

Member ‘
Camp Court, Swat



Sl

04.12.2018 o ‘Appellant absent, Lcarned counsel for the appellant absent.
' Mr. Usman Ghani learﬁed District present.  Written reply not
submitted. No ‘one prescnt ()il' behalf of respondents. Notice be

issued to the 'éippcllanl: c\swcll a'su't"(‘):thc respondents for 09.01.2019.

Adjourn. ‘T'o come up for written reply/comments on the date fixed
& ‘ n / :
v&.

o, before S.13 at Camp Court Swat.
V/

ember -
Camp Colrt, Swalt.

o~

109.01.2019 Clerk of the counsel for appellaht present. Mr. Obaid-ur-

Rehman, ADO on behalf of respondent No. 3 alongwith Mr. Mian
Ameer Qadir, District ‘Attorney for the respondents present.
Written reply on behalf of respondents not submitted. Learned
District Attorney requésted for further adjournment. Adjourned.

Case to come up for written reply/commdﬂs on 05.03.2019 before

S.B at Camp Court Swat.

S

(Muham mﬂﬁn Khan Kundi)
Member
Camp Court Swat




...y

- 04.07.2018 , Mr. Shamsul Hadi Advocate counsel for the appelléﬁt' '
. present. Mr. Usman Ghani learned District Attorney for
respondents present. Written reply not submitted. Adjourned . To
“come up for written reply/comments on 07.08.2018 before S.B. at
camp court Swat.

Chairman
| L R o Camp Court, Swat
. 07.08.2018 ~ Clerk to counsel for the petitioner present. Due to
o summer vacations, the case is adjourned. To come up for the
same on 05.09.2018 at camp court Swat. ’

05.09.2018 Clerk of counsel for the appelnat present. Mr. Usman Ghani,.
District Attorney for respondents present. Written reply not submitted. - |
Requested for adjournment to submit the same on the next date of hearing.

Granted. Case to come up for written reply/com’ment's on 05.11.2018

Camp Court Swat

before S.B at camp court Swat.

-05.11.2018 . Due to retirement of the Hob’ble Chairman Service
- Tribunal is incomplete. Tour to Camp Court Swat has been
cancelled. To come up for the same on 04.12.2018 at camp court

Swat.




09.03.2018

05 04. 201{3“ _:,Q, ] Counsel for the appellant and Mr. Usman Ghani

09.05.2018

07.06.2018

Counsel for the appellant present: Preliminary arguments

- ‘heard. Vide my detailed order of today in connected service appeal

‘No. 209/2018 entitled “Shamsher Vs. DEO (F) Baunir and others”,

this appeal is also admitted to regular hearing.  The appellant is
directed to deposit security and process fee within 10 days. Thereafter,

notices be issued to the respondents. To come ‘up for written

Teply/comments on 05.04.2018 before S.B at camp court, Swat.

~

.Camyp Court, Swat,

District Attorney alongwith for the respondents present.
ertten reply not submitted. Learned District Attorney seeks
adjournment. - Granted. To come up for ‘. “\\;v;lttcn
\" réply/comments on, 10.05.2018 before SB at Camp Court,

Swat.

Camp court, Swat

The Tribunal is non-functional due to retirement of the
Worthy Chairman. To come up for the same on 0?06.2018

before the S.B at camp court, Swat.

cr
-

\{t,‘,‘

Neither appellant nor his counsel present. None is =

present on behalf of the respondents. However, Mr. Usman
Ghani, District Attorney put appearance on behalf of the

respondents. Adjourned. To come up for written reply/comments
on 04.07.2018 before S.B at Camp Court, Swat.

<)

~ Chairman
Camp-Court, Swat
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FORMOF ORDERSHEET
Courtof ' )
Case No, 217/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings '
1 2 3 “ "j'\.
1 15/02/2018 The appeal of Mr. sher Ghulam presented today by Mr.[*
Shamasul Hadi Advocate may be entered in the Institution
Register and put up to Worthy Chairman for proper order
please. ‘
L
REGISTRAR =«
> | 24-2-14

This case is entrusted to Touring S. Bench at Swat for

preliminary hearing to be put up there on 3 ) 3 r[é
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
TRIBUNAL PESI—IAWAR

_ Servi¢eAppeal No. A/ [ /2018.

Sher Ghulam............................. e, s ......Appellant
VERSUS |

DistrictEEducation Officer (M) Bunir and others...... Respondénts

INDEX
S.N | Description of Docﬁments ' Annex | Pages
T Memo of AppAeal. ’ 1= 3
2. [Affidavit. | | | G
3 | Addresses of the Parties. <
4. Cbpies of Appointment letter : A 6_ =
5. | Copy of regularization notification of 2008.
B [1- 12
6. Copy of impugned office order dated:12.08.2016 | C l’ 3
7. |Copies of Judgment dated:07.05.2015 and
application. | _ 14-33
8. -
7. | Wakalat Nama 3 (1
Appellant
Through s
-

Shams ul Hadi o '
Dated: 12/02/2018. Advocate, Peshawar. |
Office: Near Al-Falah Mosqlie, Hayat
Abad, Mingora. -
Cell No. 0347-4773440.
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- BEFORE THE KHYBER PAKHTOON KHWA SERVICES

TRIBUNAL, PESHAWAR.

ivbher p
. _ Boryia. g Wk,
Service Appeal No. 2/7  /2018. €0 Ty wa

Shir Ghulam S/o Jumaraz

(Ex-Chowkedar GPS Shapool Rega; Bunir)

R/o Village Rega, District Bunir..............coocovveeein.. Appellant.

VS

1. District Education Officer(Male) Bunir.

. Director, Elementary & Secondary Education Khyber'

Pakhtunkhwa, Peshawar.

3. District Account Officer, Bunir.

4. Accountant General Khyber Pakhtunkhwa, Peshawar.

5. The Government of Khyber Pakhtunkhwa through Secretary

l‘» 9

Education, Civil Secretariat, Peshawar.............. (Respondents)

APPEAL - UNDER SECTION 4 OF KHYBER
PUKHTUNKHWA SERVICES TRIBUNAL ACT 1974
AGAINST THE IMPUGNED OFFICE ORDER
DATED:12.08.2016. |

PRAYER IN APPEAL:

On acceptance of this appveal the impugned order :12.08.2016

regarding non sanctioning after retirement benefits i-e _bension
¥ and gratuity  of appellant may kindly be set aside and the
appellant may kindly be awarded pension and gr'atuity etc of

appellant of his service with all back benefits of after retirement

- of service.

Respectfully Sheweth:

That the appellant served as Class-IV Employee'in the
Education Department Bunir and as such got his

retirement on the said post. (Copies of Appomtment letter

is annexure “A”).



2

That keeping in view the agonies and the financial
constrains of “the family 6f the low grade retifing
employees, the provincial government was pleased to
regularized the services/Posts of the appellants in the
year 2008 and as such they were declared civil servants
and further the said order was confirr.ned according to
“Regularization Act,2010” and as such the appellant
performed his duties as permanent employées of
Education Department in Bunir, till date of their

retirement.(Copy of notification is annexure-B)

That the appellant keeping in view ‘of the above
éirculation was hopeful to get pension benefits etc after
his retirement and as such waited for the same when
they were taken by surprise when the Respondents No.1
informed the appellant, that they are not qualifying for
pension benefits and others benefits after
retirement.(Copy of impugned office order
dated:12.08.2016 is énnexure-C)

That against the illegal actions of the respondents, the
appellant finally approached Peshawar High court
Mingora Bench as in similar nature issues peﬁsion
benefits of the others similar placed employees were
awarded by the Honrable high court through various
judgments, but finally the a larger bench was constituted
in the issue in hand, where writ pétitions of the appellant
and others treated as departmental appeals respondents
were directed to decide the same in accofdance with law
and rules and in light of the judgment delivered in Amir
Zeb’s case. |

That the judgment was communicated to the
respondents in shape of departmental appeal but the
same was not decided within the statutory period.(Copy

of application and judgment are annexure-D) |

-



GROUNDS:

A.

>

That being aggrieved the appellants prefer this appeal on

the following grounds amongst others inter-alia.

That actions and inactions of the respondents are
violative of the constitution and the relevant laws laid

down for the purpose, hence needs interference of this

august Court.

That the appellant has a poor financial background
and served the department for long considerable period
with the hopes of further benefits after retirement but the
respondents did not ‘observe the prescribed rules,
regulations and denied the benefits in shape of pension

to the appellant.

That the issue in hand has now already been decided by
this august court through a similar nature cases hence

the appellant deserve for the same treatment.

It is, therefore, humbly prayed that On acceptance of this
appeal the impugned Orders dated:12.08 .2016 regarding

non

sanctioning after retirement benefits i-e pension and

gratuity of appellant may kindly be set aside and the
appellant may kindly be awarded pension and gratuity etc of

appellant of his service with all back benefits of after retirement

of service.

Or

Any other relief which this august Court deems appropriate

may kindly be awarded to meet the ends of justice.

Appellant >

e

‘ Shir Ghulam :
Through

Shams ul Hadi
Dated: 12/02/2018 Advocate, Peshawar.
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE

TRIBUNAL, PESHAWAR

Service Appeal No. ___/2018.

Sher Ghulam............ ................. e, [ETTTTPSTIOVPT Appellant
VERSUS

District Education Officer (M) Bunir and others...... Respondents

AFFIDAVIT

I, Shams ul Hadi, Advocate, Peshawar do hereby as per
information convoyed to me by my client solemnly affirm and
declare that the contents of the Service Appeal are true and
correct to the best of my knowledge and belief and nothmg has

been concealed from this Hon’ble Court.

e

ADVOCATE
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
TRIBUNAL, PESHAWAR. !

Service Appeal No. /20 18.

Sher Ghulam........................ e, e, f...:...Appellant
VERSUS

District Education Officer (M) Bunir and others...... Respondents

ADDRESSES OF THE PARTIES

APPELLANT:
Sher Ghulam S/o Jumraz | ,
(Ex-Chowkedar GPS Shploo Rega, Bunir)

R/o Village Rega District Bunir
Cell No.
RESPONDENTS:

1. District Education Officer(male) Bunir. _

2. Director, Elementary & Secondary Education Khyber
Pakhtunkhwa, Peshawar.

3. District Account Officer, Bunir.

4. Accountant General Khyber Pakhtunkhwa, Peshawar. |

5. The Government of Khyber Pakhtunkhwa through Secretary

Education, Civil Secretariat, Peshawar.

llant )\
Through — —
Shams ul Hadi '
Dated: 12/02/2018 Advocate, Peshawar.
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OFFICE ORDER: . ' .
- APPOINIMENT £ : _ .

.

ey ™

Mr,Sher Ghulam S/0 Junaraz ®/0 Vlllage Shpool(Rega) l:

doner is hereby appointed &s Ghowkldar at Govt: Prim&ury ~Sghool,‘Shpo¢
on con‘bract basis at the @Rs,]aoo/-P.M Fixd Subjéct to the av_a:.llb :

!e

of budget. ‘under Head: 4’1500/— lma'cy 59600 con‘teng"ncy.
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Ofﬁce of th.e

. Buner at Daggar
" Ph# 0939-51 0484 ’

N:; ;o;;alc 3 /Zolé ‘--—/H;Z.w[g_r Dmd 0 2 ]2—, }0/ 6

1
To | b
. !
i

. T
’ -

SUBJECT:- ! G P.FUND FINAL PAYMENT IN RESPECT OF.

'MR S%/e G//ULM &W

Memo:- Z J
o fhave the | oiaurlo request ?Zmnf the payment

20730, (//-'«‘4’4- /%nv{w«/( &-wae? M( /'7"?'

| , - Dzstrict Accounts: Office

To Mr Ap/ G /L«,éﬁw 1 _._the amount represents the

Avaiiable balance accx;muiatcd the G.P.Fund Account No.

% |

Upto 0 6{ 2@[5

The bill may please be classzﬁcd under the Head 006 Trust A/C
Fund GO6 Provident Fund GO6103 General Prov:dent Fund civil Central/?rovmcta! and

Submitted to this offi cé - |
Recovery of Zakat (2 ¥ %) of Final .
Payment to be made from i.e. subscriber and crednte to the Head GlO trust A/C others

oan . L DYRAAL T~ camiimtn Tha cnmcesmm: meace b
AU UlllClb UCPUON Ivovi Te uno.av’v fnsrnen S wuuq‘ iy otelstibed tars e NN s ey w

Shown deduction an‘:! schedule to the effect appebdcd with:the bill.

!' Total of G:P.Fund Balance "

. 5 ) Net Amount.Payable b v 6 =

The subscriber cemﬁc te may also be fumished i office!n'easury w
" Paid to the subscnber (Ex-Serviceman)

-
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C .. . -5
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L Lf'()v’(u)’- ;'d’,'/j, ! u,»sfu.;u.,,( QR U'c. (Appomlment A
' ‘ ) - Z_._n .','Lwe...(arrears)\.. )
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S~ * ffice v fthe - .
)  Accountant General
L Khybe rPakhn nkhwa’ Peshawadr
: P'wne 921 1945
¥ 201.i-mf Ora : .' Dqtg_gl; 24-01-2012 .

r}@u' HAD/ F rmd rmpzoyecs / Cortp:/

e e

The Secratary,
to.Gout: of Ichyber pokhtunkhwd,
Jnance Dc_partmenc (Regu!auo:1 Wing)

t

i
.zz/uo-zooslﬁn R
/2008 dated: T :

Kindly rcfer .to your office letter m Urdlt ‘
wining clarification vide . NoJ‘D{SR-IJMnss

2008 and letter cont
the above wb)ect. . - .
) for ubpouument of daas —rv on 1 ed salary was ir:tro -
04/1};/._1“292 henee s several class-Iv wt re wor\znd a:qamst the contract .post on ﬁxcd. i
; -;snl-m.: (il in the refed tetler thay first Wd from tht: d.atc of thev‘ ﬁrs‘f;. i :
; %cg_‘_mntment ‘”"“&‘;ii.'-'l‘i—‘-‘é”’% - :
e V“' L In !tqht of I pohc: 2008, thelr jpad wm fixad: }ust like a regutar cmployea _fromfl_w ‘e S
vithout any & c-rrear of pat! pnortoal/O‘T/QOOB ﬁoweJertu]ule , 2
I R

i 'lfatud:29/01/
"il3/ 07/ 2009 on:
Policy

-

pomr... -\cec. r-lr-rtj
=ta 3 1/1 174 "OOl ’caulng qu

:d jor adugnce increme

. ‘cfuiﬂg thelr soiary the Jo.lowmg
1) ' The emp;cuee... nppomzed prior

and ahaue the ::rcscribcd qual;ﬁcaunn dre enutl

. para-b pay Reuision 1991, - .
etla.rfmm "tha date of ipiial. -

nts in Hght of 5o

iT

Sat

e.datc ofthcir in
p-gradation al;owed from time ‘ta lime.as guneral
. CE

prior tn 01/ 07/2004“
be conﬁmwd. R

s andy

saiTear m,adnuss:‘blc-

. \_”‘,

- Phis office is-of tho vie
itdi appomtmeut hﬂnce the Y a 2 entitled for the benefit of {ncremgnio‘ - ARE .
ore notional basis butno Y ;

3.
f‘ . . The vicils 0) Fthis office if cuh'cct may }cmdlu
St ¢ o B B W s v — J... e e ....'- ~--~...~_..o4 - N .
- -‘-00)‘\, ‘: "‘. / '.‘ -~ mx."
: R S A-‘(‘O‘DN’X" TIICER ;ﬂ - '} s
Code C:.vf w L

:.cc ton, that whether, . e . .
alification over A St £
P L (+'d

- 2) . The imployess ragularizes! in the. refcr!
! appot_:ttgl_cv\t nnd @ pointed pricr io0 01J07/3C07 are entitled for up-gradaﬁon in light. .
"of General up- radation ordar vide ¥ u?ffroﬂ'cc etter No.FD/SO{I’R}?—.?/.‘ZOO? dated: | E LN
. 01/07/2007.. N : . ~F
w 'hnt as the ( mployee.. have been regu!anzed ‘from . B ; . :‘\:




" Better copy of page No.12 _ aﬁ*
SRR Office of the (z=e
t / \Q’_\' o
Accountant General ?’@f =
: Khyber pakHtunkhwa Peshawar’ i moiy .k

" Phone :091-9211915 N ¢
7 5 ¥ . C e
No-Had/Fixed Em‘ponee/Corrp:/ZO] 1-12/__- ' Dated:24-01-2012. . ' ':;%‘;
The Secretdry s » . g
To. Govt of Khyber pakhtunkhwa, ' ' e
Finance Department (Regulation Win'g) _ ' . ;_:;-f?_';
- | 1 . - ) -:,.;,i.‘;
Subject: AWARD OF REGULAR BPS-1 TO CLASS. R

_Kindly refer to your|o_ﬁ'ice letter in wf:du vide No. B. 0-1/1-22/80-2008/FD dated: _29/01/2003. h o0

And letier containing clarification vide FD/SR-I) Miss/2008 dated I 3/07/2009 on the above subject.,-

. o
PN

DI

Policy for uppoiniment of class-1V un Jixed salury was introduced w. e.f 04711/1992, hence SES

SRR ASATRLARTT TS e

several cluss-1V were working aeuinst the coniracl post on fixed salary. till in the refer letter they . =5

first were regularized from the dute of their first appointment without any arrear. TR
. J L e

In the light of policy .2003 their payi,u;as ju;s: like a regular employee from the date of Initial -.
uppointment withoul qny arrear of pay priér to 01/07/2008. however while fixing their salary the + .

Jollowing points need clarification that whether.
{) The employee appointed prior fo 31/12/2001 having qualification over and above the
prescribed qualification are enritied‘for advance increments in light of para-5 pay Revision-
: v .
1991. : i ‘
2) The Fmployee, pegularized in the r::ejér letter from the dute of initial 'up;min!m,eh!'bnd i 57
appointed prior (0 (170772007 are en'flilledjbr up-gradation in light of Generul up-gradblion » ;_"J;.;
order vide your office letier No. FD/S&) (FR)7-2/2007 duted:01/07/2007. ' C
This office is of the view that as, the emﬂloyee have been regularized from the date ;gf: ,*0
their initial uppointment hence Ihey'are entitled onr the benefits of increments, revisions and up* ""ff': %

eradation allowed, from time lo time as general on national basis but no arrear is admiss!‘b{eg.?_.}':

prior to (1/07/2008. : e
The views of this office if correct r;nay be confirmed. o .
' ACCOUNTS OFFICER (HAD)' 3%
. A
] &{ C . :-',-':.
‘ ra 7 - @*@
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Copy farwarded for information to the;
« I. District Accounts Oflicer Buner. -

/'. 2. SDEO (M) Primacy Buner .
*, 3. Official Concerned.
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Sher Ghul.uu (,howk:d'nr GPS bhpool wnh cl‘f’cct from 30/6/2016, w:th out pension and sanclron to

] mgmhs Iuy wmaunting to Rs 89270/-un. the basis of onc month pay for each

completed year is ni;n accorded in licu of grawity under the rules B.D (S.OSR-iii/d-1999 dated

Nucessary entry lo this elfeet should be made in his service book accardingly.

(BAKHT ZADA) .
DISTRICT EDUCATION OFFICER
DISTICT BUNER,

Dated. /. 3[,{ 12016.

t»/ﬁ’l'ié |

DY DISTRICI‘ EDUCATION OFF KCER
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' 3BEFORE THE PESHAWAR HIGH COURT (MINGORA BENCH

AT SWAT

W.P. No. 6 8~ ¥ /2017. ! w

1. Gul Zamin Khan S/o Ajmal Khan
R/o Village Koz kalay Tehsil Mandanr , Bumr
2. Piro S/o Shah Muham Jan
R/O Village Bikand Gokand, Tehsil Daggar District Bunir.
3. Shams ul Islam S/o Madash
R / o Village Bagra Tehsil Daggar, Bunir.
4. Shah Baros Khan S/o Madalsh
R/o Village Bazar Kot Chag'harzay, Bunir.
5. Malang S/o Ummat Shah

R/o Village Giro Bagra, Bunir.
6. Shir Ghulam S /o Jumaraaz
R /o Village Shapalo Tehsil Daggar Bunir.
7. Sahib Zada S/0o Amir Nawab
R/o Village Ashezo Mera Tehsil Daggar Bunir.
8. Shirullah Khan S/o Sahib Khan
R/o Sharshamo Tangay Tehsil Daggar, Bunir.
9. Auréng Zeb S/o Yaqoob ‘
R/o Villagé Sharifay Nagray Tehsil Mandanr, Bunir.
10. Khan Said S/o Shamas Khan
Mohalla Usmani Khail Dagai Tehsil Mandanr, Bunir.
11. Nabi Ullah S/o Gharib Shah A
R/o Tari Khail Dagai Bunir. (/7[ - C : é
12. Talug Said S/0 Said Ahm:lxd Khan A
R/o Rasool Banda Chagar‘zay Bunir. ; Z\_. --'..;
13. Safargsh Khan S/o Hakirln Khan Y ,'f,.:':"";,
R/o Village Hall Tehsil Mandanr Bunir. e b
FILE #@RySahi Lal Shah S/o Ghulam Shah
0§ Al 2017 R/o Ashezo Newkalay Bunir.
> p:elgxsstrafdahl Muhammad S/o Gharn
R/o Village Daggar Bunir. }
16. Amroz Khan S/o Saic_lat"Khan A

Ad '.uld







‘v
e R/o Village Tangora Chagharzay Bunir.
17. Gul Hussain S/o Hazrat Ghulam

R/o Village Mian Dand Chamla Bunir.
18, Umar Dad S/o Bazmir
R/o Village Barjo Bayamdal a Tehsil Daggar District Bunir.
19. Bakht Nasib S/o Abdul Wahid
R/o Village Dewana Baba Bunir.
20. Ihsanullah $/o Muhammad TI‘aj
K/ig Village Dhand Amazay Bunn

A

iraj Muhammad(late) through Bakht Zamina Bi Bi{widow)
R/o Durma1 Kowga Bunir.
n2. Bakhtawar Shah(late) through Said Mar Jan(w1dow)
R/o Village Marogay Tehsil Mahdanr Bunir.
23. Shirin Zada

hw Chowkedar GPS Daggar No 1 Bunir. ..o (Petitioner s}
VER S Us l};; A .
R ’ 1. District Education Ofﬁcer(ma]el) Bunir. ’i
‘(’ 2 District Education Officer (I‘;emale} Bunir. 0/%’ .

‘\\ L\\Q ?5\3,23 District Account Officer, Bunir. &
) .

%«é 4. Accountant General Khyber Pakhtunkhwa, Peshawar. '
ﬁc Ef’g, 5 The Government of Khyber pakhtunkhwa through Chief
| v Secretary, Civil Secretariat, Peshawar................ (Respondents)

WRIT PETITION UNDER ARTICLE 199 OF THE.|,. .
CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN; 1-::
1973. s

Respectfully Sheweth:

Brief facts giving rise to the instanﬁ Writ Petition are as under:
FACTS: |

That the peﬁtioners served as Class-1V Employees in the
Education Deparunent Bunir and such got their :,..-.':

retirement on the said posts. (Copies of Appou'ltm(,nt

letters  and relevant record are annexure A’]

-
_.. Y

2. That keeping in view the agonies and the fi nanma

consirains of the f(amily of the low grade rettrmé

—— s —— = J . !




) circulanon were hopeful to get pension benefits afte;-.,'.

regulanzed the services/} Posts of the petitioners in Tikll“ -; .I" ;
year 2008 and as such they were declared civil servanlt:""l i

and further the said order was confirmed accordmg t,‘
“Regularization Act,2010” so the petitioners performed

their duties as permanent employees of Education

Depaftment in Bunir, till d,ai,te of their retirement.(Copy

of Regularization Notifications and retirement letter are

annexure-B)

That the petitioners keeping in view of the abov TR

their retirement and as such waited for the same when

they were taken by surprise when the Respondents No. 1
and 2 informed the petitioners, that then' length of
service is not qualifying for pension beneﬁts and others

benefits after retirement.

That the petitioners wrote applications to the concerned

guarters but 1o heed was paid to their requests and on,,lj
way or the others, the respondents adopted the delayn%
tactics and finally the petitioners were informed that the:

have no right of penélon and other benefits after M C_‘

==

That being aggrieved the petitioners prefer this petition

retirement.

on the following grounds amongst others inter-alia.

GROUNDS:

A.

“FGDAY

That actions and i|nactions of the respondents ar . i
!ial ]

violative of the cons‘lcituuon and the relevant laws laidt

down lor the purpose, hence needs interference of this

august Court.

That the pet1t1oners have poor financial background and
served the department for long con31derable period with

the hopes of further beneﬁts after retirement but the
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respondents did not observe the prescribed rules,

i

regulations and.denied the benefits in shape of pension

to the petitioners.

That the issue in hand has now already been decided by
L,

o .

this august court through Writ petition No.123-M/201

dated:10.05.2016 hence the petitioners deserve for £he |

same treatment.(Copies of judgments are annexure-D)

D. That any other ground may be adduced during the

" course of argument, with the kind permission of this

Hon’ble Court.

It is, therefore, humbly pfaye,d that on acceptance of this

Writ Petition the respondents may kindly be directed to

a0k

3
I N .
3 !.‘g‘ A

of pension and others for which the petitioners deserves.

grant after retirement benefits to the petitioners in shap ,Efl '-;. '

Or ; o "-'7'--,'3
Any other relief which this august Court deems appropriate may
kindly be awarded to meet the ends of justice. '

Interim relief:
By way of interim relief the respondents may kindly be directed to

finalize the pension cases of the petitioners on priority basis.

etitioners
Throzg:
‘Dated: 26/08/2017 . Shams ul Hadi

' ! R I ? "I
Advoéate, Peshawar. ? :
CERTIFICATE:

Certified on instructions of my client that petitioners have not
previously moved this Hon'ble Court under Article 199 of the

Constitution of Islamic Republic of Paklw
instant matter. | , = 7
| EDVOCATE | iy

LIST OF BOOKS: FRETE
| Constitution of Islamic Republic of Pakistan, 1973. i

2. Pension laws. ‘
3. Any other law books according to need. -




JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT,
MINGORA BENCH (DAR-UL-—QAZA), SWAT
(Judicial Department)

W.P No, 618-M/2017
With Interim Relief

Gul Zamin Khan and 22 others
(Petitioners)
Versus
District Education Officer (Male), Buner and 04 others.
(Respondents)

Present: M. Shams-ul-Hadi, Advocate for the petitioners.

Date of hearing: 04.10.2017

JUDGMENT -.

 ISHTIAQ IBRAHIM, J.- Vide our detailed
judgment in the connected W.P No. 22-M/
2017, this wlrit petition ~ bearing W.P
No. 618-M/2017 is admitted and partially
allowed to the ei'xtent of Petitioners No. 21 &
22 in the light of judgment dated 22.06.2017
in W.P No. 3394-P/2017. The respondents are
directed to pay pension of the deceased
employees to their legal heirs within two
months v.p,osi,tively after receipt of this

judgment.

Announced — M‘ﬁ)ﬁl %

04.10.2017

(43

IV,O ’
Tarmul/PS*




]

JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT,
MINGORA BENCH (DAR-UL-QAZA), SWAT
(Judicial Department)

W.P No, 22-M/2017
With Interim Rellef

Hazrat Ghulam and 01 other
' (Petitioners)
Versus

District Education Officer (Male), Buner and 03 others.

(Respondents)
_/? L
Sher Afzal and 02 others
| | (Petitioners)
Versus

Executive Engmeelr Public Health Engineermg Division,
Dir Lower at Timergara and 03 others.

(Respondents)
Present: Mr. Shams-ul-Hadi, Advocate Sor the petitioners.
W.P No. 618-M/2017
With Interim Relief
Gul Zamin Khan and 22 others .
: ) (Petitioners)

Versus
District -Ed_uc,ation, O,bficen (Male), Buner and 04 others.
(Respondents)

Present: ~ Mr. Shams-ul-Hadi, ddvocate for the petitioners.

g
==

Date of hearing: =~ 04:10.2017

Tajamul/PS* WP No. 22-M of 2017 Hazral Ghutam and one cilier ¥a. D.5.O (Malt} Buner and others



-'2'.‘ | )/\

ISHTIAQ IBI!(AHIM, J.- Through this single
judgment, we intend to decide this petition
bearing W.P No. 22-M/2017 as well as the
connected W.P Ié}ilos. 218-M & 618-M of 2017

as common questions of law and facts are

involved in all these petitions.

2 " Petifioness - through . these
petitions crave tﬁ,e; 'insiuléﬁnge; of this Court -
uﬁder Arti_c-lsal,f199‘ o,,f_th'e' Céns;ifuxion' of the.
Islamic Republic of. Pakistan, 1973 with the

following prayer:

~ «It is, therefore, humbly prayed
that on acceptance of this writ
petition, the respondents may
kindly be directed to grant after
retirement  benefits to  the
petitioners in shape of pension
and othlers for which the
petitioners deserve. Any other

relief which this august Court

deems apbropria,._t.e may kindly be |
awarded ' to meet the ends of V% - C
| T

justice”. _ |
3. . Most of the petitioners in- W.P %

No. 22-M/ 2017 and 618-M/2017 have served

as Class-IV  employees in Education

Department Buner and got retirement on their

Tapmul/PS* YLP.No. 22-M of 2017 Hiznt Ghulaen and one other ¥, D.E.O (eie) Buner and Ginarn




o

grievances but in vain, hence, these writ

petitions.

4 Leatned  counsel for the
petitioners, izz,ltefi al-ia,l contended that family
pension of the petitioners has been denied by
respondents without any legal justification and
the same action and inaction, if not set asi&e,
would cause serious miscarriage'--of justice to. -
petitioners and LRs of “the Adeoeased |
employees. Further contended that the same
issue has already b.ecxi_reéﬁlyed. by. this Court
through various judgments even 2 larger

bench of this Court has delivered a judgment

on the questions involved in these writ
petitions threby several contract employees
have been awarded the benefit of family
pension on. their regularization. Learned
counsel ;:oncluded that the petitioners, being
% c at par with those employees, are also entitled

‘- to the same relief. |
| S i\ 5 Learned Assistant Advocate

General, present in Court in connection with

TejamuVPS* : . WPNo. 2308 of 2017 Hazral Ghudam gnd one clhet VB, D.2.0 OMole) Buner $nd oinsry



TaamulP5*

some other cases, was put on notice of these
writ petitions and he was confronted with the
judgments - of this Court especlally the
judgment passed by the larger bench at the
principal seat of this Court. Learned A.A.G.
opposed the contention of petitioners and
submitted that the petitioners are not entitled
1o the benefit of family pension under the

relevant rules.

6. Re,spon;ignt N§.1 in WP ”
§Io. 22-M/2017 and 218-M/2017 filed their
Para-wise comments where.by they denied the
claim of petmoners and contended that the
petitioners were serving on fixed pay: besides,
they have not served as regular employees for
the period pgescriﬁed ﬁnder the relevant rules,

therefore, they .are not entitled to get the

benefits they have prayéd for.

A We have considered the
submissions of learned counsel for the
petitionérs as well as of the leamned A.A.G.

and have gone through the available record.

W.RN?,MN@W,HWIIG&M“ one olhe? V. DEO (Matw) Buner and othes




8 ~ No doubt, the peﬁtionefs as well

as predecessor of some of the petitioners had

been appointed as Class-IV gmploye,esin the

Education Department and Public Health and
Engineering Department on contract basis and
were retirec{ on attaining . the age of
superannuation but it is also an admitted fact
that -seﬁices of . c§ntract/adho.c employees
have been regularized in view of Khyber
Pakhtunkhwa‘ Employées (Regula:ization of |
Servic.e)J Act, 2 ‘094 and a proper notification
has been issued by the Provincia-l‘ Government
to this effect. The questlon for resolutxon
before thJs Cou{t is.- whether the petmoners
and LRs of the dec.eascd' ‘employees -are
entitled to family pension in view of the Act
;bid or not, this question has been r,esolvéd by
the larger bench v1de judgments dated
22.06.2017 in W.P No 3394-P/2016 and WP
No. 2246-P/2016 however, a preliminary
objection regard%ng maintainability of the writ
petitions was raised by learned A.A.G before

the said bench. It is noteworthy, that there

~were two sets of petitioners ie the retired

TejmuvPS*®

WP N9, 22, 0f 2017 Hazret Ghwiam, a1 008 ot Yo D.EQ (Mate) Bunar and athers



. employees who moved the petitions in

personal capacity which were decided by the
Iarger Bench vide judgment dated 22.06.2017
in WP No. 2246-P/2016 whereﬁs the
remaining petitioners were legal heirs of the
deceased emp’}oyees who sought the benefit of
family pension -on the strength of regular
service performed by their respective
predecessors  whose writ petitions were

decided vide julflgment dated 22.06.2017 in

|
WP No. 3394-P/2016.

9. ' Whether the writ petitions filed

A e

=

Tajamul/Ps®

by retired emplo'?(ees/ci-vi] servants in p,e_rgonal
capacity are maintainable before this Court or
not, this que;stion was adjudged by the larger
bench in ju(igment dated 22.06.2017 in W.P
No. 2246-P/2016. The relevant part of the

judgment is xl‘eproduced herein below:-

«We are not in consonance with
the first argument of learned
counsel for the petitioners because
under Section 2(a) of the Service
Tribunal ‘Act, 1973, “civil servant”
means a person who is, or has
been, a civil servant within the
meaning of the Civil Servants Act,
1973. Petmoners are retired civil
servants. Admittedly, dispute
regarding pension of a civil

W.P o, Z2-M of 201} Hazmt Ghtam 37 one otharVs, D.E.C {(Mase) Buner and othens




TajamuliPS*

servants squarely falls in terms
and conditions of service of a civil
servant, hence, Service Tribunal is
vested with exclusive jurisdiction
in such like matter, It has
persistently been held by this
Court as well as by the august
Supreme Court of Pakistan that a
civil servant, if aggrieved by a
final order, whether original or
appellafe, passed by  the
departmental  authority with
regard of his/her terms and
conditions of service, the only
remedy available to bim/her
would be filing of appeal before
the Servite Tribunal even if the
case involves vires of particular
Rule or notification”.

The larger bench in. the above

referred judgment also discussed the point of
alleged discrimination and violation of Article

25 of the Constitution and held that:-

«We deem it necessary to clarify
that a civil servant cannot bypass
the jurisdiction of Service
Tl‘iblll:lal by taking shelter under
Article 25 of the Constitution in
such like matter. The Service
Tribunal shall have the exclusive
jurisd'fction in a case which is
founded on . the .terms and
conditions of service, even if it
involves the question of violation

of fundamental rights because the

Service Tribunals constituted
under Article 212 of the
Constitution are the outcome of
the constitutional provisions and
vested with the powers to deal
with the grievances of civil

i )
W, Mo, 22-44 of 2017 Hazrt Gudaen and ome othor V3. D.EO {Maiw) Buner and others
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Tejamu/PS”

10,

servants arising out from original
or appﬁllate order of the
department”.
In iigh_t of the above observations
of the larger bench, the writ petitidns filed b_y-‘l
fetired civil servants in personal cépacity are
pot maintai_nable before this Court in view of
the bar under Article 212 'of the Constitution
and we havc‘a no other option except to
transmit such writ petitions to the concerned

quarters to' treat the same as departmental

appeals.

Adverting to the maintainability

~of writ p.etitiohs to the extent of legal heirs of

the deceased civil servants, in this regard too -
we rely on another judgment of the same date

i.e 22.06.2017 rge]'lndered by the larger bench in

I N
W.P__No. 3394-P/2016 wherein it was.

observed t_ha{;-

et § O G.oinlg through the law on the
subject and deriving wisdom from
the principles laid down by the
Hon’ble apex Court in the
judgments (supra), we are firm in
our view that petitioners/legal
heirs of the deceased employees
have locus standi to file these
petitions because the pensionary
benefits are inheritable which

WP No. 22-M of 2017 Hazrat Ghubsn end or other Vs DR.0 (Msio) Buner and others
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under section 19(2) of the Khyber
Pakhtunkhwa Civil Servants Act,
on the demise of a civil servant,
devolves tlxpon the legal heirs. The
petitioners, as stated earlier, being
LRs of the deceased civil servants
do not fall within the definition of
«Civil Servant”, and they having
no remedy under Section 4 of the
Service Tribunal Act to file appeal .
before the Service Tribunal, the
bar under Article 212 of the
Constitution is not attracted to the
writ petitions filed by them and
this Court under Article 199 of the
Constitution is vested with the
jurisdi"ctio,m to entertain their
petitions. Resultantly, the
objection regarding non-
maintainability of the petitions
stands rejected”.

In light of the above observations
recorded by the larger bench, W.P No. 61 8-M/
7017 to the extent of Petitioners No.21 & 22,

being legal hellirs of the deceased civil

servants, is maintainable before this -Court in -~

exercise of its powers under A;zticle 199 of the
Constitution!.

11. Now adverting to merits of W.P
'N.o. 618-M/2017 to the extent.of legal heirs.of
the deceased civil servanté, while referring to
Rules 2.2 and 2.3 of the West Pakistan Civil

Services Pensions Rules, 1963 the larger

1

w.#m.n-umw Hazrel Ghulam 4nd 000 TIRAT V3. 0.E.O {Maje) Bursar and others
i
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bench in its judgment dated 22.06.2017 in

W.P No. 3394-P/2016 held that:-

“The rules ibid reveal that the
service of government servant
begins to qualify for pension from
the very first day of his/her taking
over the charge, irrespective of the
fact whether his/her appointment
and entry into service was
temporary or regular. It is also
clear from sub-rule (i) that
continuous service of a civil
servant shall also be counted for
the psllrpose of pension and
gratuity and by virtue of sub-rule
(i), temporary and officiating
service| followed by confirmation
shall be counted for pension and
.l
gratuxt?r .

As per contention of the
petitioners/LRs, the respondents have refused

their family pen§ion on the ground that their
!

\predecessors have not completed the
prescribed  length of service after
regularization. ’I]I‘his point has also been
discussed by the larger -bench in the afore
referred judg{nent in the light of Section 19 of:
the NWFP Civil Servant (Amendment) Act,

—<Z___ 2005 and Khyber Pakhtunkwa Civil Servants

(Amendment) Act, 2013 and it was held that:-

TejamitPS® WP No. 224 of 2017 Hazrat Ghulen and one ather s, 0.E.O {kbale) Buner and othors



Tajamut/PS*

)

“From bare reading of section 19
of Amendment Act, 2005 and 2013
respectivélly, it is manifest that the
persons .selected for appointment
on contract basis shall be deemed
as regular employees and
subsequently were held entitled
for pensionary benefits. The
deceased employees have
completed the prescribed length of
service as their service towards
pension shall be counted from the
first day of their appointment and
not from the date of
regularization of their service”.

The similar relief sought by legal

heirs of deceased civil servants through W.P

|
No. 618-M/2017, has been granted by the

larger bench to similarly placed persons,

therefore, Petiﬁéners No. 21 & 22 in W.P

No. 618-M/201f are also ent,itl,ed to the same

relief on the ground of parity.

12. In t};e backdrop of the above, this

writ petition i.e W.P No. 22-M/2017, W.P

No. 618-M/2017 to the extent of Petitioners.- -

No. 1 to 20 T?c 23 as well as the élonneﬁted w.P
No. 218-M/2017, being not maintainable
before this Court, are transmitted to the
concerned Secretaries to the Government of

Khyber Pakhtunkhwa to treat them as

WS No, 22-M of 2017 Hazret Gholem and ond othier Ve C.E.O (Maka) Bunse sad otiers




departmental appeals and decide stnctlv 1
accordance witt? Civil Servants Pe_:nsmn Ruleg,?ﬂ“
1963. The concerned Secretaries while
&eciding the departmental appeals, may take
guidance from the judgment of the larger -
bench referred t; above. W.P No. 618-M/2017

‘s admitted and partially allowed to the extent

of Petitioners No. 21 & 22 in the light of
judgment dated 22..06.201,'1 in‘W.,P No. 3394- |
P/2017. The respondents are directed to-pay |
pension of the deceased emploYees to t,héir

legal heirs. Respondents are further dlrected to

do the needful thhm two months positively

after receipt of this judgment.

Armounced | , ' /"9)"”

04.10.2017 e
Mohammad Ibrahim Khan

TajamuliPS* W.P No, 22:M of 2017 Harrxt Ghuiam end one cihef Ve, D.EC {Maie) Buner and othoss,

N\
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