02.09.2019
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" come up for further proceedings
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No one present on behalf of| appellant. M/S Jameel Shah'

service ‘appeal No0.290/2018 filed by,

- Senior Auditor and Irfan AD repreaentatlves of the respondent

" department present and submltted documents placed on file of

Sardar Khan. Adjourn. To

No.290/2018 filed by Sardar Khan, on 03.09.2019 before S.B at

Camp Court, Swat.

~ Learned counsel for the appella

A

gmber _
Camp Court, Swat.

view of orders dated 29.08.2019, already available on file- of

‘Service Appeal N0.290/2018 filed by

Sardar Khan, the éppellant

does not want to pGrsue the present servlicq appeal any further.

In view of above, the present service appeal shall be treated

- as withdrawn. Be consigned to the record room. No order as to

costs.
(Muhammad Hamid Mu ghal)
!; Member
o Camp Court, Swat.
ANNOUNCED.
03.09.2019

R i R - U

alongwith . service appeal .

nt present and stated that in .
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- 06.03.2019 . Counsel for the appellant present. Mian Amir Qadir, District

Attorney for respondents present. Representative of the respondents
are not present nor their replies submitted. Fresh notices be issued

_ to them. Case to come up for written reply/comments on -

03.04.2019 before S.B at camp court Swat.
h;ember

Camp Court, Swat ‘
e il ot ' B

03.04.2019 Clerk to counsel for the appellant present. ertten reply -

| " not submltted Irfan ASO for respondents No.l & 2 and Jameel
Shah Senior Auditor for respondent No.3 present and seeks tlme _ |
to furnish written reply/comments. Granted. To come up for

written reply/comments on 10.06.2019 before S.B at Camp Court .

Swat. : N
' Member |
Camp Court, Swat
10.06.2019 - No one present on behalf of appellant. Written reply - not

* submitted. M/S Irfan Ullah ASO (for respondents No.1 & 2) and Jameel
Shah Senior Auditor (for respondent No.3) present and requested for-
time to furnish written reply/comments. Granted. To come up for

‘written reply/comments on 02.09._2019' before” S.B at Camp Court,

B Swat.
e
A

Member
Camp Court, Swat.



04.12.2018

C
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09.01.2019

05.03.2019

. '

Mr. Usman (Jham lcdmcd District preset.,

Appcllant absent. Learned counsél for the appellant absent.

Written reply not

submitted. No ‘onc prcsmt on bdldl of jrespondents. Notice be
issued to the appdldm as-well as to the rcs;* ondents for 09.01.2019.

Adjourn. To come up for written zcaly/commcm,s on the date fixed

gclmc S13at (,amp (,Oml Swalt.

Amber
Camp Coutrt, Swalt.

Clerk of the counsel for appellant present. Mr. Obaid-ur-

Rehman ADO on behalf of respondent No. 3 alongthh Mr. Mlan |

"Ameer Qadir, District Attorney for [the respondents pres,ent.
Written reply on behalf of respondents not submitted. Learned

District Attorney requested for further|adjournment. Adjourned.

Case to come up for written reply/comments on 05.03.2019 before

(Muhammad Amin Khan Kundj)
‘Member
Camp Court Swat

- S.B at Camp Court Swat.

. Clerk to couns_el‘ fo; the appellant presént.‘ Mian Amir
Qadir, District Attomey alongwith Mr. Obaid Ur Rehman, ADO

for reSpondents present. Written reply not submitted. Requested for

adjournment. Adjourned Case -

| come up for  written
reply/comments on 06.03.2019 before S.B at camp court, Swat.

Member ’
Camp Court, Swat
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104.07.2018

K

Mr. Shamsul Had1 Advocate counsel for the appellant

present. Mr. Usman Ghani learned District Attorney for

" _respondents present. Written reply not submitted. Adjourned . To

'07.08.2018

come up for written reply/cornments on 07.08.2018 before S. B at

camp court Swat.

Chairman =

Camp Court, Swat

Clerk to counsel for the petitioner present. Due to

‘ ~ summer vacations, the case is adjourned. To come up for the
same on 05.09.2018 at camp court Swat. /

05.09.2018

05.11.2018

ader

Clerk of counsel for the appelnat present. Mr. Usrﬁan Ghaiﬁi |

District Attorney for respondents present. Written reply not submitted.
Requested for adjournment to submit the same on the next date of healmfr

Granted. Case to come up for written reply/comments on 05.11.2018

+

Me;mBer
Camp Court Swat

before S.B at camp court Swat.

Due to retirement of the.Hob’ble Chairman Service

Tribunal is incomplete. Tour to Camp Court Swat has been

cancelled. To come up for the same on 04.12.2018 at calmp-'court ) .

Swat.
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09.03.2018 A Counsel for the appellant present,ll Preliminary arguments
' ‘heard. Vide my detailed order of today in ¢connected service appeal
No. 209/2018 entitled “Shamsher Vs. DEO (F) Baunir and others”,
this appeal is also admitted to regular hear'ing. The appellant is
directed to deposit security and process fee wi:thin 10 days. Thereafter,

flont Pnncitad . | »
AP elte _ notices be issued to the respondents. To come up for written
f‘n - - RS RV (P Fe@ b .

reply/comrﬁents on 05.04.2018 before S.B at camp court, Swat.

: I .
o Camp"Court, Swat.
: i
{

05.04.2018 .. Counsel for the appellant and Mr. Usman Ghani,
. {' Diétrict Attorney alongwith for the! respondents present.
- Written reply ﬁot submitted. Learned Iil)istrict Attorney seeks
adjournment. ~ Granted. To come wup for written
;::ply/comments on 10.05.2018 before :;S.B at Camp Court,

Swat.

|
i
|
. ' Ca p court, Swat

|
l

|
|
i

|

09.05.2018 The Tribunal is non-functional Hue to retirement of the

Worthy Chairman. To come up for ||the same on 0?.06.2018

before the S.B at camp court, Swat. |

|
A : |
07.06.2018 _ Neither appellant nor his counsel present. None is
present on behalf of the respondents.} However, Mr. Usman
Ghani, District Attorney put appeara’lnce on behalf of the
respondents. Adjourned. To come up for| written reply/commentsA

on 04.07.2018 before S.B at Camp Court,|Swat. ‘

|

e

'i rman
Caninp Court, Swat
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|
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- Form-A
FORMOF ORDERSHEET
Court of
Case No. 289/2018
S.No. . Date of order Order or other proceedings with signature of judge
proceedings .
1 2 3
1 01/03/2018 The appeal of Mr. Sher Afzal resubmitted today by Mr. |
Shamsul Hadi Advocate: may be entered in the Institution
Register and put up to Worthy Chairman for proper order
please. :
j
ECISTRARY| 2| 19
- ; | -
2 2 - Ead )g This case is entrusted to Touring S: Bench at Swat for

preliminary hearing to bef put up there on &7? ~03 ffg

HATRMAN

-




The appeal of Mr. Sher Afzal Ex-Chowkidar PHE Department Distt. Dir Lower received tb&ay

i.e. on 15.02.2018 is incorﬁplete on the following score which is returned to the counsel for

the appellant for completion and resubmission within 15 days.

1- Copy of appointment order is not attached with the appeal.
2- Copies of Writ Petition and de

attached with the appeal.
No. Z) é ‘ /S.T, ’ - _
ot_19/° 12018 a
RECTTRARY

SIERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.
Shamsul Hadi Adv; . _

partmental appeal in respect of present appellant are not
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BEFORE THE HON’BLE KHYBER PAKHTOON KHW

Service Appeal No. 289 /2018.

TRIBUNAL, PESHAWAR.

A SERVICE

Shir Afzal.......ccoooiiiiiiiiis e .Appellant

VERSUS

Executive Engineer P.H E. Division Dir L and othersRespondents

INDEX

S.N | Description of Documents 9 Annex | Pages
1. | Memo of Appeal. 1---3
2. Affidavit. (1

3. | Addresses of the Parties. S
£ Copy of regularization notification 0f 2008. A {— C}
5. | Copy of impugned office order dated:09.08.2016 :

. - ]0

6. | Copies of Judgment dated:04.10.2017 |* and C

application. //—3C

7.

8.

7. | Wakalat Nama 2 |

Dated: 12/02/2018.

Appellant
Through A

e

Shams ul Hadi

Advocate, Peshawar.

Office: Near Al-Falah Mosque, H
Abad, Mingora.

Cell No. 0347-4773440.

a,iyat



‘lBEFORE THE KHYBER PAKHTOON KHWA SERVICES
TRIBUNAL, PESHAWAR.

Khyber p
b FIrakhyng
Scrviee T:z-i‘bu::glw“

Service Appeal No. z 8? /2018. . Diary o, &i

Shir Afzal | oweal 30/

(Ex-Chowkedar Public Health Engineeing Division Tamergara)
R/o Village Talalsh, District Dir Lower........é RTUTOR Appellant.
VS. -
1. Exeéutive Engineer Public Health Engg, Division Dir Lower at
Tamergara.
2. Chief Engineer/Secretary Public Health Khyber Pakhtunkhwa,
Civil Secretariat Peshawar

3. District Account Officer, Dir Lower. .................. (Re'spondents)

APPEAL UNDER SECTION 4 OF KHYBER
PUKHTUNKHWA SERVICES TRIBUNAL ACT 1974
AGAINST THE IMPUGNED OFFICE ORDER
DATED:09.08.2016. |

PRAYER IN APPEAL:

E\ﬂedﬁn~ Aay On acceptance of this appeal the impugned order :09.08.2016

. ; regarding non ‘sanctioning after retirement benefits i-e pension
Bff ?f_’i‘ ﬁfr and gratuity —of appellant may kindly be set asidg and the
appellant may kindly be awarded pension and gratuity etc of
appellant of his service with all back beneﬁts of after retirement

of service.

Respectfully Sheweth: .
1. That the appellant served as Class-IV Employee in the

Re-submireog to Respondent’s Department Dir lower; and as such got

Tucd ﬁﬁed. "day
- his retirement on the said post.

//371.7i:?)trar .
> 2. That keeping in view the agonies and the financial
constrains of the family of the low grade. retiring

“employees, the provincial government was pleased to

regularized the services/Posts of the anmellanic  im tla



o

GROUNDS:

A.

2

year 2008 and as such they wereideclared civil servants
and further:'fhe said order was confirmed according to
“Regularization Act,2010” and as such the appellant
performed hié duties as permment employees of
Education Department in Bunir%, till date of their

retirement.(Copy of notification is ahnexure—A) .

That the appellant keeping in: view of the above
circulation was hopeful té get pension benefits etc after
his retirement and as such waiteq for the same when
they were taken by surprise when fhe Respondents No.1
informed the appellant, that they are not qualifying for
pension benefits and others benefits after
retirement.(Copy . of impugned office order
dated:09.08.2016 is annexure-B)

That against the illegal actions of the respondents, the
appellant finally approached Peshawar High court
Mingora Bench as in similar nature issﬁes pension
benefits of the others similar placed employees were
awarded by the Honrable high court through various
judgments, but finally the a larger b::nch was constituted
in the issue in hand, where writ petitions of the éppellant
and others treated as departmental appeals respondents
were directed to decide the same in accordance with law
and rules and in light of the judgment delivéred in Amir
Zeb’s case. | |
That the judgment was communicated  to the
respondents in shape of departmental appeal but the
same was not decided within the statutory period.(Copy
of application and judgment are anneés(ure-C)

That being aggrieved the appellants pirefer this appeal on

the following grounds amongst othersiinter—alia.

That actions and inactions of the respondents are

violative of the constitution and the: relevant laws laid



H
|

2

down for the pufpose, herice nee%ds interference of this

august Court.

That the appellant has a po‘ori financial background
and served the department for loing considerable period
with the hopes of further benefits affter retirement but the
respondents did not observe fthe prescribed rules,

regulations and denied the beneﬁt?s in shape of pension
i
|

to the appellant.

I

That the issue in hand has now ali'ready been decided by
this august court through a similalfr nature cases hence

the appellant deserve for the same ‘;creatment.,

It is, therefore, humbly prayed that @n acceptance of this
appeal the impugned Orders dated:09. 08;201 6 regarding non
sanctioning after retirement benefits i-e pezension and gratuity of
appellant may kindly be set aside and theie appellant may kindly
be awarded pension and gratuity etc of cflppellant of his service

with all back benefits of after retirement oifserz)ice. |
!
Or

Any other relief which this aﬁgust Court fdeems appropriate
may kindly be awarded to meet the endsi of justice.
|

Apf)e_rllan;c_

2,

Throu% S
Shamsul Hadi -

Dated: 12/02/2018 | Advc%cate, Peshawar.
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
TRIBUNAL, PESHAWAR

¥

Service Appeal No. /2018,

Shir Afzal........oooii .Appellant
VERSUS

Executive Engineer P.H E. Division Dir L and othersRespondents

AFFIDAVIT
I, Shams ul Hadi, Advocate, Peshawar do hereby as per

information convoyed to me by my client solemnly affirm and
declare that the contents of the Service Appeal are true and

correct to the best of my knowledge and belief and nothing has

been concealed from this Hon’ble Court.

ADVOCATE




<

BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
TRIBUNAL, PESHAWAR.
Service Appeal No. ' __/2018.
Shir Afzal............oi Appellant
_ "VERSUS §
Executive Engineer P.H E. Division Dir L and othersRespondents
ADDRESSES OF THE PARTIES
APPELLANT:
Shir Afzal

(Ex-Chowkedar Public Health Engineeing Division Tamergaray)
R/o Village Talalsh, District Dir Lower '
RESPONDENTS:

1. Executive Engineer Public Health Engg, Division Dir Lower at
Tamergara.

2. Chief Engineer/ Secretary Public Health Khyber Pakhtunkhwa
Civil Secretariat Peshawar

3. District Account Officer, Dir Lower.

Appellant

Shamé ul Hadi
Dated: 12/02/2018 | Advocate, Peshawar.
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OF}‘ICE OF THE ACCOUNTANT GL‘NJ*,}J\., J’\)’F‘P ‘“Eb}'-b WAR

No H-24(1 I3)/RBPs-7006-07/Prav Central Corresp-ands Jite! 73§ f T l)a!e{ ,20—02-7003

Copy of the above'is forwarde(i for mjorrnatmn and 'wcessary
“action to all concemed. ‘ : :

1. All DAOs/AAOs in NWEP. A
2.. Al Payrolls Section (L) - ., . -
3.  PAsto DAGs. ‘ : A R

..&bstl?. A}woarztr n_f,ricer (H:L,
NWFE, Z?eShawar

\. u _,.




' .. Khyber Pakiin
phone:
v sy TR
W" nyTAT ';‘ N .
qu HAD/ Flxed T‘mployecs / Corrp: /2011-]).. A7
o~ o . o : ) ‘L e
) L ’ 4 .
d [ G
4 The Secretary, s <
1t to.Govt: of Jhyber Pakhtunkhy ) r\'éﬁb : -
JAnance Dopa(pnne (Regulauotx W‘mg) ‘,‘c,jb T b
Kindly rcfer .to your office letter m Urdu uiide P{o‘ o-l/ 1 22/80-.'2008/.17D ,% - .,,E:
2008 and lefter contw.rung clanﬁcouon vide .NoJT‘D{SR-nMss/2008 dated: i ' \’“
513/ 07/ 2009 on: the above suhject. ‘ . : Lo i
. Policy fur abpomr.ment of daas :I‘_/‘__ on "xgd salary was miroduoed. w.ef- - ﬂ "_,,.;,t
e 04/11/1992 henee S several class-Iv wrre workmg' against the con ct -post on E_xg# T '_,:
f v . ' .t ‘e ‘L'
, dll in the refor tetler thay frst? wcre rmuiulnzed from tl'u.'. d.ate of theu’ ﬁrSt - : ;..5‘?
Jgg_omtmant wlthout any OTTEAL. . - 5 44,
- In light ¢ of pohct 2008, their psd wfm fixed: ius(_hk.e a rcgutar cmployeﬂ Jrom the - - * g L
- R A “
-dn(:. of iratial ap!-;omtment without any & c-rrear of pay: priot ‘to  a1/07/ zooe“howex}er whle _. 'E- [ -
; fv«ing thoir soiary e Jo.lowxf;g points -\ce(. i"lqr'leCL ten, that whcthr’r, i e . b ;:::'}L%Q
1) ' The empfquees appomicd srior § to 31/ 1 2/ 2001. ’(atdng quahﬁcqaon over . : ) . » k ,
cacion are enutl ad j‘or advanse increments in Nghto/ RO

and ahowe the -urcscr{bcd qucdgﬁ

parn-b pay Revision 1991.
The L imployess regul

cnt cmd ggpomied P
l up- gradaz:on. order

arized ind lhe vefcr .ettarfrom. ‘tha dnte of iput ,....
ricr i0 017 07'/ 207 are entitied for up-gr adation in bght

vide L uour oﬂ‘ joe .eller ‘No.FD/ SO(I"R}?’-L’/ 2007 daied.

.&fv of - General
. 01/ 07/ "‘007 : ' . .
have been regulanzzd ‘from .

'Hus affice is: -of the vlew thal as the ! mployee..
hﬁnce the Y a1 2 entitled for, the benefit of mcrenwﬁot '
al basis but no

heir initidl appomtment
as general on . notion

lf\e date of ¢
wed from tlmﬁ. “to lime.

and up-gradation al(o

admissibla priorto "01/07/2008.
ndly be cortfirme

. The vicws of this offica g'cu!-rcct may K L e e yE
P + s e o 4 am— -f-v; -.- -:_. e ..:-ﬁ-u---u ,.._‘-0" N - '. o :A :: "
. ’L. ; f i 'Q/ ;‘D RN v

- . i )\‘..(‘OUN'X j RO
£ T

4

it --gmrcm is,




Aoy ek FoaFTemeZR AR T,

) Oﬁfice of the
Accountant G|eneral
Khyber pakhtunkhwa Peshawar’

Phone :091-9211915 A T
Dated:24-01-2012.  ~ - "

. . 1 \ .
Subject: AWARD OF REGULAR BPS-1T0 CLASS.

'W'ﬂ“ﬂ- *

Vo Had Fixed Employee/Corrp:/2011-1 2 . iy

To. _
The Secretary v » : e
To. Govi of Khyber pakhtunkhwa,

Finance Department (Regulation Wing)

¥du vide No: B.O-1/1-22/80-2008/FD dated: 29/01/2008.
-I) Miss/2008 dared 13/07/2009 on the above subject..

.
RN
,

_Kindly refer to yourloﬁice letter in u
And letter containing clarification vide FD/S?E

nt of class-1V u'{n_/ixed salary was introduced w.‘e.f 04/11/1992, hence = 3

Policy for uppoinime
d salary, 1ill in the refer letter they . a

. . . i .
several cluss-1V were working aguinsl the coniract post on fixe

first were regularized from the dute of their ﬁrsr appointment without any arrear.

In the light of policy 2003, their pay‘f,téas Jjust like a regular employee from the date of inirial -
: ! . Lo 3
uppointment without qny arrear of pay prior to 01/07/2008, however while fixing their salary the . 335

Jollowing poinls need clarification thal whether.

-

t

loyee appointed prior 10 '-31/12/200il havi'ng qualification over and above the

{) The emp
prescribed qualification are entitlea."for advance increments in light of para-5 pay Revision- .. o
H P .
1991. i ' o

2) The Employee, regularized in the refer lefter jrom the dute of initial uppointment and -
neral up-gradation - *i %%

12072007 are en:_!illed‘/br up-gradation In light of Ge

appoinied prior to ()
tier No.F D/Sb (FR)7-2/2007 duted:01/0 772007,

order vide your office le

This office is of the view that as the e
)or the benefits of incremenis, revisions and up*

(heir initial appointment hence they are éntitled
national basis but no arrear is admissib{é-:"

eradation allowed, from time o time as, general on

prior (o 01/07/2008.
The views of this office if correct r“nay be confirmed.

\
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OFFICE OF THE EXEC‘UTIVE ENG]
PUBLIC HEALTH ENGG: DIVISION
‘DIR LOWER AT TIMERGARA i

DATED: _ o4y [ o8 | /2016

OFFICE ORDER

1
{

On attaiﬁing Ithe' Age of S;uperannuation‘(60 years) beyond the date of bii‘lrth

| l; Ml Sher Afzal ChOWkld&l BPS-02) 1AM&R WSS Dheilai Talash attached to PHE S;Lib Division

NO. 0¥ /f? 4 /XEN/PHED/ DIR LOWER

; ' ETirhex 'gara is hereby reured from service with effect from 30-06-2016 (A N) with the foilowmg .

-:iisanctngn as admissible to the civil servant. |

AP Sanction for {“atmty equal to one month pay dr awn Rs. 4183 Z,- /- per anﬁu1n le

i
1

: unde1 the rules.

Rs. [|83aXix & Rs Cm(\ Lla / /-is hereby g1 anted to the official as admissible

(%) Sanction to encashment of 365 days leave of L.P. 'R is also hereby granted in tht of

mder the cwﬂ sewant revised Leave rules 1981 i

l
ll T

Cq

Executwe Engineer _

Publlc Health gmeermg Dmsmn j
; -' o - Dir Lowet at Timergaragy .

. . Copy to:- ‘ o 21{ ﬂ” ; 1

&) Dlstrxct Account Ofﬁce1 Du Lower for mfoxmatlon "md necelssary act1on please

Finance Depar&en‘f Notlﬁcatlon No. SO (I‘R) FD 5-92/2005/Vol: V dated. 13 12-2012

M) Sub Divisional Officer PHE S/Division Timergara for information with reference to hl?

" feference to his No D?/ 61 8: Dated. 25 03/2016 l

(B’) DAO (L). : | |

L. (#) Official Concerned: . 3 |
!

, Executlve Engineer
‘Public Health Engmeermg D1v151on §
D1r Lower at Timergara :

R Y .
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BEFORE THE PESHAWAR HIGH COURT (MINGORA BENCH

W.P. No."_g 8 -

/2017. -

AT SWATL

1. Gul Zamin Khan S/o Ajmal Khan

R/o Village Koz kalay Tehsil Mandanr , Bumr

~ 2. Piro S/o0 Shah Muham Jan

R/O Village Bikand Gokand, Tehsil Daggar District Bunir.

3. Shams ul Islam S/0 Madash

R/o Village Bagra Tehsil Daggar, Bunir.

4. Shah Baros Khan S/o Madash

R/o Village Bazar Kot Chagharzay, Bunir.

5. Malang S/o Ummat Shah

R/o Village Giro Bagra, Bunir.

6. Shir Ghulam S/o Jumaraaz -

R/o Village Shapalo Tehsil Daggér Bunir.,

7. Sahib Zada S/o Amir Nawab

R/o Village Ashezo Mera Tehsil ﬁaggar Bunir,

‘8. Shirullah Khan S/o Sahib Khan

R/o Sharshamo Tangay Tehisil Daggar, Bunir.

9. Aurang Zeb S/o Y,aqoob
R/o Village Sharifay Nagray ’I‘e‘hsil Mandanr, Bunir.‘
'10. Khan Said S/o Shamas Khan |
Mohalla Usmam Khail Dag!gau Tehsil Mandanr, Bunir.

11. Nabi Ullah S/o.Gharib Shah
R/o Tari Khail Dagai Bunir.

12.

13.

20 A

15.
" pdedignal Registrar

2017 R/ o Ashezo Newkalay Bunir"
Sahi Muhammad S/o Ghani

R/o Village Daggar Bunir. |
16. Amroz Khan S/o Saidat Khan

e ramge o,

Taluq Said S/o Said Ahmad Khan
R/o Rasool Banda Chagarzay Bunir.
Safarash Khan S/o Hakim Khan

R /0 VEill}age Hall Tehsil Mandanr Bunir.

‘F:L?E%}WSahi Lal Shah S/o Ghulam Shah
6 A
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:  R/o Village Tangora Chagharzay Bunir.
17. Gul Hussain S/o Hazrat Ghulam

R/o Village Mian Dand Chamla Bunir.
18. Umar Dad S/o Bazmir o
R/o Village Barjo Bayamdara Tehsil Daggar D1str1ct Bunu

19. Bakht Nasib S/o Abdul Wahnd
R/o Village Dewana Baba Bumr

nullah §/o Muhammad Ta]

R/o Village Dhand Amazay Bunn
ira) Muhammad(late) through Bakht Zamina B1 Bz(wadow)

R/o Durmal Kowga Bunir. . ’
 Bakhtawar Shah(late) through Said Mar Jan(widow) i
A

R/o Village Marogay Tehsil _M'ahdanr Bunir.
. 23._ Shirin Zada

VERSUS

, . " 1. District Education Ofﬁcex(malt:'}Bunir.

Ay 2. District Education Officer {Female) Bunir.
&\\Q 2 3. District Account Officer, Bunir.
W» 4, Accountant General Khyber Pakhtunkhwa, Pcshawar
m“' 5. The Government of Khyber Pakhtunkhwa through Chlef
Secretary, Civil Secretarlat, Peshawar........... i....{Respondentﬂs)
1 | ' "
'WRIT PETITION UNDER ARTICLE 199 OF THE, |4 Ll
CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN l'# .. '
1973. ' '

: : !
Respectfully Sheweth: = |

Brief facts giving rise to the instant Writ Petition are as under: ﬂ’l”
FACTS: |, | | i o
’ That the petitioners served as Class-l\/ Employees in the
Education Department Bunir and such got their q

retirement on the baid'pdsts {Copies of Appointment - .,

_letters  and relevant recor d are annexure “A”) ‘ f-::i«{:i’-;' 4
:15“: R
2. That keeping in view the agonies and the fi ncmé'xél ;

4 (.unstrams of the lamﬂy of the low orrade xem‘mé

——— e ———— - ‘¢ ' -




' employees, the 'p"rc')vincial government :iwas \pTE'a's/ed to

regularized the services/} Posts of the pet1t10ners in '“‘]

year 2008 and as such they were declared civil servan‘t‘

and further the said order was conﬁrmed according t'

-“Regularization Act,2010” so the petmoners performed

their duties as permanent employees'i of Education
Department in Bunir, till date of their retirement.(Copy
of Regularization Notifications and retlrement letter are

annexure-B)

That the petitioners keeping in V1ew of the above::.l i

circulation were hopeful to get penswn benefits aﬁf}' ; il |

their retirement and asl, such waited for lthe same when

they were taken by surprise when the Respondents No.1

and 2 informed the petitioners, that ' their length of
service is not qualifying for pension benefits and others

benefits after retirement.

That the pet1t1oners wrote applications 'to the concerned

guarters but no heed was paid to their requests and on_,,f,_ .

way or the others, the respondents adopted the cleldylh
tactics and finally the petitioners were mformed that the:
have no rtight of penglon and other benefits after

retirement.

That being aggrieved the petitioners prefer this petition

on the following grounds amongst others inter-alia.

GROUNDS:

e e A.

"FGDAY

A< Ragistear

That actions and macuons of the respondents ar*- .4

violative of the constltutlon and the relevant laws 1a|,1' |‘“ | :" i

down for the purpose, hence needs interference of this

august Court.

That the petitioners have poor ﬁnanoiai background and
served the department for long conmderable period with

the hopes of further beneﬁts after retlrernent but the



Ay ss\mﬂ{

L N T B,

respondents d1d not observe the | l prescribed rules

regulations and demed the benefits ul. shape of pension

i
to the pet1t1oners. x S

\
" .
C. That the issue in hand has now already been decided by

this august court through Writ pet1t1on No.123- IV1/201: Py il
dated:10.05.2016 hence the petmoners deserve for th".;'

same treatment.{Copies of judgments axi'e annexure- D)

!
|

D. That any other ground may be adduced during the

course of argument, with . the kind permlsswn of this
l

|

it is, therefore humbly pfayed that on acceptance of this

Hon’ble Court.

Writ Petition the respondents may kmdly be directed to, .

grant after retirement benefxts to the petltloners n shaph;;fi
of pensmn and others for which the petmoners descrve;' =
Or : ‘1 S
Any other relief which this august Court deem s aoproprlate may |

kindly be awarded to meet the ends of justice.

l
i
lﬁ ' "
Interim relief: .

’ I
By way of interim rehef the respondents may kmdly be d1rected to-
finalize the pension cases of the petltloners on pr10r1ty baS1s :
‘ i

l

etitione'{s

Thro
Shams u"‘l Hadi

|
Advocatc*, Peshawar.

CERTIFICATE: | ' : S
Certified on instructions of my client that petlltloners have not

prewouslv moved this Hon'ble Court under Artmle 199 of the

Constitution of Islamic Repubhc of Paw regarding t

instant rmatter. —— f_’/ll&'
ADVOCATE_Aﬁp
'LIST OF BOOKS: . 1 ,F, N ﬁ; ..
| Constitution of Islamic Republic of Pakistan, 1973. i lﬁ S AHEL -
Pension laws. ' ‘ ' 'f E

" |
3. Any other law books according to need. ‘




JUDGMENT SHEET e
IN THE PESHAWAR HIGH COURT

MINGORA BENCH (DAR-UL-QAZA), SWAT

_ (Judicial Department)
W.P No. 618-M/2017 -
With Inigrim Relief
Gul Zamin Khan énd 22 others -
i (Petitioners)
Versus
District Education Officer (Male), Buner and 04 others.
(Respondents)
. Pres_enjt: Mr, Shams-ul-Hadi, Advocate for the petitloners.
Date of hearing: 04.10.2017 -
JUDGMENT
ISHTIAQ IB M, J.- Vide our detalled

judgment in the connected W.P No. 22-M/
2017, -this writ petition bearing: W.P
~ No. 618-M/20'13__7 is admitted and partially
-‘ allowed to the eéctent of Petitioners No. 21 &
22 in the light 5f‘ judgment dated 22.06.2017
in WP No 3394—?/2017 The respondents are
directed to pay pensmn of the deceased
employees to their legal heirs within two
months positively after rcceigt "of this .

judgment. o | &*.o-) |

Announced

odl02017 &
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JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT,
MINGORA BENCH (DAR-UL-QAZA), SWAT
(Judicial Department) '

 W.P No. 22-M12017
With Inteﬁg_ Relief
Hazrat Ghulam and 01 other

(Petitioners)
Versus

District Education Officer (Male), Buner. and 03 others.

{‘Versus —?

) I‘ (Respondents)
' ' |
| Present: . My, Shams-ul-Hadi, Advocatr for the petitioners.
| _
W.P No. 218-M/2017 | :
With Interim Relief |
—————ee—ee——
[Sker Afeal arid: 02 othiers T E
o il (Petitioners)
1 "
|

(Execut:ve Engmeer .Public Health- Engineermg Dzv:szon,

l

" ‘Present: M. Shams-ul-lladi, Advocate!

fDir Lower ar Txmergara ,and 03 others.”

(Respondent&)

\_ R

or the petitioners.

W.P No. 618-M/2017
- With Interim Relief

Gul Zamin Khan and 22 others ,
- : {(Petitioners)

Versus
: ‘ ’
District Education Officer (Male), Buner and 04 others.

(Respondents)
‘Pres ent: Mr. Shams-ul-Hadi, Advocate jbr the petitioners.
Date of hearmg - 04 10. 2017 _
I
I .
e
I
'|
i ‘
|
. |
TajamulP$*

W No. 22-M of 2047 Hazral Ghutam and one citer Va! D.E.O (utabe) Buner end others

e

\.»?!
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- JUDGMENT

ISHTIAQ IBRAHIM, J - Through this single

: judgxnent, we intend td decide this petition

bearing W.P No. 22-M/2017 ‘as well as the

connected W.P Nos. 218-M & 618-M of 2017

as common questions of law and facts are

involved in all these petiﬁions_.

2. ' Petiiionexjs thfough . ,these

* petitions crave the indulgence of . this Couﬁ

undér Articlg' 199 of the Coﬁstitution of .the-

Islamic Republic of Pakistan, 1973 with the

following pf%yer;
i |

“It is, therefore, humbly prayed
that on acceptance of this writ
pefition, the respondents. may
kindly be directed to grant after
retirement  benefits  to  the
petitioners in shape of " pension
and others for which the
petitioners deserve. Any other
relief which this august Court
deems appropriate may kindly be -
awarded 'to meet the ends of
justice”. -

3. Most of the petitioners ih WP

No. 22-M/ 2017 and 618-M/2017 have served

as ClassIV employees in Education

Department Buner and got retirement on their

WP No. 22-M o 2017 Hazne GRidan and ond oiner Vs, O.E.0 (Meie) Buner and othors.




Tejamul/PS*®

respective posts except Petitioners No. 21 &
22 in- W.P No. 618-M/2017 who are the
widows of deceased employees namely Miraj

Muhammad and Bakhtawar Shah respectively.

' Likewise, petmoners in W.P No. 218—M/2017

have also performed their duties as Class-IV

employees till their retirement| in Public

‘Health and Engineering Depaxtﬁlent, Dlr

Lower. As per contentions of the petitioners,

their services were regularized in 2008 and the

order was further confirmed in view of
Khyber Pa;khtunkhwa Employces

(Regularlzatmn of Schlces) ‘Act, 2009

-whereaﬁer the peutloners performed their

duties as regular. employees | till thexr
retirement. The petitioners were hopeful that
they will get': lpension benefits |after their

etu*ement but astonishingly they were

informed by the concemed departments that

the peﬁtione:s were not qualified for pension

as well as other benefits after retirement. The

petitioners submitted applications | before the

concerned authorities for redressal of their

WP No. 22-M of 2017 Haarst Gtulam ancd one other Vs, DE.C (Male) Buner and oiters.

-/

/\ T

| 4



~ grievances but in vain, ‘hence, these writ

* pension of the'p‘gtitionefs has beendenied by

_petitions.

4 " Leafned  counsel for the

petitioners, inferi alia, contended tnat family

respondents without any legal justiﬁcation and’

the same action and inaction, if not set aside, -

would cause serious miscarriage of justice to

petitioners  and LRs of the deceased .

employees. Further conténde;i' that the same

-~ issue has already been resolved by this Court

TajarmAP3*

‘through vari|ous judgments even a larger
bench of thlS Court has delivered a Judgment .

on the questxons mvolved in these wnt -

petitions whereby several contract employees

have been awarded the benefit of family

pension on their regularization. Learned

counsel concluded that the petitiéners,' being

at par with th_bséiz employees; are ;also‘entitled _

to the same reliéf.‘ },
1
|

A . Learﬁed Assistant. Advocate

“ h ‘ - . ; ) 0 3
General, present in Court 1n connection with

wpm.mamﬂuumuomanuw.ozomﬂmwma




some other cases, wés plit on‘notice __of these n
"writ petitions and he was confrpnted with the o
Judgments of this Court especmlly the - °
judgment passed by the 1axger bench at the

principal seat of thls CourL Learned A.A.G. |

opposed the .cqntentlon of petxnoners and

submitted that the petitidners are not entitled

to the benefit of family pension under the

relevant rules. | . R
6 Respondent Nod| in WP

No 22-M/2017 and 218-M/2017 filed their

Para-wise comments whereby they demed the

c]alm of petmoners and contended that the

petitioners wlere servmg on fixed|pay be51des,

!

~ they have not served as regular employees for

the period prescribed under the relevant rules,

therefore, they are not entitled. to .get the

benefits they have preyed for. ' % ~—<

- Z We ‘have  considered - the @ | .

TajamulPs*®

submissions of learned counsel for the |
petitioners as well as of the learned AAG.

and have gone ihréugh the available record.

W No. Z26 of 2097 Hazat Ghulam end one ‘oher V5, D.EQ (Mals) Buner and others




8. . No doubt, the petitioners. as well

as predecessor of some of the’ petitioners had

been appointed as Class-IV employees in the
‘Education Department and Pubhc Health and”
Engmeermg Depaxtment on conu'act basis and -

were retired “on attamlng the age of

superannuatxon but it is also an admitted fact

that services of contract/adhoc employees

have been regulanzed in view of K.hyber'

Pakhumkhwa Employees (Regulanzatlon of

Service) Act, 2 09 and a proper notification |

has been issued by the Provincial Government

to this effect. The 'question for resolution

before this CouTt is ‘whether the petitioners

and LRs- of the deceased employees are

' entxtled to falmly pensaon in v1ew of the Act

' 22.06.2017 in WP No. 3394-P/2016 and W.P |

) objectlon regardmg mamtamablhty of the writ .-

TopmulPS*®

ibid o not, tlns question has been resolved by

‘the larger bench vide Judgments dated

No. 2246-P/2016 however, a prelnmnary =

petmons was ralsed by learned AAG before

the said bench It is noteworthy, that T.here _ ‘

were two sets of petitioners ie’ the :etxred o

WP o, 22.M o 2017 Hezret G and ose ofor Ve, D.E.O (Mala) Bunar and others




‘ employees who moved the ipetitions in
personal capacxty Wh]Ch were dei:cxded by the

- larger Bench vide judgment dated 22.06.2017 i
| i |
~ijn WP No 2246-P/2016 \'yhereas the
i . I
rerﬁaining petitioners were legalll heirs of the.

deceased employees who sought 1';11e benefit of

family pension on the strengtlill ‘of regular
- | i.
service performed by theirl 'respective

predecessors whose  writ pet%tmns were .

decided vide juidgment dated 22l .06. 2017 in

W.P No. 3394-P/2016.
- |

_ | .
9. ~ Whether the writ petitions filed
i

by retired employees/civil servantls in personal
|
| |
‘capacity are maintainable before t}his Court or
; |
not, this question was adjudged l?y the larger

| , i
bench in judgment dated 22.06.2017 in W.P

No. 2246-P/2016. The relevant |part of the
e |
judgment is feproducgd herein below:- &’% -

_ | i . :
. “We are not in consonance with

the first argument of |learned
counsel for the petitioners|because
under Section 2(a) of the Service
Tribunal Act, 1973, “civil servant”,
means a person who is,. or has
been, a civil servant within the
meaning ¢ of the Civil Servants Act,
1973. Petitioners are retired civil
servants. Admittedly, | dispute
regarding pension of |a civil

Taamut/PS* w.vﬂan-udmrnmmwmmwnwm)uuwmm

| |
| o

. N
o /‘
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referred Judgment also discussed

servants squarely falls in terms |
and conditions of service|of a civil

servant, hence, Service Tribunal is
vested with exclusive ]uhsdlctmn
in such like matter.| It has
‘permstently been held | by this
Court as well as by the august
Supremle Court of Pakistan that a
civil servant, if aggrieved by a
final order, whether orlglnal or
appellate, passed by the
departmental authonty with
regard of his/her terms and
conditions of service, the only
remedy available to him/her
would be filing of appez]nl before

‘the Servnce Tribunal even if the

case mvolves vires of partlcular
Rule or nqt;ﬁcatxon :

The larger bench in the above

alleged discrimination and violation of Article

25 of the Conétitution and held that:-

“We deem it necessary to clarify

that a civil servant cannot bypass
the .Junsdlctlon of | Service
Trnbmllal by taking shelter under
Article 25 of the Constitution in
such [like .matter. The| Service
Tribupal shall have the exclusive
jurnsdlctlon in a case which is
founded on the terms and
conditions of service, even if it
involves the question of violation

- of fundamental rights because the

Service Tribunals co'nstitut_ed
under Article 212 ‘of the
Constitution are the outcome of

the constitutional provisions and
vested with the powers|to deal-

with the grievances of civil

the point of

WP i, 2240 of 2017 Hear#t Giwiam and oee other Vi, D.EO (Mais) Buner and cthers
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servants arising out from original

or appellate order | of the
department”. |

_In light of the above observations
S o )
-of the. larger ben'ch, the writ petitions filed by

retired civil sérvants in personal capacity are ;

not maintainable before this Ccfun in view of
the bar undq Article 212 of tfl;;e Constitution -
and we have no other 'optl‘on except to
transmit such writ petitioﬁs to| the concerned .
quarters. to treat the same as departmental.
 appeals.
10. . Adverting to the maintaipability‘

of writ petitions to the extent of legal heirs of

the deceased civil servants, ir} this regard too

we rely on ,ano_thTer judgrnent %)f the same date
| | |
i.22.06.2017 rendered by the larger bench in
! [N

) 1 |
W.P No. 3394-P/2016 wherein it was
observed that:- |

i _
“11. G}oin‘g through tlile law on the ><
, v_su,bj‘etl:t and deriving wisdom from '
the principles laid down by the .
Hon’ble apex Court in the '
judgments (supra), we are firm in
our view that petitioners/legal
 heirs of the deceased employees
- have locus standi to file these
petitions. because the pensionary
benefits are inheritable which

Tamd/PS* ' WP No, 22-M of 2017 Hazret Ghilan and ane ather Vs O.R.O (Male) Buncr end others
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under section 19(2) of the Khyber
Pakhtunkhwa Civil Ser\:fants Act,
on the demise of a civil servant,
devolves 1llpon the legal heirs. The
petltnoner's, as stated earlxer, being
LRs of the deceased c1v1l servants
do not fall within the definition of
“Cijvil Servant”, and they having
- no. remedy under. Sectn&n 4 of the
Servxce Tribunal Act to‘file appeal
before the Service Tribunal, the
bar under Article 212 of the
Constitution is not attracted to the
writ petltnons filed by| them and
this. Cqurt under Article 199 of the
Constitution is vested with the
Jurlsdlctmn “to enterltam their
petitions. Resultanltly, the
objection regarding non-
maintainability of the petitions
stands rejected”.

" In light of the above oBserQatioqs
" recorded by the larger bench, W.P No. 618-M/
2017 to the extent of Petitioners No.21 & 22,

being legal he‘trs of the| deceased civil

: servants, is mamtamable before this Court in

exercise of its powers under Article 199 of the

Constitution. A | y/ ~C
i1 Now adverting to merits of W.P &

‘ |
No. 618-M/2017 to the extent of legal heirs of
the deceased civil servants, while referring to
Rules 2.2 and 2.3 of the West Pakistan Civil

|
Services Pensions Rules,| 1963 the larger

TelamiPS® : wﬁlw.z@-uofmmmcm_mmmnmm)mmm .




bench in its juggrhent‘ dated 22.06.2017 ‘in

W.P No. 3394-P/2016 held that:-

petitioners/LRs, the respondents have refused
their family ﬁe,n-
predecessors have not cﬁmpleted the
pr.eﬁcribe,d | ~lerhgtﬁ of service  after
regularization. 'iIThis : poiht has also been
discussed b_y the larger bench in the afore.
| refeﬁed judgment in the ﬁg,ht c;f Section 19 of
the NWFP (Fivi] Servant (Aglendment) Act,
2005 and Khyber Pakhtunkwa Civil Servants

(Amendment) Act, 2013 and it was held that:-

TejamiPs*

“The rules ibid reve,al' that the

- service of government servant

begins to qualify for pension from

- the very first day of his/her taking
‘over the charge, irrespective of the

fact whether his/her appointment

and entry into service was
~ temporary or regular, It is also

clear from sub-rule: (i) that
continuous service of a civil
servant shall also be counted for

. the purpose of pension and
gratuity and by virtue of sub-rule

(i), temporary and : officiating
service! followed by confirmation

shall be counted for pension and
) g,l‘at.u_ity”. : .

As per contention of the

sion on the gfound that their

.

t

.
o4

W o, 224 of 2097 Hazrel Ghulen and e aher V. 0.B.0 (Male) Buner and othes
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“From bare readmg of section 19
of Amendment Act, 2005 and 2013
respectwely, it is manifest that the
persons selected for appomtment
on confract basis shall be deemed
as  regular employeos and
subsequently were held entitled
for pensionary beneﬁts The
deceased employm ‘have
completed the prwcnbed length of
service as their service towards
pension shall be counted from the
first day of their appomtment and
not from the |date of
regulal}‘ization of their s]'ervice”.
The similar relief I'sought by legal
| ! ’
heirs of dece;ased civil servanlts through W.P
No. 618-M/2017, has been Ig,ranted by the

larger bench to similarly I[)laced persons,

| |
therefore, Petitioners No. 21 & 22 in W.P

No. 618-M/201‘i are also entil-tled to the same

relief on the ground of parity.
|
12. In the backdrop (,laf the above, this

writ petition i.e W.P No. i22-M/2017, W.P

No. 618-M/2017 to the exttll.nt of Petitioners

- No. 1t020 & 23 as well as the connected W.P

No. 218-M/2017, being ‘not maintainable

before this Court, are transmitted to the

" concerned Secretaries to thle Government of

Tajamul/P8*®

Khyber Pakhtunkhwa to; treat them as

|
|

W.P No. 22-M &f 2017 Hazest Gholem and one ofhor Ve O.E.C (Maik) Bunet and cthers
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departmenta] appeals and dec!nde stnctly in
O

accordance with Civil Servants Pension Rules,

1963. The concemed Secretaries while

de,ci,ding the departmental_ appeals, may take

guldance ﬁom the Judgment of the larger

(o]

bench referred to above. W.P No 618-M/201 7

is admittec_,l. and p.ax-.t.ial'ly allowed to the extent

of Petltloners No. 21 & 22 in the Iight of

judgment dated 22 06. 2017 m W.P No. 3394-

!
P/2017 The respondents are directed to pay
l

: pensmn of the deceased employees to thexr '

I

Iegal he,lrs. R_espf)ndents are further directed to
do the- xieed-ful %vithin, two nino'nths positively
aﬂer recelpt of this judgment

Announced j / kel

04.10.2017

Mohamma!d Ibrahim Khan
JI{D_GE '

TajamulPS® WP No. 22 of 2017 Hagres Ghulam end one cves Ve, D.E.O {ale) Bursy and athess
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