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pmfii 02.09.2019 No one present on behalf of appellant. M/S Jameel Shah 

Senior Auditor and Irfan AD representatives of the respondent 

department present and submitted documents placed on file of 

service appeal No.290/2018 filed by Sardar Khan. Adjourn. To 

come up for further proceedings alongwith service appeal 

No.290/2018 filed by Sardar Khan, on 03.09.2019 before S.B at 

Camp Court, Swat.

'

i
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Ca
Member

Camp Court, Swat.

I

Learned counsel for the appell^t present and stated that in 

view of orders dated 29.08.2019, already available on file of 

Service Appeal No.290/2018 filed by Sardar Khan, the appellant 

does not want to pdrsi^ the present service appeal any further.

03.09.2019

In view of above, the present seijvice appeal shall be treated 

as withdrawn. Be consigned to the record room. No order as to 

costs.

(Muhammad Hamid Mughal) 
Member

Camp Court, Swat.
I

ANNOUNCED.
03.09.2019

1

-j.,

V



06.03.2019 . Counsel for the appellant present. Mian Amir Qadir, District 
Attorney for respondents present. Representative of the respondents 

are not present nor their replies submitted. Fresh notices be issued 

to them. Case to come up for written reply/comments on 

03.04.2019 before S.B at camp court Swat.

Member
Camp Court, Swat

03.04.2019 Clerk to counsel for the appellant present. Written reply 

not submitted. Irfan ASO for respondents No. 1 Sc 2 and Jameel 

Shah Senior Auditor for respondent No.3 present and seeks time 

to furnish written reply/comments. Granted. To come up for 

written reply/comments on 10.06.2019 before S.B at Camp Court . 
Swat.

Member
Camp Court, Swat

No one present on behalf of appellant. Written reply not 

submitted. M/S Irfan Ullah ASO (for respondents No. 1 & 2) and Jameel 

Shah Senior Auditor (for respondent No.3) present and requested for 

time to furnish written reply/comments. Granted. To come up for 

written reply/comments on 02.09.2019 before S.B at Camp Court, 

Swat.

10.06.2019

■V.

Member
Camp Court, Swat.
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Appellant absent. I.^earned eounse! lor the appellant absenl. ' 
Mr. .'Usman Cjhani learned Distriet present. Written reply noi 
submitted. No one present on behalf of respondents. Notice be 

issued to the appcllanfas'well as to the I'cspondcnts for ()9.0 i .2019. 
Adjourn, d'o come up for written rcply/commcnts on ihe dale fixed 

^ .before S.R at Camp Court Swat.

04.1,2.201^

IvlcHnber
Camp Court, Swat.

. t

09.01.2019 Clerk of the eounsel for appellant present. Mr. Obaid-ur- 

Rehman, ADO on behalf of respondent No. 3 alongwith Mr. Mian 

Ameer Qadir, District Attorney for the respondents present. 

Written reply on behalf of respondents not submitted. Learned 

District Attorney requested for further adjournment. Adjourned. 

Case to come up for written reply/comments on 05.03.2019 before 

S.B at Camp Court Swat.

(Muhlimmaxl Amin Khan Kundi) 
Member

(2imp Court Swat

r
\

05.03.2019 Clerk to counsel for the appellant present. Mian Amir
Qadir, District Attorney alongwith Mr. Obaid Ur Rehman, ADO 

for respondents present. Written reply not submitted. Requested for 

adjournment. Adjourned. Case to

»

Up for written 

reply/comments on 06.03.2019 before S.B at camp court. Swat.
come

Member
Camp Court, Swat
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04.07.2018 Mr. Shamsul Hadi Advocate counsel for the appellant 
present. Mr. Usman Ghani learned District Attorney for ^ 
respondents present. Written reply not submitted. Adjourned . To 
come up for written reply/comments on 07.08.2018 before S.B at 
camp court Swat.

Chairman 
Camp Court, Swat

07.08.2018 Clerk to counsel for the petitioner present. Due to 
summer vacations, the case is adjourned. To come up for the 
same on 05.09.2018 at carhp court Swat.

Clerk of counsel for the appelnat present. Mr. Usrhan Ghani, 

District Attorney for respondents present. Written reply not submitted. 

Requested for adjournment to submit the same on the next date of hearing. 

Granted. Case to come up for written reply/comments on 05.11.2018 

before S.B at camp court Swat.

05.09.2018

ir-
Member

Camp Court Swat

Due to retirement of the Hob’ble Chairman Service 

Tribunal is incomplete. Tour to Camp Court Swat has been 

cancelled. To come up for the same on 04.12.2018 at camp court 

Swat.

05.11.2018



M

Counsel for the appellant present. Preliminary arguments 

. heard. Vide my detailed order of today in connected service appeal 

No. 209/2018 entitled “Shamsher Vs. DEO '(F) Baunir and others”,

this appeal is also admitted to regular hearing. The appellant is
!

directed to deposit security and process fee within 10 days. Thereafter, 

Pqq ^otiees be issued to the respondents. TO| come up for written 

reply/comments on 05.04.2018 before S.B at damp court, Swat.

09.03.2018

1 ..SeO li i v

.J

Cii&T an

Camp'Court, Swat.

05.04.2018 Counsel for the appellant and Mr. Usman Ghani, 

District Attorney aiongwith for the! respondents present. 

Written reply not submitted. Learned District Attorney seeks 

adjournment. Granted. To come up for written 

reply/comments on 10.05.2018 before S.B at Camp Court,
. \ ** V

Swat.

Camp oouft, Swat

09.05.2018 The Tribunal is non-functional due to retirement of the 

Worthy Chairman. To come up for |the same on 0*^.06.2018 

before the S.B at camp court, Swat.

07.06.2018 Neither appellant nor his cpunsel present. None is 
present on behalf of the respondents.| However, Mr. Usman 
Ghani, District Attorney put appeara'nce on behalf of the 
respondents. Adjourned. To come up for, written reply/comments 

04.07.2018 before S.B at Camp Court,|Swat.on

(7
; SfraiPman 

Camp Court, Swat
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M. Form-A

FORMOFORDERSHEET
Court of

289/2018Case No.

Date of order 
proceedings

S.No. Order or other proceedings with signature of judge

1 2 3

01/03/2018 The appeal of Mr. Sher Afzal resubmitted today by Mr. 

Shamsul Hadi Advocate may be entered in the Institution 

Register and put up to Worthy Chairman for proper order 

please.

1

2- This case Is entrusted to Touring S. Bench at Swat for 

preliminary hearing to be put up there on ^ ^ ^

HAIRMAN

1

f

6 r\

f .
V )v. -.i

»

1

/
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The appeal of Mr. Sher Afzal Ex-Chowkidar PHE D 

i-e. on 15.02.2018 is incomplete 

the appellant for completion and resubmission

epartment Distt. Dir Lower received today 

the counsel foron the following score which Is returned to

within 15 days.

1- Copy of appointment order is not attached with the
2- Coptes of Writ Petition and departmental appeal in 

attached with the appeal.

apfiieal.
respect of present appellant are not

No. /S.L

0Dt. /2018

SERVICE TRIBUNAL 
KHYBER PAKHTUNKHWA 

PESHAWAR.Shamsul Had! Ariw

flu-

/yf

. i:
I Off’

I

,'sr

)



BEFORE THE HON^BLE KHYBER PAKHTOON KHWA SERVICE
TRIBUNAL, PESHAWAR.

Service Appeal No. /2Q18.

Shir Afzal Appellant
VERSUS

Executive Engineer P.H E. Division Dir L and othersRespondents

INDEX

S.N Description of Documents 9 Annex Pages
1. Memo of Appeal. 1-3
2. Affidavit.
3. Addresses of the Parties. s
4. Copy of regularization notification of 2008. A ^-1
5. Copy of impugned office order dated;09.08.2016

B
6. Copies of Judgment dated:04.10.2017 

application.
■ and C

7.

8.

7. Wakalat Nama 51

Appellant

Through

Shams ul Hadi

Advocate, Peshawar.

Office: Near Al-Falah Mosque, Hayat 

Abad, Mingora.

Cell No. 0347-4773440,

Dated: 12/02/2018.

» '
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1BEFORE THE KHYBER PAKHTOON KHWA SERVICES

TRIBUNAL. PESHAWAR.

Service Appeal No. ^ /2018.
a>fl«ry JS’o.

Shir Afzal

(Ex-Chowkedar Public Health Engineeing Division Tatnergara)

R/o Village Talalsh, District Dir Lower Appellant.
VS

1. Executive Engineer Public Health Engg, Division Dir Lower at 

Tamergara.

2. Chief Engineer/Secretary Public Health Khyber Pakhtunkhwa, 
Civil Secretariat Peshawar

3. District Account Officer, Dir Lower. (Respondents)

APPEAL UNDER SECTION 4 OF KHYBER 

PUKHTUNKHWA SERVICES TRIBUNAL ACT 1974 

AGAINST THE IMPUGNED OFFICE ORDER 

DATED:09.08.2016.

PRAYER IN APPEAL:

On acceptance of this appeal the impugned order :09.08.2016 

regarding non sanctioning after retirement benefits i-e pension 

and gratuity of appellant may kindly be set aside and the 

appellant may kindly be awarded pension and gratuity etc of 

appellant of his service with all back bendfits of after retirement 

of service. ^

Respectfully Sheweth:

That the appellant served as Class-IV Employee in the 

Respondent’s Department Dir lower: and as such got 

his retirement on the said post.

raile£lfto-«raay

1.

■“day

_____

2. That keeping in view the agonies and the financial 

constrains of the family of the low grade. retiring 

employees, the provincial government 

regularized the services/Posts of the annellants

i

was pleased to
in



1

2-
year 2008 and as such they were declared civil servants 

and further the said order was confirmed according to
“Regularization Act,2010” and as such the appellant 

performed his duties as pernaanent employees of 

till date of theirEducation Department in Bunir^ 

retirement. (Copy of notification is ahnexure-A)

3. That the appellant keeping in' view of the above 

circulation was hopeful to get pension benefits etc after 

his retirement and as such waited for the same when
they were taken by surprise when the Respondents No.l 

informed the appellant, that they are not qualifying for 

pension benefits and 

retirement. (Copy of
others benefits after

impugned office order
dated:09.08.2016 is annexure-B)

4. That against the illegal actions of the respondents, the 

appellant finally approached Peshawar High court
Mingora Bench as in similar nature issues pension 

benefits of the others similar placed employees were
awarded by the Honrable high court through 

judgments, but finally the a larger bench was constituted 

in the issue in hand, where writ petitions of the appellant 

and others treated as departmental appeals respondents 

were directed to decide the same in accordance with law 

and rules and in light of the judgment delivered in Amir 

Zeb's case.

various

5. That the judgment was communicated to the
respondents in shape of departmental appeal but the 

was not decided within the statutory period. (Copy 

of application and judgment are annexure-C)

That being aggrieved the appellants prefer this appeal 

the following grounds amongst others inter-alia.

same

on

GROUNDS:

A. That actions and inactions of the respondents 

violative of the constitution and the' relevant laws laid
are



2
down for the purpose, heiice needs interference of this 

august Court. '

B. That the appellant has a poor; financial background 

served the department for long considerable period 

with the hopes of further benefits after retirement but the

and

j

observe the prescribed rules, 

regulations and denied the benefitjs in shape of pension 

to the appellant. i

respondents did not

C. That the issue in hand has now already been decided by 

this august court through a similar nature cases hence 

the appellant deserve for the same treatment.

It is, therefore, humbly prayed that On acceptance of this 

appeal the impugned Orders dated:09.0S.2016 regarding non
sanctioning after retirement benefits he pension and gratuity of
appellant may kindly be set aside and the appellant may kindly 

be awarded pension and gratuity etc of appellant of his 

with all back benefits of after retirement of service.
service

Or

Any other relief which this august Court deems appropriate 

may kindly be awarded to meet the ends: of justice.

Appellant

ShirAfzal
Through

ShaijnsTilTladi
I

Advocate, Peshawar.Dated: 12/02/2018
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BEFORE THE HON^BLE KHYBER PAKHTOON KHWA SERVICE

TRIBUNAL. PESHAWAR

Service Appeal No. /2018.

Shir Afzal Appellant
VERSUS

Executive Engineer P.H E. Division Dir L and othersRespondents

AFFIDAVIT
I, Shams ul Hadi, Advocate, Peshawar do hereby as per 

information convoyed to me by my client solemnly affirm and 

declare that the contents of the Service Appeal are true and 

correct to the best of my knowledge and tielief and nothing has 

been concealed from this HoniDle Court.

ADVOCATE

a'H

■ .v.i. I .O'--' /
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BEFORE THE HON^BLE KHYBER PAKHTOON KHWA SERVICE
TRIBUNAL, PESHAWAR.

Service Appeal No. /2018.

Shir Afzal Appellant
VERSUS

Executive Engineer P.H E. Division Dir L and othersRespondents

ADDRESSES OF THE PARTIES
APPELLANT:
Shir Afzal

(Ex-Chowhedar Public Health Engineeing Division Tamergara)
R/o Village Talalsh, District Dir Lower
RESPONDENTS:

1. Executive Engineer Public Health Engg, Division Dir Lower at 

Tamergara.

2. Chief Engineer/Secretary Public Health Khyber Pakhtunkhwa, 

Civil Secretariat Peshawar
3. District Account Officer, Dir Lower.

Appellant

Thro

Shams ul Hadi
Advocate, Peshawar.Dated: 12/02/2018
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^P' fietter copy of page No.

W • Office of the 

Accouffiant General 

Khyber pakHfinkhwa Peshcwar 

Phone \:091-9211915

• r *

■h i- • •%

Da(ed:24-6J~20I2. . ym~No-Had/Fixe(i Employee/Corrp:/20i l-rJ/_:^ - ;

-5
To.

The Secretary *
To. Govi of Khyber pakhtvnkhy^a, 
finance Department (Regulation Wing)

\ I

WARD OFRErrllLAR BPS-1 TO CLASS,.

■■

•Sv •Subject: A * ***'^^'*

.y
f.-j

• r » w.^.f 04/11/1992. hence ' 

fixed salary, till in the refer letter they,
■T-M.

intment without any arrear.

;■

Pniky for appoinimeni of cla^s-lV Op fixed salary wav 

.Kvera! duss-lV were working against the contract post 

first were regularized from the dale of their first appo

\
Ir on

■ ‘

.2003 . their paf-was Just like a regular employee from the date
QJ/07/200S, however while fixing their salary the^

5.

I
!n (he light of policy 

appointment without gpy 

following points need ctarif cation that whether.

arrear of pay pridr to
■ =. .trt

• •- .

ro 31/12/2001 having qualification over and above the . / ^ 
entitled\for advaL increments in light afpara^S pay Revision^ '

«(/

1 !) The employee appointed prior 

prescribed qualification

1991.
2) The b:mployeet.i-eguUtrized in

appointed prior to 01/07'2iUP are en^
,nde your office letter No.FD/S'O (FR)7-2/2l)07 UatedtOhV

<* are

of initial 'appointment 'and

eritilledfor up-gradation In light of General up-gradation^
7/2007. ' :

the refer letter J'rom the dale

order

regularized from the date '
. revisions and up^-' 7-j 

admissible ■:

.■.'■la

that as. the employee have beenThis office is- of the view
their initial appointment hence they are entitled for the benefits of increments 

gradation allowedJrom time to time aA general on national basis but no arrear ts

h
i-
f.

w.
prior to 01/07/2008.

The views of this ojfwe if correct May be confirmed.
ACCOUNTS OFFICER (HAD)

$

iIh
isV,vy.cfc

yfM.
- r *

VI
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OFFICE OF THE EXECUTIVE EXGINE 

PUBLIC HEALTH ENGG: DIVISION 

DIR LOWER AT TIMERGARA 

NO. . /XEN/PHED/DIR LOWER
DATED; / /2016

i

RDEROFFICE O
i. ;i

;
On attaining Ihe Age of Superannuation (60 years) beyond the date of birth

-02) AM&R WSS Dherai Talash aUached to PHE S;ub Division

iTimergara is hereby retired from service with effect from 30-06-2
■ ii. ■ 1 ^ . i
■ ■sanction as admissible to; the civil servant.

(J^ Sanction fori^;atuity equal to one month pay draWn Rs. i) 83^2- /■ per annum i.e
■'i ' “ i ' i I ' ■ ''

Rs. i Rs.(^Lj/^Lic>/r _/-is hereby granted to the official as admissible

under the rules.
iX) Sanction to encashment of 365 days leave of L.P.JR is also hereby granted in light of

Department Notification No. SO (FR) FD 5-92/200f'/Vol: V dated. 13-12-2012 

.inderthe civil seiwant revised-Leave rules 1981.

i

: :Mr. S ler Afzal Chowkidar BPS
} 16 (A.N) with the following .

i

U'

'i

inance
I

;

Ai

I;\\a-4—^; Executive Engineer 

Public;Health Engineering Division 

Dir Low

.1

Timergara^ ■

Copy to:-

Qj District Account Officer Dir Lower for information and nece'ssary action please. i
Sub Divisional Officer PFIE S/Division Timprgara for information with reference to his | 
rjeference to his No. b?/ Dated. Z5''0^/2016 

ejJDAOiL).
(Jl) Official Concerned;

!

i

fc..

i

. r
i ;

; Executive Engineer 
Public Health Engineering Division 

Dir Lower at Timergara

! :
I

;



s

-*v:i'Hr/i
i

k)BEFORE THE PESHAWAR HIGH COURT IMINGORA BENCH
AT SWAT.

ill .1'iSys-rn li-li;: 'i/2017.W.P. No. 5 .! (I
.1!!! •' iJliiV. T->i'lf! r

?!:!•'• I1. Gul Zamin Khan S/o Ajmal Khan 

R/o Village Koz kalay Tehsil Manldanr , Bunir.

2. Piro S/o Shah Muham Jan 

R/O Village Bikand Gokand, Tehsil Daggar District Bunir.

3. Shams ul Islam S/o Madash 

R/o Village Bagra Tehsil Daggar, Bunir.

4. Shah Baros Khan S/o Madash 

R/o Village Bazar Kot Chaghaxzay, Bunir.

5. _ Malang S/o Ummat Shah 

R/o Village Giro Bagra, Bunir.

6. Shir Ghulam S/o Jumaraaz 

R/o Village Shapalo Tehsil Daggar Bunir.

7. Sahib Zada S/o Amir Nawab 

R/o Village Ashezo Mera Tehsil Daggar Bunir:
8. Shimllah Khan S/o Sahib Khan 

R/o Sharshamo Tangay Tehsil Daggar, Bunir.

9. Aurang Zeb S/o Yaqoob 

R/o Village Sharifay Nagray Tehsil Mandanr, Bunir.'

10. Khan Said S/o Shamas Khan 

Mohalla Usmani Khail Dagai Tehsil Mandanr, Bunir.
] 1. Nabi Ullah S/o.Gharib Shah 

R/o Tari Khail Dagai Bunir.
12. Taluq Said S/o Said Ahmad lOian 

R/o Rasool Banda Chagarzay Bunir.
13. Safarash Khan S/o Hakim Khan 

R/o Village Hall Tehsil Mandanr Bunir.

Lai Shah S/o Ghulam Shah 

2017 R/o Ashezo Newkalay Bunir.

15. Sahi Muhammad S/o Ghani 

R/o ViUage Daggar Bunir.

16. Amroz Khan S/o Saidat Khan

;i5|pSf
• I

I
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R/o Village Tangora Chagharzay Bunir,

17. Gul Hussain S/o Hazrat Ghulam 

R/o Village Mian Dand Chamla Bumr,

18. Umar Dad S/o Bazmir 

R/o Village Barjo Bayamdara Tehsil Daggar
19. Bakht Nasib S/o Abdul Wahid

R/o Village Dewana Baba Bunir.
nullah S/o Muhammad Taj 

R/o Village Dhand Amazay Bunir.
Mraj Muhammad(late) through Bakht Zamina Bi Bi(widow) 

R/o Durmai Kowga Bunir.
22. Bakhiawar Shah(late) through Said Mar Jan(widow)

R/o Village Marogay Tehsil Ma^danr Bunir.

23. Shirin Zada
Ex- Chowkedar GPS Daggar No. 1 Bunir. .

VERSUS

1. District Education Officer(male|) Bunir.
^ 2. District Education Officer (Female) Bunir.

' I
/

District Bunir.

& .ill
ii;

S 'li
1

20. I
•«
‘V .'s.

21.

1

A

(Petitioners;
h .•

ml •ihifc
■ ■

3. District Account Officer, Bunir.
4. Accountant General Khyber Pakhtunkhwa, Pphawar.

of Khyber Pakhtunkhwa through Chief
(Respondents)

5. The Government
Secretary, Civil Secretariat, Peshawar

JirfiinARTICLE 199 OF THE' !• IWRIT PETITION UNDER 

CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN,.i; | i'

11’ r.

1973. ‘'t*!

Respectfullv SheWeth: i
Brief facts giving rise to the instant Writ Petition are as under:

FACTS: ,

#
•% •

'I'hat the petitioners served as Class-IV Employees in the
and such got their

1.
Department Bunir

the said posts. (Copies of Appointmen

• .1Education . .i.V

iiretirement on 

letters and relevant record are annexure “A”). - -Wi 1**1
That keeping in view the agonies and the finan'diai^hi'.. 
constrains of the family of the low grade retirip4;^.V;,i:^^-

li
2.



f!

(M
^ ^^sed towas pemployees, the provincial government 

regularized the services/fosts of the petitioners in
2008 and as such they were declared civil servah|i>li.ji, |||^

confirmed according tj) t
year
and further the said order was 1..

the petitioners performed 

Education
“Regulairization Act,2010” so 

their duties as permanent employees: of 

Department in Bunir, till date of their iretirement.(Copy
Notifications and retirement letter areof Regularization 

annexure-B)
U 'RMl

■ That the petitioners keeping in view of the 

circulation were hopefjul to get pensicjn benefits 'it
iheir retirement and as such waited for!the same wheA , 

they were taken by surprise when the Respondents No.l^

and 2 informed the petitioners, that | their length oi
and others

3.

qualifying for pension benefitsservice is not 

benefits after retirement.

to the concernedthe petitioners wrote applications
but no heed was paid to their requests and on, ^

delayihp*! 'i |
■\

informed that the^

4. That .. :± 

i'ilJ:

quarters 

way or
tactics and finally the petitioners 
have no right of penii

the others, the respondents adopted the mwere
and other benefits afterion

retirement.

That being aggrieved the petitioners prefer this petition 

on the following grounds amongst others mter-alia.

ii;GROUNDS: ilof the respondents
laws iMl!

!i' iThat actions and inactionsA.
violative of the constitution. and the relevant

needs interference of ihi^
if5?'

\ t-1

Al G 2017
w down for the purpose, hence 

august Court.

financial background and 

considerable period with 

benefits after retirement but the

That the petitioners have poorB.
served the department fcjr long

the hopes of further
' ’jW
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'ym://j

observe the prescribed rules,respondents did not
regulations and denied the benefits iii shape of pension 

to the petitioners.

That the issue in hand has now already been decided by 

this august court through Writ petition No.l23-M/2Ql.-.| 
dated: 10.05.2016 hence the petitioners deserve for iljl! :pf 

same treatment. (Copies of judgments are annexurC-D)

:tic.
,
!

J

be adduced during the
of this

D. That any other ground may
of argument, with the kind p>ermissioncourse

Hon’ble Court.

it is, therefore, humbly pjrayed that on acceptance of this 

Writ Petition the respondents may kiniily be directed to^ 

grant after retirement benefits to the petitioners in shap<|ij|-, j
of pension and others for which the petitioners deserves.- ^

I

if*
.»:

Or
other relief which this august Court deems appropriate mayAny 0 ,

kindly be awarded to meet the ends of justice.

Interim reU^
relief the respondents may kindly be directed to 

of the petitioners on priority basis.
Bv way of interim 

finalize the pension cases .
i

.1
I •

■ 'Mi ! ,
'etitioners r

2017,2'^A' Thii

Shams ul Hadi
Advocatei Peshawar.

^^^^iReg'stw'Dated; 26/08/2017

cSSS^^f^structions of }ny client that Pe^tioners^have not

ESo^orislani: S:p"uklc
instant matter. o C A T E

111LISTOFBOOKSi
1. Constitution of Islamic Republic of Pakistan 

Pension laws.
i Any other law books according to need.

'l-'i “1973. 1

al:'- *
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JUDGMENT SHEET 
IN THE PESHAWAR HIGH COURT, 

MINGORA BENCH (DAR-UL-QAZA), SWAT
{Judicial Department)

W.P NQ.618-M/2017
With Interim Relief

Gul Zamin Khan and 22 others
(Petitioners)

Versus
District Education Officer (Male), Buner and 04 others.

(Respondents)

Mr. Shams-ul-Hadl, Advocate for the petitioners.Present:

Q4.10.2017Date of hearing:

JUDGMENT

ISHTIAO IBRAHIM. J- Vide our detailed 

judgment in the connected W.P No. 22-M/ 

2017, this writ petition bearing W.P 

No, 618-M/2017 is admitted and partially 

allowed to the extent of Petitioners No. 21 &

22 in the light of judgment dated 22.06.2017 

in W.P No. 3394-P/2017. The respondents are ^ 

directed to pay pension of the deceased 

employees to their legal heirs within two 

months positively after receipt of this 

judgment

Announced
04.10.2017

Mohammad Ibrahim Khan
JUDGE-

Haqlbmth
JUDGE

\l ,d
T^mul/PS*
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JUDGMENT SHEET 
IN THE PESHAWAR HIGH COURT, 

MINGORA BENCH PAR-Ui|qAZA), SWAT
(Judicial Department)

i'

W.P No. 22-M/2017
With Interim Relief

Hazrat Ghulam and 01 other
(Petitioners)

Versus

District Education Officer (Male), Buner and OS others.

\ (Respondents)

Mr. ShamS’-ul-Hadi, Advocate for the petitioners.Present;

W.P No. 218-M/2017
With Tnterim Relief

She fAfial ^:02 others J 

^Versus
(Petitioners)

\:.Executive Engineer Public Health Engineering Division, 
Dir Lower at Timergara.,and OS.others.r^- (Respondents)

Mr. Shams^l-Hadi, Advocate for the petitioners.Present:

W.P No. 618-M/2017
With Interim Relief

Gul Zamin Khan and 22 others 

Versus

District Education Officer (Male). Buner and 04 others.

(Respondents)

i(Petitioners)

Mr. Shams~ul-Hadi, Advocate for the petitioners. rPresent;

04,10.2017Date of hearing:

ViP Ne. 2241 of 2(^7 Hunl Chtum intt an* elMr P£.0 <UiM) Bunar tnd «n«r«TaJamulPS*

■M

\
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/

JUDGMENT

ISUTTAO IBRAHIM. /- Through this single

intend to decide this petitionjudgment, we 

bearing W.P No. 22-M/2017 as well as the 

connected W.P Nos. 218-M & 618-M of 2017

as common questions of law and facts are 

involved in all these petitions.

Petilioners through , these 

petitions crave the indulgence of this Court 

under Article 199 of the Constitution of the 

Islamic Republic of Pakistan, 1973 with the

L

following prayer;

“It is, therefore, humbly prayed 
that on acceptance of this writ 
petition, the respondents may 
kindly be directed to grant after 
retirement to thebenefits
petitioners in shape of pension 
and otliers for which the 
petitioners deserve. Any other 
relief wliich this august Court 
deems appropriate may kindly be 
awarded ' to meet the ends of 
justice”.

Most of the petitioners in W.P
■

No. 22-M/ 2017 and 618-M/2017 have served

Education

i.

as Class-IV employees in 

Department Buner and got retirement on their

»iLP No. 22-Uol 2017 HlvolQniiHn tnO on* omorVfc Of.© (M«*I onO <">•*'»Tojamul/PS’



-3-

respective poste except Petitioners No. 21 & 

22 in W.P No. 618-M/2017 who are the 

widows of deceased employees namely Miraj 

Muhammad and Bakhtawar Shah respectively.

Likewise, petitioners in W.P No. 218-M/2017 

also performed their duties as Class-IV

Public

have

till their retirement inemployees

Health and Engineering Department, 

Lower. As per contentions of the petitioners,

Dir

their services were regularized m 2008 and the 

further confirmed in view of

Employees

order was

PakhtunkhwaKhyber

i\ct, 2009of Services)(Regularization 

whereafter the petitioners performed their

till theirduties as regular employees 

retirement The petitioners were hopeful that

they will get pension benefits after their

retirement’ but astonishingly they 

informed by the concerned departments 

the petitioners were not qualified for pension

were

that

as well as other benefits after retirement. The 

submitted applications before thepetitioners

concerned authorities for redressal of their

aMrV*. OtO (KUM) B«n*f Wfl «!!>•«vtp N». aa-** «*»’» **■*”•TaiamuIPS’
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bu^ in vain, hence, ^ese writgrievances

petitions.

for thecounselLearned

petitioners, inter alia, contended that family 

pension of the petitioners has beeni denied by 

respondents without any legal justification and 

action and inaction, if not set aside,

£

the same

would cause serious miscarriage of justice to

of the ‘ deceiisedand LRspetitioners

employees. Fvnther contended that the

has already been resolved by this Court 

through various judgments even a larger

same

issue

bench of this Court has delivered a judgment

involved in these wntthe questions 

petitions whereby several contract employees 

awarded the benefit of family

on

have been

on their regularization. Learnedpension

counsel concluded that the petitioners, being

also entitled -CLat par with those employees, are 

to the same relie|’.

AdvocateLearned AssistantL
connection withGeneral, present in Court in

WP MS JC17 Hum Ofniitn irti (W* 0U>W ». 0£.0 »«) BofW ««l
TBjamoVPS*
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some other cases, was put on notice of these

writ petitions and he was confronted with the 

this Court especially the 

>ench at the

judgments of

judgment passed by the larger 

principal seat of this Court Learned A.A.G.

tiie contention of petitioners andopposed

submitted that the petitioners 

to the benefit of family pension under the

not entitledare

relevant rules.

in W,PNo.lRespondent 

No. 22-M/2017 and 218-M/2017 filed their 

Para^wise comments whereby they denied the

6.

claim of petitioners and contended that the

fixed pay besides,petitioners were serving on 

they have ndt served as regular employees for

the period prescribed under the relevant rules,

not entitled to get thetherefore, they are

benefits they have prayed for.

theconsideredWe haveZ

of learned counsel for thesubmissions 

petitioners as well as 

and have gone through the available record.

of the learned A.A.G.

WB Ns. 2W< s' Mutil Cfculsm snd ons s»s» Vi. D.tO BuMf sthsr*
Tajamul/PS*
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No doubt, the petitioners, as well 

as predecessor of some of the petitioners had 

been appointed as Class-IV employees in the 

Education De partment and Public Health and

L

Engineering Department on contract basis and 

retired on attaining the age of

an admitted fact
were

superaxmuation but it is also 

that services of contract/adhoc employees

have been regularized in view of Khyber 

Pakhtunkhwa Employees (Regularization of 

Service) Act, 2009 and a proper notification

has been issued by the Provincial Government

for resolutionto this effect The question 

before this Court is whether the petitioners

and LRs of the deceased employees 

entitled to family pension in view of the Act 

ibid or not, this question has been resolved by 

the larger bench vide judgments c 

22.06.2017 in W.P No. 3394-P/2016 and W.P

are

. dated

No. '2246-P/2016 however, a prelimmary 

objection regarding maintainability of the writ 

raised by learned. A.A.G beforepetitions was 

the said bench. It is noteworthy, that there

were two sets of petitioners i.e the rethed
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employees who moved the petitions in
}. j .

personal capacity which were decided by the 

larger Bench vide judgment dated 22.06.2017 

in W.P No'. 2246-P/2016 whereas the 

remaining petitioners were legal heirs of the 

deceased employees who sought the benefit of 

family pension on the strengtl| of regular 

performed by their respective

were

service

predecessors whose writ petitions 

decided vide judgment dated 22.06.2017 in 

W.PNo. 3394-P/'2016.

Whether the writ petitions filed 

by retired employees/civil servants in personal 

capacity £u:e maintainable before Court or 

not,

bench in judgment dated 22.06.2017
I

T4o. The relevant part of the

judgment is reproduced herein belbw:-

P.

this question was adjudged by the larger

in mL

“We hre not in consonance with 
the first argument of learned 
counsel fcjr the petitioners because 
under Section 2(a) of the Service 
Tribunal Act, 1973, “civil servant” 
means a person who is^i or hag 
been, a civil servant within the 
meaning of the Civil Seiwants Act, 
1973. Petitioners are retired civil 

Admittedly, dispute 
a civil

servants, 
regarding pension of

WP Nb. aJI o» IM't Mart Ghdw aid 0B« BBwrVfc 0.t& (Milil •O'WTaiatnuims*
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servants squarely falls in terms 
and cpnditions of service of a civil 
servant, hence, Service Tribunal is 
vested with exclusive jurisdiction 
in such like matter. It has 
persistently been held by this 
Court as well as by the august 
Supreme Court of Pakistan that a 
civil seiwant, if aggrieved by a 
final order, whether original or 
appellate, passed by the 
departmental authority 
regard of his/her terms and 
conditions of service, the only

him/her

with

remedy available to 
would be filing of appeal before 
the Servite Tribunal even if the 

involves vires of particularcase
Rule or notification’’.

The larger bench in the above 

referred judgment also discussed the point of 

alleged discrimination and viol^on of Article 

25 of the Constitution and heldthat:-

“We deem it necessary to clarify 
that a civil servant cannot bypass 
the jurisdiction of 
Tribunal by taking shelter under 
Article 25 of the Constitution in 
such like matter. The Service 
Tribunal shall have the exclusive

case which is 
the terms and

Service

I ■jurisdiction in a 
founded on 
conditions of service, even if it 
involves the question of ^iolation 
of fundamental rights bei^use the 

Tribunals constitutedService 
under
Constitution are the outcome of 
the constitutional provisions and 
vested with the powers to deal 
with the grievances

of theArticle 212

of civil

Wf,Ne.224iPf!017 H*irtlOhyl*B .nd^woBiwVi. D.U Biin.rijiddh«».TejamuW?^'
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t
servants arising out from original 
or appellate order | of the 
department”.

in light of the above observations

of the. larger bench, the writ petitions filed by
I

retired civil servants in personal capacity are 

not maintainable before this Court in view of

the bar under Article 212 of the Constitution

and we have no other option except to

transmit such writ petitions to the concerned 

quarters to treat the same as departmental

appeals.

Adverting to the maintainability 

of writ petitions to the extent of legal heirs of 

deceased civil servants, iii this regard too 

we rely on another judgment of the same date 

le 22.06.2017 rendered by the l^ger bench in 

W.P No, 3394-P/2016 wherein it was

10.

\J

observed that:-

“11, Goin^g through the law on the 
subject and deriving wsdom from 
the principles laid down by the 
Hon’ble apex 
judgments (supra), nje are firm in 
our view that peritioners/legal 
heirs of the deceased employees 
have locus standi jto file these 
petitions because the pensionaiy 
benefits are inheritable which

Coiirt in the

WP No. 22.U et 2017 Hum SIdw one stmr VI 0 J.O (UDe> Busef Ml etheieTafemulffSt
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uinder section 19(2) of the Khyber 
PaUitunkhwa Civil Servants Act, 

the demise of a civil servant, 
devolves upon the legal heirs. The 
petitioner^, as stated eaijlier, being 
Lfe of the deceased civU servants 
4o not fall within the definition of 
“Civil Servanf% and they having 
no. remedy under Section 4 of the 
Servic^ Tribunal Act to file appeal 
before the Service Tribunal, the 
bar under Article 212 of the 
Constitution is not attracted to the 
writ petitions filed by them and 
this Ctjurt under Article 199 of the 
Constitution is vested with the 
jurisdirtion to entertain their 

Resultan^uy, 
regarding

on

thepetitions, 
objection 
maintainability of the petitions 
stands rejected”.

non-

■ In light of the above observations 

recorded by the larger bench, W.P No. 618-M/ 

2017 to the extent of Petitioners No.21 & 22, 

being legal heirs of the deceased civil 

servants, is maintainable before this Court in 

exercise of its ppwers under .\rticle 199 of the 

Constitution.

to merits of W.PNow adverting 

No. 618-M/2017 to the extent of legal heirs of

11,

the deceased civil servants, while referring to

Rules 2.2 and 2.3 of the West Pakistan Civil

1963 the largerServices Pensions Rules,

WJ* Mo. 2241 Of 2017 H*zm aoittnond OM oBW V*. OJJ (•••••) Bonof oraort
Ts)8rm*PS*
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m
bench in its judgment dated 22.06.2017 in

!

W.P No. 3394-P/2016 held that:-

“The rules ibid reveal that the 
service o>f goyernment servant 
begins to qualify for pension from 
the very first day of his/her taking 
over the charge, irrespective of the 
fact vrhether his/her appointment 
and entry into service was 
temporary or regular. It is also 
clear from sub-rule; (I) that 
continuous service of a civil 
servant shall also be counted for 
the purpose of pension and 
gratuity and by virtue of sub-rule 
(ii), temporary and officiating 
service followed by confirmation 
shall be counted for pension and 
gratuity”.

As per contention of the

petitioners/LFs, the respondents have refused 

their family pension on the ^ound that their 

predecessors have not completed the 

prescribed length of service after
j

regulEffi^tipn. jlhis point has also been 

discussed by die larger bench in the afore 

referred judgment in the light of Section 19 of1

the NWFP Civil Servant (Amendment) Act,

2005 and KJiyber Pakhtunkwa Civil Servants

(Amendment) Act, 2013 and it was held that:-

W Ho. ^ of «ad OM oUw O.e.0 {Mill) Bufltr Ufid «a«i



- 12-

“From bare reading of section 19 
of Amendiment Act, 2005 and 2013 
respectively, it is manifest that the 

persons selected for appointment 
on contract basis shall be deemed

andas regular employees 
subsequently were held entitled 
for pensionary benefits. The 
deceased employees have 
completed the prescribed length of 
service as their servicje towards 

pension shall be counted from the 
first day of their appointment and 
not from
regularization of their service”.

date ofthe

The similar relief sought by legal

;s through W.Pheirs of deceased civil servan

granted by theNo. 618-M/2017, has been

larger bench to similarly placed persons, 

therefore, Petitioners No. 21 & 22 in W.P

No. 618-M/2017 are also entitled to the same

relief on the groxind of parity.

In tile backdrop of the above, this 

writ petition i.e W.P No. 22-M/2017, W.P 

No. 618-M/2017 to the extent of Petitioners 

No. 1 to 20 & 23 as well as the connected W.P 

No. 218-M/2017, being not maintainable 

before this Court, are transmitted to the 

concerned Secretaries to the Government of

12.

treat them asKhyber Pakhtunkhwa to

WP No. a-M »17 Hiirtt ehu*Bn .nd oi. other V» 0£.0 (MlU) BuflOf lofl olhMTaj«niul/PS*

d'
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departmental appeals and decide strictly in 
o j - '

accordance with Civil Servants Pension Rules,

1963. The concerned Secretaries while

deciding the departmental appeals, may take

guidance from the judgment of the larger
° I

bench refen-ed to above, W.P No. 618-M/2017 

is, admitted and partially allowed to the e?ctent 

of Petitioners No. 21 & 22 in the light of 

judgment daied 22.06.2017 in W.P No. 3394- 

P/2017. The respondents are directed to pay 

pension of the deceased employees to their 

legal heirs. ] Respondents are further directed to 

dp the needful within two months positively

after receipt of this judgment.

/Announced
04:10.2017

Mohammad Ibrahim Khan 
JUDGE

tiaq Ibramm 
JUDGE

/.'O' -c

w.pnb. 22*1 oiaoiTHMfwChiiiiniind on# flow w. D.E.0 (MM Buotrind «h«i»TajatrwUpS*
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