27.01.2022 Learned counsel for the appellant present. Mr. Muhammad
Adeel Butt, Additional Advocate General for official respondent No. 1
to 3 present. Counsel for private respondent No. 4 present.
Arguments heard and record perused.

Vide our detailed judgment of today, passed in sérvice appeal
bearing No. 1225/2019 “titled Momin Khan Versus Assistant Director,
Local Government & Rural Development, Lakki Marwat and three
others” is accepted, the impugned order of his termination from
service is set aside and appellant is reinstated into service against his
respective position with all back benefits with further direction that
private respondent also shall not suffer for lapses of the‘respbndents,
hence he also be accommodated. Parties are left to bear their own

ey

costs. File be consigned to record room.

ANNOUNCED
27.01.2022

(AHMADSULTAN TAREEN (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E)



" 06.01.2022

. (Atig-Ur-Rehman Wazir)

14.01.2022

~

~ Clerk to counsel for 'the appellant present Mr. Kablrullah'
Khattak Additional Advocate General for respondents present

Clerk to counsel for the 'appellant requested for adjournment on L

.‘the ground that counsel for the appellant is not available today, due to"' -
“general strike of the bar. AdJourned To come up for arguments before o

the D.B on 14.01. 2022.

Member (E). .

Learned counsel for the appellant present. Mr Rlaz

‘ :Khan Pamdakhell Assistant AG for respondents present'“ |
| Junior to counsel for prlvate respondent No. 4 present and

"requested for adjournment as senior counsel for ‘private

respondent No. 4 is not available today. Adjourned. To come . ‘

up for arguments before the D.B on 27.01.2022. -

(Atig-Ur-Rehman Wazir) Clg%ﬂ{
Member (E) - S



s

02.11.2021 Counsel for the appellant, Mr. Muhammad Adeel-
Butt, Addl. AG for the official respondents. and counselh

for respondent No. 4 present'.

- 'The_ learned Member (Judicial) is on leave,
therefore, case is adjourned. To come up for arguments
on 07.02.2022 before the D.B.

Chairman

06.12.2021 Learned  counsel for the appellant present. Mr. Mohsan
Khan Kundi, Assistant Director alongwith Mr. Kabirullah Khattak,
Additional Advocate General for official respondents No. 1 to 3
and junior of Iearned' counsel for private res‘p'o'nd.ent No. 4
“present. R
Junior of learned counéel for private respondent No. 4
sought adjournment onf the ground that learned senior counsel is - :
" busy before the august Supreme Court of Pakistan. Adjourned. -

Case to come up for arcjumerits on 06.01.2022 before the D.B.

-
ﬁ
. 0y

(Salah-ud-Din) C man
Member (J) :



~30.06.2021 Mr. Arbab Saif-ul-Kamal, Advocate, for the appellant bresent.

| Muhammad Adeel Butt, Additional Advocate General for official
respondents No. 1 to 3 present. Mr. Taimur Ali Khan, Advotate, on
behalf of private respondent No. 4 present and submitted Memo of
appearance with request that he will submit \_Nakalatnama on behalf
of private respondent No. 4 on the next date. The Memo of
appearance is placed on file of Service Appeal bearing No.
1080/2018. Adjourned. To come up for arguments before the D.B on

15.07.2021.
(ATIQ UR REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) . MEMBER (JUDICIAL)
15.07.2021 Mr. Arbab Saif-ul-Kamal, . Advocate, for the ap’pella"r_\t B

present. Mr. Muhammad Adeel Butt, Additional Advocate General
for official respondents No. 1 to 3 present. Mr. Taimur Ali Khan, _

oo AR . g .:i " —_—

Advocate, submitted Vakalatnama on ‘behalf of priv‘ate '

respondent No. 4 and requested for adjournment on the ground

that he has been engaged today and has not gone through the -

record. Adjourned. To come up for arguments before the D.B. on o

16.08.2021. S
(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
A \ MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
16/08.2021 Since 16.08.2021 has been declared as Public holiday on
. account of Moharram, therefore, case is adjourned to 2@511;2021 for

the same as before.

Reaggr



5

. ?379«2020 ‘ Due to summer vacation, case is adjourned to o
L /-4 .2021 for the same as before. '

L 01.02.2021 Learned counsel for the appellant present. Mr. Kabirullah

Khattak learned Additional Advocate Generall for official
respondents No. 1 to 3 and private respondent No.4 in person

present.

" Private respondent No.4 requested for adjournmé_nt_ that his -
‘counsel is not available today. Adjourned. To come up for
arguments on 30.03.2021 before D.B.

" (Atig-Ur-Rehman Wazir) (Muhamma
Member (E) Member (J)
. Q«
30.03.2021 Due to non availability of the concerned D.B, the case is

adjourned to 30.06.2021 for the same.
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03.11.2020  Ilnior to counsel for the appellant and Addl. AG for

the respondents present.
The Bar is observing general strike, therefore, the
matter is adjoupned to 28.12.2020 for hearing before the

D.B.
A

N

.

- (Mian Muhammad) . Chairman
Member

[ e, N S




05.03.2020
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" Counsel for the épp'elvlanty‘present. Mr. Kabirullah Khatta'k;;":
Additional’ AGA forv.‘-ofﬁcial respbndents No.»'l»to 3 ahd private-
respondenf No. 4 in person present. Private respondent No. 4
requested for adjournment on the ground that h_:i,s "c’ounSel is |

not available today.” Private respondent. No. - 4 is strictly - o

directed to produce his counsel on the next date positiVer. |

My, '
(Mian Mohammad) o (M Amin Khan Kundl)
Member - Member

-z /ﬁéﬂﬁe%wﬁzm%%z/ r
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29.06.2020

24.08.2020

1

Due to COVID-19, the ca$e'is adjourned to 24.08.2020
for the same. '

4

Due to summer vacation tase to come up forthe
same on 03.11.2020 bgfore D.B.

er



Q -Service Appeal No. 1089/2018 3 - ”‘!/

S 12.09.2019 Junior counsel for the appellant and Mr. Kabirullah Khattak,
| Additional AG for the respondents present. Junior counsel for the"appellan't
‘requested submitted rejoinder, which is placed on record. Junior counsel for_

the appellant also requested for adjournment on the ground that leamed

senior counsel for the appellant is not available today. Ad_]ourned o

18.11.2019 for arguments before D.B.

. (Ahmad Hassan) o (M. Amin Khan Kundi) &
N Member : ;«e: : Member . o
©18.11.2019 N Counsel for the appellant present. Mr. Kablrullah‘...‘_A;-:,f:,,,;_:.'

-~ o~

" Khattak, Add|t|onal AG for offtcnal respondents No. 1to 3 and.f"_‘f“-f}‘.‘
private respondent No 4i in person present Prlvate respondent
No. 4 requested for adjournment on the ground that his counsel "

is not available today. Adjourned to 16.01.2020 for arguments___-J‘A:“'-.l-f:

before D.B. DI
(Huﬁi\ah) | (M? Amvin Khan Kundi)
Member Member
I ‘i.' [ .
16.01.2020 Due to general strike on the call of Khyber Pakhtunkhv_va .

Bar Council, learned counsel for the appellant is not'a\./ailable.f .
today. Mr. Kabirullah K.‘hattak, Additional AG for Offic‘ié'l"_:"V |
respondents present. Adjenrned to 05.03.2020 for argume'nts--"'f L
before D.B.

(Ahm{Hassan) ‘ (M. Anﬂém ndi)

Member Member



25.04.2019

'_ behalf pnvate respondent no.4 not submitted. Requested for

~ adjournment. Adjourned. Case to come up for written reply of

Appellant in person present. Addl: AG alongwith Mr.
Yousaf Jan, Secretary Village Council for official respondents |

and private respondent no.4 in person present Wntten reply on

Rttt Tt e

respondent no.4 on 19.06.2019 before S.B.

R ] T

19.06.2019

12.07.2019 -

(Ahmad Hassan)
Member

Counsel for the appellant, Mf. Kabiru]lah Khattak,
| Additional AG for ofﬁmal respondents No. 1 to 3 and private
respondent ‘No. 4 in person preset. Joint para-wise comments on
behalf of official respondents No. 1 to 3 has al_ready been
submitted. Written reply on behalf of private respondent No. 4 not
submitted and he requested for further time to submit w_ritten'
reply. Last chance is granted to private respondent No. 4 to submit
- written reply. Case to come up for Written/comments on behalf of

private respondent No. 4 on 12.07 .2019 before S.B. -

(Muhamma ﬁn Khan Kundl)
Member

Counsel for the appellant and Addl. AG for ofﬁoial
respo‘ndents No. 1 to 3 who already submitted Written reply.
~ Respondent No. 4 in person present and submitted written
reply: To come up for arguments on 12.09.2019 before the o
D.B. The appellant may submit rejoinder within a fortnight, o ) 3

it so advised.

_zt/

Member




':é,':r','« - g l-a, | ! )
04.2.2019 Counsel for the appellant and Add!. AG alongwith
Yousaf Khan, AD for the official respondents present. Mr.
Muhammad Tariq Qureshi, Advocate has submitted
‘Wakalatnama on behalf of respondent No. 4 which is
i : placed on file.
N\Z%"’ Representative of the official resporiiients states that

the requisite reply is in the process of preparation and will
positively be submitted on ‘the next d—;ﬁte’ of hearing.
Adjourned to 27.03.2019 before S.B. The private
respondent No. 4 may; also furnish reply to the appeal on

the next date, if so advised.

i ~

Chairman

27.03.2019 | Learned counsel for the appellant present, Mr. Kabir Ullah
Khattak learned Additionél Advocate General alongwith Yousaf

J Khan AD for official respondents present. Learned counsel for

‘%\ ]g:l?i\i'?ate respondent No.4 aiso present. Written reply submitted on
behalf of official respondents. Learned counsel for private

| respondent No.4 seeks time to furnish written reply/comments.

Granted. To come up for written reply/comments on behalf of

e



B 11.12.2018 ~ Counsel for the appellant Yousaf Jamal Shah present.
Preliminary argumenté heard. It was contended by learned
counsel for the appellant that the appellant was appointed as
Naib Qasid in Local Government Department by the
competent authority vide order dated 15.03.2016 on the
recommendation of Selection and Recruitment Committee. It
was further contended that someone was aggrieved from the
appointment order of the appellant therefore, he filed Writ/
Petition against the appellant in the Worthy Peshawar High
Court Peshawar and the Worthy Peshawar High Court

. Peshawar disposed of the Writ Petition vide order dated
28.02.2018 and directed the competent | a}ith&ity\': to re-
examine the e}gp\ointment of the private respondents, merit
posi‘:[iog of Eh‘e éppellant and pass an appropriate order
keeping in mind the rulés, policy and the terms and conditions
incorporated in the advertisement for appointment of Class-
IV employees, after providing the parties an opportunity of
hearing and thereafter the competent authority vide order
dated 18.04.2018 terminated the appellant from service. It
was further contended that the appellant filed departmental
appeal on 11.05.2018 but the same was not responded hence,

the present service appeal. It was further contended that

“ neither the appellant was issued any show-cause notice nor

kY
Ly

]

§

"

the appellant was provided opportunity of personal hearing
but the competent authority has passed the impugned
termination order illegally therefore, the impugned order is

liable to be set-aside.

The contentions raised by learned counsel for the
appellant need consideration. The appeal is admitted for
regular hearing subject to all legal objections. The appellant is
directed to deposit of security and process fee, thereafter
notice be issued to the respondents for written
reply/comments for 04.02.2019 before S.B. '

——

(Muhammad Amin Khan Kundi)
Member

¥
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& Form- A
FORM OF ORDER SHEET |
Court of - ' : - :
Case No. . 1087/2018 |
S.No. | Date of order Order or other pn‘oceeding:s with signature of judge
proceedings
1 2 3
1. 03/09/20;@%@5_ The appeal of Mr. Yousaf Jamal Shah presented today by Mr. |,
Saaduilah Khan Marwat Advocate may be entered in the Institution.
Register and put up to the Leérned Member for proper order pIe"ase;
o Z AN
Yo 1% 1 O REGISTRAR
7 This case is entrusted to S. Bench for preliminary hearing to

24.10.2018

. T
Yyt
N “

be put up thereon __ 24 /o £ .

: N _
Due to retirement of Hon’ble Chairman,  the
Tribunal is defunct. Th'erefore, the case is adjourned.

To come up on 11.12.2018.

Rehder
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v

G s



S

BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

fin

s.a No. 10D /2018
Yousaf Jamal Shah Versus Assistant Director & Others
INDEX

S. No Documents Annex | P. No.
1. | Memo of Appeal 1-4
2. | Advertisement dated 04-07-2015 | TA” 5
3. | Appointment order dated 15-03-2016 / g 6-7

Arrival report
4. | W.P/ Judgment dated 28-02-2018 "CT| 812
5. | Show Cause Notice “D” 13
6. | Reply to Show Cause Notice, 12-04-2018 | E” 14
7. | Termination order dated 18-04-2018 “F 15
8. | Appointment of R. No. 04, 19-04-2018 | 'G” 16
9. | Representation dated 11-05-2018 “H” | 17-20
Appellant

‘Through
Y lin
Dated: 29.08.2018

Saadullah Khan Marwat

Advocate.

21-A Nasir Mansion,

Shoba Bazaar, Peshawar.

Ph: 0300-5872676
0311-9266609



BEFORE KPK, SERVICE TRIBUNAL, PESHAWAR

S.A No. j_ﬁ% /2018
Yousaf Jamal Shah S/O Tayab Shah, | #hg’*’fﬂp"‘?‘ﬁZ§2“va
R/O Mama Khel, Lakki Marwat, | Divwry g
Ex-Naib Qaisd, Village Council - mm_a/ QLJ\Z
Bachkan Ahmad Zai,
Lakki Marwart. . . ... . e Appellant

VERSUS

1. Assistant Director, Local Government
& Rural Development Department,
Lakki Marwat,

2. Director General, Local Government

& Rural Development Department, Peshawar.

3. Secretary, Govt. of KP, Local Government
& Rural Development Department, Peshawar.

~ 4, Naveed U!Iah S/0 Khursheed Khan,

Naib Qasid, Village Council Bachkan Ahmad Zai,

- Lakki Marwat . . ... . e e e Respondents

;9 L= <=0<L<=2000<=>8
AN

wiledto-d}2Y  APPEAL U/S 4 OF SERVICE TRIBUNAL ACT, 1974

ﬁﬁ AGAINST OFFICE ORDER NO. 5246-50, DATED .
CEISTraR )
S5 18-04-2018 OF RESPONDENT NO. 1 WHEREBY

SERVICES OF APPELLANT WERE TERMINATED

AND R. NO. 04 WAS APPOINTED AS NAIB QASID
FOR NO LEGAL REASON:

EPL=>EOC=>EC=>LK=>0

Respectfully- Sheweth:

1. That on 04-07-2015, R. No. 01 floated advertisement in daily
Newspapers for appointment of Class-IV servants in their .
respective Village Council. (Copy as annex “A")




That after going throu:;:Jh "the p:escrlbed procedure of selection,
appellant was appointed as Naib Qasid on regular basis on the
recommendations of Selection and Recruitment Committee vide
order dated 15-03-2016 and assumed the charge of the said

assignment on 18-03-2016. (Copies as annex "B")

That on 31-05-2016, R. No. 04 filed W. P. before the Peshawar
High Court, Circuit Bench Bannu to declare the order of
appointment of appellant as illegal and he be appointéd as such,
which petition came up for hearing on 28-02-2018 along with
other connected Writ Petitions on the same point and then the
hon’ble court was pleased to hold that:-

All the cases are remitted back to R. No. 01 to re-examine
the appointments of the private respondents and passed an
appropriate order in light of Rules and Policy after providing the
parties an opportunity of hearing. The entire process shall be
completed within two (02) months positively. The Writ Petitions
were disposed off accordingly. (Copy as annex “C”) '

That after remitting of the said judgment tb R. No. 01 f:_or
compliance, Show Cause Notice was issued on 30-03-2018 to
appellant Ato explain his position which was replied on 12—044-
2018. (Copies as annex "D” & "E”)

That on 18-04-2018, R. No. 01 terminated services of appellant
with immediate effect on the score that he was not the appointee
of his own Village Council. (Copy as annex “F")

Here it would be.not out of place to mention that R. No.A 01 -
appointed numerous other candidates not in their own Village
Council but in others i.e. Umair Ahmad Village Council Khero Khel
Pakka appointed at Serai Naurang-III, Faheem Ullah VC Khero
Khel Pakka appointed at VC Gerzai, Washeeuilah VC Wandé '
Aurangzeb appointed at VC Attashi Mechan Khel, Ezat Khan VC'
Wanda Saeed Khel appointed at VC Kalin, Sher Nawaz VC Issik
Khel appointed at VC Wanda Baru, Siffat Ullah VC Khokidad Khel
Lakki City appointed at VC Jung Khel, Momin Khan VC Lakki City
appointed at VC Abdul Khel, etc their services are still retained till

date, so appellant was not treated alike and discriminated.



GROUNDS:

That on 19-04-2018, R. No. 04 was appointed as such."_by R. No.
01 on the post of appellant. In the judgmént, the hon'ble court
never directed the authority to appoint R. No. 04 as IIVaib Qasid

and to terminate services of appellant. (Copy as annex ?‘G”)
{

That on 11-05-2018, appellant submitted representatl'ion before
|

R. No. 02 for reinstatement in service which met dead response
|
|
I

till date. (Copy as annex “H")

Hence this appeal, inter alia, on the following grounds:

|
.
]
|

l
That appellant has in his credit the educational qualification of

M.A. |]
!
That appellant applied to the said post of his own Villag];e Council -
and it .was incumbent upon the department to appoirlfpt him as
such in his own Village Council and not in any other. Helcould not

be held responsible for the lapses of the respondents, if !!any.
|

|
That when the matter taken to the court, the department was
|
legally bound to transfer appellant even other incumbents to their
own Village Council to save their skins.

1
|
That as and when Show Cause Notice was issued to 'appellant
regarding appointment in other Village Council, then he should
rectify the mistake, if any, because the lapses were on tf}we part of

the authority and not of the appellant and in such situation, he
could not be made responsible for the same. 1

l
That appellant was appointed as per prescribed manner after
observing the due codal formalities.

. 1 |
That as per law and rules, appellant is liable to serve anyllwhere in

District, outside District / Province even outside Country,l then he

can be appointed anywhere for the purpose, being citiz<lan of the
1

country. |
l
i



(j. That it is to be ascertainéd as to _wheth’er R. No. 04 has applied to
the said post or otherwise. In such a situation the department
was legally bound to advertise the said post.

h. That R. No. 04 was never gone through the process of selection, .
so at such a belated stage when his name was not recommended
by the Departmental Selection / Recruitment Comfnittee, he
could not be appointed straight away as such.

i That in the aforesaid circumstances, order of appointment of R.
No. 04 was not only illegal but was ab-initio void. The same was
based on favoritism.

j. That service law is alien to the word “Termination”, so on this o \

score alone, order of termination of appellant is / was illegal.

K. That order of appointment of appellant was acted upon, effected
and got finality, the same was made byﬂthe.competent authority
and cannot be rescinded in the manner taken.

I That appellant was paid Monthly Salaries for about 02 Years and
02 Months which gave vested right to him. '

m. That order of termination of appellant from service is based on
malafide.

It is, therefore, most humbly prayed that on acceptahce of . | \
the appeal, order dated 18-04-2018 of R. No. 01, and appointing 4 :
R. No.- 04 as Village Council bé set aside and appellant be IS
reinstated in service with all consequential benefits, with such

other relief as may be deemed proper and just in circumstances
of the case.

(50007
Appellant

Dated.29.08.2018 Saadullah Khan Marwat
Amjad Nawaz R
Advocates - ' NE
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1L The respohdenté may kindly be directed
to appoint the pe‘titione'r as class-IV
BPS “I" for th_e-village council _Aba—

Khel (I), according tc law, rules and

policy.

I |} Ary other ‘dpproprfate remedy

according to law as this honorable

| court deems fit. "

Frcts of the case, in brief, are that by means of an

Ed

I
advertisemient dated 07.7.2015, the réspondent No.2 invited

'“'“applicatibns for appointment against the post of Class-IV
Al o .

employees (BPS-1). on the tefms and conditions mentioned

= ' therein. In pursuance thereof petitioner applied for the same,

.7 competed with others, however, on merit he could not.be ;7

B ; 4911 foor i Y s NT o mamnnmt D
selected pather one Tepranullahirespoident No.4 was Gppoiiied

c
as such, hence, this petifion.

3. | In pursuance of order of this court, respondents

" No.3 & 4, submitted their para-wise comments raising therein

many legal and factual objections. : ATT TED

ENAMINER
Peshamnat 33izm Cons?

simranallah®  (D.13)  Justice Muhammad Nasir Mahfooz and Justice Shakeel Almad TR e T




s

and conditions "mentioned therein,

i .
contesting P

however, res

|

was specifica

!

|

to ,.'be fi

countil/Neis

—

the resident
of the meeti

as Annexur

appears a

council/Nei

- pursuant  thereto the

all\'rtié:; appalied for the same, competed with others,

1]'oon(lent No.4 was appointed as such, on merit. Tt

lly mentio:hed: in thé édve;rtiséfnént that posts were
led from the 'Disfr-ict*" concern;ad/ villa’gg
;ihbourhdpd éouncil; and preference will be givento
of village c«o.uncii. concerned. Perusal of the minutes
ng of selection and recruitmerit‘committee enclosed
e-A at Page-6 fe_ﬂects _tbat n.ame of the petitioner
t S No.34 ; and m the. -clolumn lof ' villagc;

ghbourhood council, it was recorded as Abba Khel

(1) and t&xe_ post in question Wwas filled through open

competition; al

50 belongs to village council/Neighbourhood

council. The Juestion whether the petitioner applied for

5. petitioner |

!
/' factual in

4
1
1

~

appointment against_thc impugned posf or not and whether the

belongs to village council, Aba Khel-(1) are purely
i - -
inatu-e which can only be answered after recording

!\ pro and cc ntra evidence and this exercise cannot be done in writ
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=
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(D.B) Justice- Muhammad Nasir Mahfooz and Justice Shakeel Ahmad
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4. It was mainly érgued By the learned counsel for the

'petxtlone1 tha’t“_respondcnt No.4, Imranullah, had neither applied

ez

against | the impugned post nor belongs to village'

council/Neighbourhood council, Aba Khel-(1), therefore, his
aépointment is iilegal, W{théut_ lawfﬁl aﬁthol:i{y andt esamé is

¢

]

liable to be struck down and in’ his place, petitioner is entltled
.

for appc{»intm ent.

5. As against -th'at., :l.ea'rned counséi appearing on
b'elllqif of respondent No.4 and learned Addl: A.G appearing on
pehalf .of official resp‘oﬁdenﬁs joiﬁtly argued that respondent
N§.4 beiongé to- viliage council/Neighipournood cunieil, .A‘oa
Khel-(1) Distfi.ct Lakki Maﬁat a's.is réﬂectéd from Apnexure-
H at | Page-15 :a.nd minutes of- meeting of - selection and
;“'recruiti;ilent 'committet.a:enclosgd as Annexure-A at Page-6 of the
commeénts, and prayed folxj disnﬁssal of the writ petition.

6. | Arguments heard and record perused.

7. It is evident from. the recdfd that through a public

‘ notice.  deted  07.7.2015, applications were invited for

appomtment against Class-1V employees BPS*01 on the terms

?lmranunah‘ ‘D.B) Justice Muhammad Nasir Mahfooz and Justice Slmkccl Ahmx T T E D
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" For what has been discusséd above, this writ

pétition' 1s i&isrnissed ‘being not maintainable, however, the

petitionéf éﬁall e at liberty to seek her relief before the court of |
B | T

; . corﬁpetent ?j-urisdictiom if so desired.

Announced.
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ithe Ib!lmving Naily Qusi, Viltape / Neighhoilinog Caumnl iy It_gu_‘;h
| :osual Whwandes hninsible wnder (e ritfey CXISHIR policy g

3-l"‘f:'cog1clitj(}.ns Riven below w.e [ (1 tate of takiiy ver lhpjr-_:ch:uﬁq i
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1. Mis Services will b liahle

'-;.:"'

. b teumination vy ape Hgith natice in advgpee i cither side, by iy, Case of' resignation withowt -
Lo hiblice, oiie, AN pAY Shall e s efyeq towards Gavermen, Coe . e Pat o7
vl e \s:illt be on obalion oy heriod of we year extendable for a Trtheperio of 12 mowins and during this probationary

© L period he will noj he eititled i Apply for any fong leave cie, SR . it
! l'_"-l' His services wily be puverne by sucli roles and regulations ps g in vogie ang as may be issucy by the Govcvimbnc from |
;," fne o fime,: : ‘ ¥ s

pood His services can e ferninaient qy any
it Cuse of miscondycy, he will 1y
ijj,‘ Made Treniline g, time,  ~

i 5!

ime in cage i petformunes: s found unsatisfuctory

during uroba[ibnary nchod'and in -
€ preceded againgt (e Removal froy Scrw’cq {Special Powe

r) Ordinince, 2000 and the rules

. . B S
' © 50 He shoult FERORLTHS qirvin] g ull,cnnccl‘ncd. e will alsg O e erithed o uny TA/DA for his Tiest ar:’ivzlt/join;:lxgduly but
: Jincase he s Willing to fuin (e tily, he Shoidd furnish his un-willingness gn 5 stamp paper to he offico of i undersigneq,
tf i HIS Bervices e also dinble 1y he terminled ilany ol his docwments i lound fake, or.allered, gy any later stage and that he
f: will not entitle 1o imileryn any litigatioy. M . L i :
i 1 Che Mndersipyed deserves (he righis 1o mmen or add any condizing 1 hi “appoibtiment order, A -
Fiv 8 M Me s Fequired 1o rroduce Heqlry and Age Certificate from the A~Icu‘icr}l.St,rpcrimcmlcnt DO Hospital, Lokk] .(\{‘innv;u
I" ‘ithin V3glays. . L [ TS RS E
w1t o The TPYINIENT g 11y, subject 10 the condilions it 1he candicIu_l_c»f‘:as-“}pcrmpncm domicile of Districl Lakki Marway, .
BE gl . S s O . - : HE
.!{."‘H" e wbirve I and conditions re neeepied, he shau iu'nncdinlcf.\r conimunicate 1o this office, ang Tepart for duty 1y (he K
," ; |i‘|gl]cn‘xigJu:gr'“-m,i...( 15) NS g whieh ihis ipninnigen, wder may he trenid gy eihced iy respect plihg candidate, 1 D :
I - o :
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: Copy Torwarded ;. © 4 -

I Peshaway,

! :'I'hu'l)islrl'c-t Nazim J2istrict Governme, Lakki Maewa, M :
5 The Depaty \'..'mmuissioucr/ Chaitman Selecting Conunirlcc,'l.nkki Marwyr,
D810 Seniny Ministey LL"Z&NDD,KJI,\'hcr Pakbtunkine, Feshaway-
YT Sccml:n;v LG&rop Khyhar P:-lehlnn!;lnz':l. Pesiaiwar, -
3 The Section ()l‘liccn(ﬁslab) Khyber Pakiunkhwg Peshawr .
L ehsis Munjeipat Hhicer / Member Sclection C‘mmnillv.:g. Lakki f\;lnl‘\\‘ill‘
{8 f'l’hc Distrigy Accounts Oficer, Lakk; Marway, C
T The i\i:a:/.im'N(“.iV(f sncerned Digipie Ltk ki Moy,
00 Al Supervisars LG&nrpy, Lakki Magway
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Naveedullah ° S/MOA Khurshid Khan. resident of
Bachkan Ahmadzal ,post ofﬁce Tajori, Tehsﬂ aﬂd
district Lakki Marwat......... S e,

.(Petitioner}.
x . VERSUS

l. Secretary  Local '+ Government &  Rural
Development Department, Government of
Khyber Pukhtunkhwa Peshawar,

B

. Director General, Local Government & Rural
Development Department, Khyber
Pukhtunkhwa, Peshawar : C

3. The Deputy Commissioner Lakki Marwat.

4. Assistant Director Local Government & Rmal
Development L)chutmcnt Lalkki.

5. YOUSAF JAMAL SON OF TAIB SHAH R/OZAFER KHEL
I)ISH\ICI ek ki marwat .

..................................... :....{..........(res_pondents)

WRIT PETITION UNDER ARTICLE 199 OF THE T
| CONSTITUTION OF THE ISLAMIC REPUBLIC OF
» . _ PAKISTAN, 1973.

PRAYER

*
On acceptance of this Writ pet1t1on this

Honoulable court my very graciously declare the

P appointment order of respondent no.5 as null and
void, illegal and against the criteria, laid 'down-in this -

respect in the advertisement for the post of Class-IV,

VITESTED

and thereby directing the respondents to appom the
EXAMINER ~

"-f“‘““"’;’l’@i g etitioner as Class IV in BPS-1, being entltled and -
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JUDGMENT SHELT
IN THE PESHAWAR HIGH COURT,
BANNU BENCH

Cludicial Department)

W.P.No.260-B/2016

-~

Naveedullah
hAavecauiian
Versus

Govt. of K.P.K throush Sccretary Local Govt. and .
Rural I)cvelopmcnt and others

IUDGMI‘NT

Date of hearing: 28.02. 2018,

Appellant-petitioner ' ‘/'[\/e,,/,o)

/ / A 7

7 t 7

ReSpondentr,.Qﬂ JL é? /Wq/ (/ a/ //7/

W

eesl szq S-S,

ABDUL  SHAKQOR, J.- - Same jtldgxlient as i‘n
W.P.N0.254-B/2016 (Sharifullah Vs. Govt. of K.PpK
through Secretary Local Govt., and Rural Deve‘lopmgnt
and others).

Annonnced.

D128, 02201 , Sﬁ/- r. Justice Abdul Shakoor)

St/Hr, f0stica S *kpp/ Ahmag §

: Dench

Futhoriz Cuut o Aatip 8}’ of

< Omun-r--'uahadd' Crder 1980
'|

1

Imran

(D530 Mr. Justice Abcdul Shakoor and Mr. Justice Shakeel .~(h.1-nud. IS
" .

w
&



L Y JUDGMENT SHEET

A | (N THE PESHAWAR HIGH COURT,
| ‘

) ..~ BANNUBENCH

! . ,_(chf.{b_ic%:! Department):
E L . W.P.N0.254-B/2016 -
: _ T B 0 Sharifullah
. .\’érwim
: i o .
) Govt. of 1\ 1‘ 1\ llnomfh ‘§cc1 ctary. Locai G vt and
Y‘___"' Rm .\1 I)Lvekmment and others e
}UI)C‘MH\H
‘..‘

Dalce oi’hcaring: "‘3 02. 7.01‘5

- * Appellant-petitioner j'J/ /\‘/ /le aw}' nggﬁ

ity i

/

\ o \.
. o ; / ’
e sponden l_—-.:.é_:_;;/;,f,/)‘{' = 4 /)/A, { Ao é {;Z’/

o /CM r'm_CéLm—é_lu had A f;

v m 4 n
e ——

‘ ABDYUL 61[41&(701? l by this amnlc _]'l.l( logment. we
l propose to decide the lo!lowmu petitions having identical -
' : questions of Iuw and lLacts:-
1. W.PNo. 254-13/2016.

(Sharifullah Vs, Govt. of K.P.K through
Secrclary  Local  Govt. and  Rual
Development and others). i

o WP N0.260-B/2016.

PSP e s bt

<= (Nuavecduliah Vs, Govt. of K.PUC through
: Seerctary L ocal  Govl- and  Rural
: CDevelopment and others).
| - 3. I.P.No.274-B/2016. B
‘ .
[ S., . \Muhammad Sabir- Vs, Govl, of KK~
\I X - through Sceretary  Local Govl. and Rural
I U \LiOPll\Llll and olhus) : : A
s . A
: i
§ i . - . .
Sl 4. 1 1).1\"0.2&3-3/,.3()16 o
\ " ' A Qe
I‘ -~
1 sCANNEL o
:l L * L By Me distiey indad Shitoar aned L, Jusiice Shevkeel Alwad,
!, | | o
i
{ 5
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R A 4
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PITINAN

3. © Aller arguing the case at great length, the learnéd

1y

(Shakeel Khan Vs, Govt. of K.P.K through

Sccretary - Local  Govt.  and  Rural
Develapment and others). ‘ '
5. W.P.No:292-B/2016, S
. (Zafarullah Khan Vs, Govt. ot K.P.X through o
Secretary .. Local + Govt. and Rural
Dev Llopmull_dnd others). i
6. WP N34 3-B/301G
~(Shaltullaly Vs, Govt.of KUK through
- Segretary” - Locall - Govtr and  Rural
/ 'Duciopmcnl and olhub) T '
7. WP _f}ifo.‘-.a(%:};/zvf(: |
(Gul.- Tayaz Khan Vs. Govt, of IK.P.K through
Sceretary  Local,  Govi.  and  Rural
Development and others). '
8. W.P.No.467-13/:916
(Zainullah Khan Vs Dncclm General Local
Gml & Rural Dcvcloplmnt and others).

- 9. I [’.z\’u.529-/3/2(}16. .
(Parvaiz Kamal Khan Vs, Govt. of K.P.K .
through Secretary Locdl Govt. and Rural’
Developmentand others).

10.J.P.Na. 535-B/2016
(Fasiullah Vs, "Govt. of K.P.K through
Secretary  Local  Govi.  and  Rural
Development and others).
2. The common facts of all these writ pctitidnsare

that the petitioncers are the resivclent's oi" their respective Union
Councils. n response 1o the adverlisement made in the
newspaper the puluon.cw apphul or their apponmncms as
Ud\’i V me;oyub imt th‘w were denied appomtmcma and
the pcupia rom-other Umon Councils were appomted hcnce

r

these constitutional pelitions,

EY
Y
kY

counsels-for the petitioners. stated at the bar that let all these

I

(D0 M Lasnee Abdud Shaloor cund Mr, Justice Stictkee! 7-]717}1[1(/. JJ o

@ A i
2
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P
) - o
’ ut R g
Yo ”“g 3
S
.t . *“’
\

e.-‘,J@':



- d

P .
B 1100 D
-

e Ly L

——

O P T

—

————

policy and the" tcrms‘ ~an

A
cases be sent Lo ilm LOlTlpbtnnt authority to re-examine the .

cases of appointmcnt_of the pnvau, mepondems dﬂd lo imd

out whclhm they have been ap| Joml

d condltlons 111001polated in thc

ucl\'crtiscmént or not th. lw necl counscl wplcsentmg, tl

mvaln. res ondenls m all lhc wnt bllllOl‘lS and thc loaim,d
I p P

L

AAG :lppearilig ci_n bclmlf of oiﬁcml leqpondems assmted by-

1'cp1'cscma‘li\"c ol llu. da.paltmuu agy ccd with the coslmmon

ol the learned counsuls f01 e pa.utxonels

o, ln v:cw of 1bovu \vc wnd back all these cases to

lhc /—\ssislam‘ Director 'Lb"ciﬂ * Governihent. and Ruml

‘DLvclopmcm/compctult duthom\ of thc,u 1espc,ctwe dxsmuts

to re-cxamine the appomtm(.nts of Lh" puvntc IC“pODdLHLH

S

‘merit position of tm, pLLlilO ers cmcl pass. an '1ppxopmtc oxdu

po'Licy and the terms -'and condl..;ons

!\cqamn in mmd the rules

LA :
. i pa

“incorporated in the adve 1115cmem F or dppomtmmt as Class-1V

cmployees, afier providing the parties an oppo'rtunity of
: hc g, md submit CUlllli.‘an(‘ 'cpo (Lo Ac‘dumnail egistrar

-of this Court. The entire PlOCLSS shall be uompleted thhm 02

monlhs positively. th lhebL observations the wrlt pc.uuons

arc disposed of accordingly..”

© dnnomnced.
I0:28.02. 2018, JUDGLE
\/eRTIFIED TO BE L)
‘ JU,DG'E

(Ewgﬁhr I\LL! Alunad JJ._ -

fmraa * (Pl WiEShrtice . llnlul SIulhr:rJH ol . the

danha <o T t AR ST
Cho e .-‘:n.,ahml.‘,s:, Oedec 1SR

ed in Aaccordance with la\y, L

— e -

Prel



omcn OF THE ASSISTANT DIRECTOR
LOCAL GOVT. & RURAL DEVELOPMENT - @ .
' DEPARTMENT LAKKI MARWAT '~_. e

o N g5

Dated ::Ma;cn 30, 2018
MrYousafJamaI S L .
Naib Qasid V1]lage Councﬂ ' . -
—_— - Bachkan Ahmadzal Dlstnct Laldq Marwat .
SUBJECT SHOW CAU§E NOTICE
Memo.

In the light of worr.hy Peshawar I—ngh Coutt, Bannu Bench, Judgment dated
- 28.02.2018 in WP No.260-B/2016, the undersigned is going to serve you with the
following Show Cause Notice:- - - .

- s

(1). That you have been appointed a Class-IV in BPS-3 in the-Village Council .Shahbéz.-
" Khel Tehsil and District Lakki Marwat vide Order No.3978-90, dated 15.03.2016: 5 - -
(2). That your this appointment order was challenged by the petttxoners/other candldates _ .
before the worthy PHC Bannu Bench through Writ Petition No. 260-B/2016 wlncl “:}was ST
disposed of by the worthy High Court in the following. terms - R
“In view of the above, we send back all these cases to the Asglgt@t Digccgbr, Locél Govt,
& Rural Dev./Competent Authorit of _their respective District" to ' re-examine_the
appoiniment of the private respondents, jnerit position of the petmonere and pass an |
appropriate order keeping_in mird_the Rules, Poticy and “the’ terms ‘s’ \ondmou._, N
i vintment as "Class-IV.employees atter rov1dm Ve Ll

' the parties an opportunity of hearing.”

(3). That in the light of, above mentioned Judgmcnt of PHC Bannu Bencn, we have- ,
re-examined your appointment and merit position, in the light of Rules, Policy. and Terms Sl
and Conditions, incorporated in the adyvertisement, for the above mentioned: posts of *. o
Class-TV and found that you, belongs to Village Council Mama Khel ‘but’ have been :: RS
appointed against the post for Village Council Bachkan Ahmadzal. . So'in thxs"ﬁway B
your appointment against the above mentioned post is agamst the Rules, Pohcy;;and e

" against the terms and condluons mcorporated in the advertisement for the above post

(4. That through this Show Cause Notice you are hereby dn'ected to ﬁlc your rcply, 1f T A
" any, to the office of undersigned within seven (7) days from the rccclpt of thls Show ‘ '
Cause Natice, as why yoir should not be removcd from your St.rvwe, other\mse ex-party . R
action will be taken agaiast yeu. R g ‘ ,.
(5). vhat if you waré perscual hiring, in lhls res spect you. can c.pproach to ﬂn. oiﬁce ot the S
undcxsxgned w:.lhm 7 days from receipt of this notme in ofﬁce hours, - .- -

L

question any action taken against you in the light of this Notice. -

s

Nolc:~ Afler lapse of 7 days from rcecipt of this nolicc, you will ‘not iillowed to
e

Y. Assistant n-ecto;/ .
Local Gevt. & tDevelopment '

Department, Lakki Marwat, ' . '
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- To The Assistant Director

Local Govl. & Rural Dcveloprne it Dcparlment

. Lakki Marwat

o

Respecled Sir,

, r have the honour lo mvrle a reference 1o your tr.ller No. 5086-87 dated 30-
o slate that | had been appornted as Narb'

03-2018 on lhe subJect mentroned above and K

Qasid according to the laid down prrncrp!es 'and crrterra and srnce my apporntment 1 am .

serving in the department wrth best of my- ab;hty Acc "dlng to the' advertrsement there

'was no specrfrc restriction rather preferentlal irealment to 1he applicant of nearby
'vrllages was menlroned Alter due scrutmy by competent auihorrty { had been
appomted as Naib Qasid and srnce then no mrnor or ma}or offence as envrsaged in
' Efficiency and Drscrphne rules 1873 has been commltted by me 'so. the servrng ‘of above

mentioned show cause nolrce is illegal. ! belong to the same drstrrc and atso to the

adjornxng viiage so | deserved as received. r'urinermore lhe provrnczal bovt had also

made further clarification about the eiigrbrlrty and qualificalion of candidates by issuance .

of nolificalion.

In vrew of the above situation,’ Jtis humbly prayed 1hat the above cited

show cause notice may please be filed wuhout further proceedrngs

Dated: 1%-04-2018 . , L
i . BRI : Yours ‘Obediently

. Yous'afJamal .
Naib Qasid Village Council

: - | ?‘@’ /
- . /' u\\
\"7 :

/'.‘— .

— O

Bachkan Ahmadzai Lakki Marwat
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OFFICE.OF THE ASSISTANT DIRECTOR
LOCAL GOVT. & RURAL DEVELOPMENT
’ " - DEPARTMENT, LAKKI MARWAT.
. ' ~.-Dated April 18,2018

(OFF:CE ORDER e o
No. 524651 : l _’Ifh‘c _P_«ash‘,}awﬁt nghCourtBannu Bench .wa_sf:plez}scdﬂ

to annoypee the following Tudgment i Wit Petition N9;260-B/2016:0n 28.02:

2018:-

«In view of the above, we send back all thése cases to-the Assi fantDu' ctor; Local-Govt,
- % Rural Dev./Competent Authority of their_ respedtive_Distrjct'to-"re-examine the

appointment of the private respondénts;.merit_position. of the. ‘petitibners. and pass_an

- appropriate_order_keeping in_mind_thé” Rules. Policy and-the " terms:and_ conditions

incorporated in the advertisement for appointment as C—Ias§aIV employees after Dt_‘OVidinE

the parties an opportunity of hearing.” - -

.

In pursuance of the abovejudgmeht.thc ap;;oi.;jltfndl}t of the following

respondent was re-examined:-

Respendent )

il Name & father's name of| Parent Village | Village Council where

Council. - appointed.

—

Mr. Yousaf Jamal S/O Tayyab Shah

Mama Khe,l‘ © | Bachkan Ahmadzai.

Both the Petitioner and Respondent were heard-and examined in detail and

. record perused. The petitioner Mr. Naveedullah S/0 Khurshid Khan stated that he .
vacant in his parent Village Council but was . -

applicd for the post of Class-IV lying

‘ignored. The resgondent informed that he applied for ;t.he. post.of Naib Qasid in his parent
Council. He admitted the fact that he belongs to Village Council. Mama Khel but he was

appointed at Village Council Bachkan Ahmadzai which is not his parent Village Council -

at atl.

Keeping in view the above

, the compet‘ent. authority considers appointment .
order of the respondent as Naib Qasid at Village Council Bachkan Ahmadzi issued vide .
No.Order No.3978-90 , dated 15.03.2016 against the Rules and Policy and the conditions.

incorporated in the advertisement for Class-1V. Consequently the the said order becomes
invalid and services of the respondent stand terminated with immediate effect.

Even-No._ l& Date. _

Copy forwa;-ded toi-
The Addl: Registrar, Peshawar High

“he official concerned.’
Office Order File.
For information & necessary acticn.

S B W —

_— Assistant Director ~
Local Govt. & Rural Development -, - .
Department, Lakki Marwat. =~

The Director General, Local Govt. & Rurﬁl Dc\"/:..Deptt; KPK, Peshéwar.

Court Bannu Bench, ‘

- The Addl: Advocate General, Peshawar High Court, Bannu Bench.
The District Accounts Officer, Lakki Marwat., | "

~

.cai Govf.-& Rural Development

|
i
Lo

Department, Lakki Marwat. .

o



¥

© Terms and_!Condilions. .

o . Dated April _19___ /2018

OFFICE GRDER, B VR B

No. §323-26 .the :
High Court Bannu Bench in Wirit Petition No.260-B/2016; Mr. Naveedullah S/O. Khurshid

‘Khan R/O -Bachkan Ahmadzai, PO Tajori, Tehsil. ahd'Disp'ﬁgi*';Lakki.Ma;WQt ‘is” hereby -
appointed as Naib Qasid in BPS-3 (9610-390-21310)i plus (ustal allowances as ‘admissible
under the Rules, on regular basis, against the vacant postat Ve B;uchka'ﬁ}iﬁlamé\_ngj,-District »

Lakki Marwat wittsthe following ter@s arid conditions:: - ;

-

-y,
18

© L. | Mis services will be governed by the rules and regulations as-arc in vogue and as miay be
: issucd by the Government from time ta time. e T
2. | His services will be liable to termination on one ‘month notice in advance from either side,
but in casc of resignation, without notice, two manths ‘pay shall be refunded towards
Government, . - : S e
3. " He will be on probation fore period of one year extendabic for a further period of one year
and during this period he will not be entitled to apply for any long leaveete.” = = - -
4. His services can be terminated at any time in cascrhis performance is found unsatisfactory
during probationary period and in case of misconduct he will be preceded against the
Removal from Service (Special Power) Ordinance; 2000 and the rules made from time to
time, . C A - . i
5. His services are liable to be terminated if any of his documents is-found fake or altered at
any later stage and he will not entitle to underge any litigation, A
6. He will report his arrival to alt concerned. ' He will also notentitle to any TA/DA for his
first arvival. In case he is not willing to join the duty, he should furnish his un-willingness
on a stamp paper to the office of the undersigned. - . . a
7. Before submission of pay bill to the District Accounts Officer for pay-purpose, all his
\ Certificates and Degrees will be checked and verified from the concerned Board or
Universivy as the casc may be. . ' ’ .
8. The undersigned deserves the righls 1o amend or add any condition to his appaintmant
order. . . .
9. Heisiequired 10 produce Health and Age.Certificate from the Medical Superintendent
~ DHQ Hospital, Lakki Marwal, o '

1f the ubove term:s and conditions are accepted, he should immediately
communicate his willingness and report for duty to the undersigned within 15 days,
faiting which thix appointment order may be treated as cancelled in respect of the

cundiditle.,

(Muhammad Aleem)

. Assistant Director

¢‘Local Govt. & Rural Development

. ) Depa%tment, Lakki Marwat.

“Even No. & Dale.
. Copy forwarded to:-

Tlhe Dircetor General, Local Govt. & Rural Development Deptl: KP, Peshuwar,

The District Accounts Officer, Lakki Marwat, '

“The Progress Officer, LGRDD, Lakki Marwat to arrange for verification of ddcuments.
Candidalte concemmed, -

I
2,
K}
4.

. N 4 X
Assg

o 'i',ocal Govt. & Rural

e Department, Lakki Marwat,

_OFFICE OF THE ASSISTANT DIRECTOR, ", .
- LOCAL GOVT:-& RURAL DEVELOPMENT -
-, "DEPARTMENT, LAKKI MARWAT.

_/ In pursuance. to. the judgment dated 28.02.2018 of Peshawar -

' r

s



SUBJECT ;-DEPARTMENTAL APPEAL - - . S .
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The Director General,

Local Government and Rural Development Department, P

Khyber Pakhtunkhwa-Peshawar. -

bl

Respected Sir

‘yd

L

L

Wil dg‘:c -l'CS]')CCl the appellant submits as under,

That S'mu' pood  OlTice advertised vacungios of Class-1V throughout  IKhyber
Pakhtunkhwa vide advertisemient dated 04.07.2015 in which the condition for
l “appointment of Class-1V was that the candidate must be' the resident of relevant
District where he resides. As per afore-said advertisement, the appellant being
permanent resident of District Lakki Marwat. applied for the vacancy of Class-IV,
appearcd in Test / interview and sccured top position on merit list. Copy of
advertisement dated 04.07.2015 is attached as Annexure-A. ‘

That accordingly the Departmental Seleetion Committee duly approved  and
recommended the name ol appellant Tor appointment as Class-1V. Where afler the
Assistant Dircctor LGRDD Lakki Marwal issued appointment order of appellant as
Naibh Qasid on 13.03.2016 and posted at Village Council Bachkan Ahmadzai
District Lakki Marwat as Class-1V. Copics of Minules of Mceling of Departmental
Seleetion Committee and appointment Order dated 15.03.2016 of appellant arc

attached as Annexure-B.

That after appointment, the appellant submitted his arrival report and rendered duties
for about more than 02 years. The service book and Master file of appellant was also
prepared by the Department. Copies ol arrival report and service book of appellani
are attached as Annexure-C.

That it is pertinent to mention here that in response to the advertisement dated
04.07.2015. total 65 Class-1V have been appointed by the Assistant Director LGRDD
Lakki Marwal who arc also permanent residents. of District Lakki Marwat and
appointed in different village Councils like appellant. B '

That out ol 65 Class-IV cmployees, 23 appointment orders of Class-IV 'Wége
Challenged (including the appellant)-before Peshawar High Court, ‘Bannu Bench in
different writ petitions solely on the ground that appellant belongs to vil{a{gé Council
Mama Khel but he has been appointed as Class-IV in village Couxicii Bachkin
Ahmadzai. The Peshawar High Court Bannu Bench without gbing into the merit of
the case. decided all the 23 Writ Petitions lhrbugh singlc jild:,jmcni dated 28.02.2018
in the following terms:-* In view of the above, we send back all these cases to the
Assistant Direetor , Loeal Government and Rural Dey; /‘Commtcrii Authority of
their  respective  District to re-examine the appointment -of the private -

respondents . merit_position of the petitioners_and ‘pass-an zmhro'pria'tc'order .
keeping in mind the rules, Policy aud the terms and conditions incgrporated in

the advertisement for appointment as Class-fVemplovees after providing the

»
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partics_an opporfunity of hearing”. Copy of Judgment dated: 28.02.2018 of

-

Peshawar High Court Bannu Beneh is.atiached us Annexure - D.

“That as such the Assistant Direetor LGRDI) Lakki Marwat issued show cause notice
10 the appellani on the basis ol afore-side Judgment of Peshawar High Court Bannu
Beneh dated: 28.02.2018, in which the only objection raised wis thal appellant
belongs to village Council Mama. Khel but he has been appointed as Class-IV in
village Council B.uhhan Ahmadzai Dl\(lltl fakki Marwal. There was no objection
as (o the merit puxllmn ol the 1ppc!hml i the afore- suid Show Cause Notice. The
appellant timely |cphud to the alou, said Show Cause Nolice after. reeeipt of the
sime. Copies ol "Show -Causce anlu. and reply of the appellant are attached as

Annexure-E,

‘I'hat thereafter the Assistant Dircctor LGRRD Lakki Marwat all of sudden issucd
termination order dated 18.04.2018 of appelant in which the same rcason is given
that appellant belongs to village Couneil Mama Khel but he has been appointed as
Class-1V in village Council Bachkan Ahmadzai District Lakki Marwat. Copy ol
rermination order of appeliant dated 18.04.2018 is attached as Annexure-k,

That as per advertisement dated ()4:@7.2()18. the candidate must be the permanent
resident of relevant District. As such appellant is fully cligible to apply to the vacancy
of Class-1V becausce applicant is the p::rnmncnl resident of District Lakki Marwat and
has rightly been appointed as Class-IV in Village Council Bachkan Ahmadzai
Pistrict Fakki Marwat ax per terms and conditions of the alore -suid advertisement
dated 04.07.2018. But Assistant Diréetor LGRRD Lakki Marwal has wrongly and
itlegally terminated the appeliant [rom service in order o adjust his bluc cyed
persons. The Assistant Director | LGRRD Lakki Marwal has misconceived and mis-
interpreted the Judgment of Peshawar High-Court, Bannu Bench dated 28.02.2018 as

the merit position of the appeltant has not been called in question by the Assistant

Director LGRRD Lakki Marwat. At the same time, it is written in the advertisement
duted: 04.07.2015. that in case ol two candidates having equal marks in testinterview
then as per adverlisement dated 04.07.2013, preference shall be given Lo the candidate
ol coneerned village / neighborhood comneil. Bul Assistant Divector LGRDD lakki
Marwat has misconceived this condition while terminating the appointment-order of
appellant. As per merit. appellantis the top position hotder therefore, appellant being
resident of District Lakki Marwat has rightty been appointed. Copics of LD Card and
Domicile of the appellant are attached as Annexure-G. '

That Local Government and Rural Duwlopmcm Department I\hybcn Palxhlunkhwa
Peshawar issucd Notification dated: 03-12-2015 vide which an amendmcnt has been
made for the sclection of appointment of Naib Qasid / Chowkidar in’ whlch criteria
laid down for their appointment is that he must be physically sound pxefcxably
literate, about 18 to 40 ycars aged. There is no sugh condition /. criteria for the

appointmient of Class-IV that he must be permanent uﬁ;ldcnl ol samc village counu} '

Again the stance ol the appeliant has been conlirmed by the rulés-framed. by the

Department itselt where no such condition has been placed that the candidate must be
the resident ol the same village council where he has:been appomu.d The only
condition as mentioned in the advertisement is that he must be [hylcaudent of same

District where he applics. As such the reason given for termination ol the appellant in, .
the termination order dated 18,04 "0\\ w against the sevvice rules, d.\tx..d 03.12.2015"
ol the Department. And ultimately llu, alore-said termination o;du Is dlSO ag,amst the
very spirit of the Judgment dated 28.02.2018 of the- Pc.slmw.u Ilwh Cou rt, Banny'
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Bench, Copy of Service Rules / Notification dated: 03-12-2015 is attached as
Annexure-11. - ‘ m
That appellant belongs to \'{i'iingc Council Mama Khel and has been appointed-in
Village Council Bachkan Ahmadzai District 1akki Marwat. Whercas 64 other
Class-1V employces who hdve been appbjimcd in responsc lo thc same advertisement
dated 04.07.2015 are simifarly blacc'd 1761'56115 who belong to one Village Council but
they Jave been uppoinlc‘d;‘i‘n ‘other village Council (Like Appellant) but no Show
Cause Notice nor-any. {crmination. order has been issucd o them. As for cxample, in
village council Atl‘a‘shi‘nghan Khel a candidate namely Wasiullah S/O Shafiullzh
has been appoinled‘{gs Class-1V on 15-03-2016 despite the fact that the afore-said
candidate namely Wasiullah S/O Shafiuliah is the permanent resident of Village
Council Wanda Aurangzeb and stranger to the village council Attashi Mechan Khel.
But no show causc notice ‘has been issued to the afore-said Wasi Ullah nor has he
been terminated from service.Similarly no show cause notice has been issued to 42
other Class-1V cmployees who arc similarly placed as of appeliant. Therefore , the
(ermination order dated 18.04.2018 1s discriminatory with the appellant.On one hand,
Assistant Dircctor LGRRD Lakki Marwal is admitting the appointment orders of
similarly placed persons as correct whereas on the other hand he has issued
termination order of the appellant.” As such the conduct of the Assistant Director
LGRRD Lakki Marwat is contradictory in itsell. Copy of appointment order of
wasiutlah and aflidavit dated: 06.08.2016 of Sccrctary Village Council Attashi

Machin Khel are atached as Annexure-l.

I'hat appellant has been appointed as Naib Qasid according to rules, regulations and
policy by the Departimental Selection Commitiee after due process of law. The
Departmental Selection Commitice was consisted by Hon able members of your good
Ollice including - the representative from LGRDD Peshawar as well. The
Pepartmental Selection Commiittee has discussed the case of cach appointee and after
thorough serutiny of documents the appeliant has been appointed as Class -1V along
with 64 others. As such vested right bas been acerued 1o the appellant lor
appointment and as such termination order dated: 18.04.2018 of appellant is illegal,
unlawful and without lawful autharity. :

That after appointment on 15.03.2016, the appellant was rendered medically fit for
service. the appellant assumed charge of his office and rendered services for about
more than 02 years. The Master file and service book of appeflant are also prcbz\rcd.
At all these stages, Assistant Director LGRRD Lakki Marwat didn’t raise any .
objection regarding the appointment order of appellant. Now alter mor-_c than 02 ycurs |
service of appetlant, Assistant Director LGRRD Lakks MarwaipmmoQ raise any-such
objection because he is estopped by his own conduct. Turthcrmare, after 02 years
service of appellant, vested right has been accrued to the applicant for appointment.
Therefore, il any irrcgularity whatsoever. has been committed By the Department in

the procedure / process of appointment (which is not available on record), then for

such irregularity the appellant should not be punished (I\n. this rc_spcct“guid‘zim;c can
he sought from Judgment of Supreme Court reported as 2009 SCMR page 663).

. That LGRDI Department also filed Comments in all the, Writ Petitions in Peshawar

Lligh Court Bannu Bench in which your good Office admitted” the plea of the
appellant that appeltant has been appointed as Class-1V according to rules, regulations
and policy. And there is nothing undawful in these appointment 01‘d'er_:~‘..'Now.ho.w

come Assistant Dircetor LGRRD Lakki Marwat is saying that appellant is not ;

.
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appdinted according to rules, regulations and pO‘liC}l’. Copy of Comments'ﬁie‘d By your

good Office in-Connected “Vrit Petition 529-B/2016 is attached as Annexure-J.
14, That cven Peshawar High Court Bannu Bench didn’t find any irregularity or 1llegahty
in the appomtment order of appeIIant and as such Peshawar High Court: Bannu Bencl

allowed the appellant to woal\ asitis. - oy .

15, That most of the candldates who have been appointed as Class - [V on 19-04-2018 in
place of appellant have nol filed even '1pphcauons in response to the advertisement
dated 04.07.2015 nor they. weu, on 10p position on merit list nor the merit position of
those candldates are b1ought to light by the Ass:slant Director LGRRD Lakki Marwat
even than they have:been, aDpomted as Ciass IV on the next date i.e 19.04.2018 in
place of the appcllant the person who has been appointed in the place of appellant is
Naveed Ullah S/O Khurshid Khan. Copy of appointment order dated: 19.04.2018 of
Naveed Ullah who has bem appomted in place of appellant is attached as Annexure

- K.
16. That appeliant has been temnnated from service only upon Show Cause Notice and

no regular inquiry has been conducted by the Assistant Director LGRRD Lakki -

Marwat before issuing termination ordér dated 18.04.2018 of appellant. Which is
against the law, rules and regulations.

17. That no summary of allegation has been giveli to the appellant nor opportunity of
hearing has been given to the appellant before issuing termination order of the

appellant. Which act of Assistant Director LGRRD Lakki Marwat is also against the )

very spirit of the Judgment dated 28.02.2018 of the Peshawar High Court Bannu
Bench in which it is clearly held that Opportunity of hearing must be given to the
‘appellant, '

18. That compliance report submitted by the Assistant Director LGRDD Lakki Marwat is
* also against the spirit of the Judgment dated: 28.02.2018 of Peshawar High Court
Basnu Beneh and also agaiast the law, rules. repulations i principles of Natural
Justice. Copy of compliance report of Assxstant Director LGRDD-Lakki Marwat is
altached as Annexure —~ L. :

19. That at time of appointment of Naveed Ullah on 19 /04/ 2018, There was complete
ban imposed by the Election Commission of Pakistan on new appointments in all
Departments Provincial as well as Federal. As such the appointment order of Naveed
Ulaly is also against the law und Ban Order,

It is therefore, most humbly requested that on acceptance of my Departmental
Appeal, the appointment order dated 19.04.2018 of Naveed Ullah may be.
cancelled and as such the termination order dated 18.04. 2018 of appellant may.
very glacnously be set aside being illegal, unlawful and without lawiful authorxty
and appellant may Lmdly be re-instated in service as Class-IV- with all- back

benefits.
APPLICANT / ,4 pp £ M/z/ R
Yousaf Jamal S/O Tayyao Shah
Naib Qasid |
- Village Council Bachkan Ahmadzai
Dated . District Lakki Marwat '
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
Appeal No 1087/2018 A \

~Yousaf Jamal Shah ' -t Versus . Govt. of KPK & others.
) S
. INDEX.
# 0. Description of Documents Annexure Pages
1. Comments. ‘ : - 1-3
2. | Affidavit. ’ o - 4 -
3. | Copy of judgment dated 11.12.2018 of PHC Bannu Bench. A : 5-9
i i
Deponént
|
Assistant Director
Local Govt. & Rural Development
> Department, Lakki Marwat.
(Respondent No.1).
A . Y - Assistant Director
.- : : , Locai Govt: & Rural Dev:
: -Deptt: Lakki Marwat. -
P
l )
.
"/
i .
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BEF ORE THE KPK SERVICE TRIBUNAL PESHAWAR.

AN e

Appeal No 1087/2018

i

Yousaf Jamal Shah S/O Tayab Shah ‘ ,
R/O Mama Khel, Lakki Marwat

-Ex-Naib Qasid Village Council o
Bachkan Ahmadzai, Lakki Marwat.....................ocoo o, e Appellant

VERSUS

. Assistant Director, Local Govt. & Rural Development,

Department, Lakki Marwat. -

Director General, Local Govt & Rural Dev. Department
Khyber Pakhtunkhwa, Peshawar.

Secretary, Govt. of Khyber Pakhtunkhwa Local Govt Elec.

‘and Rural Development Department, Peshawar

Naveed Ullah S/O Khursheed Khan
Naib Qasid, Village Council Bachkan Ahmadzai, ‘ .
Lakki Marwat. :

VR e s U e Respondents

PARA-WISE COMMENTS IN RESPECT OF RESPONDENT NO.1,2 & 3.

e

Respectfully Sheweth. . . v

PRILIMINARY OBJECTIONS.

That the appellant has no cause of action & locus standi. -

That the appellant has been es-topped by his own conduct to file the appeal
That the instant appeal is time barred.

That the appeal is bad for misjoinder and nonjoinder of necessary parties.
That the Honorable Court has no jurisdiction to adjudicate the appeal.

ONFACTS. o ‘

. Para No.l is correct to the extent that the posts of class--IV were advertised by thé

Director General, LGRDD, KPK, Peshawar on 04/07/2015. o
Para No.2 is incorrect. The appellant was appointed as Naib Qasid on temporary basis.

This is correct to the effect that the writ petition filed by the Respondent No.4 was
disposed of by the honorable Peshawar High Court Bannu Bench on 28/02/2018 along

with other writ petitions.



\
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. Correct to the effect that appellant submitted his reply to the Show Cause Notice issued

to him by the Assistant Director, LGRDD, Lakki Marwat being respondent No.1 in the

present appeal and was found unsatisfactory.

. That Para No.5 is correct to the extent that the services of appellant were terminated on .

18/04/2018 on the grounds that the appellant was not bonafide resident of the Council to
which he was appointed in 2016. The advertisement floated in the Daily Newspapers in

2015 bore a condition that the candidate should be inhabitant of tﬁe council concerned.

»

. That Para No.6 is correct to the extent that the Assistant Director, Local Govt. and Rura}

Development Department Lakki Marwat (R.No.1) appointed R.No.04 being bonafide
resident of the said Council against the post so vacated by the appellant which also was in
pursuance of the said judgment diated 28/02/2018 as well as the CMA of the appellant
dismissed by the Peshawar High Court Bannu Bench vide its judgment dated 11.12.2018.
Copy of the judgment is as Annex-A.

. In response to Para no.7 it is stated-that the appeal of the appellant was considered and

filed having no merit.

'

ON GROUNDS.
That it is upon the appellant to prove his qualifications. -

That the Para No. b is incorrect. The-appointment of the appellant to another council-

was violation of the prescribed service rules as well as the advertisement. The Peshawar
High Court Bannu Bench in its judgment 28/02/2018 ordered for reconsideration of
appointment of the appellant and issuance of proper order keeping in mind the condition .

so incorporated in the advertisement, which was done accordingly.

Incorrect. * The post of Naib Qasid in the Union Council was not vacant as bonafide

resident of the said Council was earlier appointed there.

Incorrect. Since the matter was in the court pending decision and that rectification of the
mistake was not possible therefore show cause notice was issued to the appellant and was
removed from service to implement the said judgment. Moreover, the post of Naib Qasid

was also not vacant.

Incorrect. The appointment of the appellant was contrary to the condition so ihcorporated

in the advertisement as well as the prescribed -Service Rules.

Incorrect. The appellant could not be appointed out of his Village/Néighborhood Council.



Incorrect. The post of Naib Qasid in the: concerned Village/Neighborhood Council was

advertised as per Service Rules.

Incorrect. The Respondent No.4 was found eligible for the post of Naib Qasid by the
competent authority and was appointed in pursuance of the decision of the court, as noted

in th1e preceding paras. 7 ' 3 .

As replied in Para-h above. .
. 7

Incorrect. The word “Termination” prevails in the constitutional provisions regarding

terms|and conditions of service of civil servants therefore this word is not alien at all.

As replied in Para-b above.

Incorrect. The respondent filed writ petition in - Peshawar High Court Bannu Bench
which| was decided on 28/02/2018. The competent authority implemented the court

decision within the time .given by the court, therefore, the appellant was not given any ..

© vested right.

Incorrect. As replied in Para-b above.

It is therefore requested that this Honorable Tribunal inay graciously dismiss appeal of

the appellant with cost.

Assist. irector

Assistant Director [ .. Govt. & Rural Dev.elopment. |

L°3§;§.° l:ki-.ﬁ';f\bgf v Department, Lakki Marwat.

.(Respondent No.1).

Director Geﬁe];@ca

Local Govt: Rural Developmeddepartment, KPK//Peshawar.

Khyber Pakntunkhwa (Respghdent No.2)

. : : ’ Secretary
(SECRETARY) Local Govt. & Rural Development

Govt: of Khyber Pak® Ty
- L% 04 B trs]
_ Local Govt: Elections & vaanadd Ue!gepartment, KPK, Peshawar.
Department. (Respondent No.3).




BEFORE THE KPK SERVICE TRIBUNAL PE.SHAWAR.
Appeal No 1087/2018

- Yousaf Jamal Shah Versus  Govt. of KPK & others.

- Affidavit

7

1, Mr Yousaf Khan, Assistant .‘Director,_ Local Govt. & Rural Development
Department, Lakki Marwat solemnly affirm that the contents of comments are true and cotrect to

the best of my knowledge and belief and nothing has been concealed from this H,onorable.

Tribunal.

Deponent -

, Assistant Director ‘

Local ‘Govt. & Rural Development

Department, Lakki Marwat.
Respondent No.1).

ASsictant Birectop

Local Goy:
' & Rural Dav-
Deptt: Lakg; MarwaDt.ev. ‘
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Assicst

Local Govt: & Rural Dev: -

-Deptt: Lakki Marwat,

ant ﬁirector

i |
\J-ﬁ |‘ : . " !
| L Lo
~ ' ! s '
'6 | JUDGMENT SHFET o
d "‘y z : ]
74
i IN THE PESHAWAR HIGH COURT,, was
R | 'BANNU BENCH., e * L *
¢ ! Tt e N
} ' ; . (Judlcml Departm: 7Int) " ‘ : . .
CM N@ 330-B of 2018 in' \»'\ i
i ’ &’ \ i :’J.-J”. ./’/ #
! W; it petztzon No0.279-B of 2016 cl‘:‘j-!“"' S
VN ‘ Hamul Usman
. Vs. SR
: C ovt of Klz ybel Pakhtoonkh wa
. ', and others i
! ' |
| . JUD GMENI ' |
‘- Dqtcotheaunb ' ‘ L= ]4-1018 L . !
\l “}‘ ‘ : , B |
| Presmt )wa B ' L
i fi'i' \(\wt'(a»m dcfion lc.,,m,qw .
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b i ? g { '
| ‘ :‘* i ! ( o s
| SHAKEEL AHMAD, J.--- Through this common
| : ) - Jl ’ .
judgment we propq’ée to decide the instant application as |
o Voot S o
: weil as the following connected applications as commion
question of law and ‘facts are invol{feci therein:- ’ J,
- ’ :‘ |
I- CM NO.332-B/2018 in, WP NO.438-B/201 6 . i

(Titled Haroon Khan Ms Govt. of KPX etc)

. : ' . EX. sm\s i

2- | CM \Io 333-B/2018 in WP NQ.260- B/’)l)l(v
{T 1t!eo Yousaf Jamal V\ Govt. of K P]\ ‘.u.)

Fosbiasnar High Cogry ]
erugig Feuck



VAKALAT NAMA

ﬁo. _L&ﬁ/zo/ﬁ .

)/”W /A Mz/

INTHE COURT OF /(/) /@%Mc/ 7/?4 o, ﬁ%ﬂ%&

{Appellant)

VERSUS

(Petitioner)
(Plaintiff)

Loce/ & nﬂ/% Rt A&Wﬁ/ﬁ%spmdem)

VWA A JM //M / 4

(Defcendant)

.4).

i Do hereby appoint and constitute Taimur | Ali Kfzan, Advocate High Court
. Peshawar, 1o appear, plead,sict, compromise, withdraw or refer to arbitration for

me/us as my/our Counsel/Advocate in the above no

led matter, without any liability

for his dcfault and with the authority top engage/appoint any other

Advocate/Counsel on my/our costs.

' I/We authorize the said Advocate to deposit, withdraw and receive on my/our

- behalf all sums and amounts payable or deposited g

n my/our account in the above

- noted matter. The Advocate/Counsel is also at hbertv_ to ieave my/our case at any

stage of the proceedings, if his any fee left unpaid or

is outstanding against me/us.

. L ‘
Dated /20 W) 2y
_ . (CLIENT) .
i
j
iﬂ-ﬂIMUR ALI KHAN
Advocate High Court
‘ - BC-10-4240 '
T o © CONIC: 17101-7395544-5.
OFH(’BL

" Room # Fr-08, 4" Floor,
Bilour Pla/a Peshawar
Cantt: Peshawar. ’
Cell No. 0333-9390916

§°
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Assistant Dsrector
Local Govt: & Rural Doy:
Deptt: Lakkj Marwat,

Azmal Awan

14,

1
l
|
v

CM No. 334' B/’?Ol 8in WP NO.278-B/2016,

(Tltléd Alta.fur Rahman Vs Gouvt. ofKP

etc) SREEN

CM Np. 3 35- B/201‘3 in WP NO.305-B/2016
(Titled Falhatullah Vs Govt. of KPK etc)

CM No. 336 B/201‘5 In ' NO.53: )-B/2OI(1
(Txtled Farooq Khan Vs Govt. of KPK etc)

M No.337: B/2018 in WPNO.343-B/2016 . -

(Txtled Imt1a2 Ahmad Vs Govt of KPK | etcl : ; '

éic)f -!

B/2016(Titleéd Siraj-Ud-Din Vs Govt of

' KPI< ete)

‘CM No.340- B/2018 in WP NO.350-B/2016
(I‘ltled Qubzah Khan'Vs Goxn ot KPK etc)

CM No34'l B/2018 in WP NC)%lé-

 CM' No.339-B/2018  in WP NO”Z,—‘

B/2016(I‘1tled Parmanullah Vs Govt. o['.'

KPK etc)

CM No.342- B/2018 in WP NO. 386 B/2016 x

(Txtled M‘umtaz Khan Vs Govl of KPK etc),

 CM No.343- B/2018 m WP NO 297 B/2016

(Tlt ad Dil’ Jan Vs Govt. of KPK etc)

CM No.345 B/2018 in WP NO.285-B/2016 -

(Tulcd Tahir K'han Vs Gowt. prPK etc):

4.

CM No.346- B/7018 in WP NO!261 B/zo’*le n

(Tltled Ir fanu!ldh Vs Govt. of KPK LlC)

; «l\ﬁ
B U TSI nh 3
R ARTIVISTS PHn

{128 Mr. J:Jsticc Mu'h‘unuy..":d Nusir Mabiodz & Mr. Justice Shaeet Anmid¥

L

{ uu ;]
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Assistant Director
Local Govt: & Rural Dev:

-Deptt: Lakki Marwat./ .

+

i iy i
o : ' .'(1 S . A 1
2- - Through all these' petitions filed under

i ! . [ - .ot
section 47 read with Section 151 CPC, the applicants
have called in question the validity of orders, pasfsed, by

BTV S L L

the Agsistant Director LG and ‘RDD of their respective

) F : ) i . ) o ,
S

districts whereby their services were terminated.

3- _ :According,'to the learned counsel for the

applilca,nts,: the respoﬁdents' havq misconceived and
ll;isixlterpre'téd the judément'dated 28/02/2018 p.zllss.ed by
this"Coﬂurt i:n Writ lseht'on No.2f’9-B/201»6, and wrongl);
terminatéd the servicesiof the épplicantg ti_lrougﬁ s'ep_ata.t‘c
ofﬁce orders, théféforé, the Qame are liable to be selt

aside.

4- ~ On the other hand, le'arn?d counsel g

appearing on behalf of the pl'i{/ate respondents contended

that in pursuance of order of this court, the appointxﬁ-e'nt

t

orders of the applications were re-examined and it was

[
)

!

: N , ‘ o
found that ‘their appdintments were made againstithe

, »
rules, policy and terms and conditions, incorporated-in

the advertisement, therefore, their services were rightly

terminateci.'. : e, o e
! ) . I : ' ] }
5-  lLearned Additional AG appearing on behalf
o ‘ L
‘\ N . . .

of the o'fﬁv(:iél respondents, assisted- by the Assistint

Director L..G & RDD added that the present Espplicaﬁ‘@ns
AP S
are not competent, and contended that if the applicants
R R | .
, A i

feel themselves to be aggrieved from their tenmination
' M .

f > -:..

Azmat Awan " (D13} Mr. Justice Mulammad Yasir Malifooz & Mr, Justice Shakedt f\'ltl\‘.'{l:k

L NS PREPIERPT

-

.
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. orders, they can challengé the validity of the same
N B i ’ ‘ N

through a Constitutional petition.

_ S i

6- © We have heard arguments of learned counsel '

{ H . H - : o .
f HEA L : b

for the pax;‘ties'and have ‘-gion'e through the record with ?
their able a',ss.%sts.mcé.‘. : _ A I '
7 This court by 1ts judgiment dated 28.022018
rendéred m Constitutioﬂ;l Petition iNq.279-B/20§16

directed thié Aséistant Director LG and RDD/compe@nt

authority of their respectivé districts to re-sxamine the

4 appointment orders of the applicants/private rgspondents, '
. “ 0 . to, : .. E
their merit position-and pass an appropriate order keeping

in mind the rules, policy’ and terms and conditions

' !

| ‘incorporated in the advertisement for appointment as
Class-1V emnloyee and after nraviding It.lie marties an ;

opportunity of hear,irig and}"‘s;ubxljlit compliance report to

: the Rwlsual of thls LOLll' In pursuance ‘thereof, t{he b

As'sistant_‘Directm' Local. Government and  Rural

"Dévelopment department, examined the cases of the

applicants individually in their respective district and
i ' o L. ’ ’

‘held that their-appeintments-were made against thewulés,
L . ~policy and; terms -and conditions incorp'orated in the .°
r . ) C ;:. o .\‘ - . '

adVertisemént for.. Class-IV employees, donsequently

¢

v : D o .
terminated the: applicants’ trom‘ services. Prior “to

4 termination ondéf all the .ap_plicants were gi:vén right of*

; , auduncc The apphcant\‘ are not 'aagnwed from’ thATT

Azmal Awin (DB Mr. Justice Muhamma Id l\.mr Mahfooz & Mr. Juslice Shakee) Ahmed® 0 W. ...
Asgis a:rt D;reC€or | | :A ﬁ".':‘-\:: l‘{:llh ( 'l‘;l”"
Local Govt: & Rural Dev: A 4 ' Peritpwal i't..ﬁ . :
Deptt: Laukl Marwat. L _ Do i
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1

Judgment of th"‘ court. They have urged before us thp.l

thmr telmmal ion oxder isi 111;0'11 Adm1ttedly this court 1s
/_.——-\ .

i - ! : )
g.\z,_not acting as an Executiné court, therefore, in our;_view
o AT o ok

. "'th@: petiﬁons@ﬁ‘led by thfe applicants U/S 47 reade with
: . . ' :
‘sect10n 151 Cr P.Cis not ,competent It is not open for the

P - “'app_licants to raise the qujesno'n of validity of the order Qt’
/ o ' their termination through these petitions. The question of
; , P _ ‘

validity of the impugn?d order can be raised by a

_separate lis. There is nothing in these applications which
r 1 o v X . .

Fwarranls Lhe proposition that this court can adjudge the
~validity of the f.ermihatidn order of the applicants.

8- ' lo' this reason, we dl.,nx]‘,s this pelmon as
. : .
| :

well a$: connect-sd pcti(ions with nia ordcr as to;cosi:s,

i
¢ ;

howevu the pct uoneu shall be at liberty to sed 11u:
~! ] 1 ‘ : '

©relief Ll*n'oug’,h separatg l.is before the appmpriate forum;if
.. so desired. -

v

~ ‘iAnno‘unc‘;ed. e ko
1 11-12-2018 ,. ,:Swér“ustme*‘ 4 emm.axi,}

: ‘A - ‘ ' R iy g e e )
AT ! CEwi REMED T W WU

' 7 . )«/

| Vo B

e I,.7 e B

' i - ’

Assm‘aant/ﬁ:rector o, | |
.- Local Govi:& Rural Dev: .o ‘ '
. Ner‘tt. Lakki l‘u’larwat. - . . A | .

| .
. ;
Azmat Awan (DB AMr, Justice'Muhammad Nasir Mabfooz & Mr. justice Shakueel Almed "”l




\’J BEFORE THE IKPk"SERVICE TRIBUNAL PESHAWAR
_ (].“w( - Service Appeal No. 1087 / 2018,
Yousaf K-herr |
Appellant
VERSUS |
Assistant Director, Local Government & others
. Respondents
INDEX
-1 S.No. Descrnptlon of Documents - _ Annexure | Page
1. Para-wise comments / reply with Affidavit | e 1= &
2. Copy of appointment order of replying respondent A ¢
3. | Copy of arrival report of replying respondent B 7
4. | Copy of verification reports c 3
5.0 Copy ot Judgment of the ngh Court D‘ 9.
Dated: 24.03.2019 - . Replying Respondent No. 04 ,»w/
c : ' s Through Counsel

.. .+ Mubank 'larlq Qureshi
" Advocat Supreme Court of Pakistan



& BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
Service Appeal Np.’ 1087/2018.

Yousaf Khan
o ~Appeliant -
| VERSUS -
Assistaht Director, Local Government & others

Respondents

PAM- WISE COMMENTS / REPLY ON BEHALF QF PRI YAT
RESPONDENT NO. 4

S Preliminary Objections

i, This Hon’ble Court has got no'jurisdiction to entertain instant appeal.
i Appellant has no locus standi. | | '
_____________ iii. Appellant 1s not come to this Hon’ble Court with c]ean hand
iv." “The instant ‘appeal-is tlme barred e A
v.  The appellant has concealed materlal facts from this Hon ble Court

vi.  The appellant is stopped by his own conduct to sue.

vii.  That, there is malafide on the part gf the a‘ppellant.

. COMMENTS ABOUT FACTS:
. 1. That, the para No.| is porrect and pertains to the record,

2 That the para No.2 is incorrect. The appellant was not appomted through the
sald prescribed procedure The 1ecommendat10ns of the selection and
recruitment committee were in clash and contradwtmy to the terms and

— COHdlthDS lay down in the advertisement and relevant policy. The appellant '
was not even belonging to the Vlﬂqg;( Council for which the post was
allocated. The post in question was to be filled on the basis of village

| council, but in the case in hand, evén the person appointed ifé. appellant
hails from anoth,e.t Wﬂa@l Co’uncl:i,l. Ihtéresting is the fact that appellant has .

~ not joined the service formally / as per law through charge report and he

cannot claim a single day in-a duty for discharge of his duties. He has riot



[
~

performed duty a smgle day rathér has been enjoyed salaue% while sitting at

home.

. That, the para No.3 is correct. The part of the judgment reproduced is

fabricated and not the real excerpt from the judgment. The judgment also
refers to keep the terms and conditions and merit position of the appellant

and replying respbnd.ent. The respondenﬁs therein were supposed to make

“order according to the merit, policy and regulation, which the respondent

have made accordingly.

That, the para No. 4 is correct and pertains to record.

. That, the"lppéllaht‘wéis rightly terminated after observance of all the codal

founalitles and requirements. The appellant badly failed to explain and
prove hlS merit, pos1t10n and rights. The appellant was not only lagging
behmd in’score but also not permanent resident of the same v1llage council
for Whlbh the post in question was allotted

The second paragraph is refuted. No such discriminétion persons are there.

The stated persons are either on surplus basis or the inquiries into the

validity of their appointments are pending against them. = /b\_"

That, the replying respondent No. 4 was appointed aécording to law and to
the soul of the said judgment” because the re]b!.yiné respondent No.4 was
party to the petition whereon the judgment in question was passed. Since,
the replying: respondent was far better than the appellant, hence he was
appoilﬁed.’ In identical cases / métters the High Court has directed the
respondents for removal of persons who had been ‘appointed from the
outside Vigga?(Counoi}, Village Council.

That, the para No.7 is incorrect. The appéllant has no locus standi / cause of
action. The instant appeal is premature. Hence, liable to be dismissed

forthwith.



‘UOMMENTS / REPLY ABOUT GROUNDS:

A.

Since, the appellant does ‘not meet the basic eligibility, hence his

qualification is of no value.

. The appellant was not deserving for appointment at his own Village Couhcil

that is why he was ignored. The question arises that why did the appellant

kept mum on the sa1d 1llegahty‘7

: That the para “C” is not sustalnable The appellant could not be transferred

to his own Vﬁlage Council due to the pohcy / rules.

. The Iapgeq were not curable. The appe]lant has been removed in the light of

the’ ]udgmem of the Peshawat High Court, Bench Bannu. -

The para replied earlier.

. The para is not logical. Thefe are somé terms and condition prescribed for

the post.

. The respondent No. 4 / replyiﬁg"i‘éspoﬁdent had’di-lly'.applied for the post.

The post was required to be advertised again.

. In wake of exclusion of the appellant, the next available and desérved'

candidate is the réplying respondent. The Local Government Bodies, for

recruitment of class-IV, need not to constitute committees for appointment.
Incorrect, the para is already explained being baseless.

The wdrd termmat;on is equivalent word for the word “removal”. The .

ground is mere teolmlcahtv being not logical.

. The para has already been refuted catego’ri.cally The appointment was

challenged 1mmed1ately and was sub]ect to the lltt{.,auon ab-initio which was

~ hit by the judgment in questlon



-
5

2 L The salanes may be recovcred from the appellant which were glven to him

on h1s own risk and cost.

"~ M.That, no melafide could be pointed out by the appellant on the part of
official responderits, rather the termination was in compliance w:th the

judgment of Peshawar l—hgh Court Bench Bannu.

-

N. That, the following are the documents on which replying respoﬁdent No.04

places his reliance:

(i)  Copies of appointment order of replying respondent, afrival report of
S - replying respondent are annexed herewith as Annexure “A,B”. -
(11) Coples of verification reports, Judgment of the High Court are annexed

herewzth as Annexure “C,D”.

- In wake of the above humble submlsswns and facts, the appeal in hand

may Iundlv be dismissed. -

Dated: 24:03.‘2019 | o » o Replymg Respondent No! Bzgd/{///_/

Thrpugh Counsel

Muhammad Tariq Qureshi
Advocate Supreme Court of Pakistan

RS



< | BEFORE THE KPK SFRVICE TRIBUNAL, PFSHAWAR
Service Appeal No 1087/2018

Yousaf Khan | _
~Appellant

VERSUS

- Assistant Diféctor, Local Government & others

Réspohd'ehts

“AFFIDAVIT - |
I, Navidullah s/o Khurshid Khan 1/o Bachakan Ahmadzai, Tehsil & District Lakki

Marwat hereby solemnly affirm and declare that the contents of instant comments /

reply are true and cotrect to the best of my knowledge and belief.

e e e Deponent ~€4,/ |
o ‘ //

_ -' . Navxdullah
Identified by

M{hammad Tariq Qureshi Advocate -



e . L F V ~OFFICE OF THE ASSISTANT DIRECTOR
LOCAL GOVT: & RURAL DEVELOPMENT

. . @ DEPARTMENT, LAKKI MARWAT.

s N , Dated April (’i 2018
e OFFICE ORDER. :

-

et No.xS 3273 ~AE /' pursuance tc the judgment dated 28.02.2018 of Peshawar, High
o "Court Bannu Bench in Writ Petition No 260-B/2016. Mr. Naveedullah S/0 Khurshid [Khan
S R/Q Bachkan Ahmadzai, PO Tajori, Tehsil and District Lakki Marwat is hereby appointed

. as Naib Qasid in BPS-3 (9610-390-21310) plus usual allowances as admissible under the

Rules, on regular basis, against the vac:int post at N C Bachkan Ahmadzai, District [Lakki
.Marwat with the following terms and con iitions:- ’

Terms and Conditions.

I His services will be governed by he rules and regulations as are in vogue and as imay De
issued by the Government from t'me to time.

2. His services will be liable to tern.ination on one month notice in advance from either side,
but in case of resignation, withour notice, two months pay shalt be refunded towards
Government.

3. He wiil be on probation for a period-of onc year extendable for a further period of onelyear

) and during this period he will not be entitled 1o apply for any long leave elc.

4. His services can be terminated at any time in case his performance is found unsatisfac
during probationary period and ir case of miscouduct he will be preceded against the
Removal from Service (Special P-ywer) Ordinance, 2000 and the rules made from time to o
time. )

5. His services are liable to be terminated if any of his documents is found fake or altered at
any later stage and he will not eniitle to undergo any litigation.

6. " He will report his arrival 1o all concerned. He will also not entitle to any TA/DA for hi :

ory

5
first arrival. In case he is not willing to join the duty, he should furnish his un-willingness

on a stamp paper to the office of ' 1e undersigner:,

7. Before submission of pay bill 1o 1 1¢ Disirici Ac »unts Ofticer for pay purpose, all his
Certificates and IDegrees will be ¢ 1ecked and vesified from the concerned Board or
University as the case may be.

8. The undersigned deserves the rights to amend or add
. order. :

9. Heis required 10 produce Health rind Age Certificate from the Medical Superintendent
DHQ Hospital, Lakki Marwat. ld

any condition to his appointment

/ If the above terms and conditions are accepted, he should immediately
communicate his willingness and repout for duty to the undersigned within 15 days,

failing"Which this appointment order niay be treated as cancelled in respect\pf the
candwate.

¥

!

\
: l

ant Dirc%ctor
Local Govt. & Rural Development

Department, Lakki Marbvat.
Even No. & Date.

Copy forwarded to:-

The Director General, Local Govt. & Rural Development Deptt: KP, Peshawar.
The District Accounts Officer, Lakki Marwat.

The Progress Officer, LGRDD, Lakki Marwat to arrange for verification of dodyments.
Candidate concerned. \\

nalb el e
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" BEFORE THE PESHAWAR HIGH COURT BENCH B

Writ Petition No. 2006 (S
e A &
Shakee! Khan son ol’!\*iifushlg Alam resident off Wanda Rehmana, VN

il

" Alam Shah Khel', Tehsil and District Lakki Marwal. t,&tm Ny 8-

.- Lo

....(Petitioner)

Vs

I Govi: of Kyber Pakhunkhwa through Secretary l.ocal Gpvtand
. 1 . . N iy
Rural Development Department, Peshawar,

2. Director General, Kyber PakhunKhwa, Locul Govt: and
Rural Development Department Peshawar,

S Assistant Director, jlocal Govt: and Rural Development Department ;
Lakki Marwat. -

. Deputy Commissioner, Lakki Marwa,

S District Accounts Officer, Lakki Marwql, ,

0. Tahir Khan son of Mirza Ali Khan resident of Begu Khel, Village Council
Beva Khel, 'l'chsilA:ufnd District §.ai & Marwal, : ‘

. /ﬁ . ' ' o (Respondents)
~ ! ) ’

WRIT PETITION UNDER ARTICLE 199 OF "l‘l-l_E CONSTITUTION OF
) ISLAMIC REPUBLIC OF PAKISTAN

t RESPECTFULLY SHEWETH:

- H
H

L. That. the petitioner 05 permanent resident ol village Wanda Rehmana n
VCalso Alam Shah Khel and have educational qualification of SSC.

That, the respondent No, 2 adverlisen} the post of Peons/Class-1V, one cuch
inevery village Couteil of District Lakki Marwat, : {

12

Thato the advertisement has having condition that for each UC, the

[
v

candidites who s the permanent resident of same village will be appoinlted.

. Thai. the Petitioner being cligible cum it the post applied and stood most
deserved due o qualification and in his villagervillage council, @ T T rﬁ'ﬂ

EXp M;NE& )

FOBEYRL £ oty

016

121} Reénstrur

Additio,

5
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1\ THE PESHAWAR HIGH cOuRT, e SHAWG .
i BANNU BENCH "y

tudicial Depen “tnent)

W.P.No.285-B/2016 .

Shalkeel Khan

Vcrsus-~

Cm'fr. ol K.P.K throuuh Sccretary Local Govt: .ln(!
Rural Developmoent and others

/(//)GIUI"/\’I
Lo L RIS

Dalé o!'!‘;earina 28. 07 2318 .

H - -
Appcllan,l pclzuonc M

Jdﬁ@u-_ﬁﬁu@éwa— K L ’9
Iu.spomk,m _,M;/‘ ‘éy /')/ r- ( 4@4[&/

/M@/_D%M

ABDUL IS’HAAOOR J.- Same Judgment as in

\-‘\'.P.NQ.BSJ—B/”UIO (Slmulu!hh V:) Govt of K.P.K

through SLC!CJI\ loml Govl. and Rural Development

and others) k.. - . SEV' hﬁ. Justiee. Sl Shakoor-J
Sd/-Mr. Sustice Shakes! Ahmad 2

Aunoincod
M- -
D280 » Vi

Peshaw s S U nardhannu Bench
Buthoriseg unn(.t' Article 8% of
k&m Qanun-e- sluhad.nt Ordar taswr

SCANNED L N

) ,
or/3/2)t

huran Jox° » " :‘;‘ RTINS TR Nutasner cind A4y festay Stk vl Aheand, 47
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BANNU BENCH

(Judicial Departiment)

W.P.No.254-B/2016 \

Sharifullah
Versus
Gm't of K.P.X through Secretary Local (“m't. and
' Rural Dwelopmcnf 'md others
' JUDGMENT
Date! ofhemmg, M )
Appelhm-pu:tlonel é‘(/ M LY. /Wﬂ/e? (71744!
Ml/ - - l A
=
Respbndent é? 11/ é?/ /% J(%aéja/
//3/ (eed /’7,m¢u .4-4é
ABDUL SHA/(OOR, S~ By'lhis singlc Judgment we
. ; - . '
propgse Lo decide the [ollowing pcli_lionsiqvjpg identical .
qucstgions ol'luw and lacts:-
1. W.P.No.254-B/2016.
(Sharilullah Vs, Govt. of K.P.K: through
’ ! ‘Seerctary  Local  Govi.  and  Rural
Development and others)..
2. W.P.No.260-3/2016.
(Naveedullah Vs. ‘Govt. of K.P.K - through
Secretary  Local  Govt.. and Rural
, Developmient and others).
» : L2 WP.No.274-8/2016. :
S (Muhammad  Sabir Vs. Govt. of K.P.K
.. through Sceretary Local Govt. and Rural .
. . Development and others). . , AT T g&/T E D
- 4. W.P.No.285.B/2016 EXAMINER
_ i A _ ﬁrﬁh;:;rmncm
+ . ~u Bewed
SCANNEL : " o T

Inican ‘ o B Mr dustice Al Shakans amd Mr. Justice-Shakeel Ahaed, 14
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ATTESTED

h Ml{'\ ﬁi’m
Aeshawar Hiph o,

Nanrsy

Hcm:n

3.

15

—

(Shakeel Khan Vs: Govt. ol K.P.K through
“Secretary Local  Govt. and Rural
Development and others).

W.P.No.292-8/2016. .

- (Zafarullah Khan Vs. Govt. of K.P.K through
Sceretary  Local  Govt.  and  Rural
Development and others).

n

L6, W.P.No.343-B/2016 .

- (Shafiullah Vs, Govt. of K.PK through
Secretary  Local "Govt. -and Rural
Development and others). -

7. WLP.N0.386-1/2016 e el
: {Gul Tayaz Khan Vs, Govt. ol K. K through
Seeretary Local  Govl.  and  Rural
Development and otliers).

1

8. IK.P.No.467-13/2016 :
(Zainullah Khan Vs. Director General Local
Govt. & Rural Developnient and others).

/9. W.P.No.529-B/2016.

\/ | (Parvaiz Komal Khan Vs. Govt. of K.P.K
o through Secretary Local Govt. and Rural

Development and others).

4 VO P.No.535-8/2016
: (Fasiullab - Vs, Govl. ol KPR through
© Seerctary Local Govt. and Rural -
Development and others). - ‘

2. The cofnmon i’acts of all these wril petitions ure
that lh;. petitioners are lh.(. residents ol their respective Umon
Counc;il& In response 1o 1hc advcrliscment made in the
newspiipm the petitioners dpphcd f01 their .mpomtmcnls as
Class- IV unployees but they were denied” appomtmenls and
the pca?plc [rom other Union Councils were appointed, l1é11ce,
these cibnstim{ional pgli}ionsr

Alter arguing the case at great length, the learned

counsels for the petitioners stated at the bar that fet all these

twran * (13 By Mr. Jusiice Abdul Stadkour and Mr, Justice Shakeel JAhmend, JJ
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cases be sent to the compelent authority o re-examine the

cases é)l’ appointment of. the private respondents and to find

" out whether they have been appointed in accordance with law,

'policy%and the terms and conditions i.ncorporatec; in the
advertiéscmel{t or not. The learned counsel representing the
pnvach n.spondc.ms in all the writ thlllOﬂb and the learned
AAG| 'ap bearing on 1 behalf of ofﬁc1al 1espondent$ assisted by
:cpu.su;muws of the department agreed with the contention

of thc.lc}:-amcd counsels for the petitioncrs‘

J. In view of above we send back aIl these cases to

the Assxsl'ml Du‘ector Local Gove:nmt.nt and Rural

Developmenl/compclem 1uthoruy of their respective districts

o re-e .\amme the 'lppoxmmcnts of the private respondents,

nerit posmon of the petltxoners and éass an appropriate order
l\'ccplng ;§m mind the rulcs, poii;:y. and the terms uhd conditions
Incor poniﬂed in the 1dvcxu.,um.nl for appomlmcnt as C‘la<:s-l'\/
cmploy@ aher providing the parlics an opportunity of
hearing, md submit compliance réport to Addlitional Registrar
ol this C%ourL. The entire process shall be completed within 02
months }éosilively. With these observations the writ petitions

are disposed of dccordingly.
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' BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

~

S. A. No. 1087 /2018

Yousaf Jamal Shah versus : Director & Others

-

REPLICATION

Respectfu'l'ly‘ Sheweth,

Preliminary Objections:

All the preliminary objections of the respondents are illegal
and incorrect. No reason in support Qf the same is ever given as
to why appellant has no cause of action / locus standi, estoppel,
time. barred, bad for mis-joinder and non-joinder of necessary
parties and has no jurisdiction in the matter. He has not come to
the hon‘ble Tribunal with clean hands and has concealed material
facts and malafide.

ON FACTS

Admitted correct by the respondents regarding advertisement. In
the advertisement, candidates throfjghout the Province were
directed‘to apply -for. the post and the selection will be made on
merit, however, preference would be given to the local candidate.
The advertisement was not specifically meant for concerned

Village Council as is evident from the same.

Not correct. The para of the appeai’ is correct regarding
appbintment of appellant as Naib Qasid. Rest pf the para of reply
of respondents is without proof regarding advertisement for the
concerned Village Council. Appellant performed his duties at the
said.post and also enjoyed monthly salaries. '



Admitted correct by'ﬁt'h‘é‘ respondénts.-regarding implementation of
the judgment of the High Court. The order of appointment of
appellant was made by the respondents after observing the due’
codel formalities, by keéping in view the advertisement which was
for the whole of KPK and not specifically for concerned Village

Council.

Admitted correct by the respondents regarding Show Cause Notice
and its reply. Here it is pertinent to point out that the authority |
mis-used her power as the candidates were appointed in different
Village Council instead of his .own one, as the advertisement says
so.

Not correct. Appellant services were illegally terminated as no ful-
fledged enquiry was conducted as per the mandate of law and
more so0, in this para of the appeal, the position has been
explained by appointing candidates in other Village Councils
instead of in their own Village Council as per advertisemenf. They
are still in service. No surplus employee was ever appointed at the

post but should have been adjusted and not appointed.

Not correct. When in the Viliage Council of the appellant another
candidate was appointed then it was not the fault of appeliant but
of the authority. Whole record submitted to the authority was
quite clear but it was the authority who despite the complete
- documents appointed him in other Village Council and even if he
 was appointed in other Village Council, the same was also not
illegal as per the spirit of advertisement. The hon’ble High court
did not directed the respondents to terminate services of
appellant.

Not correct. The para of the appeal is correct regarding
submission of appeal before the authority. The newly appointed
candidate, R. No. 04 was never gone through the process of
selection for the post. '

More soO, on the same and similar subject matter, the
hon’ble Peshawar High Court, Bannu Bench was pleased to dismiss
the W.P No. 430-B/18, Jamil Khan vs Govt. of KP & Others on 24-
06-2019 by not acceding with his request on the same issue.
(Copy Attached)
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GROUNDS:

All the grounds of the appeal are legal and correct, while
that of the comments are ilegal and incorrect. The same are once
agaih relied upon. In the advertisement, applications were invited
from the candidates of the KP and not of the Village Council
concerned, so the appointment of appellant was qL:ite- per its
mandate. Giving preference to the candidate of concerned Village

~Council, does not mean that other candidate could not compete
“for the said post. |

It |s therefore, most humbly prayed that the appeal be
' accepted as prayed for.

Appellant

Through w xqa_\

(Saadullah Khan Marwat)

-Dated: 11-09-2019 | Advocate,

AFFIDAVIT

I‘,‘\beww\.’MM, apbeliant do hereby solemnly affirm and
declare that contents of the Appeal & replication are true and correct
to the best of my knowledge and belief while that of reply of ’
respondents are illegal and incorrect.

I reaffirm the same on oath once again to be true and correct as

> Cdltr)

DEPONENT

per the available record. !
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| BANNU BENCH. ([
) BE i‘f*
il

(Jua’icial Department) ‘

W.P No. 430-B of 2018 »‘,\L ;ﬁ,/

S

ameel Khan VS.‘ Govt of KP etc:

R JUDGMENT

. Date of hearing : 24/6/2019

Appellal1t-Pe'-‘:itioner ﬁ‘/ Weas/ 204 ,4.-/97,,,,,,,, jﬂa?u, fgg_r.ﬂ
3 /]ﬁmg . e / 7//?@'0 ,C/-.{Anotta/}(_,. ﬁ/}o‘/ﬂ/‘ |
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SHAKE =L AHMAD J——-, By . means: of ﬂ’lh

| Constiu tional petition filed U/A-19_9 of the Islamic Republic of
~Pakistan, 197'3; 'petitio.ner sought the following reliefi-

"It ‘is,' therefofé most  humbly
prayed that:- |

1 lhé impugned &ppoinnhént order of the
‘r.espoi'1dé/7t'N0._4 ma} very kind.ly be set

— aside/ cancelled by ,declaring it to be,

' _ - iliegal,improper,un-just,discriminatory (,
' ’ 2 o Sffoet - ,“03“ ar }{l ‘.‘ C our,
and of no legal gfccﬁ Pes Bunay Dench

*Imranuflab®  (D.BY  Justice Muhamimad Nasir Mahfooz and Justice Shakeel Ahmad




, II. | The respohdehts may kindly be directed
to appoint the petitioner as class-1V
'BPS “I” for the village council Aba

Khel (1), according to law, rules and

policy.

L | Any other ~ appropriate  remedy

according to-'ldw_as this honorable
~court deems fit. "
2. Frcts of the case, in brief, are that by means of an
advertisement dated 07.7.2015, the respondent No.2 invited
applications for appointment against - the post of Class-1V

e_:mployee's (BPS-1) on the terms and conditions mentioned

therein. In pursuance thereof petitioner applied for the same,

s

competed with others, however, on merit he"clogld,}.'ﬁot-v.'_bé' X
Q'ﬂe"fw‘ rather one Imranuilahfrespondent No.4 was appoiited
as sﬁeh, hence, this pétition.
3. In"pursuéﬁc';e of t?rder of this court, respondents
? , No.3 & 4, submit_té:ci their para-wisgcomments raising therein
o : “many legal and fad:gal 0bjé¢t£ons. | ATTEST E 0

ENAMINER
Peshna 35izh Comnd

*imranullaby  (D.3) Justice Muhgmmad WNasir Mah{ooz and Justice Shakeel Almad T Raiyw el
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" 4. - | It wasmainly argued by the learned counsel for the

pe;titioner that respondent N6.4, Imranullah, had neither applied

:-against the’ impugned - post ‘nor belongs to’ Village'

it

R
c':uncﬂ/]\]elghbourhxood councll Aba Khel. (1 ), . therefore, ‘his

appoxntment is 111eg;a1 thhout lawful authonty and the same is .

'ligable to be struck down and in’ his place, petmoner is entltled
P . _

for appaintment.

5. As against Ath'at’, learned counsel appearing on
l. behalf of respondent No.4 and learned Addl: A.G apéearing on
behalf of official re.sp‘or'xdent»s joiﬁtly argued that respondent
No.4 belgngé to- viliage ,counci17Neigi"1botlx=hooci cuuicl, ‘Aba
Khei-(‘l) Distfict Lakki Mafwﬁt ag_is réﬂectéd from Annexure-
H .‘at Page-15 .e_-md minutes of meeting of - selection and
"'recruitment-cpmn.}ittee:enclhéséd as Armexure—A at Page-6 of the
comments, and prayéd fof disnﬁssa‘l of the writ petition.
6. : Argﬁmehts heard and recofd perused.
7. | It is evident..fr'dm, _the recdrﬁ thaf through a public
'nétice “deted ;07.7.2015, applicaﬁons ~ were _ invited for

»appointment against Class-1V employees BPS-01 on the terms

*Imranujlah* /D.B) Justice Muhammad Nasir Mahfooz and Justice Shakeel Ahmﬂ T T

Pﬁhﬁ%’r”ﬁsm
BonnwBeacl -
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-and conditions mentioned therein, - pursuant thereto the
- I I . ’ ' .

§

conteéting parties appalied for the same, competed with others,

‘however, respondent No,r4:was'app0inted as :such, on merit. It

was specifically mentioned in the advertisement that posts were

to be filed from the District concerned/ village

pouncil/Neig;hb011rhooci council, and preference will be given'to
the resident of village council concerned. Perusal of the minutes

of the meeting of selection and recruitment committee enclosed

K

" 4s Annexure-A at Page-6 reflects that name of the petitioner

_appeiafs | at S No.34 and m the -c'olurim : .of v'illage :
.coﬁncil/Nei ghﬁoufhood council, it §vas_ fecorded‘ as Abba Khei
) 'an'tl:l the post in ‘quésﬁém was filled | through open
competition, alsg beilgngs fo village COuncil/Nqighb.ourh.oqd

coun.cil.-' The question whether the ,petitioner applied for

Th—

appointment against the impugned posf or not and whether the

- ‘.'“"‘-‘\. 3

*:\ petitioner belongs to village council, Aba Khel-(l) are purely

P . -

factual in [nature which can only be answered after recording

corn RIS i v, ey

- pro and contra evidence and this exercise cannot be done in writ

¢

»  jurisdiction. D  ATTESTEE

*Imranullah* [(D.B) Justice-Muhammad Nasir Mahfooz and Justice Shakeel Ahmad ENAM Y \\:,',55?- 5

byt it 0
Bammn ot




8.0 For what has b‘e"en discusséd above, this writ
-petition is| dismissed - being not maintainable, however, the

peti‘tioAnei' shall be at lziberty to _éeel( her relief before the court of

‘competent jurisdiction, if so desired.

{ . . : i _ ;

|

;
_ f
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‘ .

and Cconditions mentioned ‘therein, - pursuant thereto the
e | _ ,

; ' : -
contesting parties appalied for the same, competed with others,

| . .
‘howeVer, respondent No.4 was appointed as such, on merit. It

;‘ . | . ,' ) - . - !

was specifically mentioned in the advertisement that posts were
1 ) .

! . . :

|

to be filed from the District concerned/ village

counc’:il'/Neiéhbourhood council, and preference will be givento
o |

i
|
—

the residentlof village council concerned. Perusal of the minutes
of the meeting of selection and recruitment committee enclosed

K

as Annexure-A at Pag;e;6 feﬂects .t‘hat name of the petitioner
appe’afs | at SNo.34 and’ in the ~c.olumn .of village
council/Nei‘ghE‘murhood council, it was recorded as Abba Khel
(1) and the post in Quéstibn was filled through open

competition, also belongs to village council/Neighbourhood

council. The Jquestion whether the petitioner applied for

appointmen t against the impugned posi or not and whether the

T v ———— —5-1

petitioner belongs to village council, Aba Khel-(1) are purely

.‘__‘\ . ‘ . ]

!
factual in lnatuze which can only be answered after recording |
I i

I

pro and contra evidence and this exercise cannot be done in writ ,,
' \

A | jurisdictio;{il.” ' | ; . &TT s/‘f E C

P
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O
8. - 1} For what has been discussed above, this writ
petition  is! |dismissed being not maintainable, however, the
| . : .
' petitionef shall e at liberty to seek her relief before the court of
i . * ‘ competent jurisdiction, if so desired.
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BEFORE THE_; KPK, SERVICE TRIBUNAL, PESHAWAR

i S. AL No. 1087 /2018

|
Yousaf Jamal Shah versus Director & Others

REPLICATION

Respectfully Sheweth,

Preliminary Obieétions:

All the preliminary objections of the respondents are illegal
and intorrecti No reason in support of the same is ever given as
to why appe_llfant has no cause of action / locus standi, estoppel,
time barred, bad for mis-joinder and non-joinder of necessary
parties and hgs no jurisdiction in the matter. He has not come to
the hon’ble Tribunal with clean hands and has concealed material
facts and mal;afide. |

ON FACTS

1. Admitted corr;ect by the respondents regarding advertisement. In
the advertisément, candidates throughout the Province were
directed to abply for the post and the selection will be made on
merit, however, preference would be given to the local candidate.
The advertisement was not specifically meant for concerned

Village Council as is evident from the same.

2. Not correct. The para of the appeal is correct regarding
appointment of appellant as Naib Qasid. Rest of the para of reply
of responden’fs is without proof regarding advertisement for the
concerned Vrllage Council. Appellant performed his duties at the

said post and, also en;oyed monthly salaries.




Admitted correct by the respondents regarding impiementation of
the judgmeni;t of the High Court. The order of appointment of
appellant wa;% made by the respondents after observing the due
codel formalities, by keeping in view the advertisement which was
for the wholé of KPK and not specifically for concerned Village
Council.

Admitted corsf—ect by the respondents regarding Show Cause Notice
and its rep!yi Here it is pertinent to point out that the authority.
mis-used herg power as the candidates were appointed in different
\}ﬂﬁge Counciil instead of his own one, as the advertisement says

SO.

Not correct. Appellant services were illegally terminated as no ful-
fledged enqu'jry was conducted as per the mandate of law and
more so, in! this para of the appeal, the position has been
explained by appointing candidates in other Village Councils
instead of in the|r own Village Councﬂ as per advertisement. They
are still in service. No surplus employee was ever appointed at the

post but should have been adJusted and not appointed.

Not correct. When in the Village Council of the appellant another
candidate wafs appointed then it was not the fault of appellant but

of the authoirity. Whole record submitted to the authority was

~quite clear b;ut it was the authority who despite the complete

 documents appointed him in other Village Council and even if he

was appointéd in other Village Council, the same was also not
illegal as peri the spirit of advertisement. The hon’ble High court
did not dirécted the respondents to terminate services of

appellant.

Not correct.: The para of the appeal is correct regarding
submission oéf appeal before the authority. The newly appointed
candidate, Ri No. 04 was never gone through the process of
selection for téhe post.

More s;o, on the same and similar subject matter, the
hon’ble Peshawar High Court, Bannu Bench was pleased to ‘dismiss
the W.P No. 2130-8/18, Jamil Khan vs Govt. of KP & Others on 24-
06-2019 by .Enot acceding with his request on the same issue.
(Copy Attachéd) '




GROUNDS:

~ All the; grounds of the appeal are legal and correct, while

that of the comments are illegal and incorrect. The same are once
again relied Eupon, In the advertisement, applications were invited
from the cafndidates of the KP and not of the Village Council
concerned, 'sfo the appointment of appellant was quite per its
mandate. Gi\!ring preference to the candidate of concerned Village
Council, doe%s not mean that other candidate could not compete

for the said post.
A :
It is, ﬁherefore, most humbly prayed that the appeal be
I .

accepted as brayed for.

| Appellant

| Through /? e

| .
i 1;/.-—./}’\_}’ a\ E&L"“‘“

4 | (Saadullah Khan Marwat)

Dated: 11-09-201? Advocate,

i
|
i
!
!

AFFIDAVIT

I,Su&&’&»—«!&é&, appellant do hereby solemnly affirm and
declare that conteligts of the Appeal & replication are true and correct
to the best of r:ﬂy knowledge and belief while "that of reply of
respondents are ill%ega! and incorrect.

I reaffirm thie-same on oath once again to be true and correct as

per the available record.

1/ , p
0 G0 r)

DEPONENT
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“means of this

SHAKEEL ~AHMAD, Jo—= By

Constitu

tional petition filed U/A-199 of the Islamic Republic of

Paklstaﬁ? 1973, pe‘titioher éought the following relief:-

"It is, therefore most humbly
ayed that:-
/hc) impugned dppoinnﬁem order of the

respondent No.4 may very kmdly be set

aside/ cancelled by declaring it to be,

L

Hl
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illegal,improper,un-just, discriminatory

and of no legal eﬂqzct. '
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II. ! The respo}r-q‘dents‘ may kindly be directed
to appoint the peltitio-ne'r as class-IV
! | BPS “I" for the-‘village council Aba

Khel (I), according to law, rules and

|
| policy.

yidk Ary othe? Jappropriate remedy

| according to law as this honorable
court deems fit. "

|
|
| Fects of the case, in brief, are that by means of an
PR
advenisen'gent dated 07.7.2015, the respondent No.2 invited
| | |

“applications for appointment against - the post of Class-IV

employees (BPS-1) on the terms and conditions mentioned

therein. I‘n pursuance there'of petitioner épplied for the same,

. competed with others, however, on merit he could not.be . °

“ *\r‘.:, wagi,
1_-' BLCFFEER A

3

selectad rather one Tmranulicly/respondent
) t

k

S : "

as such, hence, this petition.

|

3. | In pursuance of order of this court, respondents
1 . '

l

© No.3 & l4, submitted their para-wise comments raising therein
| . .

ard 1)iéln)r legal and factual objections. ‘ ' ATTE. TED
ENAMINER
foty Cimers ?

Peshasnar kL

»imranuliaht  (D.J3) Justice Mubammad Nasir Mahfooz and Justice Shakeel Ahmad Reantytyn BT




5

4. It was rnainly érgued by the learned counsel for the

!
y

that resp

petitioner ordent No.4, Imranullah, had neither applied

~against the impugned post nor belongs to Village'

0
council/l

1

P

eighbourhood council, Aba Khel-(1), _‘therefore,. his
and the same (S .

¢

aépoint nt is illegal, ﬁ;{thbut tawful aﬁthbi'ity

liable ta Ibe struck down and in his place, petitioner is entitled

for appointment.

5. As against that, learned counsel appearing on

behglf of respondent No.A4 and learned Addl: A.G appearing on

of official résp'oﬂdenfs jointly argued that respond

behalf ent

No.4 belongs to. viilage councill"i\leigi’ibourhooc‘l cuuncil, Abe

|
| . .
i{hel-(i) District Lakki Marwat as is reflected from Annexure-

" H at | Page-15 and minutes of meeting of - selection and

“recruitment committee enclosed as Annexure-A at Page-6 of the

. comim

ints, and ptayed for dismissal of the writ petition.

6. Arguments heard and record perused.

7. It i.s evident _f;dm.the recdrd that through a public

notice deted 07.7.2015, applications were invited for

‘appo'intment aga-inst Class-1V emj:loyees BPS-01 on the terms

slmranuiiah® D.B) Justice Muhammad Nasir Mahfooz and J ustice Shakeel Ahmﬂ T T
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