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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR.

S.A NO. 1224/2022

SHAFI-UR-REHMAN

APPELLANT

VERSUS

GOVT. OF KHYBER PAKHTUNKHWA & OTHERS

RESPONDENTS

JOINT PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS NO. OL 02 & 03

RESPECTFULLY SHEWETH:

PRELIMINARY OBJECTIONS;

i. That the Appellant has got no locus-standi.
ii. That the Appellant does not come to the Tribunal with clean hands.

iii. That the Appellant is estopped by his own conduct.
iv. That the Appeal is badly time-barred.
V. That the appeal is hit by the principle of res-judicata.

vi. That the Appeal in its present form is not maintainable, hence liable to be dismissed.
vii. That the Appeal is filed just to waste the precious time of this Hon’ble Tribunal.

viii. That this Tribunal has got no jurisdiction to entertain the present Appeal.
ix. That the issue in the instant Appeal has already been adjudicated before August 

Supreme Court of Pakistan

FACTS:

1. Correct. The appellant was initially appointed in the project titled “Capacity 

Building Project (CBP) Planning & Development Department Khyber 

Pakhtunkhwa” as Naib Qasid with fixed salary, purely on contract basis by 

accepting all terms & conditions as mentioned in the appointment order 

dated 06-12-2005. It is pertinent to mention here that at serial No. 6 of the terms & 

conditions it has clearly been mentioned that “his appointment to the above post will 
not confer on him any right of regular appointment/absorption against the post of 

Naib Qasid in the Capacity Building Project (CBP) Planning & Development 
Department or any other post nor his services will count towards

V
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> seniority/promotion/pension etc”. Therefore, the claim of the appellant for counting 

his previous contract service towards pensionary benefits is not covered under the 

existing rules and is without any legal support.
(Copy of appointment order dated: 06-12-2005 is attached as Annex-A)

2. Correct. After promulgation of Khyber Pakhtunkhwa Regularization of Services of 

Employees Act 2018, the employees of project titled “Capacity Building Project 
(CBP)’' Planning & Development Department has been regularized, including the 

appellant, against their respective posts w.e.f 02-3-2018 under Section-4 of the Act 
ibid (already annexed as Annex-A of Appeal).

3. Incorrect, hence expressly denied. Annex-I of the Service Appeal pertains to the 

Notification of FATA Secretariat Planning & Development Department, which was 

under the administrative control of Federal Government and also issued prior to the 

merger of FATA in the Province of Khyber Pakhtunkhwa. Therefore, the contention 

of the appellant is not valid and not applicable in the case.

4. Incorrect, hence expressly denied. The Notification dated 11-6-2019 of Sports, 
Culture & Tourism Department was issued in compliance to the Judgment of 

Supreme Court of Pakistan and not applicable in the instant case. However, prior to 

this Service Appeal, the appellant alongwith other employees had filed a Writ 
Petition No. 1674-P/2016, titled Ijaz Ali Khan & others V.S Government of Khyber 

Pakhtunkhwa in the Peshawar High Court with the same prayers which was decided 

in their favor vide Judgment dated 17-7-2018. The said impugned Judgment was 

challenged in Supreme Court of Pakistan by the Provincial Government and the 

August Supreme Court of Pakistan vide its judgment dated 14-7-2021 set-aside the 

impugned judgment of Peshawar High Court Peshawar.
(Copy of Supreme Court Judgment dated; 14.7.2021 is attached as Annex- B”)

5. Incorrect. The claim of the appellant for regularization of his services from the date 

of his initial appointment has already been set-aside by the Supreme Court of 

Pakistan as mentioned in the preceding paras of the instant comments. Therefore, 
Notification dated 04-08-2020 is not applicable in the case of the appellant. The 

appellant has been regularized under Section-4 of the Khyber Pakhtunkhwa 

Regularization Act, 2018, therefore, his regularization will be reckoned with effect
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from the date of commencement of the Act ibid. The instant Appeal is hit by Rule 

23 of Service Tribunal Rules, 1974 hence not maintainable.

6. Incorrect. The appellant request was regretted being not covered under the rules/ 

policy and the judgment of the Hon’ble Supreme Court of Pakistan.

7. Incorrect. The Departmental Appeal of the appellant was regretted and filed being 

not covered under the rules/policy.

8. Incorrect. In view of the para-wise reply and judgment of Supreme Court of 

Pakistan as cited above, the appeal filed by the appellant is not maintainable, hence 

liable to be dismissed ab-initio on the following grounds: -

GROUNDS;

A. Incorrect. Action of the respondents is in accordance with rules/law and policy 

and no rule/policy has been violated.

B. Incorrect. The appellant has been treated in accordance with rules/law/policy & 

respondents did not violate Article-4 & 25 of the Constitution of Islamic Republic 

ofPakistan, 1973.

C. Incorrect. Each and every case has its own merits and requires to be decided in 

accordance with rules/law/policy, therefore, the respondents have not violated any 

law or norms of justice.

D. The appellant’s service has been regularized from the commencement of Khyber 

Pakhtunkhwa Regularization Act, 2018. Prior to this, he was a project employee 

working on contract basis imder the project policy 2008. The West Pakistan Pension 

Rules 1963 does not apply on the project post, therefore, the appellant is not entitled 

for the relief under rule 2.3 of the pension Rules 1963.

E. Incorrect. The plea of the applicant has already been dismissed by Supreme Court 

of Pakistan vide its judgment dated 14-7-2021, therefore, the instant Appeal 

alongwith connected Appeals are required to be dismissed.

F. Incorrect. The respondent’s actions and inactions were in accordance with 

rule/policy.
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G. The appellant has been treated under the prevailing rules/policies as well as 

Constitution of Pakistan and have been treated likewise to the other project 

employees who has been regularized under the Khyber Pakhtunkhwa Act, 2018 and 

no violation of the Article 38(e) of the Constitution of Pakistan has been committed.

H. The respondents also seek leave of this Hon’able Tribunal to raise further points at 

any time during arguments before this Tribunal.

PRAYER:

Keeping in view of the above reasonable and just grounds, it is very humbly 

prayed that the Service Appeal may graciously be dismissed with special compensatory 

cost on the appellant.

YlE'SECRETARY
P&D DEPARTMENT 

KHYBER PAKHTUNKHWA 
(RESPONDENT NO. 1)

FINANCpT5EPARTMENT 
KHYB^PAKHTUNKHWA 

(RESPONDENT N0.2)

s

SEC
ESTABLISHMEM' DEPART^ 

KHYBER PAKHTUNKHWA 
(RESPONDENT N0.3)
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^^BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR.
/

S.A NO.1224/2022

SHAFI-UR-REHMAN

APPELLANT

VERSUS

GOVT. OF KHYBER PAKHTUNKHWA & OTHERS

RESPONDENTS

AFFIDAVIT
I, Mohsin Mushtaq, Section Officer (Lit:), Planning & Development

Department do hereby solemnly affirm and declare on oath that the contents of comment are true 

and correct to the best of my knowledge and belief and nothing has been concealed from this

Honourable Tribunal intentionally.

DEPONENT
CNICNo. 17301-1550534-9 
Cell # 0333-9148584
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OFRCE OF THE ADVOCATE GENERAL KHYBEiR PAKHTUNKHWA, PESHAWAR ^

2021/AG/Suprssme Court Dated, Peshawar, the

Pvr.hannn:
Fax No. 091-9210270

Hloh Cniirt Pnlldinn. pp^hsiwar
Tel No. 031-9210119

To

OiaW
Date

1" The Secretary to Govt, of Khyber Pakhtunkhwa, 
Public Health Engineering Department, Peshawar.

2- The Secretary to Govt, of Khyber Pakhtunkhwa, 
Planning & Development Department, Peshawar./

3- The Secretary to Govt, of Khyber Pakhtunkhwa, 
Revenue & Estate Department, Peshawar.

, ,1 ,

4- The Secretary to dovt, of Khyber Pakhtunkhwa. 
Finance Department, Peshawar.

, f;

CA N0.239. 274 & 283/2a.GOVT OF KPK-VS-ABDUL
MANAN. tJAZ ALI SHAH & MUHAMMAD MAWA2 &

SUBJECT:

OTHERS.

Dear Sir,

! am directed to refer to the subject noted above and to enclose

herewith a photocopy of Order, passed in the subject matter by the august

Supreme Court of Pakistan, Islamabad on 25-11-2020 (Judgment

Reserved)(Announced in open court at Islamabad on 14-07-2021) for information

and further necessary action.

YniirQ ferfhfjillx/

Secttoo Officer (Lit)
PlauJiiaS &

K-PJi-

(MUKAMMAO ^ RSHAD 
ADMINISTRA •|VBaT^FICER

Ends! No. & date even

Copy to PS to the Ldy Advocate General, Khyber Pakhtunkhwa, Peshawar.

/

ADKfNiSTRATIVE OFRCER

\J
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• ^IN Tins SUPREMR COXTR^* QI? PAKISTAN-f t

(APPELLATE JURISDICTION) t;

t

FRIi)SEN*r:
MR. JUSTICE GULZAR AHMED. HGJ * 
MR. JUSTICE UAZ UL AHSAN ‘
MR. JUStiCfE MUMIB'AKHTAR .

:

• ^ I

V ■

j\TK'
CrVIL APPEALS N0.239. 274 AND 283 OF 2020.

(hn hirlniiwit Hnlc.d 27.09.2016, 17.07.201fi 
J'1.11.20Its jjusmui Utj Ui(i J-’caiiuioui uujn j
locutions No. 767-P, 167'1-P of 2016 and pOB-P of201B).

T

i f

t
Government of IGiyber Palchtunkhwa through Secretary
Public Health Engineering, Peshawar and others.

’ fiH (yi.239/2020)

Government of IChyb|j/ Palditunkhwa through Chief
Secnetaiy, Civil Secretariat, Peshawar and others.
fuiCA.27^/2020)

Government of IChyber Palchtunkhwa tlirough Chief
Secretary, Civil Secretariat, Peshawar and others.
(in CA.283/2020) ]

f

' ;
:;|V

...Appellant(s)
Versus

1
■4>• . Abdul Manan and others.

(in CA.239/2020)

Ijaz Ali Shah and others.
(inCA.274/2020} . •J

■JMuhammad Nawaz and others. 
/Tia CA.:^3/2020)

...Respondent(s)

,Mr. Shumail Ahmad Butt, I 

A.G. ICP.
Mr. Atif Ali Khan, Addl. A.G. KP., 
Barrister Qasim Wadood,
AddLA.G. KP.
Mr. IrUm Shaheen, DD. HED.
Mr. A-sif Khan, Litigation OfTicer,

. HED*
Mr. Amin Jan, AD, Fisheries, KP.
Mr. Gulzar Mahmood, A.D. • 
Fisheries, IG^.
Engr. Falak Niaz, AD (Dost).
Rajbar Khan, SDO, PHE, KP. ^ 
Mr. Saadullah, Asstt. Secretary, ■ 
BOR, KP.

i
. II

t For the Appellant(s):

:

i- 1

I--;

Section Officer (Lit) -
planDing & Dev; ueptt.

KJX.

'll •
i'.

•iTiers?
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MMr. Fahedm Ullah Khan, Sr. t 
Officer,'KPPSC. .
Mr. Aaaad Ulloli Klion, SO, P&D, 
Oepurtmont.

, Mr. . Arnanatufiah 
•Deputy -Secretory, 
Department, KP.

; Iaw • {

;•
. !
. I

I

Qurcahi,
’Finance

I
1 : ♦

f
4

-c , t*\ ■i.-I*-.

For tlic Rc3pondcnt(a): Mr. lOialcd Rahman, ASC.
(inCA.27'f/2020}

Mr. M. Ijaz fehan Sabi, ASC.
(in CA.2B3/202V)

. i

I

:

N.R. ..
fin CA.239/2020)

I
'1.a * «

25.11.2020 (Judgment Reserved}Date of Hearing:
;•

» JUDGMENT
5 Jl

' .IJAg UI/ AHSAN, J.- Through this single

judgment, we intend to decide Civil-Appeals No, 239, 274 and

_r rt/\r\r\ ri^fjs^rrp.H tn aR “CA”) as they involve a

common question of law. t

•| ihrough the instant appeals, the Appellants have

sought to challenge the judgments of the Peshawar High

Court, Peshawar dated 14.11.18 passed in Writ Petition No.

3108-P/2018, 17.07.18 passed in Writ Petition No. 1674-

P/2016 and 27.09.2016 passed in Writ Petition No. 767-

P/2016 (hereinafter referred to as ^Impugned Judgments”).

Through the impugned judgments, the Respondents had
' ' 9

challenged the action of the Appella|its to not regularize them.
r

Their respective petitions were allowed, and, the Appellants 

were ordered to regularize the Respbndents in their respective 

posts.

2.
I.

i-

‘A

..
i V

i:

%
I

APTO^TEr?I

-v
I

Seni^ CoiJrt-;*^:iait5. 
Supra^:frt!^r[ of’r'akiaian' . 

IslaikUlJAii •£e--
Seonned wUh CamSconncf
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■ RcaponduiiUi in CA ‘.m oi; 9mi) wuv, fiijpoliii.cil’'ii/'nlnfil. . 

(JilTcrcnl poiiln nil a nnnl.nml. hnniii; Tliny wan: [KibiiiKiiiniK.ly

: rcKLilnn/nd willi nrinn'lf IVoin yoOM and iial. Jroin Ilia dalaa ul'
■ ■ ■ ' ■

- llicir rcapccUvn initial aijj)(jinl.ni<;nl;{). riia K'niiiiimdaiilM in CA '

283 of 2020 were appoinl-ad An orilntj Aaiilal:aii(,, Typlal;, raid
*

Naib Qasid, Rcaponclnnt No. O] in CA’283 of 2020 'wan lal.a]* 

promoted out of turn mi. Settlement Tcbilldar in 2000 and 

later on, wna demoted, becauwe ttie cormet niaeliunlairi to 

appoint him as provided in Section 7 of the Civil Sei-vont 

Promotion and Transfer Rules, 1989, was not followed. 'I'he 

Respondents in CA 274 of 2020 were appointed in the pi'oject 

loiown as “Capacity Building Phase-II” and, after the expiry of 

the said project, were relieved. All of the Respondents filed 

their respective writ petitions before tlie learned High Court, 

which were allowed. The Appellants. are aggrieved and have 

approached this Court.

3. jo?:
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I
I

ii
I
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i

j j

Leave to appeal.was granted l^y this Court 

vide order dated 09,03.2020 which is reproduced below 

for ease of reference:

!
I!

I«
:

J I
“The learned Addilional Advocate Generat Khybcr 
Pakhtunkhwa contends that all the Pespondants in 
those petitions were employed either on project posts ' 
or on contract basis or were employees under Section 
'IS of the Companies Act, 2017 and in no 
circumstances their services were to be regularized.

. He further contends that in all impugned Judgments, 
the learned High Court has. merely allowed writ 
petitions on basis of similarly placed persons, but 
without at all adverting to the facts and circumstances 
of each and every case separately and without jl 
applying its niind to the same. He adds that even the I 
laws under which their appointments, ware made n

li

!

r/

\

TlDEStEp.'I

; I

n

*. .? .
1
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,i\V;:>7/c;rir/<vi(.*{ u^/ia (iiu* i;/ji/-Woi/r!<;« on i)n>Ji:c.L'i or 
rafiimcl or HocUon *IU i:ni[}luiii:i:ii wr.it: not
fiVib/c <0 hi: iviiuliirizcil o/iri tluiir rowilothvxLloti 
bti Uiti IcaincU lUfjli Coitvt Llimn{ili iho !ni[tii{fnr.(L 

• JutUjmctU in (iUuuollicr illopul- In
ft '' of till- content ii)n'n,*tlia litnrnr.d {(un oj^lonr lum

to (I thrciMiu'riiibor. JtUlf/nwnl of IhL-i CJt/url 
Cjm// A/jfjoul NtnO'/t/ of 

201>l (CoucnuAcnt tf Kliybar, AtjiicuUnii'., LlucnLook 
nnd doojicnUhr. DciKirlincnl lliroufjh ibi ijnemLat}j ■, 
(uu( ot/icru i^tri c^nd etnuLher).

lUe.'n: I ■I

* ’

t

I I
'J'J. U'u noic f/idt ao/zic uf tlicpcliiionn arc lime barred 

and in one of the. pclilionis even no cundoriation of 
delay has been filed. The iearned Law Officer eiaten 
that such will be done by the patilioners.

I : I

1

*
3. 2Viu contenUon^' rallied by the learned Additional 
Advocate General, Kliybar Pakhlunldiwa need 
■eonsidcration. Therefore, subject lo limitalion, leave lo 
appeal is granted in these petitions to consider inter 
alia the same. The appeal stage paper bool^-shall be 
filed within a period of one month with permission to 
the parties to fie additional documents if any. As the 
matter relates to service, the offee is directed to fix the 
same expeditiously preferably afer three months.

4. In the meantime, qperaitori of impugned judgmeni(sj 
shall remain suspended.

!

M

«<
!-l

r

. I
IThe Learned Additional Advocate General, Kliyber 

Pakhtunlthwa (hereinafter referred to as “IG”’) contends that 

the Respondents in CA’s 283 ani 274 were project employees 

with no right to regularization,"He has further argued that the 

Respondents being project employees are not covered under 

the KP Civil Servants (Amendment) Act, 20,05 (hereinafter 

referred to as the “2005 Act”) because the 2005 Act 

specifically excludes project employees from its purview. 

Further, that the ICP (Regularization of Services) Act| 2009 

(hereinafter referred to as the “2009 Act”) also specifically 

.excludes project employees from its application, and, 'as such, | 

the Respondents are not covered under the 2009 Act. He addsjf^

5. . I
1

•. •
* 11

1

:
■

(t. \

i-
v?t)
-vptt ^ ASect-'-;-

1

Scanned wiih CamScanner

.1

I

\



h••
■ «■
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■;?X’* •'\-'y
r that ihc RcMpondcjut In CA 239

of -1020 waa appointed on a 

«top-Kup nrrungcmcnt which la not covered Ibr .ceulexizaaon 

under Section ]9 of the 300S Act,'Aa such, the Hi,;h Court

::••:

! .
erroneoualy l«Jcl U.ntf the judsmoU V,;„clcred in W.P 

05'I/2000,applicd to tluv auid Respondenfa
- 9 '

anicl judgment applied to employees of DisUict Swat only. He' 

funher submits that, whenever

it <
:

ease because tlic
I .

a position is Advertised, it has 

owing correct procedure and |ormalities.

not have been arbiti'arily 

appointed against tlicir respective posts witliout following the 

procedure of transparent .appointment or, the procedure 

provided by the KP Public Service Commission (hereinafter' 

reforred to as “KPPSC").

I

to be filled after foil 

As such, the Respondents could

i
!(
'•t
i:.

!

..

6. The learned ASC appearing on behalf of the 

Respondents argued that other similarly placed employees 

were regularized whereas the Respondents were not.

il ■
‘I *

11!1
i I

as such,
:‘i

this amounts to discrimination 

which is i
on part of the Appellants 

impermissible under the law. He further argued that

I

I I

f:

all Respondents were validly appointed and, the Appellants
could not relieve them from their, positions arbitrarily when ‘ 

they have regularized other simil'arly placed employees. He

■I

'l!

■ I

!
■further submits that the Respondents in CA 239 of 2020

should have been regularized from the date of their initial
« *

appointment as opposed to 2008. Since the Respondents had 

been worldng against their respective posts before the

i;
I

I

• I

I'l1' promulgation of the 2005 Act, they ought to have been 

treated as civil servants and tlius, regularized
; I

from before V.
1i;

t.1.
V ■i t
{;

1
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. ^Wc linvc Imiu'l Uni Icnnmtl7. AAG j'uhI oIoo LIjo 

Icurn^^&unscl for the kcupondenfo. Tiio (HjeiiUot,,, wldci. 

fall before this Court for detenninaUon

•* .

f}
^ I% .

arc ixn IVilIowo:-

(i) Could the Rcapoucicnhi be rof/ularizod 
tlac 2009 Olid 2pOS Acta; ,

(ii) Could tile Respondents in CA 239 of 2020 be 
regularized with effect from an earlier date as 
opposed to 2005.

\

:'
f

under I

1
'J I'•

}(?
tU

I ■ •: , K

ggPLD THE RESPOMDbwVs BE REGTir.Anr,;nB ffMnii-.r;
lliE 2009 AND 200.S AO/rs? ~

!

■iI
8; :;The learned AAG submits that the 2009 Act 

inapplicable to all of the Respondents because

Iwas I
Ithey were

project employees. To racamine this issue. Section 3 of the.
*

{

reproduced as under for ease of convenience:2009 AT

;
^ffularization of^et-vices of cerLain cmpioiicici^:.^
All employees including recommendees of the High Court 
appointed on contract or ad-hoc basis and holdina 
post on 31^ Vecemben. .2008 or till the commencement of 
this Act shall be deemed to have ,been validly appointed 
on regular basis having the sarne qualification'and '' 
experience for a regular post:

^ Provided that the service promotion quota of all. 
service cadres shall not be affected,"

l

IJ! that

9

I

J
i uI K!

employee has been defined in Section 2(b) of
OO llnrjfar*-

■

■

employees for project post or appointed on work^^fg^ K

k
•J

i

ESTED-
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'•>. ' basis or who 
is ours)

A bare pci uiinl oC II,a aforcnol.cd 

Acl rcvcalH lJuiL, Ut In:

anploycc in qiicnlJon irtnyMic

cmpl03>cc who niu^ be appointed by the GovcimmenL Thehj 

three categories of employees who cannot take bericlit of 

supra and claim regularization. First, project- 

employees, that is, employees who are appointed against a 

project post. Whenever the said project comes to an end 

unless otherwise provided, the posts in the said project too 

come to an end and all appointees stand relieved. Second,. 

employees appointed on a work charge basis. Third, those 

employees who are paid out of contingencies.- The last proviso ' 

is perhaps there because funds for contingencies are limited 

and mostly time-bound. As. such, whenever the contingent 

funds run out, employees may' be relieved, by following the 

proper procedure.

9

puiU out of contirujanni,(Undarlirdnaarc I

. ;

.il^
■ /

provision of jhc '^009 

re/hllori/.cd utidor l\u: Ad. Iho
:

1 I.:

fUl ad h/x: nr u. ooritrocl
«

!
$arc
ii

Section 3 ? f

\!
■ I

;.
I i

t
I

■ I

I
I

r Iti
, t

<1

• i, :■,:
:

It is an admitted fact that the Respondents in CA

274 of 2020 were project employees. Section 2(b) of the 2009

• . Act- specifically excludes project employees from its purview,
stretch of the imagination , could thj learned

High Court have read into the 2009 Act what it does not •

apecifical^ provide. When the intent of the legislature is

manifestly clear from the wording of the statut<^, tlie rules of

Section OSitcer O^hlinteipretation require that such law be Interpreted as it is by 
Planniiig & Dev: Dwj-'tt; , . ,

1C.P.K. assigning the ordinary English language and usage to tlie

words used, lonless it causes grave ^injustice '^hipli .n^ ^^^ ‘ '.y-

9.
:
t •

I

therefore, by no

:
j.

I
. IH

I

'3

I t

i
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'-O'. \
irremediable or leads to absiord situations which could 

have been intended by' the legislature. Only then, the Court 

may see the mischief which the IcgislaUire sought to rerhedy 

^ -and interpj^t the law in a manner th^at meets the intent of the

^ the view that the conclusion to 

, this effect reached by the Court is quite 

unsustainable in law.

/.

■ /

not

f,I
1
1

V •

legislature. We are therefon 1r.
I \

erroneous and ii• t
I

1 f

10. The learned High Court has . held that the 

Respondents were fully covered by Section 19(2) of the 2005' 

Act, For ease of reference^ the*'relevant portion of Sectionf' .
19(2) is reproduced as under; - .

i

“A person though selected for appointment in the 
prescribed manner to a service or post on or after the 1st 
day of July 2001, till the commencement of the'said Act, 
but appointed on contract,basis, shall, with effect from 
the commencement of the said Act, be deemed to haoe 
been^appointed on regular basis.” (Underlining Js ours) -i

;!
i
1

;

It has been argued by the learned AAG that the posts, 

against which the Respondents were appointed arc ’ 

specifically excluded from the application of Section 19 and

consequently, they could not have been regularizetl. A bare 

perusal of the aforenoted provision shows that anyone who 

wishes to avail the benerit| of Section 19 has to be appointed 

in the prescribed manner. What this effectively means is that 

an incumbent his to go throu^ the process of selection and

ISection Officer (Lit)appointment which
Plau.nia:'; & Dev: Deptt;

'k,p.k.
consists of advertisement, 

competition, a level playing field for all, and transparency and

open

other processes followed by the Federal or Proviricial Public 

Service Commission. Admittedly, none of the Respondents '
* 'A 'Vzri ry c
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t .ip.y-’w:
i»vim W HOM^, -in Mm aflj • ;i

y:' liwav appointed throuch 

nforcnoLcd

•'f
tire Haid Con-jrnienion 

proccaaen a:t i„ Trom

m-dcni, und. were inlUulIy ,,pp„|nLcd

it ■ ihor Uric '

their appointment 

on contract. At; auch, the

: i

I

. KcNponcft^Ui ennnot . ;iuim IhUit they 

■ mild •praviMinn ofthc, Inw rinlearithey prove thed they went 

Ihroui-l, the procesa of the KP Public Service Commieoion or 

equivalent or had

were covered under the t
f

M

come through the processes alluded to 

were then appointed against their respective
Iabove and,

posts. * ft

1
:ir 1; 11. Even otherwise, the class of employees to which 

the Respondents belong has been specifically excluded from 

the definition of a civil servant as provided in Section 2(b) of 

the KP Civil Servants Act, 1973 which 
under: V .

.jr
1
S •

• J
.4

I
is reproduced as

I

■I
■jI
1"(bf^vil servi^t means a person who is member of a 

avil service ofth^ Province, or who holds a dpi! post 
in connection with the affairs of the Province, ‘ ■ but 
does not include- i '

a person who is on deputation to the Province fr6m 
the Federation or any other Province 
authority;
a person who is employed on contract, or on work 
charge basis or who is paid ^om confingences; or ' 
f person who is -worker or -workman as 
defined in the Factories Act, 1934 (Act XXV
1934), or the Workman’s Compensation Act 1923 
(Act Vm of 1923);, ■

r .

*n(i)I
or other

. I

(ii)
. I(Hi)
.jof 4|

1
:

•1

The Respondents in CA 283 were appointed 

• SetUement Operation, which, according to the learned AAG, ■ 

Pkiisir'iii"?;.:—to be run as a project. As such,

Settlement Operation, the Respondents

regular appointments theretckwere

’iin the

I
ft

upon e:q3iry of the U■ J.GP.IC. M
Mwere to be relieved ,i

and no to be, made; The ^
■*

STE'U ■ \
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Icm-n^^^AO further 

of the Ucapondonta rclutcji 

their uppointinent.'j,

i<

“ ift '

uubmita thut Uic matter of rci'uJdrizalion 

to the terma and conditiono of

;;
4

?■
1

which' aquurcly foJIn within, the 
’ . . ’V • • .

• juriadictiCjh of the Service Tribunal In Jitiht of A'rLiclo 212 of

the Conadfution of tlie lelamic Republic of Paldotari. When

Ir
J* , \ f

i-

confroated with tliia argument,; the learned ASC for Uric 

Respondents merely stated that|iince others were regularized, 

therefore,, the Respondents should have been regularized as 

well. We note tliat the Respondents have conceded that they

I

n

I!
:

were wprldng in a Project as evident from their Writ Petition 

before Mq High Court where they have stated the following;-

respondents in the Settlement Protect ChitraltUl date" 
(Underlining is ours)

V

I Li
:i
::

}!•

•»

When the Respondents themselves are conceding 

that they were project employees, they, cannot change their 

stance at this stage and claim that they ought to have been , 

regularized , under Section 19 of the 200S Act which ' 

specifically excludes project emJ>loyees from its purview. As 

such, the High Court without examining this position taken

by the Respondents held that they were entitled to• •

regularization. This amounts to reading into the 2005 Act so ;
> I

also, the Civil Servants Act,‘1973, something which has 

not been provided in the said Acts. This is, iii our view, a

11.
1I

, .!

I
:

l{t

!'
I

r.:

!•
I,.

transgression of the mandate of Article 199 of the 

’Constitution of the Islamic Republic of Paldstan xvhicli is

■;

.1
I

!impermissible ’and constitutes an excessive exercise of 

jurisdiction. Section 19 has to be read with the rest of
i'i

tie KP V,
•!

•i:?3TEjiT

.}
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tCivil Servants Act,

' provides the rcGulari^mJo, 

fulfilment

lhi)u/rh ScetiDn \.[) of (Ju; UOO'.l Act
.1

1

ol'eerUiln cmployoon mihjocl. to l;lio 

ocirui nil tliOMfj npf)oiriledor cclMin c,„KlUi„„„ „„ci ,j
I

^ while following the preiicribcd .procedure ■mi' clvil ;iervftii(.:j, 

novel thcless. the ambit of Section 19 carmol: be elretohed to

r
i:; t

t

include a separate class of employees into the definition of • 

civil servant provided in Section 2(b) of th'e KP Civil Servonto 

Act, 1973. When tlie definition i

I

;
I
I

ambiguous, |thc Higfi 

Court cannot stretch it to include the Respondents in its

;13 un t
I
1

t

' t
; I

purview. This amounts to a usurpation of the. powers of the 

Legisfature and the Executive as envisaged in Article 7 of the 

Constitution of the Islamic Republic of Pakistan.
i!

1 :
i
j •

COXJLD THE IHSSPONDENTS IN CA 239 OP 2020 BE . 
REGULARIZED WITH EFFECT FROM AN EARLIER DATE 
AS OPPOSED TO 2008? . • I

The learned AAG argued that the services of the 

Respondents in CA 239 were regularized according to the law 

i.e. Section 19(2) of the 2005 Act read with the First Proviso of 

Section 19 of the KP Civil Servants (Amendment) Act, 2003. 

Further, that the judgment in W.P No. 854/2000 is specific to 

the employees of District Swat only and has no bearing on the 

present Respondent's case. As such, the Respondents in CA 

239 could not have been regularized from the date of their 

appointments, and, were properly regularized with effect from 

2008. As noted above, Section 19(2) of the 2005 Act provides 

that all those employed on contract on or before 01.07.01 till 

the commencement of the 2005 Act shall be deemed

12.

I

f
I

i
i

■i

:
-I

!-!
i
I

v: Ooptt:
I'*SecHf-eB 

Plaimias
‘ ICP.K- .

11
■4to- be • - i .
. iappointed on regular basis. The 2005 Act was pubHshed in
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t’% : .12 1%
tlie ofilciol L' 

Respondents 

been regularized with

■y.gazette 23.07.05. By no 5
€<luuunu can liic 1

cd above claim that they 0Li{ilit to have i

.frdhi Wir ' It. rcapccji^c ■ (latca of 

the cut-off dat^
s such,.die lemncd High Court erred in concluding that they 

should havp been

I• •

: ;I
I

!

regularized from tlie dates of- their 

appointments. When the law. itself provides 

application, the learned High Court cannot, on any ground 

amend the said date and e^ctend the application of the 2005

I i
I
I

|f its '•Ia date :

tI ■

i

Act to the extent that those who are not covered under it, gain ■ ’ Kl
• k

ij... 1. . .rr.

t

!.The learned High Court has based reliance Ji the ‘ 

judgment in W.P No. 854/2000 to hold that the Respondents 

should have been regularized from the date of their irlitial 

apDointments. We find this reliance to be misplaced for the 

reason that the said judgment [pertains to employees of. a 

different department and, only relates to the regularization of

I13.
:
c
i.

il

ri ;■

) .

.'I

•i
i

the petitioners therein. It does riot tallc about pre-dating the 

regularization of the petitioners therein. As such, placing 

the said judgment is erroneous and is
j

distinguishable from the circumstances. When the competent' 

authority has regularized the Respondents

• .t
t

!.
(;

reliance on
I;

I

per the law,

merely by stating that since others were regularized i

.

’1'^m a 1
:

set of facts and circumstances fromuepti.
I

an earlier date,
the High Court has erred in law’and its findings to this effect ^

Sec

:

, attestedare unsustainable.

; ;
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Government of Khyber Pakhtunkhwa 

PLANN^ENG AND DEVELOPMENT DEPARTMENT
V

1

AUTHORITY LETTERI

MR. MOHSIN MUSHTAQ Section Officer (Litigation) of this department is

hereby authorized to defend for all court cases in various courts as well as submission of

Para-wise comments / Reply in the cases duly sworn on affidavit in the courts on behalf

of Additional Chief Secretary and Secretary P&DD.

DEPUTY SECRETARY.!
P&D Department 

Khyber Pakhtunkhwa
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