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J/SV ‘BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
S.A NO.1224/2022

SHAFI-UR-REHMAN
...... werrres APPELLANT
VERSUS ’

GOVT. OF KHYBER PAKHTUNKHWA & OTHERS
......... RESPONDENTS

JOINT PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS NO. 01, 02 & 03
RESPECTFULLY SHEWETH:
PRELIMINARY OBJECTIONS:

i.  That the Appellant has got no locus-standi.
ii.  That the Appellant does not come to the Tribunal with clean hands.
iii.  That the Appellant is estopped by his own conduct.
iv.  That the Appeal is badly time-barred.
v.  That the appeal is hit by the principle of res-judicata.
vi. Thatthe Appeal in its present form is not maintainable, hence liable to be dismissed.
vii.  That the Appeal is filed just to waste the precious time of this Hon’ble Tribunal.
viii.  That this Tribunal has got no jurisdiction to entértain the present Appeal.
ix. That the issue in the instant Appeal has already been adjudicated before August
Supreme Court of Pakistan

FACTS:

1. Correct. The appellant was initially appointed in the project titled “Capacity
Building Project (CBP) Planning & Development Department Khyber
Pakhtunkhwa” as Naib Qasid with fixed salary, purely on contract basis by
accepting all terms & conditions as mentioned in the appointment order
dated 06-12-2005. It is pertinent to mention here that at serial No. 6 of the terms &
conditions it has clearly been mentioned that “his appointment to the above post will
not confer on him any right of regular appointment/absorption against the post of
Naib Qasid in the Capacity Building Project (CBP) Planning & Development

Department or any other post nor his services will count towards
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seniority/promotion/pension etc”. Therefore, the claim of the appellant for counting
his previous contract service towards pensionary benefits is not covered under the
existing rules and is without any legal support.

(Copy of appointment order dated: 06-12-2005 is attached as Annex-A)

. Correct. After promulgation of Khyber Pakhtunkhwa Regularization of Services of

Employees Act 2018, the employees of project titled “Capacity Building Project
(CBP)” Planning & Development Department has been regularized, including the
appellant, against their respective posts w.e.f 02-3-2018 under Section-4 of the Act
ibid (already annexed as Annex-A of Appeal).

. Incorrect, hence expressly denied. Annex-I of the Service Appeal pertains to the

Notification of FATA Secretariat Planning & Development Department, which was
under the administrative control of Federal Government and also issued prior to the
merger of FATA in the Province of Khyber Pakhtunkhwa. Therefore, the contention

of the appellant is not valid and not applicable in the case.

. Incorrect, hence expressly denied. The Notification dated 11-6-2019 of Sports,

Culture & Tourism Department was issued in compliance to the Judgment of
Supreme Court of Pakistan and not applicable in the instant case. However, prior to
this Service Appeal, the appellant alongwith other employees had filed a Writ
Petition No. 1674-P/2016, titled Ijaz Ali Khan & others V.S Government of Khyber
Pakhtunkhwa in the Peshawar High Court with the same prayers which was decided
in their favor vide Judgment dated 17-7-2018. The said impugned Judgment was
challenged in Supreme Court of Pakistan by the Provincial Government and the
August Supreme Court of Pakistan vide its judgment dated 14-7-2021 set-aside the
impugned judgment of Peshawar High Court Peshawar.

(Copy of Supreme Court Judgment dated; 14.7.2021 is attached as Annex- B”)

. Incorrect. The claim of the appellant for regularization of his services from the date

of his initial appointment has already been set-aside by the Supreme Court of
Pakistan as mentioned in the preceding paras of the instant comments. Therefore,
Notification dated 04-08-2020 is not applicable in the case of the appellant. The
appellant has been regularized under Section-4 of the Khyber Pakhtunkhwa

Regularization Act, 2018, therefore, his regularization will be reckoned with effect

-
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from the date of commencement of the Act ibid. The instant Appeal is hit by Rule

23 of Service Tribunal Rules, 1974 hence not maintainable.

Incorrect. The appellant request was regretted being not covered under the rules/

policy and the judgment of the Hon’ble Supreme Court of Pakistan.

Incorrect. The Departmental Appeal of the appellant was regretted and filed being
not covered under the rules/policy.

Incorrect. In view of the para-wise reply and judgment of Supreme Court of
Pakistan as cited above, the appeal filed by the appellant is not maintainable, hence

liable to be dismissed ab-initio on the following grounds: -

GROUNDS:

A.

Incorrect. Action of the respondents is in accordance with rules/law and policy

and no rule/policy has been violated.

Incorrect. The appellant has been treated in accordance with rules/law/policy &
respondents did not violate Article-4 & 25 of the Constitution of Islamic Republic
of Pakistan, 1973.

Incorrect. Each and every case has its own merits and requires to be decided in
accordance with rules/law/policy, therefore, the respondents have not violated any

law or norms of justice.

The appellant’s service has been regularized from the commencement of Khyber
Pakhtunkhwa Regularization Act, 2018. Prior to this, he was a project employee
working on contract basis under the project policy 2008. The West Pakistan Pension
Rules 1963 does not apply on the project post, therefore, the appellant is not entitled
for the relief under rule 2.3 of the pension Rules 1963.

Incorrect. The plea of the applicant has already been dismissed by Supreme Court
of Pakistan vide its judgment dated 14-7-2021, therefore, the instant Appeal

alongwith connected Appeals are required to be dismissed.

Incorrect. The respondent’s actions and inactions were in accordance with

rule/policy.
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G. The appellant has been treated under the prevailing rules/policies as well as
Constitution of Pakistan and have been treated likewise to the other project
employees who has been regularized under the Khyber Pakhtunkhwa Act, 2018 and

no violation of the Article 38(e) of the Constitution of Pakistan has been committed.

H. The respondents also seek leave of this Hon’able Tribunal to raise further points at

any time during arguments before this Tribunal.

PRAYER:

Keeping in view of the above reasonable and just grounds, it is very humbly
prayed that the Service Appeal may graciously be dismissed with special compensatory

cost on the appellant.

[
, —
SECRETARY
P&D DEPARTMENT FINANC ARTMENT
KHYBER PAKHTUNKHWA KHYBBER PAKHTUNKHWA
(RESPONDENT NO.1) (RESPONDENT NO.2)

;% \

SEC
ESTABLISHM DEPART
KHYBER PAKHTUNKHWA
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:ﬁﬁEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
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” S.ANO.1224/2022

SHAFI-UR-REHMAN
............... APPELLANT
VERSUS
GOVT. OF KHYBER PAKHTUNKHWA & OTHERS
veeeeeee RESPONDENTS

AFFIDAVIT

I, Mohsin Mushtaq, Section Officer (Lit:), Planning & Development

Department do hereby solemnly affirm and declare on oath that the contents of comment are true

and correct to the best of my knowledge and belief and nothing has been concealed from this

—

DEPONENT
CNIC No. 17301-1550534-9
Cell # 0333-9148584

Honourable Tribunal intentionally.
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- GOVERNMENT OF N.W.J.p, .
PLANNING & DEVELOPMENT DEPARTMENT.

: : ' Dated Peshawar the December 06, 2005.
QFFER ’ Lo

NOL SO (I-ZS'!"I'_:)!I’&D/ﬁS'IM-!7/(,'!1/!’!1:15&-“/2005. Conscquent upon  rccommendation  of  the
Depanimental Sclection Committce and. with the

a;')proval of cf:nnpctcm authority Mr. Shafi ur Rehman
Slo Abdut Ali R/ Village Atropi,

-Kusham Mulkhow P.O. Dralsun Teshil Mastuj District Chirteal has’.

been sclected as Naily Qasid wiih fixed salaey of Rs, 41257 P\ (all inclusive) in 1PS-01 un contract

basis m the Seheme “Capacity Buildiny Pruj;:ct P!:asc-!!":P!am)ing

and Development Dcyarlmc:nl on e
ﬁ)liowing.tcrms and conditions.- . .

' The period of hig Contract will be upto 30-04

-2006 (extendable) or completicon of the Project whichever is
carlie; )

"~

He wijl be on probation for a period of 6, months,

‘ud

+dn case hie wishes to resipn al any time two montlis *s notice will be nezessary or in licu thercof fwo
montht’s pay shalt b forfgiled/paid by himto the Governtenl. L

o

He will have 1o produce a1 medical cert

ificate of fitness from he Medical-Superintendeat/Civig Surgeon,
Policc and Services Hospital, Peshawar. .

. ' . ¢

6 His appointment to the above post will neither confer on him any right of regular appoihm:cml:xbscrplion
against the post of Naib Qusid in the Capacity Buildi ng Phasc-Jf Planning and Develapment Departtuent or .
any other post aud nor his service will count fowards scniorilylpromoﬁonlpcusiou) clc.

7 echasto join duty at his own expense,

oo

. . b e ’ :
& He will execute g contract agreement with Planning and Dcvclomucu?.Dcpanmcul.' Government of.
NAV.F.P on preseribed form before Joining the post, . :

.

91 he accept the Post on the above terips and conditions he: w'ill.'rcpon-for duty in‘the P&D Dcparzmqﬁ?«;
within fiicen (15) days of receipt of this offer otherwise the oﬂ‘cr.will-anlomall&lly‘.bé:can:bliéd:{&i"w" ot
. . + . ! .

19, He will be soverned as per provisions contained in the

Coutract Agrenment signed by him,

.
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| 2.y, OFFICE OF THE ADVOCATE GENERAL, KHYBER PAKHTUNKHWA, PESHAWAR 7
i <
LT, \ .
"\E;?(’{ X 3 No__\.a f / a-1 (l InG/Supreme Court  Dated, Peshawar, the 'Yﬁ’(] 2021
e
’ RN Addmgs: Hioh Court Buildinn. Pachawar Frehanaoe: 081.9213823
P e Tel No. 081-9210119 Fax No. 091-9210270
R —

Dize RS as L/ X I SECQETP\W
piary N°§

-1~ The Secretary to Govt. of Khyber Pakhtunkhwa,
Public Health Engineering Department, Peshawar. Date

W- K
42~ The Secretary to Govt. of Khyber Pakhtunkhwa,

Planning & Development Depariment, Peshawar.

3- The Secretaiy to Govi. of kKhyber Pakhtunknhwa,
Revenue & Estate Department, Peshawar. o

: L IR TLE S A
4- The Secretary to Gowt. of Khyber Pakhtunkhwa.'-l oo ! :
Finance Department, Peshawar.

SUBJECT: CA NO.239, 274 & 283/20.GOVT OF KPK-VS-ABDUL
MANAN, (JAZ ALl SHAH & MUHAMMAD NAWAZ &
OTHERS.

Dear Sir,

| am directed to refer to the subjéc‘;‘ noted' above and to enclose
herewith a photocopy of Order, passed in the subject matier by the august
Supreme Court of Pakistan, Islamabad on ' 25-11-2020 (dudgment
Reserved){Announced in open court at Islamabad on 14-G7-2021) for information

Lo

and further necessary action.

Ynrire fathfriliv

section Officer (Lit) (MUHAMM%AD AN)

5 " & Dev: Deptt: ' !
Plannio P ADMINISTRATIVE

Endsgt. No. & date even

'
ADRINISTRATIVE OFFICER

e Ryt ] RN TR I R ) % M RES TR P | SN SR TR 4 A S — Y
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Section Officer (Lif) - : Mr. Gulzar Mahmood A.D.
Planning & Dev: vatt’ o Fisheries, KP. :
KPK. :

IN T SUPREMID COUR’I‘ O?l' PAI&ISTAN
(APPELLATE JU RI.S DICTION)

PRIBBIND:

MR. JUSTICE GULZAR AHMF‘DQ HCJ
MR, JUSTICK IJAZ UL AHSAN?

MR. JUSTICE: MUNIB:-AKHTAR -

XrR

CIVIL APPLAL% NO.239, 2‘74 AND 283 O 20?. _
ldnnn\a' f’lﬁ llldﬁlllﬂ!lf dnk’d 27 09 2016 1 7 O? 201.8 and *
11112018 pussed by 1he FeSnuwul 11gie bulii, s bottuw e Lo v
Petitions No.767-F, 1674-P of 2016 and 3108-P of 201 8}.

A

Government of Khyber Palchtunkhwa through Secretary

, Public Health Enginecering, Pcshawar a.nd others.
" {in CA.239/2020)

Government of Khth Pakhtunkhwa through Chief

Seccretary, Civil Secretariat, Peshawar and others.
in CA.274/2020) -

Government ‘of Khyber Pakhtunkhwa through Chief .

Secretary, Civil Secretariat, Peshawar and others.
{in CA.283/2020) :

.Appellant(s)
Versus

_ Abdul Manan and others.

{in CA.239/2020}

Jjaz Ali Shah and others.

|

(in CA.274/2020)

Muhammad Nawaz and others.

fin CA.?3/2020)

' .Mr, Shumail Ahmad Butt,’
A.G. KP.
Mr. Atif Ali Khan, Addl. A.G. KPP,
- Barrister Qasim Wadood,
"~ Addl, A.G. KP.
Mr, Irim Shaheen, DD, HED.

For the Appellaﬁt(s):

Mr. Asif Khan, Litigation Officer,

HED.
Mr. Amin Jan, AD, Fisheries, KP.

Engr. Falak Niaz, AD (Dost).
Rajbar Khan, SDO, PHE, KP.
Mr. Saadullah, Asstt Secretary,
BOR; KP )

ApL _u;mmmmmﬂ
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Mr. Falicem Ullah Khan, Sr. faw :
Officer, KPPSC. .
Mr, Assad Ulldh Khan, 8O, P&D, = il

Department. R

Mr, . . Amanatulloh  Qurcashi,

o A Department, KP, at : ..
.o ’ ‘. Lo . o . N
. For the Respondent(s): . Mr. Khaled Rahman, ASC.
: Lo (in CA.274/2020) ~

Mr. M. ljaz Khan Sabi, ASC. - .
(in CA.283/2020) - i

‘N.R. . o A

(in CA.239/2020) _ e .

e

" Date of Hearing;: | 25.1 1.2020 (Judgment Reserved)

g ISR o bR e Tl N T, 8 AN

JUDGMENT Co
, . i . E _;;4
: - 1JAZ UL AHSAN, J.- Through this single ’
judgment, we intend to decide Civil'Appeals No, 239, 274 and
inn snnnn ,‘u,_.,,.,;',,,,ﬂ,,,. referred t0 as “CA™) as they involve a
common question of law. . \'
. : | !
g i} N . ° | \
2. ’[{hrough the instant appeals, the Appellants have |
sought to challenge the judgments of the Peshawar High g
™

Court, Peshawar dated 14,11.18 passed in Writ Petition No. | i

3108-P/2018, 17.07.18 passed in Writ Petition No. 167{}-

P/2016 and 27.09.2016 passed in Writ Petition No. 767- !
P/2016 '(hereihafter referred to as “Impugned Judgmeiits”). - g’]
| Through the impugned judgments, the Respondents had S

: challénged the action of the Appellaiilts to not regularize them.

W, T L

Their respective petitions were allowed, and, the Appellants

were ordered to regularize the Respondents in their respecté/e

lelnaabad
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: léﬁspomlcnt.n i CA 289 of 2020 were nppolied nppdnnl

er ",': ‘? _ without at all adverting to the facts and circumstances
oy et of each and every case separately and without |

" their reapective inftlal ol

different ponta on n_contrael. banin, Plioy were soaleuently

repulnrized with offecl from 2008 nod nol, fram the dates of

L

28'3. ol 2020 were uppoluled dun Office Awdutant, Lyplot, anel

'Nai’b' Qasid. Respondent No.'01 {n CA'283 oF 2020 ‘i Inter
pfomotcd out of turn ual.Scttlcﬁlcrzt Tehalldar in 2009 und
later on, was demoted, because the cdl‘rct:r: mechonisn o
appoint him as provided in Scction ‘( of the Civil Scrvrm-L

Promotion and Transfer Rules, 1989, waps not followed. The

Respondents in CA 274 of 2020 were appointed in the project:

‘known as “Capacity Building Phase-II” and, after the expiry of -

the said project, were relieved, All of the Respondents filed
their respective writ petitions before the lcarned High Court,

which were allowed. The Appellants are aggrieved and have

" approached this Court.

l

| L
4. Leave to appeal.was granted by -this Court
vide order dated 09.03.2020 which is reproduced below

{
for case of reference: ! _ '

‘The learned Additional Advocate General, Khyber
Pakhtunkhwa contends that all the Respondents in
these petitions were employed either on project posts
or on contract basis or were employees under Section
42 of the Companies Act, 2017 and in no
circumstances their services were to be regularized,
. He further contends that in all impugned judgments,
the learned High Court has meraly allowed writ
petitions on basls of similarly placed persons, but

applying its mind to the same, He adds that even the
laws under which their appointments. were made

. - . . s
. . oo . ‘l’
by 3] )

. : " i e N ' K]
“E--’-“hu-"c'lmfmflm.l’i‘bmmWWWMIlﬂmﬂm@fﬂ*ﬁiﬂﬂ%mmm’mﬂfﬁﬂﬁE'.S’i /
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Pakhtunkhwa (hereinafter referred to as “KP”) contends that
the Respondents in CA’s 283 an£d 274 were project emp}c‘)yees- "
with no right to regularization. He has further argued that the
Respondents being project émpic‘chcs are not covered junder
the KP Civil Servants (Amendﬁnent) Act, 2005 (hereinafter
referred to as the “2005 Act”): because the 2005 Act
specifically excludes project employees from its purview. .
Further, that the KP (Regula;iiation of Services) Act' 2009 ° ‘ i

(hereinafter referred to as the “2009 Act”) afsp specifically

<)

?u. excludes prOJcct employees from its application, and, ‘as such

the Respondents are not covered under the 2009 Act. He adds

wen: nat adverted o, e aubmdty that e
oRespondents who are qplojecs o profects ar
conlract vulpluuum: or buvmm 42 cplogecy were not

. lla_blv to b regularied ancd thua their reqularisalion

by the learned Ligh Caert, throngle tha Impuge al

Cdudgment in thesa pc.munm was altogether itle: qul. in
= support of the contentions, ‘i fearned faw njjlm'r fuan
- roferred to o tlm.u-nu‘mbc,l jm’lmm il of thisd Conrt

dated 2L00,2014 pa'r'.mlvm Civil Appeal NoGo7 of

. 2014 (Govertuaent of Khyber, Agriculture,  Tdventoclk

n amd  Qooperalive Department through ils Secrolary

and others v Ahiad Din qu'd another). '

. We note that some of" i Jpelitions are time barred
and in one of the petitions cven no condonatiort of
delay has been filed, The learned Law Officer stutes
that such will be done by the petitioners,

: . . .
3. The contentions raised by the lcarned Additional

Advocate  General, IKhyber Pakhlunkhwa need

-consideration. Therefore, subject (o limitation, leave (o
appeal is granted in these pelilions to consider inter
alia the same. The appeal stuge paper bools: shall be

" filed within a period ofione month with permission to

the parties lo file additional documents if any. As the
matter relates to service, the office is direcled to fix the
same expeditiously preferably after three months.

4. In the meantime, operati:on of impugned judgment(s;)' ‘

shall remain suspended.”*

The Learned Additional Advocate General, Khyber '

Scanncd with CamScanner

PR T

¢




B

N
o’

S

IHLAHMI S ML, 274 AN J"(U’.lull

-8

that the :l'{ctnlooll(ic

nt in CA 239 of "’0"’0 was nppomted on a

stop-gup uunngetnent wlueh {s not. (ovvrvcl for xq,ulmuauon '

. 3
under Scetion 19 of the 9.000 Act"As such, the Hiph Court '

) : crroncnusly held: Ullll{ Lln. Ju(lmm.nt u,ndered in W.p

854/ 2000 upphcd to tho omcl Respondent’s ¢ casc becausc thc

. said Judg,mcnt upphcd to cmployecs of sttuct owal. only. He

0y . . : . * h
“further submits that, whencver o posxhon is advertised, it has
'

to be filled after folloiving correct procedure and g’orrnalities. |
As such, the Respondcnts could not ha’Ve been arbitrarily .
appointed agmnst their respective posts without followmg the
procedure of transparent .appointment or, the proccdure

provided by the KP Public Service Commission (hereinafter °

refarred to as “KrPsc?),

. . 6. The learned ASC 'appearing on behalf of the °

Respondents argued that other similarly placed employees

were regularized whereas the Respondents were not, as such,

cr pemade..

-l S amp -

this amounts to d1scr1m1natlon on part of the Appellants

which is 1mperm1331ble under the law. He further argued that -

all Respondents were validly appointed and, the Appellants

could not reheve them from theu' poqmonq qrhl’rr*ml; when o
. '_ ' they have regularized other s1rmlar1y placed employees He

further submits that the Respondents in CA 239 of 2020

should have been regularized from the- date of their initial N

appomtment as opposed to 2008. Since the Respondents had
been worlgng against thelr rcspectwe posts before the

promulgatlon of the 2005 Act they ought to have been

Tt AT s e

treated as cml servants and thus, regulanzed from before

. e N .
toate dr s g v PRI
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04-11’92" He addy »t';}h,u; nob - cxlendlng Loenclitn 1o e

Respondenty in CA 239 of 20'.’.(’)" from 040 192 sonnta 1o

illegality when the sume henefitn liwve been ozl endoed (o other
. N ¢ T

- employégs whao stoad an the mnifm: l'uullu;r,. TR
L ,'.’" . J_‘.. . 3 . ) L
N S L

"7, :‘.?.:.'#i"'vc hinve lmui'gr." LIJ';"; leawined I\A-u‘ and - ulan Use

,qunscl for the Rc::pdildt:ratu. The quentions which

fall,béf"qfé‘ this Court for determinulion uro un fulloves:-

(i) Could thc Rcapqu‘cm:n be regulurized under
.the 2009 and ZIOOS Acto;

. - (i) Could the Rcspoxidents in CA 239 of 2020 he
- regularized with effect from an carlicr date ag
opposed to 2098.

COULD ‘THE RESPONDEN'S B REGULARIZID UNDER

IHE 2009 AND 2005 ACTS?

o
. ) . l

8. - The leamed AAG submits that the 2009 Act was

d
inapplicable to all of the ‘Respondents because they were

project employees. To examine khis issue, Sect.ion_ 3 of the.

2009 A(‘\Tz’g reproduced as under for ease of convenience:-
S . :

“Reqularization of services of certuin employees.—
All employees including recommendees of the High Caurt
appointed on contract or ad-hoc basis and holding that
post-on 31st December, 2008 or till the commencement of
this Act shall be deemed to have been validly appointed
on regular basis having the same qualification ' and
experience for a regular post: ‘

Provided that the service promotion quota of all.
service cadres shall not be affected.” )

The word eniployee has been defined in Section 2(b) of

Y AAAA A nt v worlh i Al {m nradirernd ne IR T e el O

“ “employee” means an adhoc or a contract employee
appointed by Government on adhoc or contract basis or

Plagmiziy & Do lf‘&ptt: second  shifi/night " shift bi}t does not include the

KRIE

T A PP PO o '?KW#HE%'TWMW' /-t .@3'571;3;;“'5&?32’:.“&mn,r.-w.n- -

work ¢

employees for project bost or appointed on

A ARt L EeLe] RN OSo ot rt sy e
et B """"“E-"M'w345-1&2)4&»5&10'«'«'—«;.?.1";.:'.‘n.:'!;-‘b'

avq-
LTS .

S"'niﬁi' th.‘;
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Section O Teer (thhnterpretanon require that such law be interpreted as it is by'
Placning & Dev: Doyttt
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" is oursy)

A bare perusnl of (he aforenoted provision nFll'w 2009 -

ACL rcvcula ‘]I(ll, o bhe 1(‘!1"'“”/(:(1 U"([(‘I the I)()‘)f) Acl the

cmraloycc in question muy hic n ad Im( or i, conbrach,

: cmplaycc who must bc appomted by the Govdrnmoenl. “There

" arc three catcgoncs of cmployccs who carmot takc b('ncf t of

Scction” 3 supra and clcum regulanzatton. I"lr',t, project -

cmployecs, that is, cmployces who arc appointed against a

prOJcct post. thnevcr the said project comes to an end

.unless otherwise provided, the posts in the said project too

come to an end and all appoint_ees stand relieved. Seeond .

employees appointed on a work charge basis. Third, those

employees who are paid out of contmgenmeo. The last prowso'

1s perhaps there because funds for contmgenmes are limited
and mostly time-bound. As.such, whenever the contingent
funds run out, employees n'lay~ be relieved, by following the

proper procedure,

9. 1t is an admlltted fact that the Respondents in CA :

274 of 2020 were project employees. Scctlon 2(b) of the 2009

Act- specifically excludes project employees from its purview,

therefore, by no stretch of the imagination could the! learncd

High Court have read into the 2009 Act what it does not -

.-specxficalll/ provide. When the intent of the legxslaturc is

manifestly clear from the wordmg of the statutd, the rules of

assxgnmg the ordmary Enghsh language and usage to the

[

words used, unless it causes grave mjustxce wh1ch may be
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1rremed1ablc or leads to absurd sutuatxon&. which coutd not

may see t.he mischief wh1ch the Ichslature sought to remedy

. ‘ :

b l
'.e' "

Ichslaturc We are thcrcfor , ‘t.he vxcw that the concluswn to

th1s effect reachcd by the I— 1gh Court is quite errorieous and

. -
unsustmnable in law. P

¥

§ 10.

Respondents were fully covcred by Sectxon 19(2) of the 2005-

Act, For case of referencep thex relevant portmn of Section

4

19(2) is reproduced as under -

‘A person though selected for appointment in_the
prescribed manner to a service or post on or after the 1st
day of July 2001, till the commencement of the said Act,
but appointed on contract, basis, shall, with effect jrom

the commencement of the said Act, be deemed to havc.

. beerqappomted on regular basis.” (Underlmmg..; ours) -

4

It has been argued by the learnéd AAG that the posts’
. | .

against which the Respondents were appointed arc’

specifically -exf;luded from the application of Section 19 and
consequently, they could not have been regularizel'l A bare

perusal of the aforenoted prowsmn shows that anyone ‘who

wishes to avail the benefit of Sectlon 19 has to bc appomtcd '

. - in the prescribed manner. What this effectively means is that

an incumbent hds to go through the process of selection and

Section Officer (Lit}appointment -~ which consnsts of advertisement, open
Plannia;; & Dev: Deptt: ‘
KFPK.

Competmon, a level playing ﬁeld for all, and transparency and

other processes followed by the Federal or Provmmal Public

eom -
“

have becn mtended by the legxslature Only then, the CourL

. and mterp,,.gt the law in a manner th,xt meets the mtc*xt of the

The learned H1gh Court has . held that. ihc

.
RS S———Y

‘ Scrvxcc Commission. Adlulttedly, none of the Respondents |
}

¢ "\'r‘"‘ ’5( o
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‘ avit, M'l"Ml O, 979 At anyone Jum

g -

- were . appointed lhro‘w__r,h ‘tl'm"

said - Commisgion or the

-

nlorenoted procensies us iy cvident, 1"mm their appointment

()l‘d(.l n, nnd were inltlully uppolntcd on contract, As such, the

) lxwponde,alu cunnot. ’]mm thut they were covcrcd under the

e ~pmviqlon of 111(, lnw 1m!o.m 1h<,j prove that they went,

Seatiow CHfiterr (A

L

A Pl‘ry

through thc ploccsa of thc KP JPuablic ’Scmcc Commxsmon. or
quivulcnt or had come through the proces<‘cs a.lludcd to
above and, were then . appomted against their respective
posts, _ |

11, - Even otherwise, the class of employees to which
the Respondents belong has i?cen speciﬁcally excluded from
the definition of a civil servant as provided in Section 2(b) of

the KP Civil Servants Act, 1973 which is reproduced as

under'! .

“b) 7’—cwzl servagt means a person who is member of a
civil service ofthe *  Province, or who holds q ciyil post:
in connection with the affatrs of the Province,' - but
does not include- ‘

- i) aperson who is on deputatlon to the Province from ‘

the Federation or any other Provmce or . other

authority;

(i) - a person who is employed on contract, or on work' ]

charge basis or who is paid Jrom contingences; or
1 X3
) a berson who 1is —worker or —workman as

defined in the Factories Act, 1934 (Act XXV of .

1934), or the Workman S Compensatzon Act, 1923
(Act VIIT of 1923);,

The Respondents in CA 283 were appointed in the

- Settlement Operatlon, whlch accordmg to the learned AAG,

was to be run as a project. As such, upon ecpu'y of the '.

Settlement Operation, the Respondents were to be reheved i

and no regular appomtments t.hereto.. were to be. mztele The \

hr"l .
Ty, [
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learnvdSAA furthon K
CdYAAG further submity thut. the matter of u.;_,ulama!xon

of Lh(. Rcspondcnu relates Lo the terms and conditions of

., their 11171’0“1“110!11d. whie.ll aquurc'ly fullsy  awithin  the

te

- TR juxiqd:cubﬁ of the Ser vice ‘lubunul in light of Artncl(, 212 of

‘f the COHSULutlon of tht. Iz,lamic chublxc of l’..lkl stan. When

confrontc.d with this argument, th(.. learncd ASC for the

-

Rcspondcnl.s mercly stated that § l.smcc. othcrs were regularized,
thcrcforc .the Respondents should have becn rcgulamcd as
well, We note that the Respondents have conceded that they

~were working in‘a Project as evident from their Writ Petition

- before t éI-Iigh Court where they have stated the following:- .

o '

""I“'": t the services of the petitioners are retained by thea
respondents in the Settlement Prolect Chitral till date”
(Underlining is ours} .

11, ~ When the Respo_nderits themselves are conceding

! . that the'y ‘were proje'ct émplOyeé,s, they cannot change their
stance z;.t this stage a.nd' claim that they cught to have been

' rcgulanzed under Section 19 of the 2005 Act whmh

specifically excludes project employces from its purv1ew As

by the Respondents held that they were entitled to

' fcgularizqtion. This amounts to reading into the 2005 Act S0 ‘

also. the KP.Civil Servants Act, 1973, something which has

ﬂ/ not been provided in the sa.id Acts, This is, in our view, a

5" transgressxon of the mandate of Article 199 of the

\m “’ _ u‘*
woths
Slanz le & Devi b P
thL‘h‘

"Constitution of the Islamic chubhc of Pakistan which is

unpcrmxssxblg and constitutes "an excessive excrcise of

jurisdiction, Section 19 has to be read with the rest of tlne KP

Sconned with CamScanner
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1

-

: Civil S '
- crvuntq Act, 19/'3 lhnu;rh Section 19 of the )00.; Ak

rovides t
P he lcgulnnmlkm of certiln e mployeen uulnml Loy i
fulfi

Imen . L
L of certain um(l-lttm‘m and deemn all thoge nmml"“ d

. Whllc following the pu.n.nbu! procedure wy- vlwl 'suv.ml b

never 11101088. the umblt of Sc&.hon 19 cannit Be alretohed l.n_
mcludc ] scparate class of employees into the definition of -
civil servant provxded in Sectmn 2(b) of the KP Civil Scrvont':
Act, 1973 When the dcﬁmhon i3 unamblguoua,@thc Ih;,b
Court cannot stretch it to include the Respondenls in 1ta.
purview, Tﬁis amoﬁnts to a usurpation of fhé,powers of the
Legislature and the Execuﬁve as envisaged in Article 7 of the
Constitution of the Islamic Républic of Pakistan.

COULD THE RESPONDENTS IN CA 239 OF 2020 BE
REGULARIZED WITH EFFECT I‘ROM AN DARLIDR DATE
AS OPPOSED TO 20087 y

12, The learned AAG argued that the services of the
Respondents in CA 239 were regularized according to the law
3 | i.e. Section 19(2) of the 2005 Act read with the First Prowso of ,
L Secnon 19 of the KP Civil Servants (Amendment) Act 2003

| Further, »that the Judgment in W.P No 854/2000 is specific to
the employees of Dlstnct Swat only and has no bcarmg on the
present Respondent'’s case. As such, the Respondents in CA

239 couId not have been regulanzed from the date of thelr

appointments, and were properly regulanzed with effect from

@I/ . 2008. As noted abovc, Secuon 19(2) of the 2005 Act prowdes :

i) that all those cmploycd on contract on or before 01.07. 01 till

Sectien m O ! :
Planniag 8'112:3 O the commencement of the 2005 Act shall be deemed to be
‘ 1(,,1- * . B

appointed on regular basw. Thc 2005 Act was pubhshed in ™

,-v-—nv-m:mmwmﬁwmwaimnmmmummmwnmmwmmﬁrwmaw mc'/!ww}‘u'ﬁu':;;.m SEETI ¢ ML
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085, "By N0 meuny can fhe

—vtmamavy sa

Rcs ondcn
P ts mentioned above (lu:m that they ought to have

L been re :
g gulauzcd wnh t.lf(.(.l. ﬂom Their regpecliive - dates of

e e vmee me——

‘ appomtmcnls ‘which Plcdutc Lh(. cut-oif dates or-'thé' 2005 Act.

- AS SuCh,.thc lcamc.d Ihgh CouxL crred in (.oncludm{, thal they

-~ Q

should have been lcgularxzcd from the datca of - their
appointments. When the law. itself provides a date &‘f lto
application, the learned High Court cannot, on'.any ground, .
amend the said date and extend the application of the 2005 3

Act to the extent that thoselwho are not covered under it, gain© K

e, LTE

13. . The learned High Court has based rehance oe‘l the

ERCES RS

judgment in W.P No. 854/2000 fo hold that the Respondents* |

— A — e e
vt surma cme = Ve
P

should have been regulanzed from the date of their initial

appointments. We find this reliance io be misplaced for the

, . .u' ' . AR
| .

reason thzga.t the said judgment pertains to employees of.a

-
-

<y

different department and, only relates to the regularization of
the petmoners therem. It does miot talk about pre-datmg the

| regulanzatton of the pehnoners therem As such, placmg

reliance on the said Judgment is erroneous cand is o

} dlstmgwshable from the circumstances. When the competent | :.:

authority has regulanzed the Respondents per the law, , f

merely by statmg that s;nce others were regulanzed ina {I}i

section o I; - g :;iéhffcrent set of facts and cmcumstances from an earlier date, || - | . ‘ J!
?Wn*ﬁ.& the High Court has erred in Ia.w and its fi.ndmgs to thxs effect ::f
" are unsustainable. Aﬁh. STEE}
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GOVERNMENT OF KHYBER PAKHTUNKHWA
‘s ¢ "~ PLANNING AND DEVELOPMENT DEPARTMENT
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y ~ AUTHORITY LETTER

MR. MOHSIN MUSHTAQ Section Officer (Litigation) of this department is
hereby authorized to defend' for all court cases in various courts as well as submission of
Para-wise comménté / Reply in the cases duly sworn on affidavit in the courts on behalf

* of Additional Chief Secretary and Secretary P&DD.

DEPUTY SECRETARY-!
P&D Department .
Khyber Pakhtunkhwa



