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=7 %* BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
SABIR KHAN

............... APPELLANT
VERSUS

GOVT. OF KHYBER PAKHTUNKHWA & OTHERS
veerseen. RESPONDENTS

JOINT PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS NO. 01, 02 & 03

RESPECTFULLY SHEWETH:
PRELIMINARY OBJECTIONS:

i.  That the Appellant has got no locus-standi.
ii.  That the Appellant does not come to the Tribunal with clean hands.
iii* That the Appellant is estopped by his own conduct.
iv.  That the Appeal is badly time-barred. -
v.  That the appeal is hit by the principle of res-judicata.
vi.  That the Appeal in its present form is not maintainable, hence liable to be dismissed.
vii.  That the Appeal is filed just to waste the precious time of this Hon’ble Tribunal.
viii. ~ That this Tribunal has got no jurisdiction to entertain the present Appeal.
ix. That the issue in the instant Appeal has already been adjudicated before August
Supreme Court of Pakistan

FACTS:

1. Correct. The appellant was initially appointed in the project titled “Capacity
Building Project (CBP) Planning & Development Department Khyber
Pakhtunkhwa” as Naib Qasid with fixed salary, purely on contract basis by
accepting all terms & conditions as mentioned in the appointment order
dated 06-12-2005. It is pertinent to mention here that at serial No. 6 of the terms &
conditions it has clearly been mentioned that “his appointment to the above post will
not confer on him any right of regular appointment/absorption against the post of

Naib Qasid in the Capacity Building Project (CBP) Planning & Development
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Department or any other bost nor his services will count towards
seniority/promotion/pension etc”. Therefore, the claim of the appellant for counting
his previous contract service towards pensionary benefits is not covered under the
existing rules and is without any legal support.

(Copy of appointment order dated: 06-12-2005 is attached as Annex-A)

. Correct. After promulgation of Khyber Pakhtunkhwa Regularization of Services of

Employees Act 2018, the employees of project titled “Capacity Building Project
(CBP)” Planning & Development Department has been regularized, including the
appellant, against their respective posts w.e.f 02-3-2018 under Section-4 of the Act
ibid (already annexed as Annex-A of Appeal).

. Incorrect, hence expressly denied. Annex-I of the Service Appeal pertains to the

Notification of FATA Secretariat Planning & Development Department, which was
under the administrative control of Federal Government and also issued prior to the
merger of FATA in the Province of Khyber Pakhtunkhwa. Therefore, the contention

of the appellant is not valid and not applicable in the case.

. Incorrect, hence expressly denied. The Notification dated 11-6-2019 of Sports,

Culture & Tourism Department was issued in compliance to the Judgment of
Supreme Court of Pakistan and not applicable in the instant case. However, prior to
this Service Appeal, the appellant alongwith other employees had filed a Writ
Petition No. 1674-P/2016, titled Ijaz Ali Khan & others V.S Government of Khyber
Pakhtunkhwa in the Peshawar High Court with the same prayers which was decided
in their favor vide Judgment dated 17-7-2018. The said impugned Judgment was
challenged in Supreme Court of Pakistan by the Provincial Government and the
August Supreme Court of Pakistan vide its judgment dated 14-7-2021 set-aside the
impugned judgment of Peshawar High Court Peshawar.

(Copy of Supreme Court Judgment dated; 14.7.2021 is attached as Annex- B”)

. Imcorrect. The claim of the appellant for regularization of his services from the date

of his initial appointment has already been set-aside by the Supreme Court of
Pakistan as mentioned in the preceding paras of the instant comments. Therefore, -

Notification dated 04-08-2020 is not applicable in the case of the appellant. The
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appellant has been regularized under Section-4 of the Khyber Pakhtunkhwa
Regularization Act, 2018, therefore, his regularization will be reckoned with effect
from the date of commencement of the Act ibid. The instant Appeal is hit by Rule

23 of Service Tribunal Rules, 1974 hence not maintainable.

. Incorrect. The appellant request was regretted being not covered under the rules/

policy and the judgment of the Hon’ble Supreme Court of Pakistan.

. Incorrect. The Departmental Appeal of the appellant was regretted and filed being

not covered under the rules/policy.

. Incorrect. In view of the para-wise reply and judgment of Supreme Court of

Pakistan as cited above, the appeal filed by the appellant is not maintainable, hence

liable to be dismissed ab-initio on the following grounds: -

GROUNDS:

A. Incorrect. Action of the respondents is in accordance with rules/law and policy

and no rule/policy has been violated.

. Incorrect. The appellant has been treated in accordance with rules/law/policy &

respondents did not violate Article-4 & 25 of the Constitution of Islamic Republic
of Pakistan, 1973.

. Incorrect. Each and every case has its own merits and requires to be decided in

accordance with rules/law/policy, therefore, the respondents have not violated any

law or norms of justice.

. The appellant’s service has been regularized from the commencement of Khyber

Pakhtunkhwa Regularization Act, 2018. Prior to this, he was a project employee
working on contract basis under the project policy 2008. The West Pakistan Pension
Rules 1963 does not apply on the project post, therefore, the appellant is not enfitled
for the relief under rule 2.3 of the peﬁsion Rules 1963.



Incorrect. The plea of the applicant has already been dismissed by Supreme Court
of Pakistan vide its judgment dated 14-7-2021, therefore, the instant Appeal

alongwith connected Appeals are required to be dismissed.

Incorrect. The respondent’s actions and inactions were in accordance with

rule/policy.

. The appellant has been treated under the prevailing rules/policies as well as

Constitution of Pakistan and have been treated likewise to the other project
employees who has been regularized under the Khyber Pakhtunkhwa Act, 2018 and

no violation of the Article 38(e) of the Constitution of Pakistan has been committed.

. The respondents also seek leave of this Hon’able Tribunal to raise further points at

any time during arguments before this Tribunal.

L}

PRAYER:

Keeping in view of the above reasonable and just grounds, it is very humbly

prayed that the Service Appeal may graciously be dismissed with special compensatory

cost on the appellant.

L
-

SECRETARY
P&D DEPARTMENT
KHYBER PAKHTUNKHWA
(RESPONDENT NO.1)

ESTABLISHMENT DEPARTME
KHYBER PAKHTUNKHWA
(RESPONDENT NO.3)
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SABIR KHAN
............... APPELLANT
VERSUS
GOVT. OF KHYBER PAKHTUNKHWA & OTHERS
eeeeeee RESPONDENTS

AFFIDAVIT

I, Mohsin Mushtaq, Section Officer (Lit:), Planning & Development

Department do hereby solemnly affirm and declare on oath that the contents of comment are true
and correct to the best of my knowledge and belief and nothing has been concealed from this
Honourable Tribunéal intentionally.

DEPONENT

CNIC No. 17301-1550534-9
Cell # 0333-9148584
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Noor Habib R/o Village Telg Bandh ‘pogt Office Mattani, District Peshawar has ey sclected as
Naib Qasid withy fixcd éaiar}' of Rs. 4125/ p.pj (all inclusive) in BPS-01 on contract basis 0 the Scheme ‘ .
“Capacity Buildiag Project Phase-ip Plaming angd Development Department on the following terms and . .
conditions,- : ' . 2 _ '
b The peried of his contracy wijg be upte 30-06-2006 (c.\'tcndabic):or compiction of the Project whichever. is
carlicr , :
2. He will be on probation for a pesiod of 6 wmonths,
3. His scrvices would bz ligble 1o lersnination on (e month's notice iy fiot required or found unsatisfactorily,
4 In case he wishics 1o resign at any time fwo wonths ‘s notice will be neesssary or fiy licu-thercol fwo - ) .
Mentl's pav shall be farfeilcd/paid by him (o the Governmeny, . i
5. He will have to. produce 5 mcdical certificate of fitness from the Medical Supcrintcndcm/Civil Surgeon, b
Police and Scrvices Hospital, Peshawar, . o . :
. i
5. Piis appainimen 1o the above post wilj acither confer.on him any Tight of regular appointmcnt/ab@rptxon - )
against thic post of Naib Qasid in the Cagqc;ty Building Phase.y Plapning and Dcvc!opmcm’l)cp:xmncnt or ’
any other post and nor his service will COUsiC towards scniarity/prcmotior./pcnsion) ete. .
7. Hchasto Join duty at hig own yponge. . ’ ?
8. Hec will CXCCute a contiace agreement with Planning ang Development Department, Government of :
N.W.F.pon preseribed form before Joining the post. : : T :
s ) .- b
9. Ifhe Accept the post on the above terms and ccuqi!'iarzs he will report for duty in the P& Departmeny .-
within fifiecn ¢ I3y days of FECLit of s offer otiicrwise the offer wili auiematically he cancelled, .
' - o . : ;
18 He will be sovenied as per provisions contiwined in the Conitragt Agreement signed by him, ; . : 1 P
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PLANNING ¢ DEVELOPMENT DEPARTMENT, d
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Planning & Dev: Diey..0
.- : K.PK.

Copy forwarded 10 the: -

* Accountant General, N \WEFP, Peshawar, i[
*  Suction Officer {(B&A), P&Dp Departent, J
* P Sio Additionar Chief Seeretary, Planning ong Developnient Depariment, '
P Alle Scerclary, Planning ang Developmer¢ Hcparzmczit, Peshawar, o o
* PAw Depury Sccrctnry (Admn:)/Projcc: Dircctor, Capacity Building,ijcct Phase-I, peD Departincny, ' o

* M. Sabir Khan $/6 Nogr Hapip R/o Village Tela Bangh, Post Office Mattan:, Disyricy Peshawar it
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PRESBNT: » .
MR, JUSTICE GULZAR AHMED, (C.J . =
MR JUSTICE IJAZ UL AHSAN F

_ MR. JUSTICE MUNIB-AKHTAR ,
N D -, g
- CIVIL APPEALS NO.239, 274 AND 283 OJ 2020.
fAmninet  tha l‘"(’n"lfl’llf dﬂ[ﬁd 27.09.2016, 17-07.2018 (md ;
11,1 1,201 8 pussed vy the Fesnuwal THYH AU ) 2" Lottt e end o
. + Petitions No.767-1, 1674-P of 2016 and 3108-P of 2018).
Government of Khyber Pakhtunkhwa through Secretary P T
" Public Health Engineering, Pcshawar and others. ' K
fin CA.239/2020) * o '
: S f",
Govc!'nment of Khyber Pakhtunkhwa through Chief i
Secretary, Civil Secretariat, Peshawar and others. i
(in CA.274/2020) . g
Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar and others.
{in CA.283/2020) ot ! "
~.Appellant(s)
Versus : : '3
Abdul Manan and others, ' 1
(in CA.239/2020) | .
: Jjaz Ali Shah and others. 4
' {in CA.274/2020) . i ;
: ' Muhammad Nawaz and others. ‘ ' k S
fin CA.283/2020) ' O
»:..Respondent(s} b ﬂ/ .
For the Appellant(s): gh('} Shumail Abmad But, coctidh r}{%@éﬁ r: )
. .G. X S e & ;';"v-- e
~ Mr. Atif Ali Khan, Addl, A.G. KP. Pl i
‘Barrister Qasim Wadood, A
Addl. A.G. KP, : i
Mr. Irum Shaheen, DD, HED.
Mr. Asif Khan, Litigation Officer, j’
. HED. , oA
Mr. Amin Jan, AD, Fisheries, KP. ;
Mr. Gulzar Mahmood, A.D.
Fisheries, KP. S :
Engr, Falak Niaz, AD (Dost).
Rajbar Khan, SDO, PHE, KP.
Mr, Saadullah, Asstt. Secretary,

N t
4

v.

- Y INTHR SUPREME COURT OF pPAXISTAN -
- .+ (APPELLATE JURISDICTION)

" BOR, KP..

. ..
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-Mr. Fahcem Ullah Khan Sr. Law
© Officer, KPPPSC.,

Mr, Assad Unah'xhan, S0, P&D,

‘ - : Department.
, SR I Mr, , ~Amanatulleh - Qureshi,
Ce Leo i Dcputy decretary, " Finadnee

fD_;:pm Lmonl KD,

: Mr. 'l{halcd Rehman, ASC.

© . TFor the Rééi:ondenf(s): .
R T , © (in CA.274/2020} -

) . Mr. M. ljaz Khan Sabi, ASC.
- © (in CA.283/2020) 5

.o N.R.
¢ ‘ | (inCA.239/2020)

.Date of Hearing: 25,1 l.'ZOZO (Judgment Reserved)

JUDGMENT

v

'IJAZ UL AHSAN, J.- ‘Through this single

judgment, we intend to decide Civil Appeals No. 239, 274 and

Ao o nr\n?/ fnreinafter raferrad th as “CA” as theyv involve a

common question of law.

2. Thluuz,h thc instant aﬁbeals- the Appe].laints hdve .

sought to challenge the judgments of the Peshawar I-hgh'

Court, Peshawar dated 14.11.18 passed in Writ Petition No

3108-P/2018, 17.07.18 passed in Writ Petltlon No 1674-

P/2016 and 27.09.2016 passed in Writ Petltmn. No 767-

P/2016 (heremaiter referred to as “Impugncd Judgments”),
Through' the impugned Judgments the Respondents ‘had
challenged the action of the Appellants to not regulanze them.
‘Their respective petitions were alfbwed, and, thé Appcl.lants
were ordered to regularize the Respondents in their respective

posts.
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:fl°(l['.llltll‘f'/.ct| with efleel fron 2008 and not; from the daten "'.

.

CIVHL AFEPALZE MO 29, 824 ARG yna Oof: v, . I'i
, -, ) ;

. ? :.'. O .
3,' The brief Twelys giving, vloe to tiks e nge . e

Rewpondentn in CA 280 of 2020 were Jlf)[)l)lll!.t:t[ npgbnnd,.

different ponts on n eontenet hnai; They were nubueguenily
) of ' v .

-' [l . () ) ’ Ly ‘ . H 1 ’
their reapective iltinl.nppolntmentas, The Renpandentn in CA .

263 of 2020 were nppolni.cil o Office Asolutunt, yplot, and

Naib Qasid. Respondent No, 01 {n CA 283 of 2020 wa Jnler

promoted out of turn oy Scitlement Lehsildar in 2009 and
later on, was demoted, beenuse the correct mechanisin to

appoint him as provided in Scction 7 of the Civil Servant

Promotion and I'ransfer Rules, 1989, wus. not followed. The .

Respondents in CA 274 of 2020 were appointed in the projcc.l;

known 'as “Capaéity Building i’l1ase-il” and, after the expiry of
the said project, were relicved.' All of the. Respondents [iled
'th_cir respective writ pet'itibns before the lcarned High C‘ourlz,
which were allowed. The Appellants are apgrieved and have

approached this Court,

4, Leave to appeal was granted by this Court

vide order dated 09.03.2020 which is reprocuced below

for ease of reference:

*The learned Additional’ Advocate General, Khﬁb’ar
Pakhtunkhwa conlends that all .the Respondents in
-these petitions were employed cither on project posts
‘or on contract basis or were employees under Section
42 of the Companies Act, 2017 and in no
circumstances their services were to be regularized,
. He further contends that in ail impugned judgments,
the learned, High Court has meraly allowed writ
pelitions onl basis of similarly placed persons, but
without at all adverting (o the Sacts and circumstances
-of each and every case separately and without
applying its mind to the same, He adds that even the
, laws under which their appointments were made

;z»".m:’;:tu’i"‘u-«ﬂ"f-&ﬂ?é’aﬂzmx.wm:mémm"mmwmmmmmma?':xu..wrmmmmwmmﬁ}?-.-;-w;:/ R
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Y o : . CWJudgment in these pvtm(m't was allogether il r;u’ lu‘
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ey not adverted (e, Ho | aebmbly that e
Respondents who are employecs on prajects or
-eonitract emplojjeest or Seetion 42 criployees were not
liable w0 be regulariaed andd thu their regularization
“by the learned High (4 uut through the dmpgiusl

.
e
Th—
\

o suppart of the eohtentivng, tlm {earned faw njjlw F il
R R refered o a Nlru'-nfs,mhu Jrdgment of Ull'f’a("'“’l
s L dated 24,006,014 pu::;.«'d in Civil Appueal Nu.(m/ of
S o (Government of, Khyber, Agriculture, Livestoel ,

and Cooperative Departnent UunuJIL ity Guereluryy T

and others v Ahmad Din and another), o : . :

o amanmatan ——y

et e

——an - —

<. We note that some of the petitions are time burred T
and in one of the, petitions cven no condonalion of '
delay has been filed, The learncd Law Officer slutes . ,
that such will be done b_; the petitioners, ' -0

3. The contentions raised by the learned Additional .
Advocate  General, IKhyber Pakhiunkhwa need ‘ '
consideration. Therefore,"subject to limilation, leave (o
appeal is granted in these pelitions to consider inter,
alia the same. The appeal stage paper bools: shall be -

4 Jiled within a period of one month with permission to ' '

' the parties lo file additional documents if any. As the

} matter relates to service, the office. is direcled to fix the * '

same expeditiously prefzrably after three months.

- cm——

4, In the meantxme, operatton of impugned judgment(s)
shall remain suspended » ..

. ’ . . '
S. The Lcarned Additional Advocate General, Khyber

Pakhmnk.hwa (heremafter referred to as “KP”) content,s that |
the Respondents in CA’s 283 and 274 were prcuect employeeu ' .‘ | , '
with no right to regularization. He has further argued that the
Respondents being proj.ect emoloyecs are not covered: under ,. - éﬁ/ .

" the KP Civil Servants (Amendment) Act, 2005 (hereinafter '

p’ ”
referred to as the “2005 Act.") because the 2005 Act R\W ‘K'

spemﬁeally excludes project employees from its purview. | E "“:
Further, that the KP (Regulerization of Services) Act, 2009 . i
(hefeinafter referred to as th.e.’_ “2009 Act”) also spceificaliy | . '
‘ excludes project employees from its apphcatnon, and, as such »
| : the Respondents are not covered under the 2009 Act He aclds . '
| TYESTE
'
e AT i e .‘“mmmmnammmuany;nmtlle;ﬂvrwmxl'ﬂ'ﬁdﬁm%UJMEEU:b‘ﬂ‘-’u‘l'}?ﬂﬂ}l?ﬂﬂ' b ERUEISHIREED -z/j h

l P Scanned with ComScanner



that the Respondent i,n:CA"- ﬁ39 of

stop-gup uuungumnt wlm.h {8 not cove

l

l‘rmmnua!y lu‘l(l (.lull i.iu, Judgmcnt' rendered  in WP

. 854 /2000 uppllcd to tlu lL\l(l Rt.qpond(.nl’a case begause th.c

said mdz,mcnt applied to cmployt.c., of District Swat only. He

- further submits that, whenever o position is advertised, it has

tq be filled after following corrcet procedure and forrnalities.

As such, the Rcspbl;m'cnts could not have been arbitrarily

appointed against their respective posts without following the
procedurer of transparent: appointment or, the procedﬁre
provided by the XKP Plibli_c Service Commission (hg:reinafter

referred to as “KPPSC’),

6. The " learned ASC appearmg on behalfl of the
Respondents argued thati other similarly placed employees
were regularized whereas the _Respondents were not, as such,
this _amoun'ts to discrirni'natlfion on part of the Appellants
whifh is impermissible under t.hé law. He further -argued that
'ﬁll Respondents were validly aﬁpointed and,'the Appellants

could not relieve them from their positions qrhltmnl" whf*n

they have regulanzed other mmxlarly placed employees ‘He

further subm1ts that the. Respondents in CA 239 of 2020

Should have been rcgulanzed from the date of their mmal

appointment as opposed to 2008. Since the Respondents had .

beert Worldhg against their respective posts before the

Promulgation of the 2005 Act, they ought to have been

x

treated as civil servants .:and thus, regularized from before

Scanned with CamScanner
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) CIVIL APERALS M439, 274 atit a3 o a0 L . . .
-/ S . S -
| ‘ ‘ )¢

. 01.11.92. He' addn t,lmt'gm(.

A CPT R oW o S N

- R e RN ST Pt AR Y TP WOy Yoy o

. COULD THE RESPONDEN''S BE REGULA

crlending  henctite !f‘ Lh

Respondents in ¢a 240 ol 9.()-5’..() lrare Q4119 swnounta Lo

illegality when the sune Benelitn bve been }:;:lczl}rl;:cl o otficr

» o ’w"r.t'-v. .
©employees who atood ugf thes ferufie Touting,

-

'Ic: A v

‘.'('.' : " We have lu.‘.tu'd'_ the lewrned AAG und ala e

learncd Counsel for tixe Respondenta, "The gaentions which

fall before this Court fox'_clclcx'u'{inul.ion’ ure an follown.-
(i) Could the Respondents be regulurized under
the 2009 and 2005 Actg; )

(ii) Could the Respondents in CA 229 of 2020 be
regularized with cilect from an carlicr duate ag
opposed to 2008. '

|

RIZIED UNDIER

THE 2009 AND 2005 ACTS? . :

'

8. The learned AAG submits that the 2009 Acl wag

inapph'cable to all of the Respdndents becau'se they were

project employees. To examine this issue, Section 3 of the

2009 Act is reproduced as under for ease of convenience:- : ’

|
“‘Reqularization of services of certain employees, —
All employees including recommendees of the High Court
appointed on contract or ad-hoc basis and holding that
post on 31st December, 2008 or til] the commencement of
this Act shall be deemed to have been validly appointed
on regular basis having the same qualification and
experience for a regular post: , ..

.
1
'

FProvided that the service promotion quota of all
service cadres shall not be affected.”

. .

The word employee has been defined in Section 2(b) of

L AANA A it e, slhinle Jm mrndsrpnd [TEI RTSYS PSS

“ “employee”® means a‘n adhoc or a contract employee

appointed by Government on dhoc or contract basis or

second  shift/night shift but does - not_include the

employees for project Ppost or appointed on work c
!

L4 »
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‘

basis or who are paid out of contingencicg* (Undertining

s our"} _
A bare pcm:ml of ”", aforenoted provinion of the 2009
’ \\

ACL l'CVC(l'S ”](lt, (0. I)L !(ﬁ’ul("l/( d tl"(l(l ””‘ '){)”” Acl. ‘hf'

)

cxﬁploycc in quc*;tlnn m’hy he an .ad hm- or n contract
cmploycc who Mg; be uﬁpomted by fhr' (_'ovc-mrm-nl There
arc {hree catcgorzcs of cmployccs who cannot take bmcﬁt of
Section * 3 supra and claim regularization. First, projcct
cmployces, thgt is, cmployees who are appointed against .a
projectl post. Whenever the said projeét.comes to 'an end
unless otherwise provi&ed, -the posts in the daid project too
come to an end and all appointees stand relieved, Second
employees appomted on a work charge basis. Third, those
employees who are paid out of contmgenmes The last prowso
is perhaps there because funds for contmgenmes are limited
and mostly time-bound. As such whenever the contlngent

funds run out, employees may be relieved, by foilowing'thc

proper procedure,

9 It is an admxtted fact that the Respondents in CA

274 of 2020 were pro;tlect employees. Sectlon 2(b) of the 2009

Act specifically excludes prOJect employees from its purview,'

therefore, by'no stretch of the imggination could the learned
High Court have read into the 2009 Act what it@ does not
specifically provide. When the intent of the legislature is

manifestly clear from the wording of the statute, the rules of

inicrpretétion réqizire that such Iaw be interpreted as it is by -

’ .

assigning the ordinary English language and usage to the
be

words uscd unless it causes grave injustice wlnch mag’r
T . ) .
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1rremed1able or lcads 1o absurd situationg whmch could not

have becn mtendcd by the legxslature -Only then, the Court
may see the mxschlcf which thc legislature sought to remedy

" and mterpret t.he law in a‘manner thd.t meets Lhc*
.- lchslaturc.

.mtcnl. of the

e

_ this cffcct reachcd by the I-hgh Courf. is q\.ui_c, crroneous and

unsustamable in law. Cy '

10. -
Respondents were fully cc’wcrcd by Section 19(2) of the 2005

« Act. For ease of reference, the relevant portion of Secction

19(2) is reprodu?ed as under; -

‘A person though selected for appomtment in_the
rescribed manner

day of July 2001,
but appointed on contract basis,
the commencement of the said A

ct, be deemed {o have
been appointed on regular basw

{Underlmmg i3 ours) - |
l
i .

It has becn a.rgued by the learned AAG that the poots

against which the Respoﬂdents were appointed ' arc

specifically excluded from the application of Secuon 19 and

consequently, they could not have been regulanzed A barc

perusal of the aforenoted prows1on shows that anyone who

wishes to avail the benefit of Sectlon 19 has to be appomtcd: ?lanri'“fé‘f?"-,'.f}' '

in the prescriVed manner. What this effectively means is that

an incumbent has to go through the process of se’e

appomtment which consists of advertisement, open
Competition, a level playing field for all, and transparency and

other processes followed by the Federal or Provincial Public

Service Commission. Admittedly, none of the Respondents

Wc are thcrefore of the view that. thc conclus1on to

. The learned High Court has held that the

to a service or post on or after the 1st Ist -
till the commencement of the said Act, -

shall, with effect from'

ction and-
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WEre  appointed thmugh the

nlorenoted procesuen gy cvidenl from thejr appointment

ordern, and, were initiuny nppointed on contract. As guch, the

t.ln‘ougp the procesn of the xp Public Service Commission or

cquivalent or had come through thé. processes alluded. to

“above and, were then appointed against their respective
- posts,
11 E

*(6) —civil servant means a Person who is member of q

Gl service of the Province, or who holds g civil post
. In connection with the affairs of the Province, but
" does not include. e :

#said Commiasion or the

Responlienty cannot claim that they were cuv«@rcd under the B

: ! o . o . ? : .
“Hodd provision or the law unioesy they ‘prove that they went

d
il.
") aperson who is on deputation to the Province Jrom
"+ the Federation or any other Province o other

authority;

(@) a person who is employed on contract, or on work

()  aperson who i ~worker or —workman ' qs
defined in the FactoriesAct, 1934 (Act XXV of
1934), or the Workman’s Compensation Act, 1923

(Act VI of 1923);

.
and no regular @Ppointments thereto were to pe made. The /\
o 0B . ’
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1 _
cmn(.d AAQ further nubmils thu(. the matter of u.t,ularu,atnon

of Lh(. Rcspondmu relates (o the terma and conditions of

thcu" uppomtmcntu. which ?1i1uur('ly fulln  within  the

Ny €

‘juriSdiCUOh of the Scrvied 'l‘u{;unul hx h:,ht of Arlicl(, 212 of

tlu, Comutuuon of the Iblumic chubhc of 13.110'11_4:1 When

confronu.d w1t11 this ur[_,umcnt "the learncd A C for thc

- Respondents mdrely sta}tcd that since othery wete regularized,

thercfore, the Respondents shiould have becn rcgularizol'l as

well. We note that the Respondents have conceded thataﬂdey .

were working in ‘a Project as evident from their Writ Petition .

before the High Court where they have stated the following:-

4
i

“That the services of' the petitioners are retained by the
respondents in the Settlement Project Chitral till date”

(Underlining is ours)

11, When the Respondents themselves are conceding

that they were project employees, they. cannot change their

. stance o:t this stage and claim that they ought to havef ‘been'

’

‘ rcgulanzed under Section 19 of the 2005 Act wh.wh

t

- specifically excludcs project employees from 1ts pumew As,

such, the High Court without éxamining this posmon taken

by tﬁe - Respondents held that they were entitled to

| regularization. This ari10m1ts'téfreading into the 2005 Act so

also the KP.Civil Servants A'ct,, 1973, something which has
not been provided in the said Acts. This is, in our view, a
transgression of the mandate of Article 199 of the

Constitution of the Islamic Republic of Pakistan which is

impermissible and constitutes an excessive exercise of

jurisdiction, Section 19 has to fbe read with the rest of the KP
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Clwl a
| Servants Act, ]9/ 3, lhuuph Sovlmn 19 of the 20045 Acl,

prowdcs thc xcyulm mltimx of cer luin ¢ mpioyu-
fulfi

n uubject to the

I
meat of certain u)lulltiunn and du o ol Lhoue nmmm“ d

while fO]lOWlﬂf, tl:c pr(. ;crsbul _Drocedure g elvil acrvanls,

the mnlm of Sc(,tlon 19 mrmul j;c ::frf.lc,hrd 17

include a scpo.rate cIass of employees into the dvrmtmn of

cml servant. prov1ded in Sectzon 2(b) of the’KP Civil Scrwmt'

» Act, 1973. When the definition is unambiguous, the High~

Court cannot stretch it to include the Respondents in ity

Purview. This amounts to & usurpation of the powers of the

'chislature and the Exeéutive as envisaged in Article 7 of the -

Constitution of the Islamic Republic of Pakistan

.COULD THE RESPONDENTS IN CA 239 or 2020 Br

REGULARIZED WITH EFFECT FROM AN EARLIER DATE
AS OPPOSED TO 2008? . :

‘12. The ]eamed AAG argucd that thc services of the '

Respt!adents in CA 239 were regulanzed accordmg to the law

i.e. Section 19(2) of the 2005 Act read with the Fzrst Proviso of -

Section 19 of the KP Civil Servants (Amendment) Act 2008. -

Further, that the judgment in W.P No 854/2000 is specific to
the employees of D1str1ct SWat only and has no bearing on the
present Respondent’s case, As such, the Respondents in CA
239 could not have been regulanzcd from the date of thelr

appointments, and, were properly regulanzed with effect from

* 2008, As noted above, Sectlon 19(2) of the 2005 Act provides

that all those employed on contract on or -before 01.07.01 il

tl}e 'commcnée'ment of thi; '.2005 Act shall be deemed%to ‘be

appointed on regular basis. The 2005 Act was publi'shpd in
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"”t‘he- ofﬁci r. o
al guzctlc On 23.07. Ob Uy 1o meany can the

—ceamene A o

“Res 0
P ndcnts mcntwlwd ubow. cluim that. they ouLlnL to have

. e ———y
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. appomtmcnts wlnch pu.dnt(, th, cut—off datcy oI' Lh<, 2000 Ac,L

!

AS SU.CI‘I, ﬂle lcmﬂcd High Cou1L cn-cd in conclucﬁn{, s that they

should havc been wgulanzcd from the clatc.s of their

- e o s o

. ia. ¢

appomtnients. When the law itself -provides ‘a ‘date of its

-~

.o — e
*

application, the learned High Court cannot, on any ground,

e w8,
. R

amend the said date and extend the application of the 2005

Act to the extent that those who are not covered under it, gain

.
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13, . The learned High Couirt has based reliance on the

—— o m— ——— Y
. e

judginent in W.P No. 854/2000 fo hold that the Respondents

eseamome em

should have been regulanzed from the date of thelr 1mt1al
annom%nents We find this reliance to be m1sp1aced for the
reason that the said judgment pertains to employees‘ of a '

different department and, only relates to the regulanzatlon of-

the petitioners therein, It does not talk about pre-dating the [/@/ 3
regularization of the petitioners therein. As such, placing L .
R . , S'ec!i@:ﬁdh'ﬂ' ser (1)

reliance on the said judgment is erroneous and is  Plaanieg , Peupti

¥ N *
R YA

distinguishable from the circumstances. When the competent

authority has regularized the Respondents per the law,

merely by sté.ting that since others were regularized-in a - <

different set of facts and circurastances from an earlier date

. § the High Court has erred in law and its ﬁndmgs to this effect '
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AUTHORITY LETTER

MR. MOHSIN MUSHTAQ Section Officer (Litigation) of this department is .
hereby authorized to defend for all court cases in. various courts as well as submission of
Para-wise comments / Reply in the cases duly sworn on affidavit in the courts on behalf

of Additional Chief Secretary and Secretary P&DD.

- DEPUTY SECRETARY.-!
P&D Department
Khyber Pakhtunkhwa



