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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR.

S.A NO.1226/2022

SABIR KHAN

APPELLANT

VERSUS

GOVT. OF KHYBER PAKHTUNKHWA & OTHERS

RESPONDENTS

JOINT PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS NO. OL 02 & 03

RESPECTFULLY SHEWETH:

PRELIMINARY OBJECTIONS:

i. That the Appellant has got no locus-standi.

ii. That the Appellant does not come to the Tribunal with clean hands, 

iii' That the Appellant is estopped by his own conduct.

iv. That the Appeal is badly time-barred. '

V. That the appeal is hit by the principle of res-judicata.

vi. That the Appeal in its present form is not maintainable, hence liable to be dismissed.

vii. That the Appeal is filed just to waste the precious time of this Hon’ble Tribunal.

viii. That this Tribunal has got no jurisdiction to entertain the present Appeal.

ix. That the issue in the instant Appeal has already been adjudicated before August 

Supreme Court of Pakistan

FACTS:

1. Correct. The appellant was initially appointed in the project titled “Capacity 

Building Project (CBP) Planning & Development Department Khyber 

Pakhtunkhwa” as Naib Qasid with fixed salary, purely on contract basis by 

accepting all tenns & conditions as mentioned in the appointment order 

dated 06-12-2005. It is pertinent to mention here that at serial No. 6 of the terms & 

conditions it has clearly been mentioned that “his appointment to the above post will 

not confer on him any right of regular appointment/absorption against the post of 

Naib Qasid in the Capacity Building Project (CBP) Planning & Development



Department or any other post nor his services will count towards 

seniority/promotion/pension etc”. Therefore, the claim of the appellant for counting 

his previous contract service towards pensionary benefits is not covered under the 

existing rules and is without any legal support.
(Copy of appointment order dated: 06-12-2005 is attached as Annex-A)

2. Correct. After promulgation of Khyber Pakhtunkhwa Regularization of Services of 

Employees Act 2018, the employees of project titled “Capacity Building Project 

(CBP)” Planning & Development Department has been regularized, including the 

appellant, against their respective posts w.e.f 02-3-2018 under Section-4 of the Act 

ibid (already annexed as Annex-A of Appeal).

3. Incorrect, hence expressly denied. Annex-I of the Service Appeal pertains to the 

Notification of FATA Secretariat Planning & Development Department, which was 

under the administrative control of Federal Government and also issued prior to the 

merger of FATA in the Province of Khyber Pakhtunkhwa. Therefore, the contention 

of the appellant is not valid and not applicable in the case.

4. Incorrect, hence expressly denied. The Notification dated 11-6-2019 of Sports, 

Culture & Tourism Department was issued in compliance to the Judgment of 

Supreme Court of Pakistan and not applicable in the instant case. However, prior to 

this Service Appeal, the appellant alongwith other employees had filed a Writ 

Petition No. 1674-P/2016, titled Ijaz Ali Khan & others V.S Government of Khyber 

Pakhtunkhwa in the Peshawar High Court with the same prayers which was decided 

in their favor vide Judgment dated 17-7-2018. The said impugned Judgment was 

challenged in Supreme Court of Pakistan by the Provincial Government and the 

August Supreme Court of Pakistan vide its judgment dated 14-7-2021 set-aside the 

impugned judgment of Peshawar High Court Peshawar.

(Copy of Supreme Court Judgment dated; 14.7.2021 is attached as Annex- B”)

5. Incorrect. The claim of the appellant for regularization of his services from the date 

of his initial appointment has already been set-aside by the Supreme Court of 

Pakistan as mentioned in the preceding paras of the instant comments. Therefore, ' 

Notification dated 04-08-2020 is not applicable in the case of the appellant. The
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appellant has been regularized under Section-4 of the Khyber Pakhtunkhwa 

Regularization Act, 2018, therefore, his regularization will be reckoned with effect 
from the date of commencement of the Act ibid. The instant Appeal is hit by Rule 

23 of Service Tribunal Rules, 1974 hence not maintainable.

6. Incorrect. The appellant request was regretted being not covered under the rules/ 
policy and the judgment of the Hon’ble Supreme Court of Pakistan.

7. Incorrect. The Departmental Appeal of the appellant was regretted and filed being 

not covered under the rules/policy.
8. Incorrect. In view of the para-wise reply and judgment of Supreme Court of 

Pakistan as cited above, the appeal filed by the appellant is not maintainable, hence 

liable to be dismissed ab-initio on the following grounds: -

GROUNDS;

A. Incorrect. Action of the respondents is in accordance with rules/law and policy 

and no rule/policy has been violated.

B. Incorrect. The appellant has been treated in accordance with rules/law/policy & 

respondents did not violate Article-4 & 25 of the Constitution of Islamic Republic 

ofPakistan, 1973.

C. Incorrect. Each and every case has its own merits and requires to be decided in 

accordance with rules/law/policy, therefore, the respondents have not violated any 

law or norms of justice.

D. The appellant’s service has been regularized from the commencement of Khyber 

Pakhtunkhwa Regularization Act, 2018. Prior to this, he was a project employee 

working on contract basis under the project policy 2008. The West Pakistan Pension 

Rules 1963 does not apply on the project post, therefore, the appellant is not entitled 

for the relief under rule 2.3 of the pension Rules 1963.
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'.M E. Incorrect. The plea of the applicant has already been dismissed by Supreme Court 

of Pakistan vide its judgment dated 14-7-2021, therefore, the instant Appeal 
alongwith connected Appeals are required to be dismissed.

F. Incorrect. The respondent’s actions and inactions were in accordance with 

rule/policy.

G. The appellant has been treated under the prevailing rules/policies as well as 

Constitution of Pakistan and have been treated likewise to the other project 
employees who has been regularized under the Khyber Pakhtunkhwa Act, 2018 and 

no violation of the Article 38(e) of the Constitution of Pakistan has been committed.

The respondents also seek leave of this Hon’able Tribunal to raise further points at 
any time during arguments before this Tribunal.

H.

PRAYER:

Keeping in view of the above reasonable and just grounds, it is very humbly 

prayed that the Service Appeal may graciously be dismissed with special compensatory 

cost on the appellant.

:YSECRETARY
P&D DEPARTMENT 

KHYBER PAKHTUNKHWA 
(RESPONDENT NO. 1)

FlNA^eE DEPARTMENT
khyiSer pakhtunkhwa

(RE^ONDENT N0.2)

7

secj^tary //
ESTABLISHK^NT DEPARTS 

KHYBER pakhtunkhwa' 
(RESPONDENT N0.3)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL^ PESHAWAR.

aS.A NO.1226/2022

SABIR KHAN

APPELLANT

VERSUS

GOVT. OF KHYBER PAKHTUNKHWA & OTHERS

RESPONDENTS

AFFIDAVIT
I, Mohsin Mushtaq, Section Officer (Lit:), Planning & Development

Department do hereby solemnly affirm and declare on oath that the contents of comment are true

and correct to the best of my knowledge and belief and nothing has been concealed from this

Honourable Tribunal intentionally.

DEPONENT
CNICNo. 17301-1550534-9 
Cell #0333-9148584
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' IN THIS SUPRISMIS COTJRT OR PARTRM'ATvr
~ (APPELLATE JURISDICTION) ~■ * !•

t

P.Ri:03EN1^!
MR’. JOSTIQE GULZAR AHMED, HCJ 
yfR-. JUSTICE IJAZ UL AHSAlt 
MR. JUSTICE MUNIB'AKHTAR

:
t

t

CIVTL APPEALS N0.239. 274 AND 283 OF 2020.
fUr* inrlnnwnf Hntc.d 27.09.2016. 17.07.2010 and 

l'l.lL2UJiiputi:nia Uy Uic i 'c6/iuu;ui myii ^uuu.. *_____
• J^etUiansNo.767-P, 167d-Po/2016 and 3108-P 0/2018).

I/Anminrt

*
Government of IGiybcr Palchtunkhwa through Secretary
Public Health Engineering, Peshawar and others, 
fia 0\.239/2020; ’

t ■:
, i

Govel of Kliyber Palchtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar and others.
(ill CA.27^/2020)

Government of IChyber Palchtunlchwa through Chief 
Secretary, Civil Secretariat, Peshawar and others.
(iT\CA.283/2020} I

■nment

t

i

5

...Appellant(s)
Versus :a

■ •iAbdul Manan and others.
(in CA,.239/2020}

Ijaz Ali Sh^ and others.
(inCA.274/2020)

•!

•r

•jI •*
JMuhammad Nawaz and others. 

fin CA.283/2020)
;

■ i...Respondent(s) I

• !
t It)For the Appellant(s): Mr. Shumail Ahmad Butt,

A.G. KP.
Mr. Atif Ali Khan, Addl. A.G. KP.

' Barrister Qasim 'VVadood,
Addl.A.G. KP,
Mr. IrUm Shaheen, DD. HED.
Mr. Asif IChan, Litigation Officer,

. HED.
Mr. Amin Jan, AD, Fisheries, KP.
Mr. Gulzar Mahmood, A.D. 
Fisheries, ICP. . ' ’
Engr. Falak Niaz, AD (Dost).
Rajbar Khan, SDO, PHE, KP.
Mr. Saadullah, Asstt. Secret^, f" 
BOR, KP..

:• ;

^ ' 
i-i
i

I I.i

;

Scanned with CamScannet

A

A



B♦
■1

:!•■ C/V/t.V4t'J'i;ALS lf0.3JS, 27.1 AHi) 203 07'2020 ■ ^• 2 9,1
)ii. VwMr. Kahccm Ullali Khan, Sr. Law 

Officer, KI^PSC. .
Mr. Aaaad.Ullah Khan, SO, P&D, 
Oepurtment.
Mr, , Arnanatullah Quroahi, 

.•Deputy 5Jccrol;ury, '''Kmafice 
Department, KP.

: Ii
■ 'If

H
• i
. I

I
I» 1

1

i
I For tlic Respondentia): Mr. KJialed Rahman, ASC.

(inCA.!i7'i/2020)

Mr. M. Ijaz Khan Sabi, ASC.
CA.383/2020)

, I
tI

!
»

N.R.
,fi/i CA.a39/2020l

I

Date of Hearing: 25.11.2020 (Judgment Reserued)
I

JUDGMBW'/*

IJAZ UL AHSAN. J.’ Through this single 

judgment, we intend to decide Civil Appeals No. 239, 274 and

r/^fprrerl th a,s “OA”) as thcY involve ar>o.^ _.r AArj

common question of law.

•.
■

l^hrough the instant appealSj the Appellants havg 

sought to challenge the judgments of the Peshawar High
f f

Court; Pesha\var dated 14.11.18 passed in Writ Petition No.

I2. !I
t.,

M
I

:|

3108-P/2018, 17.07.18 pg^ssed in Writ Petition No. 1674- 

P/2016 and 27.09.2016 passed in Writ Petition No. 767- ■ %

P/2016 (hereinafter referred to as “Impugned Judgments”).

lhad
'

Through the impugned judgments, the Respondents 

challenged the action of the Appellants to not regularize them. ■ 

Their respective petitions were allowed, and, the Appellants 

were ordered to regularize the Respondents in their respective , 

posts.

';

j;

:

Suprtrttr-CoTin of r-jid^LuV
I
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lo :t♦3.j IIjc hrici /'ivlii// rlnc lo [In m|o (JhiI. Uio 

RcHpondciiilM ill CA 'Wl)’. of CiOyO wr;i'<! ^nppolhl.od nf'ofnfil.. 

different poniii on n oniil.niol. Jjniild; Tlioy wr.tv, [iiihiiofiiioiil.ly 

, :ret;iilnn/.ed willi-fiflooi. from :)()()» niid iiol; iVoni Km: rhilon of 

their renpeetive iiiilbl.tip])oIiiI.nH:nl:M. The Refipondoid/i in CA 

283 of 2020 were nppoinl.etl an Ofllee Annlnlxnit, Typinl:, and

riaib Qasid. Refipondoid; No. ()] in CA 283 of 2020 wan later
* •

promoted out of turn an Settlement yWwto* in 2000 and 

later on, wtia demoted, becauno the correct rnechaninin to 

appoint him an provided in Section '/ of the Civil Servant 

Promotion and Transfer Rulea, 1989, watanot foji{jwcci. The' 

Respondents in CA 274 of 2020 were appointed in the project 

Icnown as “Capacity Building Phase-ir and, after tlic expiry of 

the said project, were relieved.'All of the. Respondents hied ' 

their respective writ petitions before tlie learned High Court 

which were allowed. The Appellants are aggrieved and have 

approached this Court.

I

. (•

.1

I
I

;j
'J
I

}
■ I

I
2

I
)

f

I

t.
f' 4.- Leave to appeal was granted by tliis Court 

vide order dated 09.03.2020 which is reproduced below ■ 

for ease of reference:

!!

“The learned Additional Advocate General, Khybcr 
Pakhtunkhwa contends that all the Respondents in 
these petitions were employed either on project posts ■ 
or on contract basis or were employees under Section 
^2 of the Companies Act, 2017 and in no 
circumstances their services were to be regularized.

. He further contends that in all impugned judgments, 
the^ learned High Court has merely allowed writ 
petitions on basis of similarly placed persons, but 
without at all adverting lo the facts and circumstances 
of each and

dij

■I
{

every case separately and without 
.applying its mind to the same. He adds that 

, laws under which their appointments
even the 

were madeI I

•' .1' *4. ;
Scanned wiih CamScanner
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U/t;A! (Uti to. Ila . .Niiljmfi:/ lIuU Llia 
. Rcaiiondviit!: wJnj (»•,; (ja or
- (Hjritnwt ciuiilojuunt or iitiiUioii *Hl cntplonuoo ujr.n: noL 

lUibU: ((1 n.'f/ii/iifiV.cc/ (jm/ thiui liir.ir rofiniotiiviLioii 
hi/ the learned lUfib Ca^nt tha IniiJiiijiituL

• JiuUjmciit in tlir.nti inilUhfui lunr, nUonalhcr itleiju’. /aj 
; iiupjnui of the lha lonnuul Into nJjU:r.r:‘ha:i

. <i> (1 ihrcO‘i'ny,mht;r Jiulffiiianl of UUri\C(iioL
dated ii'h(HK’dU.hf [HiitfHul ui Cini'f Afijoul MidUiY of 
'.^Ol'l (CooonwH'.nt of Khubar, AfiriouUnrt'., lAuanLoch 
and Coupcndioc Dcimrlnicnt Lhrouijli itn iJoenUat}/ 
(irui oiiuTw Din and anuLhar).

*-.
I

f
X‘. • ■

. f;• s. %• •••;■. r.
■ >. .*

1

I
2. U'c Mo((i that isomc of tha pctilionn arc Lime barred 
and iVi one of the. pcLiliona cuan no uondonaLion of 
delay /ui6* been filed. The learned Law Officer elalei; 
dia£ such u;{U be done by the petitioners.

1;

t
I

3. The contenlions raised by the learned Additional 
Advocate General, Khyber Pakhlunkhwa need 
consideration. Therefore,“subject to limitation, leave to 
appeal is granted in these petitions £o consider inter, 
alia the same. Tha appeal stage paper booli:s'shall be 
filed it'idiin a period of one mon£h with permission to 
the parlies to fie addilional documents if any. As the 
matter relates to seruice, the office, is directed to fvc the ‘ 
same expeditiously preferably after three months.

)

»

M

4. In the meantime, operation of impugned judgmeni(s) 
shall remain suspended."

• i

i
1

5. The Learned Additional Advocate General, IChyber
t

Palditunldivira (hereinafter referred to

I

I
:as “IG?”) contenc||s that 

the Respondents in CA’s 283 and 274 were project employees

1

: !
1 I

I

with no right to regularization. He has further argued that the

Respondents being project employees are not covered under 

the KP Civil Servants (Amendment). Act, 2005 (hereinafter ‘ <of'aceT

referred to as the “2005 Act”) because the 2005 Act 

specifically excludes project employees from its purview.

Further, that the ICP (Regule^zation of Services) Act, 2009 

(hereinafter referred to as the’“2009 Act”) also specifically 

excludes project employees from its application, and, as such, | 

the Respondents are not covered under the 2009 Act. He addsjS

■

■ !•

I
I

tSTEiLi
I

• «
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i-Lluit the RoMpondent in CA 239 ol 2020 was appointed on a 

stop-uap mTimEcmcntwhlcli ia nol; ccvorotl for reguku-ization ’ 

under Section the Act. Aa auch, 

erroncoualy held .dial iL jucigtueat

:
:

the; I-IijTli Court ‘

rendered in W.P

05'1/200.0 applied to the auid Keapondent'a cuac because tlic 

aaid judgment applied to employees of Diaixiet Swat only. He 

further submits that, whenever n position is advertised, it has 

to be filled after following correct procedure and formalities.

. . As such, the Respondents could not have been arbiti‘arily

appointed against tlicir respective posts witliout following the 

procedure, of transparent appointment

‘ . I

i
f.

I

I •

(
ij
' 'I
••i

or, the procedure
provided by the KP Public Service Commission (hlreinaXter

i

referred to as “ICPPSC").
U• M
li6. The learned ASC appearing on behalf of the 

, Respondents argued thatj other similarly placed employees •

•!:
I
: •1 •

1

;!1

were regularized whereas the Respondents were not, as such, 

• this amounts to discrimination

II

;■{
11part of the Appellants 

whij:h is impermissible under the law. He further argued that 

all Respondents were validly appointed and,'the AppeUants

on n
1

I

-I
-1

could not relieve them from their positions arbitrarily ivhcn 

they have regularized other similarly placed employees. ■ He 

further submits that the Respondents in CA 239 of 2020

I%

I

:}

•r;lshould have been regularized from the date of their initial 

appointment as opposed to 2008. Since the Respondents had ■ 

beeif woridng against their respective posts before the 

promulgation of the 2005 Act, they ought

.•!
:

\

to have been if

treated as .civil servants fOnd tlius, regularized from before ^ ,• •

■ .
•i

;r V;jy;•» .1
t .
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»
0^1.11.92. Me' mUln ‘■•"'I- no(. (;;cL(jn{Iin// Ijcnclii.:, ilia
KcH,,ondc,U.-i in CA «;!■) (,ry, ■ • t

0''!. i I /)2 juiKJiHiUi 1.0 

Ijcncniii been bilc/jfJcd (o .Wljcr

0/1
tillqjulity wliuii Uic I
i, .<

*•%
. I

\
v ! •

-.1
•V.' We have IiiAirci. Llic learned 

Iciirnccl Counsel Ibr tl.c RespondenLn. Tiio (]«,:,lUor.s whhU 

fall before this Court for dctcnn'inal.iori

W Could the RcapondenLfi b{: rooularized 
Uic 2009 Olid 200b Acta;

a '' '

(n) Could the Rcapondcrita in CA 239 of 2020 be 
regularized with effect from 
opposed to 2000.

AAG /u/d /d.'io the

d
I

arc 0,0 follov/o:- • I
I

i
under »

i:

an earlier dab? ae 1 •. t
•II

9»

:

1 %
i

•I
f u.

’ I

8.' The learned AAG .submits that the 2009 AeJ: 

inapphcable to all of the Respondents because 

project employees. To

j

was
Ithey were

examine tliis issue, Section 3 of the ' 

2009 Act is reproduced as under for ease of convenience:-

r

. r

I

*
1

.j

‘‘̂ larization ot se,-vices of certain :

TT. comrZ:„lf
this Act shall be deemed to .have been validly appointed 
on regular basis having the same qualifioatiL and 
experience for a regular post:

:
Ij

4

^ Provided that the service promotion 
service cadres shall not be affected^

fUquota of all
:

i
t

« secdon 2(b) of

aoDobfwIf” “ contract employee
or contract basis or ZZ^ ^^f^^'3ht shift Mi does not mrh,d. ru. 

employees for project post or appointed on work a

I

;

n
i \

.*

WjfFESTED-f

• I'

S^'nior Court .-'<:iociate
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< basis or who 
is ottrs)

W :-. ■ ■mid nut n/mnUm/cnri,-.,;- (Undcrlmim,arcr- ■i|i.• V

. r

A bare ijci-uanl c.r il,,, „r„r«nol.<:(l 

Act reveals ilmt, t().|)e .
pmviriian ol’ l.lie 2009

>'ffUul(u*ize(| Mtidcr i.he 2,009 Act. the 

!•ad f,U)(; or :i. ooniroeX
employee who miia| be appointed by the Government..'('here 

three categories of employees ■who

4
‘

I

cmplo3'cc in (iiiestion nftiy i,c f
•t■.

a
arc ..cannot take benefit of 

supra and claim regularization. First, project 

employees, that is, employees who

projeetj post. Whenever the said project 

unless otlicrwise provided, the posts in the ^aid project too 

come to an end and all appointees stand relieved. Second, 

employees appointed on a work charge basis. Third, those 

employees who are paid out of contingencies.- The last proviso ' 

is perhaps there because funds for contingencies are limited

and mostly time-bound. As such, whenever the contingent
* %

funds run out, employees may be relieved, by following the

• I

Section 3 :
f !

!
0are appointed against -a
, 5>
Icomes to an end •»

■j• r
t .

• t
It

■ 1

.1

;1

, f
f<I

:
|-proper procedure. ;
i

It is an admitted fact that the Respondents in CA9.

274 of 2020 were project employees. Section 2(b) of the 2009

Act specifically excludes project employees from its purview, 

therefore, byno stretch of the imagination could the learned 

High Court have read into the 2009 Act what iJ does not ^ . 

specifically provide. When the intent of the legislature is 

manifestly clear from the wording of the statute, tlie rules of

• I

1.
!'i
at

interpretation require that such law be interpreted as it is by 

assigning the ordinary English language and usage to the | 

word's us.ed, tmless it causes grave injustice which

• • .1 '
r

. I
.

ESTM.
. .1 ..w. ■»iq;ryinm<nr

»
Scanned with CamSeanner

I



«■

- ■%■: -

avu. Am anj o/r aoao fla I

irremediable pr leads to absurd situations which 

have been intended by the legislature.
could not 

Only then, the Court 

sought to remedy
..

may see the mischief which the legislature 

, Md interpret the law in ahnanner tha:t meets the-dritent of the

• ■ l=eislature,; We are therefore of ffie view that the

this effect reached by the High Court is 

unsustainable in law. ‘ .

i
\

conclusion to i
t ?

quite erroneous and

I

10. , The learned High Court has held that the
'iRespondents were fully covered by Section 19(2) of the 2005 

. Act. For ease of reference, the relevant portion of Section
19(2) is reproduced as undei;: -

A person though selected for appointment in the

but appointed on contract basis, shall, with effect fror'ri 
commencement of tlie said Act, be deemed to have 

been appointed on regular basis." (Underlining is ours) •

I

the

I

It has been argued by tlfe learned AAG that the posts
' I

against which the Respondents 

specifically excluded from the application of Section 

consequently, they could not have been regularized.'A bare

appointed arcwere

19 and

perusal of the aforenoted provision shows that anyone who 

wishes to avail the benefit of Section 19 has to be
, p ■ {T=f*

■ ^ ' Sect*'-' Y V .
appointed ^larci''1^

t

in the prescribed manner. What this effectively

an incumbent has to go through the process of seLtion and 

appointment which

means is that

of advertisement, "open 

competition, a level playing field for aU, and transparency and 

Other

consists

processes followed by the Federal 

Service Commission,
or Provincial Public

Admittedly, none of the Respondents '
A

Scarmed with Ca/nScanhor
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’iyvcro I jb iittppo/ntcd throu/vli (.Ik; naU}

iJ!i id cvifJcnl. Initr, 

wci-c inltlully ;ippoinL(.j

Commianion or ti-ic

(■'Iifiir appointment

tioritr/jcl;. An ouch, the

(irorcnotcd PJ'OCCflfJCf}
'j

ordcni, and, 

I^oHpondcntH 

Jinlxi prnvlninn 

(lii'ouyh the 

t-'quivalcnt or had 

xxbovc and, 

posts.

on I

"""not claim that they

I of the
cov(|rod under thewere

ic law pnlddfi (.hey'prove that they v/ent ■ . I• j

process the KP Public Service Commission or

come through the

appointed against their

processes alluded, to
were then

respective

i
]n. Mheml.,, u» das. .f 

Ha. ba„

“"«• » i. S.a«,a a,
O'. KP CM S.„„„ 1973 «oh ,a .» '

under: - .

.j

.i

1

• I
•«
{•

3 >
.J

I

■I

■J
‘^{bj —ciV/i 'I

does not include- ■' •Province, fbut
•.■j• fO

authority; ^ Province or other

charge or'iuhofe^aa contract, or on work
aperson who t lw^t^^^^^^Sences; or 

f&f ^“otoriesa^ct, 1934 (^Ic

•:i

•}

r/hy
of ■■ 

1923
.*1
it ’

. 1
J
:

-I
The Respondents i 

•■ Settlement Operation,
in CA 283 were 

which,

:!appointed in the 

according to the learned AAG, ■
^ •

1
was to l^e run as a project. As 

Settlement Operation, 

and no

1: ,
suejh, upon e;q3iry of the 

s were to be relieved ; 
were to be made. The h

:

the Respondent ?;
;!t '•

regular appointments thereto jvt
’ •

i
I -3
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^mvrvim ..10 ’ .

I'Q-i.Icm-nud AAQ further imbmlts thut Uio inattor of rct;uIarization 

of the Respondento rclateij

their appointment!!,

1

il>to the termii and conditiony of 

which fiquurcly fulln .within the 

. 'jurisdiction of the Servied IV^Ju'hul. in of Article 212 of 

the CoaaUtution of Uic lalatnic ,Republic of Paldiitan. When

• )i
\

i
f

;
I

Iconfronted with Una ^iiruumcnt;' the learned ASC for the 

Respondents mdrely stated that since others wete regularized, 
therefore, the Respondents should have been regularized as 

We note Uiat the Respondents have conceded thatjthey . 

were worldng in'a Project as evident from their Writ Petition . 

before Uie High Court where they have stated the following:-

(
f

Iwell.

I

. -4
I!
i! I?

! ■“r/uzt the services of the petitioners are retained by the 
respondents in the Settlement Project Chitraltill date" 
(Underlining is ours)

, !
ii

.r!

When the Respondents themselves are conceding 

that they were project employees, they, cannot change their 

stance at this stage and claim that they ought to have, been 

regularized tinder Section 19 of the 200S Act which
• 4

specifically excludes project employees from its purview. As, 

such, the High Court without examining this position taken 

by the ^ .Respondents held that they were entiUed .to
' I

regularization. This amounts to, reading into the 2005 Act so

11. :}

I ij
i'i

•:
ilf

I S}
f.'

Sect?

I

!•also the KP. Civil Servants Act,. 1973, something which has !!

not been provided in the said Acts. This is, in our view, a 

transgression of the mandate of Article 199 of the 

Constitution of the Islamic Republic of Paldstan wliich is 

impermissible and constitutes an excessive exercise of 

jurisdiction. Section 19 has to be read with the rest of tjie KP

r-

.1

•%i

i;

“rtii;*. !*>1^
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Civil ServunLs Act

nujn
Iw I
rI\

1973,'M- ‘hiiUKh SocUon [<) of ij,,. yooli»
i Act ^ ft

provides the rcKulm-izMtiojj 

fulfilment ofccrtnin 

while following the

, ; clcMs, the «mbit. of Section 19 cannot/;e otrctchcd to 

include

!•
}i- •'

ol certain caiploycea mihjcct to the 

uUtioiin and deeina a|J thofic apfjointed

!
. Prcacribecl proccdiin: uri civil :ictv(.iiiI.!i, ,,r

a separate class of employees into the defiriition of 

civil servant-provided in Section 2(b) of the'KP Civil Servonta 

Act, 1973. When tlie definition 

Court cannot stretch it 

purview. This amounts to 

Legislature and the Executive 

Constitution of the Islamic Republic of Pakistan.

f ;
I

is unambiguous, th,c Migl; 

to include the Respondents in its
j
{

■ •

; Ia usurpation of the powers of the ' 

as envisaged in Article 7 of the' ■

I

!i

i

. :i
• 1

12. The learned AAG argued that the 

in CA 239 were regularized according to the law 

i.e. Section 19(2) of the 2005 Act read with the First Proviso of 

Section 19 of the KP Civil Servants (Amendment) Act, 2003. 

Further, that the judgment in W.P No’. 854/2000 is specific to 

the employees of District Swat only and has no bearing 

present Respondents case. As such, the Respondents i 

239 could not have been regularized from

services of the
Resp(Jidents i

■

bn the

in CA

the date of their 

appointments, and, were properly regularized with effect from
■

•1
2008. As noted above, Section, 19(2) of the 2005 Act provides 

that all those employed

the commencement

: ••

• I ■.on contract on or before 01.07.01 tii] 

of the 2005 Act shaH be deemed 

appointed on regular basis.' The 2005 Act was pubfished in K
to be • %

!!: . ‘ •

■t
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’ .!:tiiG official gazette on 23.07,05. By no meuno ,call llicj
TRespondents mentioned above cluini Lhai; they output to bavc

been rcgi4lm*izcd with elfe^t fi'om'. tjjieir reapoctive datea of 

/ _ • appointm'cnts which predate' the cut-off dates of the 200b Act.

I> . I-*r.• ■

■

I
IAs such) tlie learried High Court erred in conclucflhg that they 

should , have been regularized from tlie dates of Iheir 

appointnlents. When the law itself provides a date of its 

application, the learned High Court cannot, on any ground, 

amend the said date and extend the application of the 2005 

Act to the extent that those who are not covered under it, gain

i

i

:
j

j

t

5

. Si•;»

. rr*

i;
I

The learned High Court has based reliance on the 

judgment in W.P No. 854/2000 fo hold that the Respondents 

should have been regularized fi'om the date of their initial 

aopointjpents. W? find this reliance to be misplaced for the ■ 
that the said judgment pertains to employee4 of a 

different department and, only relates to the regularization of- 

the petitioners therein. It does not talk about pre-dating the 

regularization of the petitioners therein. As such, placing 

reliance on the said judgment is erroneous and is 

distinguishable from the circumstances. When the competent

13.

1.
ij

%

reason
!

-ft)SecIlC'S 
PlsaaiiV j'

‘liT

iauthority has regularized the Respondents per the law, 

merely by. stating that since others were regularized • in a ■ 

different set of facts and circumstances from an earlier date, 

the High Coiort has erred in law and its findings to this effect 

are unsustainable.

it
!

‘ I
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ATTfesTEB
. I

It
Scanned wlit> CstnScanncr

t



-/ •* t
‘I'hil

/

„nh. U:ion>,\ lliy/,
•‘ft mi )ii

2Pr r

t/ffj/i'i'/i
Mini llllVl' lllCI,!■((;,.

I'mI'.uImIIoi

(
'I'/ il„.

4

I'mI'mi'i: II. WnM nil, llmritl'ui'i; III II,, itiiiiiiii-,i: liilUiiil/l, Unit, tin;

M/'c K/i/jiifjl/iiiiofvl': iti tsr// uh y/':IlII’mcI.ci niid Jifihic l.(> nfiMf;, » I

:i,!i. , Vi.ir riiiiiKiiiii |'(■,lll^nl‘:ll uho'/ti, '//<; nW'i'i/ l.h<n-/> 

Mpjjfiulii (,ind ()(;(: fioidc Un; lm[/ui//i<;(l Ju'ii'/fK-.nUi of Iho 

I'diiliowur Hj;/h Goiirl; da(/:d 1,0, r/.iy/.UOlU ■.mU

14,l]..2bl8. /Y '

l!?: Tru-: Ci;py

/r
.y.♦N. ^ ‘•n.

C'.'n •

/o/o,
i/ / r• #.# •

»/■• •

Supr/n'; C -..' ';iVV' in open Court at Inlamabad on .0^1 .Uy)‘\
/ .I

f
Section ^

■ Flaffiafe3 'S: D ;r.':
. , KEK. '//arte, LC.

!J'hl Approved For Reportiri^
OuUroi

■ Nof.rv;,:-'
Motn-v' - .

C'opy
Coijri iv.c •■r»—,.
C'llc i/f vcrr-'.ViS' - -
D.Moo'DoJivcr/fj 
Compared by/r'rop:-. 
Received by:__

1

r‘

‘i. >«
-s-TTf

Scanned wiih CamScanner

« .

\



' . f .

(

Government of Khyber PakhTunkhwa 

PLANNING AND Development Department5;
,’r

i

AUTHORITY LETTER

MR. MOHSIN MUSHTAQ Section Officer (Litigation) of this department is

hereby authorized to defend for all court cases in various courts as well as submission of

Para-wise comments / Reply in the cases duly sworn on affidavit in the courts on behalf

of Additionai Chief Secretary and Secretary P&DD.

DEPUTY SECRETARY-l 
P&D Department 

Khyber Pakhtunkhwa

I

I

I


