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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
S.ANO.1225/2022

MUHAMMAD SHAHAB

APPELLANT

VERSUS

GOVT. OF KHYBER PAKHTUNKHWA & OTHERS

RESPONDENTS

JOINT PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS NO. 01.02 & 03

RESPECTFULLY SHEWETH;
PRELIMINARY OBJECTIONS:

i. That the Appellant has got no locus-standi.

ii. That the Appellant does not come to the Tribunal with clean hands.

iii. That the Appellant is estopped by his own conduct.

iv. That the Appeal is badly time-barred.

V. That the appeal is hit by the principle of res-judicata.

vi. That the Appeal in its present form is not maintainable, hence liable to be dismissed.

vii. That the Appeal is filed just to waste the precious time of this Hon'ble Tribunal.

viii. That this Tribunal has got no jurisdiction to entertain the present Appeal.

ix. That the issue in the instant Appeal has already been adjudicated before August 

Supreme Court of Pakistan

FACTS:

1. Correct. The appellant was initially appointed in the project titled “Capacity 

Building Project (CBP) Planning & Development Department Khyber 

Pakhtunkhwa” as Computer Operator with fixed salary, purely on contract basis by 

accepting all terms & conditions as mentioned in the appointment order 

dated 02-06-2006. It is pertinent to mention here that at serial No. 6 of the terms & 

conditions it has clearly been mentioned that “his appointment to the above post will 

not confer on him any right of regular appointment/absorption against the post of 

Computer Operator in the Capacity Building Project (CBP) Planning & 

Development Department or any other post nor his services will count towards
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seniority/promotion/pension etc”. Therefore, the claim of the appellant for counting 

his previous contract service towards pensionary benefits is not covered under the 

existing rules and is without any legal support.
(Copy of appointment order dated: 02-06-2006 is attached as Annex-A)

2. Correct. After promulgation of Khyber Pakhtunkhwa Regularization of Services of 

Employees Act 2018, the employees of project titled “Capacity Building Project 
(CBP)” Planning & Development Department has been regularized, including the 

appellant, against their respective posts w.e.f 02-3-2018 under Section-4 of the Act 
ibid (already annexed as Annex-A of Appeal).

3. Incorrect, hence expressly denied. Annex-I of the Service Appeal pertains to the 

Notification of FATA Secretariat Planning & Development Department, which was 

under the administrative control of Federal Government and also issued prior to the 

merger of FATA in the Province of Khyber Pakhtunkhwa. Therefore, the contention 

of the appellant is not valid and not applicable in the case.

4. Incorrect, hence expressly denied. The Notification dated 11-6-2019 of Sports, 
Culture & Tourism Department was issued in compliance to the Judgment of 

Supreme Court of Pakistan and not applicable in the instant case. However, prior to 

this Service Appeal, the appellant alongwith other employees had filed a Writ 
Petition No. 1674-P/2016, titled Ijaz Ali Khan & others V.S Government of Khyber 

Pakhtunkhwa in the Peshawar High Court with the same prayers which was decided 

in their favor vide Judgment dated 17-7-2018. The said impugned Judgment was 

challenged in Supreme Court of Pakistan by the Provincial Government and the 

August Supreme Court of Pakistan vide its judgment dated 14-7-2021 set-aside the 

impugned judgment of Peshawar High Court Peshawar.
(Copy of Supreme Court Judgment dated; 14.7.2021 is attached as Annex- B”)

5. Incorrect. The claim of the appellant for regularization of his services from the date 

of his initial appointment has already been set-aside by the Supreme Court of 

Pakistan as mentioned in the preceding paras of the instant comments. Therefore, 
Notification dated 04-08-2020 is not applicable in the case of the appellant. The 

appellant has been regularized under Section-4 of the Khyber Pakhtunkhwa
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Regularization Act, 2018, therefore, his regularization will be reckoned with effect 

from the date of commencement of the Act ibid. The instant Appeal is hit by Rule 

23 of Service Tribunal Rules, 1974 hence not maintainable.

6. Incorrect. The appellant request was regretted being not covered under the rules/ 

policy and the judgment of the Hon’ble Supreme Court of Pakistan.

7. Incorrect. The Departmental Appeal of the appellant was regretted and filed being 

not covered under the rules/policy.

8. Incorrect. In view of the para-wise reply and judgment of Supreme Court of 

Pakistan as cited above, the appeal filed by the appellant is not maintainable, hence 

liable to be dismissed ab-initio on the following grounds: -

GROUNDS;

A. Incorrect. Action of the respondents is in accordance with rules/law and policy 

and no rule/policy has been violated.

B. Incorrect. The appellant has been treated in accordance with rules/law/policy & 

respondents did not violate Article-4 & 25 of the Constitution of Islamic Republic 

ofPakistan, 1973.

C. Incorrect. Each and every case has its own merits and requires to be decided in 

accordance with rules/law/policy, therefore, the respondents have not violated any 

law or norms of justice.

D. The appellanfs service has been regularized from the commencement of Khyber 

Pakhtunkhwa Regularization Act, 2018. Prior to this, he was a project employee 

working on contract basis under the project policy 2008. The West Pakistan Pension 

Rules 1963 does not apply on the project post, therefore, the appellant is not entitled 

for the relief under rule 2.3 of the pension Rules 1963.

E. Incorrect. The plea of the applicant has already been dismissed by Supreme Court 

of Pakistan vide its judgment dated 14-7-2021, therefore, the instant Appeal 

alongwith connected Appeals are required to be dismissed.
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F. Incorrect. The respondent’s actions and inactions were in accordance with 

rule/policy.

G. The appellant has been treated under the prevailing rules/policies as well as 

Constitution of Pakistan and have been treated likewise to the other project 
employees who has been regularized under the Khyber Pakhtunkhwa Act, 2018 and 

no violation of the Article 3 8(e) of the Constitution of Pakistan has been committed.

•S' '

H. The respondents also seek leave of this Hon’able Tribunal to raise further points at 
any time during arguments before this Tribunal.

PRAYER:

Keeping in view of the above reasonable and just grounds, it is very humbly 

prayed that the Service Appeal may graciously be dismissed with special compensatory 

cost on the appellant.

YSECRETARY
P&D DEPARTMENT 

KHYBER PAKHTUNKHWA 
(RESPONDENT NO. 1)

s:
FINANC^TSEPARTMENT 

KHYPER PAKHTUNKHWA 
^SPQNDENTNO,2)

r

SEC R
ESTABLISHMTOT DEPARTME 

KHYBER PAKHTUNKHWA 
(RESPONDENT N0.3)

<-•



3 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
S.A NO.1225/2022

MUHAMMAD SHAHAB

APPELLANT

VERSUS

GOVT, OF KHYBER PAKHTUNKHWA & OTHERS

RESPONDENTS

AFFIDAVIT
I, Mohsin Mushtaq, Section Officer (Lit:), Planning & Development

Department do hereby solemnly affirm and declare on oath that the contents of comment are true 

and correct to the best of my knowledge and belief and nothing has been concealed from this

Honourable Tribunal intentionally.

DEPONENT
CNICNo. 17301-1550534-9 
Cell #0333-9148584
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'11^ THIS SUPREME COTTRT OF PAKISTAN
(APPELLATE JURISDICI'ldN)

I
5

i;
ti

PipSENT’::,
. mST JUSTtCE GULZAR AHMED, HCJ 

MR. JUS'nCE iUAZ UL AHSAN 
MR. JUSTICE MUNIE-AKHTAR

t r;
H
V

%

Cmi/ APPEALS N0.239. 274 AND 283 OF 2020. .
th^ iurinwnnf Hntcd PJ.09.2016, 17.07.2018 and 

I'l. 11.2018 patamU Uy Uic I 'cmiutuui myn 
• }^lUionsllo.767‘P, 167d’Pof 2016 and 3J08’P of 2010).

t

i

a f
IGovernment of lOiyber Palchtunkhwa through Secretary

■ Public Health Engineering, Pcahawar and others.
(inCA.239/2020) ' ■

Govel'nment of Kliyber' Palchtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar and others.
(inCA.27^/2020)

Government of lOiyber' Palchtunlchwa through Chief
Secretary, Civil Secretariat, Peshawar and others.
(in CA.283/2020) i

='i'
• ?

,1

%
t

i
?,,.Appellant(sj

yersKS
« 1

■-5Abdul Manan and others. ■
(in CA.239/2020)

Ijaz Ali Shah and others.
(in CA.27‘f/2020)

■ I

.
•1

•jMuhammad Nawaz and others.
fin CA.283/2020)

I
■ i...Respondent(s) I
. r

1

iFor the Appellant(s): Mr. Shumail Ahmad Butt,
A.G. ICP.
Mr. Atif Ali Khan, Addl. A.G. KP. 
Barrister Qasim Wadood, • 
AddLA.G. KP.
Mr. Irum Shaheen, DD. HED.
Mr. Asif IChan, Litigation Oflicer,

. HED.
Mr. Amin Jon, AD, Fisheries, KP. 
Mr. Gulzar Mahmocm, A.D. 
Fisheries, KP.
Engr. Falalc Niaz, AD (Dost).
Rajbar Khan, SDO, PHE, KP. '
Mr. Saadullah, Asstt Secretaiy, / 
:BOR, KP..
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' civil AiTliALSKO.339,271AKU 3UJ VF2030 02

V-*
Mr. Fahcom Ullah Khan, Sr. Law • 
Officer, IQ’PSC. :
Mr.’Aaaad Ullah Khan, SO, PaD, 
Department.
Mr, Amunatuilah « Qurcahi, 

.Deputy .fJccrctary, •Finance 
'D.^partment, ICP.

■ 'I

i• !
I

»»* I

1
» : .For tlic Rcspondent(a): Mr. KJxalcd Rahman, ASC.

, ■ (inCA.27^/20P.0)

Mr. M. Ijaz Khan Sabi, ASC,
(in CA.283/2030)

. I
i
!

;N.R.
(ill CA.239/2020)

il.
.1

Date of Hearing: 25.11.2020 {Judgment J^esen/edJ
r

JUDGMDRy

IJAZ VL AHSAK. J.- Through this single 

judgment, we intend to decide Civil Appeals No. 239, 274 and

rvArtA r<=*f(f=*rrRH to as “CA”1 aS tllCV UlVOlvc a

Icommon question of law.

« .
IThrough the instant appeals, the Appellants have2. !

I, I

sought to challenge the judgments of the Peshawar High •J

Court, Peshawar dated 14.11.18 passed in Writ Petition No. 

3108-P/2018, 17.07.18 passed in Writ Petition No. 1674- 

P/2016 and 27.09.2016 passed in Writ Petition No. 767- 

P/2016 (hereinafter referred to as “Impugned Judgments”).
. i

Through the impugned judgments, the Respondents I had

!.-l

i'

challenged the action of the Appellants to not regularize tliem. • 

Their respective petitions were allowed, and, the App.eUants 

were ordered to regularize the Respondents in their respective

:
I

1;.

posts.

Dep^

SuprcrjrrtTo^ri (if/akuiun' 
IsbiiLilxad {
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* 3.1 'I’lif; hflc.r /'jviii/j; rinc In llil.'i lln iirn i.linl. Utn

KcapondcMlft in CA V-Ml) of CiO'-^O wcrn nppoinl.nd ii/'niiitil,

diffcronl ponlii on a »:unl.i'iu!l. hniila.' Tlioy won; n(ihiio()iii;nl,ly

rq;ulari/.cd willi oflool. mrt.i): :H)0M and nal. jroni (lio dalon (d«• * *

llicir roapcoUvo inilial ap])olnl.nion(;M. Tlit: Idifipniidotila in (!A 

283 of 2020 wtirc’appolnl.od ati OI'lico Analabinl., Typial;, and 

iVad; Qasid. Rcspondoui; No. 0] in CA 283 or202f) wad htl.oj- ' 

promoted, out of turn a:j Scltlcmcnl: Tclmlldar in 2000 and 

later on, wcia demoted,, beenufje th(; corroc'.l; rn(;c:]|arii.'iiri to 

appoint him na i:i;ovidcd in Section 7 of the Civil .Sui-v.ant. 

Promotion and 'jjrilnsfcr Rules, 1989, wuti not foJitjwcd. The 

Respondents in CA 274 of 2020 were appointed in the project 

Imown as “Capacity Building Phase-ir and, after tlic expiry of 

the said project, were relieved.'All of the Respondents filed 

their respective writ petitions before tlie learned High Court, / 

which were allowed. The Appellants are aggrieved and have 

approached this Court. ",

i*!

f'

t
I

»
* ! ^
i

!
I

• li
I

{
I

. I
:i

1

• !•*

' 4: Leave to appeal was granted by tliis ‘Court 

vide order dated 09.03.2020 which is reproduced below'
-fc ,

for ease of reference:

I
i!
I

"The learned Addilional Aduocale General, Khybcr 
Pakhtunkhwa conlenc/s that all-the Pespondants in ' 

■ those petitions i^ore employed either on project posts ' 
or on contract basis or were employees under Section 
42 of the Companies Act, 2017 and in no 
ciraxmstancQs their services were to he regularized.

. He further contend^ that in all impugned Judgments, 
the^ learned High Court has merely allowed writ 
petitions on basis. of similarly placed persons, but 
without at all adverting to the facts and circumstances 
of each and every case separately and vHthout I 
applying its mind to the same. He adds that even the [ 
laws under which their appointments

.li

(Lit) I

r!

were madeI I

:
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i;_*,.

UJ(;n: ruit (u/i*i:r(t:cr ia. -Ha luihmUu that Llia 
l\cti[i()t\dcnt:i iOha_ ;fu\: an\[)loii(u::i an i>rojf.aUi or 
(Wfitmct (j/* .S'lJi.'lto/i fur.ra noL
lidbU: t() ha iviniUiiiy.al uiul {/ik.'j i/iciV nifnilatiy.aLlon 
hti the Ctiui/ Uinutffli ihti ImfiiqfiituL .

, dMdfjnxcnt in d\r.:ni {H:llxion:i luun nUunolhcr Ulciinl, /ri| 
. ofUic (um{cniJoiui{ llui ltuiriiti(L Into njjloor luvi
, III a l/ircti-inrnihcr Jiuif/iimnl oj' lliln .Caiirl

(Idled lUddJO.'JUJ't iJiiitncd in Cii/i7 A/j[jijtd of
'.'02>l {Coiicmmanl of /0ir//j(.7-, A(irir.nUnra, hloonUjck 
and Cvopcniiiur. DciHirtmcnL throuijli iUs tJca'isLuty 
nnd otiicra V Alwuid Din (ind another).

6• /
%

r• \'
•!

I

•I '
I

2. \Va nofc f/itU ijonic of the pcLilionLi an: Litne burred 
and in one of the pcliliona cuen no condonaLion of . 
dc/ai/ /jua* been filed. The learned Lauf Officer ataLen 
that such will be done bp IhepaUtioncre.

. 'J
1i

r

r

3. The conLctitionu raised by the learned Additional 
Advocate General Aihybar Pakhlunkhwa need 
consideration. T/ierff^’, subject to /ifniiafion, leave to 
appeal is granted in rficse petitions to consider inter, 
alia the same. The appeal stage paper boolis-shall be 
filed u;d/iin a period of one month with permission to 
the parties to fie additional documents if any. As the 
matter relates to service, the off cats directed to fx the 
same expeditiously preferably afer three months.

I

I

M
4. In the meaniime, operation of impugned jadgmeni(s) 
shall remain suspended^

• J

s •i

The Learned Additional Advocate General, IGiyber 

Palditunlchwa (hereinafter referred to as contends that 

the Respondents in. CA’s 283 and 274 were project employees
!i

with no right to regularization. He has further argued that the 

Respondents being project employees are not covered under 

the KP Civil Servants (Amendment), Act, 2005 (hereinafter
. j *

referred to as the “2005 Act”) because the 2005 Act

5. I

I
;

\
I I

;

1

i

'll

::I
I

specifically excludes project employees from its purview.
t

Further, that the ICP (Regularization of Services) Acl

f.-

r2009 I) .i
■

referred to as the “2009 Act”) also specifically 

excludes project employees from its application, and, as such, '4
>1

the Respondents arc not covered under the 2009 Act. He addsJS I

ATyESTE
I

.... •'■.mnurx’.KnTmfimn,

1.
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V.
t

Lluit the UcHpondtiiit in CA 239 ol’ 2020 

st.op‘'(];i.\i) lUTiingcmcnt ■which iti nol'. covered for

was appointed on a
II :
!regularization

uncicr.Section 19 of the 2003 Act. An tmeh, the HigVi Court
V . » . !•*. •

erroncouHly held that flic judgment

05d/2000 applied to the tiuid Kcaponciciit'a ease because tlT,c 

anid judgment applied ta employees of Diajxict Swat only. He 

further submits that, whenever a position is advertised, it has 

to be filled after following correct procedure and formalities. 

As such, the Respondents could not have been arbiti'arily ’ 

appointed against tlicir respective posts witliout following the . 

procedure of transparent appointment or, the procedure 

provided by the KP Public Service Commission (hereinafter 

referred to as “ICPPSC”).

rendered in W.Pi

t

\

f
!

i

!!

1:.
!

• i.i

6. The learned ASC appearing on behalf of the !
ii;iRespondents argued that other similarly placed employees 

were regularized whereas the Respondents were not, as such, 

this amounts to discrimination

; I
i|
’■ I

i
;■{
I; I

part of the Appellants 

whijih is itnpermissible under the law. He further armed that 

all Respondents were validly appointed and,'the Appellants

on n
;

I*

could not relieve them from their positions, arbitrarily when ' 

they have regularized other simil^ly placed employees. He 

■further submits that the Respondents in CA 239 of 2020 

should have been regularized from the date of their initial

:
%

• !
i

I

:i
ii
.•!

;' n i*\ appointment as opposed to 2008. Since the Respondents had 

^ worldng against their respective posts before the I

ypromulgation of the 2005 Act, they ought to have been !l
.. 1* !•

treated as .civil servants and tlius, regularized from before • •
I

■ .t i

I ..
•i
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avuMniALt inu.iv, un ahii mu <«' uiuo
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.1> 1
0^.11.92. Me ndflit u,,,! ■ nol. CALenili'fi/' h, |j„;

jKcsponclcnt,. in CA or Iroo, .............................

illc/;ulity wlicii (ju: I
\>r.

cmpjoyccjj who iitood on' Um luiMu^rodiJd//.
Jo ollii:/’ i»

.• ■

<1

•, I!
•7.- • We have lieurd, Llje leunied AAG onrl nltm IJje 

Icnrncd Counsel for the Respond,;nUi. riie (loestliyno wUir.l 

fall before tliia Court; for dc(.eruiinuUon
1

t

ore an follow.');-

(i) Could the Respondents be re('ul!jri/,,;d 
the 2009 and 200£j Acta;

(ii) Could the Rcapondenta in CA 239 of 2020 bo 
legulorizcd with effect from an earlier dale 
opposed to 2000.

• I
t

/
under

’’J

a;j . I •
. I
•I

:

i I

•4
f •■I

‘i
8. The learned AAG .submits that the 2009 Act was 

inapplicable to all of the Respondents because

project employees. To examine tltis issue, Section 3 

2009 Act is reproduced as under for ease of convenience:-''

!
f

I5e they were,
I •

rof the :

1

‘^larizatlon of sa,-vicc^s of . ,
All employees including recommendees o/the High Court 
appointed on contract or ad-hoc basis and holding that
thi^Art h oommenceniont o/ '
this Act shall be deemed to have been validly appointed '
on regular basis having the same qualificatiL and 
experience for a regular post:

Provided that the service promotion 
service cadres shall not be affected."

i

l

Jj

ij

quota of all ! I;
I

!
defined in Section 2(b) of ’

Section I

employeeppoirded by Government on adhoa or contract basis or 
second shift/night shift but does not, inrh.r,. iU. 
employees for project post or appointed on work gbarae

k
•Jn

!

.*

^TESTED-'
I■ I',

',^/s
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basis or who arc 
is ours)

• ■ • *

A burc pcruiinl of H,„ „f„,.(.n„i<..,|
■ ,>

Acl reveals lhal, u, l.e ^fi/.ula>ize<l u.xfcr 

cmplo^^cc ia qiiaHl.lc)ii’'iriny he

circfjaiU out of conamjuncionr ((Jndeirlininrj •)

proviriiori of t.lie 2009 

Jjfjq Ael. Ihe 

mi ad 'h/n: or o. froniToef. 

ciiqjloycc ^vJio niu^ be appointee! by the GovornroerK.. 7'here

three categories'of employees who cannot take benefit of *

i)
the I I;

ore !•

ll
Section 3 !supra and claim regularization. First, project 

employees, that is, employees who are appointed against a
9

projecl| post. Whenever the said project 

unless otlicrwise provided, the posts in the daid project too 

come to an end and all appointees stand relieved. Second, 

employees appointed on a work charge basis. Third, those 

employees who are paid out of contingencies.- The last proviso ' 

is perhaps there because funds for contingencies are limited 

and mostly time-bound. As such, whenever the contingent 

funds run out, employees may be relieved, by following the 

proper procedure.

1 •
I

■ !

comes to £in end •(
t .

t

I
,1
.1

•»
I

. I

:
i'

i

It is an admitted fact that the Respondents in CA 

274 of 2020 were project employees. Section 2(b) of the 2009 

Act specifically excludes project employees from its purview, 

therefore, by no stretch of the imagination could the learned 

High Court have read into the 2009 Act what it does not 

a A^pccifically provide. When the intent of the legislature is 

manifestly clear from the wording of the statute, tlie rules of 

interpretation require that such law be interpreted as it is by 

assigning the ordinary English language and usage to the 

word’s us.ed, unless it causes grave injustice which may be^ ^ ^

9. V•'
!
I •

!
r.
f:
}
M

• :
-I

• 17
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/• ,

8Y
■ ,«-*irremediable V-or leads to absurd situations 

have been intended by the legislature.

/which could' not

Only then, the Court 
may see the misehief which the legislature sought to remedy»

^d interpret the law i^ a m^ner that meets the intent of the 

• l'=g‘slature;Wearetherefqfebf^eviewthatthe;conclu3ionto

. this effect reached by the High Court is quite erroneous

i*•
\

I

and !
unsustainable in law.I

10. , The learned High Court has held that the
•<Respondents were fully covered by Section 19(2) of the 2005 

. Act. For ease of reference, the relevant portion of Section
I

19(2) is reproduced as under: -

is
A person though selected for appointment in the 
^scribed manner to a service or post on or after thTI^t 
day of July 2001, till the commencement of the said Act 
but appointed on contract basis, shall, with effect from' 
me commencement oftlie-saxd Act, he deemed to have 
been appointed on regular basis." (Underlining is ours) ■ .

::
i

It has been argued ^by the leeimed AAG 

against which the Respondents 

specifically excluded from the' application of Sectio

that the pofsts

appointed arewere

19 and

consequently, they could not have been regularizecl. A bare

I 1
perusal of the aforenoted provision shows that anyone who 

wishes to avail the benefit of Section 19 has to be appointed
-in the prescriUed manner. What this effectively 

an meumbent has to go through the process of seLtion and 

appointment which

means is that

consists of advertisement, open 

competiUon, a level playing field for aU, and transparency and 

Other processes foUowed by the Federal or Provincial Public / . 

Service Commission. Admittedly, none of the Respondents 'I
rr- c ...

Scanned with CemScanner
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1 r
;19

Ib.wore; Iappointed
the naid > ^fCorrjrrji'jnion or Uic 

their appointment 

on contract. An riuch, the

nforcnoLcd J^roGCfificfj in cvid(;nt from

hiitJuIly appointed

V

onJern, und, 

KV'HpondcntH

Were
I

that they wm- covered under the 
.JUifd provlnlon oF the lou/i, i
• . that they.v/ent -

jl>rout;h the proceeo of the KP Pubjic Servic

’•equivalent

(
I

M

e Commisoion ori
•I

or had come through the

appointed against their

processes alluded, to
' above and, were then

respective
posts.

i
]

11. . I
Even othemise, the class 

Respondents belong has 

the definition of a civil 

the KP Civil Servants 

under: - .

;j
of employees to which 

specifically excluded from 

in Section 2(b) of 

reproduced as

.j

the
been

servant as provided i • r
.4

Act, 1973 which is {'
?

■I
■j
i

civil service Person who is member of a
■ connection with the affedrToffe S

does not include- ^ ^oinnce, ; hut f
•.

I • (i) •l:
nee from 

or other
(ii) •!;

5

(til)
• I

of •il .

1923ScctionOfficer(Ltt)
pining

I
}-

I
The Respondents iin CA 283 were appointed in the 

according to the learned AAG, 

such,

the Respondent

I'■ Settlement Operation, 

was to
which,

to run as a project. As 

Settlement Operation, 

and no

1
upon e;q?iry of the * '

I
s were to be refieved ; 

were to be made. The h

■ i

■ i I
regular appointments thereto ;•

• .•
V

STe©I
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.10
/ ' .• X5'!

Icui-ncd AAQ further imbmita that a 

of the Rcsponclcntu relate;) 

their appointment!!,

t

10 matter or rc^jularization 

to the t(;rm{) und conditiono of
,%• r

i.

whieh, .{iciuureiy fallri within the 

, juriadiption of the Bervieo'IVihihuiMu Jifrht of Article 212 of

fj

r
<!l

I
'i i)• the Conatitution of tlie Itilomic :RcpubUc of Paldiitoii. When

Iconfronted witli tills argument, ' the learned ASC for the 

Respondents mdrely stated that since others wehc reguiarwed, 
therefore, the Respondents should have been regulariacil as 

well. We note tliat the Respondents have conceded that they 

were worldng in ’a Project as evident from their Writ Petition 

before tlie High Court where they have stated the following:-

I

t

I

:!

1
I I
: I

“Tfiat the services of the petitioners are retained by the 
respondents in the Sett ement Project Chitraltill date"* 
(Underlining is oursj

When the Respondents themselves are conceding 

project employees, they, cannot change|their 

stance at this stage and claim that they ought-to have* beenj
■ I • «

regularized under Section 19 of the 2005 Act which
■ I I '

specifically excludes project employees from its purview. As 

such, the High Court without examining this position taken 

by the Respondents held that they were entitled to
* . t

regularization. This amounts to reading into the 2005 Act so 

also the KP. Civil Servants Act, 1973, something which has

11. • !(
Ithat they were

I
UI

i
(

f.

j-

• I
I:

f
not been provided in the said Acts. This is, in our view, a

Plgjusmg & Dev:-ylt:
transgression of the mandate of Article 199 of the 

Constitution of the Islamic Republic of Paldstan which is^ 

impermissible and constitutes an excessive exercise of 

jurisdiction. Section 19 has to be read with the rest of tiie KP

;
(■

t.
•■•S

•i

I
t

•il

;

SSTEiiT

.!
I
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)%r r•• •u Civil Servants Act, 

provides tlic rcGLilm izMUon 

fuinimcnt of certain 

while fqllowiny the
f,

never

include a 

civil

1973. ihouKh Section 10 of Uir; 

"I'wrtnln employe,;,, ,„i|,|

' /
5 woi; Act!•

}

act 1.0 the
'diUpiii, and dccirin all thonc an/zointed

i
- I^*pi>c(:ibcd procodnre 

thclcsa, the ambit of Section 19

, •
uri civil (Jcrvanta, • i;

cannot he .*)(;rel;cf)f!d to 

separate class of-employees into the defiriition of

servant, provided in Section 2(b) of the'KP Civil Servont,, 

Act, 1973. When tliej definition

. Court cannot stretch it to include

purview. This amounts to 

Legislature and the Executive

f )

is unambiguous, the Higli 

the Respondents in ihi

:
1

' I
i I-

a usurpation of the powers of the 
as envisaged in Article i of the ■

- l!Constitution of the Islamic Republic of Pakistan.
■'

: •COULD THE msSPONDENTS IN ’ICA 239 OP 2020 BE .
regularized with effect from an earlier date 
AS OPPOSED TO 2008? i.

12. The learned AAG argued that the services of the 

Resp(|idents in CA 239 were regularized according to the law

I
i.e. Section 19(2) of the 2005 Act read with the First Proviso of 

Section 19 of the KP Civil Servants (Amendment)

Further, that the judgment in W.P No! 854/2000 is specific tp 

the employees of District Swat only and has

•:i

Act, 2003.

I 5
'i

no bearing on the ■ 

present Respondentia case. As, such, the Respondents in CA 

239 could not have been regularized from

. %

!'•!
the date of their 

appointments, and, were properly regularized with effect from

Planning
K.P.K.

■I

2008. As noted above. Section 19(2) of the 2005 Act provides 

that all those employed on contract on or before 01.07.01 till 

the commencement of the 2005 Act shaU be

!•
li

I'i

deemed to be
appointed on regular basis. The 2005 Act was published in K' ■ li.:-; i •,

4
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tlie ofilcicil gazette ou 23.07.05. 

Respondents mentioned

j-

By no meunu caii tlie 

above cluiin that they ou[;Ut to have

} *' •\

been regularized with effect frtfm their reapeetivedateu ofy

>
. • • appointments which predate the cht-uff dates of the 200ii /Vet.

As such, tlic lem-ned High Court erred in concIucBrie that they 

. should have been regularized from tlie dates of their 

appointments. When the law itself provides a date of its 

application, the learned High Court cannot, on any groxind, 

amend the said date and extend the application of the 2005 

Act to the extent that those who are not covered under it, gain

iiI I
I

I
i

;

I
V

}

\:4... . rr •
i:

• !;■

The learned High Court has based reliance on the 

judgment in W.P No. 854/2000 to hold that the Respondents 

should have been regularized from the date of their initial

13. !

1.

Ii
::.. : t

apDointments. find this reliance to be misplaced for the
employee4 of a illreason that the said judgment pertains to 

different department and, only relates to the regularization of-
.’i

'

i
.1

the petitioners therein. It does not talk about pre-dating the 

regularization of the petitioners therein. As such, placing
I

reliance on the said judgment is erroneous ai|d ■ is 

distinguishable from the circumstances. When the competent 

IPlanmng^I^v. regularized the Respondents per the law,

merely by stating that since others were regularized • in a ‘ 

different set of facts and circumstances from an earlier date,

(
I.

. K’

I;;

I •

I.

«

1
’ J

I the High Court has erred in law and its findings to this effect .i
:]

ATTESTEDare unsustainable.
. I.*
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Government of Khyber Pakhtunkhwa 

PLANNING AND Development Department ^;

AUTHORITY LETTER

MR. MOHSIN MUSHTAQ Section Officer (Litigation) of this department Is

hereby authorized to defend for all court cases in various courts as well as submission of

Para-wlse comments / Reply in the cases duly sworn on affidavit in the courts on behalf
t

of Additional Chief Secretary and Secretary P&DD.

DEPUTY SECRETARY-!
P&D Department 

Khyber Pakhtunkhwa
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