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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
S.A NO.1225/2022

- ~
— -

MUHAMMAD SHAHAB
............... APPELLANT
VERSUS

GOVT. OF KHYBER PAKHTUNKHWA & OTHERS
veeeeeee. RESPONDENTS

JOINT PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS NO. 01, 02 & 03
RESPECTFULLY SHEWETH:
PRELIMINARY OBJECTIONS:
i.  That the Appellant has got no locus-standi.
ii. Thét the Appellant does not come to the Tribunal with clean hands.
iii.  That the Appellant is estopped by his own conduct.
iv.  That the Appeal is badly time-barred. |
v.  That the appeal is hit by the principle of res-judicata.
vi. That the Appeal in its present form is not maintainable, hence liable to be dismissed.
vii.  That the Appeal is filed just to waste the precious time of this Hon ble Tribunal.
viii.  That this Tribunal has got no jurisdiction to entertain the present Appeal.
ix.  That the issue in the instant Appeal has already been adjudicated before August

Supreme Court of Pakistan

FACTS:

1. Correct. The appellant was initially appointed in the project titled “Capacity
Building Project (CBP) Planning & Development Department Khyber
Pakhtunkhwa” as Computer Operator with fixed salary, purely on contract basis by
accepting all terms & conditions as mentioned in the appointment order
dated 02-06-2006. It is pertinent to mention here that at serial No. 6 of the terms &
conditions it has clearly been mentioned that “his appointment to the above post will
not confer on him any right of regular appointment/absorption against the post of
Computer Operator in the Capacity Building ‘Project (CBP) Planning &

Development Department or any other post nor his services will count towards



Z

[

seniority/promotion/pension etc”. Therefore, the claim of the appellant for counting

~ his previous contract service towards pensionary benefits is not covered under the

existing rules and is without any legal support.

(Copy of appointment order dated: 02-06-2006 is attached as Annex-A)

. Correct. After promulgation of Khyber Pakhtunkhwa Regularization of Services of

Employees Act 2018, the employees of project titled “Capacity Building Project
(CBP)” Planning & Development Department has been regularized, including the |
appellant, against their respective posts w.e.f 02-3-2018 under Section-4 of the Act
ibid (already annexed as Annex-A of Appeal).

. Incorrect, hence expressly denied. Annex-I of the Service Appeal pertains to the

Notification of FATA Secretariat Planning & Development Department, which was
under the administrative control of Federal Government and also issued prior to the
merger of FATA in the Province of Khyber Pakhtunkhwa. Therefore, the contention

of the appellant is not valid and not applicable in the case.

. Incorrect, hence expressly denied. The Notification dated 11-6-2019 of Sports,

Culture & Tourism Department was issued in compliance to the Judgment of
Supreme Court of Pakistan and not applicable in the instant case. However, prior to
this Service Appeal, the appellaht alongwith other employees had filed a Writ
Petition No. 1674-P/2016, titled Ijaz Ali Khan & others V.S Government of Khyber
Pakhtunkhwa in the Peshawar High Court with the same prayers which was decided
in their favor vide Judgment dated 17-7-2018. The said impugned Judgment was
challenged in Supreme Court of Pakistan by the Provincial Government and the
August Supreme Court of Pakistan vide its judgment dated 14-7-2021 set-aside the
impugned judgment of Peshawar High Court Peshawar.

(Copy of Supreme Court Judgment dated; 14.7.2021 is attached as Annex- B”)

. Incorrect. The claim of the appellant for regularization of his services from the date

of his initial appointment has already been set-aside by the Supreme Court of
Pakistan as mentioned in the preceding paras of the instant comments. Therefore,
Notification dated 04-08-2020 is not applicable in the case of the appellant. The
appellant has been regularized under Section-4 of the Khyber Pakhtunkhwa
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Regularization Act, 2018, therefore, his regularization will be reckoned with effect
from the date of commencement of the Act ibid. The instant Appeal is hit by Rule

23 of Service Tribunal Rules, 1974 hence not maintainable.

. Incorrect. The appellant request was regretted being not covered under the rules/

policy and the judgment of the Hon’ble Supreme Court of Pakistan.

. Incorrect. The Departmental Appeal of the appellant was regretted and filed being

not covered under the rules/policy.

. Incorrect. In view of the para-wise reply and judgment of Supreme Court of

Pakistan as cited above, the appeal filed by the appellant is not maintainable, hence

liable to be dismissed ab-initio on the following grounds: -

GROUNDS:

A. Incorrect. Action of the respondents is in accordance with rules/law and policy

and no rule/policy has been violated.

. Incorrect. The appellant has been treated in accordance with rules/law/policy &

respondents did not violate Article-4 & 25 of the Constitution of Islamic Republic
of Pakistan, 1973.

. Incorrect. Each and every case has its own merits and requires to be decided in

accordance with rules/law/policy, therefore, the respondents have not violated any

law or norms of justice.

. The appellant’s service has been regularized from the commencement of Khyber

Pakhtunkhwa Regularization Act, 2018. Prior to this, he was a project employee
working on contract basis under the project policy 2008. The West Pakistan Pension
Rules 1963 does not apply on the project post, therefore, the appellant is not entitled
for the relief under rule 2.3 of the pension Rules 1963.

Incorrect. The plea of the applicant has already been dismissed by Supreme Court
of Pakistan vide its judgment dated 14-7-2021, therefore, the instant Appeal

alongwith connected Appeals are required to be dismissed.
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~F. Imcorrect. The respondent’s actions and inactions were in accordance with
e . :
rule/policy.

) G. The appellant has been treated under the prevailing rules/policies as well as
Constitution of Pakistan and have been treated likewise to the other project
employees who has been regularized under the Khyber Pakhtunkhwa Act, 2018 and
no violation of the Article 38(e) of the Constitution of Pakistan has been committed.

- H. The respondents also seek leave of this Hon’able Tribunal to raise further points at
any time during arguments before this Tribunal.
PRAYER:

Keeping in view of the above reasonable and just grounds, it is very humbly
prayed that the Service Appeal may graciously be dismissed with special compensatory

cost on the appellant.

o
-
SECRETARY
P&D DEPARTMENT
KHYBER PAKHTUNKHWA
(RESPONDENT NO.1) RESPQONDENT NO.2)

KHYBER PAKHTUNKHWA
(RESPONDENT NO.3)

7
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:'! ‘BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
S.A NO.1225/2022 .

MUHAMMAD SHAHAB
............... APPELLANT
VERSUS

GOVT. OF KHYBER PAKHTUNKHWA & OTHERS

ceerssee RESPONDENTS

AFFIDAVIT

I, Mohsin Mushtaq, Section Officer (Lit:), Planning & Development
Department do hereby solemnly affirm and declare on oath that the contents of comment are true
and correct to the best of my knowledge and belief and nothing has been concealed from this
Honourable Tribunal intentionally.
DEPONENT

CNIC No. 17301-1550534-9
Cell # 0333-9148584
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; IN THI SUPREME COUR' OF' PAXISTAN

) (APPELLA'TE JURISDICTION)
. | i
. PRI‘)SEN'I"
. L o MR, JUSI‘ICL GULZAR AHMIED, IICJ
e : i"i B "MR. JUS' rICE YJIAZ UL AHSAN
: ' MR. JUSTICE MUNIBAKHTAR
!\T P o
CI‘V‘[L APPLALS NO 239,274 AND 283 OJ* 2020.
fAnninet  the indoment dated 27,09.2016, 17.07.2018 and
34 11,2018 passed by e Fesnatul 1ngit Luliiy seotiium e oo o
. - Petitions No.767-P, 1674-1 of 2016 and 3108-P of 2018).
] _ ' :
Government of Khyber Pakhtunkhwa throu gh Secreta.ry '
" Public Health Engmeermg, Pcshawar and others.
(in CA.239/2020) - . .
Govclnmcnt of Khyber" Pakhtunkhwa through Chlef
Secretary, Civil Secretariat, Peshawar and others. :
. fin CA.274/2020) :
- Government of Khyber' Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar and others.

(in C.283/2020)
: ..Appellant(s}

Versus :
Abdul Manan and others. *
(in CA.239/2020) L
. Ijaz Ali Shah and others.
(in CA.274/2020)
: ' Muhammad Nawaz and others .
~ {in CA.283/2020) . ..
...Respondentf(s)
. For the Appella.rit(s): ‘Mr. Shumail Ahmad Butt, '
A'G‘ I@.
Mr. Atif Ali Khan, Addl. A.G. XP. -
‘ Barrister Qasim Wadood,
-Addl, A.G. KP.
‘Mr, Irum Shaheen, DD, HED.
Mr. Asif Khan, Litigation Officer,
, _HED.

Gimeet (Liﬁw , " Mr. Amin Jan, AD, Fisheries, KP.
cection g DEV- DR *. Mr. Gulzar 'Mahmoél, A.D.
g\anl‘mg’ % Fisheries, KP. '

'Engr. Falak Niaz, AD (Dost)
‘Rajbar Khan, SDO, PHE, KP.
- .. Mr, Saadullah, Asstt. Sccretary,
S S BOR KP.. :
et ~,'f:z:.""""” mmﬂmmmmmum DA AT «muummmm?m&m
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 For the Réspdndent(s): ‘ Mr. Khalcd Rehman, ASC.

“ CIVIL APPUALS NO,238, 274 AN 203 OF 2030 : 2 " e
. . ] 3 .

Mr. Fahcem Ullah Khan, Sr. Law -

Officer, KPPSC, |

Mr. Assad Ullah Khan, 50, P&D,

Department.

Mr,  Amanatullah’ . Qurcshi,

_ < Deputy ‘Jccrctury, « Finance
poj)r.lem(.nt I(P' :

) .

' (m CA, 274/20?0}

Mr., M. IJa7 Khan Sabl, ASC
{in CA.283/2020)

N.R. -
(in CA.239/2020)

Al

Date of Hearing; 25,1 1.2020 {Judgment Reserved)

JUDGMIENY

IJAZ UL AHSAN, J.. Through this single

judgment, we intend to decide Civil Appeals No. 239, 274 and
Ann e ARAA fenvaihafter rafarrad f:n as “CA”) as they involve a
common question of law, _ ‘

2. Through the instant appeals, the Appéliants have .
sought to challenge the judgmeats ;)f the Peshawar High
Court, Peshawar dated 14.11.18 passéd in Writ Petition No.
3108-P/20‘18, 17.07.18 pa;ssed in Writ Petition 'No. 1674-
P/2016 and 27.09.2016 passed in Writ Petit.ionlNo. 767-
P/2016 (hereinafter referred to as “Impugncd Judgmcnts”)
Through the impugned Judgments the Respondents lhad
challenged the action of the Appellants to not regulanze them.
Their réspective petitions were allowed, aﬁd, thé App,ellants '

were ordered to regularize the Respondents in their respective |

Yeficer (L‘t) ,
Sectio'g Dep k3

?wmn‘gux. . " Slkpl’bu =i} (l'
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3.! The Ilel ety piving vl ta this o thint i

¢ oo ’ . ]
Respondents in CA Q30 o 2020 were nppolnladl spadonl.

-

different pont on nconbnel hoads, Moy were aoleguoently
' R ‘°.‘: N . ‘ (len of
repularized with effect me._l_l: 2008 and vol from the dnten o
’ -‘ " . : i 1 H '
their reapeetive inftinl appolntientn, The Reapondents in CA
283 of 2020 were nppoluled an Office Auslutanl, Typliot, ond
“

Naib Qaéz‘d. Rcspom'lcui: No. 01 in CA 283 of 2020 win Joler

promoted, out of turn ag Seitlement Tehalldar o 2009 and
later on, wag clémotcd.. because the correct rrn«:(:lﬁ:.al'li;;irl o
appoint him as pgovided in Scction ‘( ol"thc Civil Servuml..
Promotion and ';insfcr Rules, 1989, wus not followed. The
Respondents in CA 2’74‘. of 2020 were appointed in the project
known as “(‘)apacity Building Phase-II and, after the expiry of
the said project, were relicved.' All of the Reépondcnts filed
'their respective writ petitions before the lcarned High Court,

which were allowed. The Appellants are aggricved and have

approached this Court,

' 4, Leave to‘ appéal was granted by this Zour't '

vide order dated 09.03.2020 which is reproduced below

for ease of reference:

"The learned Additional' Advocate General, Khyber
Pakhtunkhwa contends that all the Respondents in
- these petitions were employed either on project posts
or on contract basis or were employees under Section
42 of the Companies Act, 2017 and in no
circumstances their services were to be regularized,
(ﬁat) . He further contends that in all impugned judgments,
Deptt: the learned High Court has merely allowed writ
op petitions on basls.of similarly placed persons, but
without at all adverting to the facts and circumstances
of each and every case separately and without |

applying its mind to: the same. He adds that even the
laws under which’ their appointments were made

R
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the Respondents are not covered under the 2009 Act. He adds

Bt
wen: ot adveried” te. Ha  snbmity  that  the
-Respondents wha - aic. emplogyiecs o projfects o
contract employecy oF Section 42 crplojecy were nol
liable o b regularised e thus their regularisation
by the learned Iligh et throwghe the dmpuggried
caludgment in these petiionse was altogether eyl In
“support of the (:()uﬁ:_ﬁﬁuri::{ﬂlgi Tearneed leww offloer lus
S miferred o a threesmember judginent of Uik Gt
“datted 24,.00,2014 p'u‘i:m!d e Cinil Appoad No.GBY of
2014 (Government of Khyber, Agriculiuee, “floeatoclk
and Cooperalive Department through it Sccreluey
and others v Ahmad Dincand another), . o
-2, We note that some of the pelitions are time barred
Cland in one of the, petitions cven no condonation of |
delay hus been filed, The learned Law Officer states
that such will be done by the petitioners,

" 3. The contentions raised by the lcarned Additional
‘Advacate Gencra!!I é(hybar Pakhtunktwa need

‘,‘( . consideration. Ther pre, subject lo limilation, leave (o

appeal is granted in these petitions to consider inter,

alia the same. The appeal stage paper books' shall be -
Jiled within a period of one month with permission to

the partics o file additional documents if any. As the
matter relates to service, the office.is dirccted to fix the *
same expeditiously prefzrably after three months.

4. In the meantime, operation of impugned judgmeni(s)
shall remain suspended.” '

S. The Learned Additional Advocate General, Khyber

Pakhtunkhwa (hereinafter referred to as “KP”) contends thaft '

the Respondents in CA’s 283 and 274 were project employees
with no right to regularization. He has further argued that the

Respondents being project empioyees are not covered under

the KP Civil Servants (Amendment) Act, 2005 (hereinafter

referred to as the “2005 Act’) because the 2005 Act
specificaﬂy excludes project employces from its purview.

t
Further, that the KP (Regulerization of Services) Acg, 2009

DW‘Yhefeinafter referred to as the “2009 Act”) also spcciﬁcaliy

excludes project employees from its application, and, as such,

’
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. CIVILAPEEALS MR, 224 AND 203 e s

that the Respondent in CA 239 of 2020 was appointed on a

stop-gnp arrungement which {3 nor‘ covered for regularization

. . undu, Section 19 of tlu. 2005 A(,L A *mch, the Iluvh Court

! R S I, (txrom.mwly he ld (JmL ..thc Jl‘lcll'llll.lﬂ umlu(cl in W.P

IO B o 8‘34/2000 np;}hcd Lo Ull 1mgl Rcspondcnt’s case hccausp the

’ | ~ said judgment applied to chll)loyc;:s of District Swat only. He
further submits that, whenever o position is 'advcrt.is,cd, it has
to be filled after following correct procedure and formalities.

. As such, the Respondents could not have been arbitrarily :
appointed against their respective posts without following the .
procedure of transparent ai)poinfment or, the proccduré
provided by the KP Pubhc Scrvme Commission (heremafter

rcferred to as “KPPSC”),

6. The learned ASC appearing on behalf of the
. . Respondents argued thati. other sim.ilarly placed employees
were regularized whe!reas the ‘Respondents were not, as such,
this amoun'ts to discrimir_lat"ion on part of the Appellants
whith is impermissible un&er the law. He further argued that
;111 Respondents were ﬂralidly appointed ar;d,'the jp:ella!nts
, could not relieve them from their position:;- arbitmrﬁv when
| they have regularized other s1mzlarly placed employees. He
further submlts that the Rcspondents in CA 239 of 2020
:_should have been regulanzed from the date of their initial
appointment as opposed to 20"08. Since thg Respondents had

beerd i”orlci'ng ageinst their respective posts - before the

Prornulgation of the 2005 Act, they ought to have been

treated as civil servants and thus, regulanzed from before

’
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CHVil, AFVRALS 10239, 274 AND 203 0 2112 R

04.11.92. He addy l[ll_lll"m;l. i:)(tmlill"uu henctitae 1o e

Respondents in ¢a 299 or 2000 froas 01,1 1,09 ol Ly oy

4,

illegulity when the sine henefitn dinve heen e:uhu’uh:fl o olher
PO . O T LA

cmployees who atood on e tinmuefootlng,
_— s U

T

e © o We have heard, Uie Tearned  AAG and . alag e

learned Counsel for the Respoudents, The quentioni which

fall before this Court for determination sre ug faullowes:.

(i) Could thC-RCSﬁ(.md(.‘l'llﬂ be regularized under

the 2009 and 2005 Acto;

(i) Could the Respondents in CA 239 of 4020 I

regularized with effect from an carlicr dale ag

opposed to 2008.

COULD TE RESPONDENS BE REGULARIZI
THE 2009 AND 2005 ACTS?

D UNDIER

8 The learned AAG submits that the 2009 Ad: was

inapplicable to all ‘of the Respondents becalise they were,

project employces. To examine this issue, Section 3 of the -

2009 Act is reproduced ag under for ease of convenience:- .

|

“Reqularization of services of certain employeey —

All employees including recommendees of the High Court

appointed on contract or ad-hoc basis and holding that

post on 31st December, 2008 or till the comrmencement of '

this Act shall be deemed to have been validly appointed
on regular basis having the same qualification and
experience for a regular post: :

service cadres shall not be, affected.”

* P
oot ﬁ,’gt}-'-» - ﬂ’\f\"\ Aok maremam vvelad Al I, mweadivand Ao Yl s,
2o

Gection OLE®

i~ .
387 " vPﬂ‘ ‘

mployee” means an adhoc or q contract employee
appointed by Government on adhoc or conlract basis or
second  shift/night shift but does - not include the
employees for project post or appointed on work ¢

*
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Provided that the service promotion quota of all
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The word employee has been defined in Section 2(b) of
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basis or who are
K > paid out of contingeneio:
‘ ts ottrs) f gencicn:® (Uncertining

A bare 1)0!u'znl of fb(‘ aforenoled provision of the 2009
Act reveals that, to be '(‘Plllull/v(l uncler the )GJ()‘! Acl the
cmployce in quualiou"mny he an ud ‘hoe or o contract,
criployce who must bq- appointed by the ﬂ(.iovcrmncn . ‘There
arc three catcgbrics ‘of cmployces who cannot take benefit of
Scction 3 supra and é]ajm regularization. Fifst, projeci:
cniployccs, thgt is, cmployees who are appointed against a

p'rojeci' post. Whenever the said project comes to an end

‘unless otherwise provxded the posts in the daid pro_]ect too

' " come to an end and all appointees stand reheved Second

employees appointed on a work charge basis. Third, those.

employees who are paid out of cdntingenciés.~ The last proviso
is perhaps there because funds for contmgencxes arc limited
and mostly time-bound. As such, whenever the contmgent

funds run out, employees’ may be rehevcd by followmg the

proper procedure. ,

9. It is an admitted fact that the Respondents in CA

l\’,“

P

274 of 2020 were project employees. Section 2(b) of the 2009

Act specifically excludes project employees from its purview,

therefore, by no stretch of the imagination could the learncd

ngh Court have read into- the 2009 Act what it does not

e,,.(q,‘ pcc:ﬁcally provide. When ‘the intent of the 1eg1slaturc is

pK

b

it

mamfestly clear from the wordmg of the statute, the rules of

interpretation re_quire that suich Iaw be interpreted as it is by -

. .

assigning the ordmaryl Enghsh language and usage to the

words uscd unless it causes grave injustice wh1ch @az ‘k’)f‘

k%4
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—
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- ,~in the prescrited manner. What this effectwcly means is that

CIVIL AFTBALS 1¥0,23D, 274 AND 283 o1 2020

1rremed1ab1e or leads to absurd situations

which could not
have been intended by the legrslature Only then,

the CourL

may sce the mischief which thc legxslature sought to remedy

and mterpret the law i ina manner thd.t meetsy Lhc mtcnt. of the -

legxslature. We are therefo,re of 1.he view that Lhc conclusron to

)

thlS effcct rcachcd by the ngh Court is qmte crroneous and

unsustamable in law. o

v ’

10,

Respondents were f{ully covcred by Section 19(2) of the 2005

. Act, Por case of reference,

19(2) is reproduced as under -

“A person though selected Sfor appomtment in_the
rescribed manner to q service or post on or after the 1st

day of July 2001,

but appointed on contract basis,

the commencement of the' said A

ct, be deemed to have
“ been appointed on regular basw

(Underlmmg is ours) - v
i

{
' | :

It has been argued fby the learned AAG that the POotS

against which the Responidents were dppomtod ar(.

specifically excllided from the application of Sccuor‘ 19 and

consequently, they could not have been regularized. A barc

perusal of the a.forenoted prowsxon shows that anyone who

wishes to avail the benefit of Section 19 has to be appomtcd

an mcumbent has to go through the process of ae‘ection and
appointment which conmsts
Competition, a level playing ﬁeld for all, and transparency and

other processes followed by the Federal or Provincial Public

Service Commission. Adr‘lttedly, none of the Respondcnt
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: 9
were  appointed brouplhy (1 80id - Commiugion or the
PR -+ nlorenoted Procesnes gy evident from their appointment;

§

ordern, and, were initully nppointed o contrict. As such, the

Respondents cannoy cloim that they were covered under the
. . ' R " o S
’ . T e
!?'!I.lllf.ln provision ok the lInw unleyy they prove (hat they went

j.h;-ougl.l the procesy of the Kp Public Service Commisgion or -

§ ’l‘cq‘uiva]cnt or had come through the processes alluded. to
' ".v'.'bovzv:; and, were then appointed against their respective
: posts,
11, Even otherwise, the class of employees to which
the Respondents belong has been speciﬁcally excluded from
the definition of a civj] servant as provided in Section 2(b) of
the. KP Civil Servgnts Act, 1973 which is reprocluced as
under: - | |
“ b) —civil servant means a person who is member of a
civil service of the Province, or who holds a civil post
in connection with the affairs of the Province, © " pyt
" does not include. . : |
‘? ") a person who is on deputation to the Province Jrom
' "* the Federation or any other  Province or - other
authority; , ' ' ;
(i)  a person who is employed on contract, or on work
. Charge basis or who is paid from contingences; or
i) aperson| whe IS —~worker or —workman qs
defined in the Factories Act, 1934 (Act . XXv of
1934), or the Workman’s Compensation Act, 1923
; _ . (Act VI of 1923); _ :
o cer (Lit) ) -' | e
Sect‘,ong gfgcv: Beptt: - , - ’
Plaunin KRK '
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Qectitn Cieer (i)
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Plesming & Dev: . . it

a0

‘l Constitution of the Islamic Republic of Pakistan whiel; 'is‘i
impermissible and constitutes an excessive exercise of "’
jurisdiction. Section 19 has to Ee read with the rest of the KP

/,4.,/wm.uou.m...w:w.u.nmwz..-m.v.rwmummnwmm« LR RO

T CIVIL AINSALA Ny ')

_of the Rcspondcnu relates o the

. stance at this stage and claim that they ought to hawe| been

" regularized under Sectxon. 19 of the 2005_ Act wh.tch‘

..
D

274 A and up 3020 o
10 .
lcmm. ' |

d AAQ furl.h(,r uubmsls thut. t.lu. matter of regularizotion
my and ‘condilions of

t.hcxr uppomtmcnt.:, wlm,h ;iquur( ly fully within the

] JUliSdlCllOll of tht. Ser viee ‘l‘ul:u‘nul ln light of Al‘ll(.l(, 212 of

. the Coxmmutwn of the Iz.lumlc chubhc of- Palusxt.m. When
conl'ronted thh this arg,umcnt "the lcarncd AS 5C for the
Rcsponeicnts mdrely stated that since others were rcgularizcd,

therefore, the Respondents should have becn rcgularizc‘;l as

well. We note that the Reépondcnts have conceded that'they .

were working in'a Project as evident from their Writ Petition -

before the High Court where they have stated the following:-

“That the services of the petitioners are retained by the
respondents in the Settlement Project Chitral till date”
(Underlining is ours) I

11, When the Respondehts themselves are conceding

that they were prOJect employees, they cannot change'thexr

1

specifically excludes project employees from its purview. As'.

such, the High Court without examining this position taken
i;y the Respondents held that they wcre. entitled to
regularizatioxi. This amounts to reading into the 2005 Act so
also the' KP.Civil Servants Act, 197‘3, some'_thing whieh has

not been provided in the said Acts. This is, in our viéw, a

transgression of the mandate of Article 199 of the

1
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CIVIL AFTRALS 0,215, 21 At ypy OF 2000 ' ‘
o I
. . . . ‘ c
Civil Scrvants Act, 197
provides the 1cyulm :mlion of co

fu]ﬁlm
cat of certain um(htlunu and deena i) thone appointed

while followm[, tlxc pchnbul proc.odurc-

L)

e clvil :lf.:l'V.!.lrllf!
never 0101088, the ambi of Scchon 19 mrmul Im :)frc'lc,hr Lo
mclude a scparate class of . cmployccq into Lhc dr-f‘mtwn of
c1v1l servant. Prov1ded in Sect.lon 2(b) of the'KP Civil Servants
Act 19,73. When the| dcﬁr_nhpn is unambiguous, the High
Coﬁtt cannot stretch.it to’ include the Respondents in its
purview. This -amounts to a usurpatlon of the powers of the

Legislature and the Dxecuuve as envisaged in Artlclcel of the

Constitution of the Islamic Rppubhc of Pakmtan.

~COULD THE RESPONDENTS IN CA 239 OF 2020 BE

REGULARIZED WITH EFFECT FROM AN EARLIER DATE
AS OPPOSDD TO 20087 :

.12. The learned AAG argucd that the services of the

Respc’ndents in CA 239 were regulanzed accordlng to the law

i e Section 19(2) of the 2005 Act read with the First Prov1so of

Section 19 of the KP Civil Servants (Amendment} Act 2003

Further, that the judgment in W P No 854/2000 is specific tp

the employces of District Swat only and has no beanng on the -

present Respondent’s case, As such, the Respondents in CA

239 could not have been regularized from the date of their

appointments, and, were properly regularized with effect from

~ 2008, As noted above, Section 19(2) of the 2005 Act provides

that all those employed on ‘contract on or before 01.07.01 till
thc commencement of the 2005 Act shalI be deemcd to be

appointed on regular bams ‘I‘he 2005 Act was pubhshed in

Scanned with CamScanner
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“the off‘
xcml t,azcttc 011 23 0/ Ob Uy no meuny can (he

"Res |

. pondcnts mcntloucd ubow. (.luun Lhat Llu.y ou;_,llL to 114"" | !i
|
|
|

bcen ngulanzcd \V1t11 Ll[:(.(.l. [wm thvu rvspwtwe dulw of
' ajapomtmcnts wlnch prdu'u th cul.-off dulca of Lho 2005 Act.
As such Lhe lcmncd High Couxt. crrcd in conclucﬁn{, ¢ that they -
', should havc becn regularized from the datecs of their E %
appointments. When the law itself prov1c1es a date of its i

application, the learned High Court cannot, on any ground,

amend the said date and extend the apphca‘uon of the 2005 | -

Act to the extent that those who are not covered undcr it, gam . \
13, The learned High Court has based reliance on the

g3l ws

judgment in W.P No. 854/ 2000 to hold that the Respondents

a—— v am e aba
W merepmrmesee m———- Eytu

should have been regulanzed ﬁom the date of theu' 1n1t1a1

annomtments We find this rehance to be mlsplaced for the

-
&

reason that the said judgment pertains to employees‘ of a

different department and, only relates to the regularization of.

the petitioners therein. It dc’>es not talk about p;e-dating the

regularization of the petitionere‘ therein. As such, placing
'

reliance on the said Judgment Is erroneous a.\id 'is

distinguishable from the cucmnstances When the competent

Sartion Cfideer (LI o
Planning & Dev: Dep

. . ' o . -4
. . . . . 4",;

t"at.lthonty has regularized the Respondents per the law, .
merely by stating that since others were regularized:in a © . '

different set of facts and circumstances from an earlier date,'

the High Court has erred in law and its findings to this effect|*

are unsustainable. FE | ATT:

N
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J
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GOVERNMENT OF KHYBER PAKHTUNKHWA
. PLANNING AND DEVELOPMENT DEPARTMENT

MR. MOHSIN MUSHTAQ Section Officer (Litigation) of this department is
hereby authorized to defend for all court cases in various courts as well as submission of
Para-wise comments / Reply in the cases duly sworn on affidavit in the courts on behalf

. 1] . .

of Additional Chief Secretary and Secretary P&DD.

DEPUTY SECRETARY-!
P&D Department
Khyber Pakhtunkhwa



