
Before the khyber pakhtunkhwa service tribunal peshawar

S.A NO.1223/2022

IJAZ ALI KHAN

APPELLANT

VERSUS
IWnry IV®

Oitte

GOVT. OF KHYBER PAKHTUNKHWA & OTHERS
I

RESPONDENTS

INDEX

ANNEXURE PAGESDOCUMENTSS.NO.

01 to 04Para-wise comments1.

05Affidavit2.

06Appointment order A3.

07 to 20Supreme Court Judgment 
dated: 14-07-2021

B4.

DEPONENT

Through

SECTION OFFICER (LIT)



7 I
m' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PE^^]I HAWAR

/S.A NO.1223/2022

IJAZ ALI KHAN

APPELLANT

VERSUS

GOVT. OF KHYBER PAKHTUNKHWA & OTHERS

RESPONDENTS

JOINT PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS NO. 01. 02 & 03

RESPECTFULLY SHEWETH:

PRELIMINARY OBJECTIONS;

i. That the Appellant has got no locus-standi.

ii. That the Appellant does not come to the Tribunal with clean hands.

iii. That the Appellant is estopped by his own conduct.

iv. That the Appeal is badly time-barred.

V. That the appeal is hit by the principle of res-judicata.

vi. That the Appeal in its present form is not maintainable, hence liable to be dismissed.

vii. That the Appeal is filed just to waste the precious time of this Hon’ble Tribunal.

viii. That this Tribunal has got no jurisdiction to entertain the present Appeal.

ix. That the issue in the instant Appeal has already been adjudicated before August 

Supreme Court of Pakistan

FACTS:

1. Correct. The appellant was initially appointed in the project titled “Capacity 

Building Project (CBP) Planning & Development Department Khyber 

Pakhtunkhwa” as Computer Operator with fixed salary, purely on contract basis by 

accepting all terms & conditions as mentioned in the appointment order 

dated 30-12-2003. It is pertinent to mention here that at serial No. 6 of the terms & 

conditions it has clearly been mentioned that “his appointment to the above post will 

not confer on him any right of regular appointment/absorption against the post of 

Computer Operator in the Capacity Building Project (CBP) Planning & 

Development Department or any other post nor his services will count towards

C V
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w' seniority/promotion/pension etc”. Therefore, the claim of the appellant for counting 

his previous contract service towards pensionary benefits is not covered under the 

existing rules and is without any legal support.

(Copy of appointment order dated: 30-12-2003 is attached as Annex-AI

2. Correct. After promulgation of Khyber Pakhtunkhwa Regularization of Services of 

Employees Act 2018, the employees of project titled “Capacity Building Project 

(CBP)” Planning & Development Department has been regularized, including the 

appellant, against their respective posts w.e.f 02-3-2018 under Section-4 of the Act 

ibid (already annexed as Annex-A of Appeal).

3. Incorrect, hence expressly denied. Annex-I of the Service Appeal pertains to the 

Notification of FATA Secretariat Planning & Development Department, which was 

under the administrative control of Federal Government and also issued prior to the 

merger of FATA in the Province of Khyber Pakhtunkhwa. Therefore, the contention 

of the appellant is not valid and not applicable in the case.

4. Incorrect, hence expressly denied. The Notification dated 11-6-2019 of Sports, 

Culture & Tourism Department was issued in compliance to the Judgment of 

Supreme Court of Pakistan and not applicable in the instant case. However, prior to 

this Service Appeal, the appellant alongwith other employees had filed a Writ 

Petition No. 1674-P/2016, titled Ijaz Ali Khan & others V.S Government ofKhyber 

Pakhtunkhwa in the Peshawar High Court with the same prayers which was decided 

in their favor vide Judgment dated 17-7-2018. The said impugned Judgment was 

challenged in Supreme Court of Pakistan by the Provincial Government and the 

August Supreme Court of Pakistan vide its judgment dated 14-7-2021 set-aside the 

impugned judgment of Peshawar High Court Peshawar.

(Copy of Supreme Court Judgment dated; 14.7.2021 is attached as Annex- B”)

5. Incorrect. The claim of the appellant for regularization of his services from the date 

of his initial appointment has already been set-aside by the Supreme Court of 

Pakistan as mentioned in the preceding paras of the instant comments. Therefore, 

Notification dated 04-08-2020 is not applicable in the ease of the appellant. The 

appellant has been regularized under Sectioh-4 of the Khyber Pakhtunkhwa 

Regularization Act, 2018, therefore, his regularization will be reckoned with effect
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from the date of commencement of the Act ibid. The instant Appeal is hit by Rule 

23 of Service Tribunal Rules, 1974 hence not maintainable.

6. Incorrect. The appellant request was regretted being not covered under the rules/ 
policy and the judgment of the Hon’ble Supreme Court of Pakistan.

7. Incorrect. The Departmental Appeal of the appellant was regretted and filed being 

not covered under the rules/policy.
8. Incorrect. In view of the para-wise reply and judgment of Supreme Court of 

Pakistan as cited,^bove, the appeal filed by the appellant is not maintainable, hence 

liable to be dismissed ab-initio on the following grounds: -

GROUNDS:

A. Incorrect. Action of the respondents is in accordance with rules/law and policy 

and no rule/policy has been violated.

B. Incorrect. The appellant has been treated in accordance with rules/law/policy & 

respondents did not violate Article-4 & 25 of the Constitution of Islamic Republic 

ofPakistan, 1973.

C. Incorrect. Each and every case has its own merits and requires to be decided in 

accordance with rules/law/policy, therefore, the respondents have not violated any 

law or norms of justice.

D. The appellant’s service has been regularized from the commencement of Khyber 

Pakhtunkhwa Regularization Act, 2018. Prior to this, he was a project employee 

working on contract basis under the project policy 2008. The West Pakistan Pension 

Rules 1963 does not apply on the projeet post, therefore, the appellant is not entitled 

for the relief under rule 2.3 of the pension Rules 1963.

E. Incorrect. The plea of the applicant has already been dismissed by Supreme Court 
of Pakistan vide its judgment dated 14-7-2021, therefore, the instant Appeal 
alongwith connected Appeals are required to be dismissed.

F. Incorrect. The respondent’s actions and inactions were in accordance with 

rule/policy.
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The appellant has been treated under the prevailing rules/policies as well as 

Constitution of Pakistan and have been treated likewise to the other project 
employees who has been regularized under the Khyber Pakhtunkhwa Act, 2018 and 

no violation of the Article 38(e) of the Constitution of Pakistan has been committed.

G.

!

The respondents also seek leave of this Hon’able Tribunal to raise further points at 
any time during arguments before this Tribunal.

H.

PRAYER:

Keeping in view of the above reasonable and just grounds, it is very humbly 

prayed that the Service Appeal may graciously be dismissed with special compensatory 

cost on the appellant.

s;SECRETARY
P&D DEPARTMENT 

KHYBER PAKHTUNKHWA 
(RESPONDENT NO. 1)

■FINANf^^PARTMENT 
KH^m PAKHTUNKHWA 

traSPONDENTNO.2)

ESTABLISHMENT DEPARTMENT 
KHYBER PAKHTUNKHWA 

(RESPONDENT NOiS)



Before the khyber pakhtunkhwa service tribunal peshawar
S.A NO.1223/2022

IJAZ ALI KHAN

APPELLANT

VERSUS

GOVT. OF KHYBER PAKHTUNKHWA & OTHERS

RESPONDENTS

AFFIDAVIT
I, Mohsin Mushtaq, Section Officer (Lit:), Planning & Development

Department do hereby solemnly affirm and declare on oath that the contents of comment are true

and correct to the best of my knowledge and belief and nothing has been concealed from this

Honourable Tribunal intentionally.

DEPONENT
CNICNo. 17301-1550534-9 
Cell #0333-9148584
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OFFiCE OF THE ADVOCATE GENERAL KHYBER PAKHTUNKHWA. PESHAWAR

irA?lU 2021,/AG/Supremd Court Dated, Peshav/ar, theNo. T
Pxrhano^i-
Fax No. 091-9210270

AflrtrRS«; Hloh f^ofrrt P4iiWin'». 
Tcl No. 091-9210119

o
0- 2dr.L..To

1- The Secretary to Govt, of Khyber Pakhtunkhwa, 
Public Health Engineering Department, Peshawar.

2- The Secretary to Govt, of Khyber Pakhtunkhwa, 
Planning & Development Deparfeent, Peshawar./

SI3" The Secretary to Govt, of Khyfaef Pakhtunkhwa, 
Revenue & Estate Department, Peshawar.

!•*■

I-

4- The Secretary to Govt, of Khybe 
Finance Department, Peshawar.

* Pakhtunkhwa,

£

CA KO.a39. 274 & 283/20.6OVT OF KPK>VS^ABDUL 
WAMAW. UAZ AU SHAH & MUHAfmtAD NAWAZ i ft . ..

SUBJECT:

"u.. .i-ivif. .-'i-•r;- ,i — ■■■t-r

f
Y

Dear Sir, £
I
i

I am directed to refer to the subject noted above and to enclose

herewith a photocopy of Order, passed in the subject matter by the august i

Supreme Court of Pakistan. Islamabad on 26-11-2020 (Judgment

Res8rved)(Announced in open court at Islamabad on 14-07-2021) for information

and further necessary' action.

Yonre foifhfitlU/

(W5UKAMM4?D ARSHADJJtKAN) 
ADMIMlSTRATIV£>0fT(CER

Ends! Mo. & date evsn

Copy to PS to th^ Ld/ Advocate General, Khyber Pakhtunkhwa, Peshawar.

. n«*
u

I
/

• •ADl^INfSTRATiV:: OFFICE:^ »

1
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IW THIS SUPREMT5 COTTR^^ dl^ PAICTSTAN
(APPELLATE JURISDIC'IXON)

14

?

:PRIDSlSW^r;
MR. JUSTICE'GULZAR AHMED, MCJ 
MR. JUS'l'^iCE IJAZ UL AHSAN ^
MR., JUSTJfCE MUMIB^AKHTAR ’

»
v.* •

\T'1<
CmL APPEALS N0.239. C74 AND 283 OF 2020.

*hn htfinwrnt Hnlc.d 27.09.20J 6, 17.07.20JJJ and 
paii:nici Uy Uic i'canuwui. mun ouu.i, ^ 

i*etilions No.767-P, I67'i-Pof2016 and 3108-Pof201B}.

t/ A i
4« 4 4

f\
I

Government of IGiyber Pal^tunkhwa through Secretary 
Public Health Engineering, Peshawar and others.

' (in Ca.239/2020)

Government of IChyber Palchtunkhwa through Chief
Secretaiy, Civil Secretariat, Peshawar and others.
(inCA.27^/2020} '

Government of IChyber Palditunkhwa tlirough Chief
Secretary, Cudl Secretariat, Peshawar and others.
(in CA.283/2020)

I

■m• :;
••1

%
■

i.

l:. j

„.Appellant(s)
Versus ;• •

■ i
, Abdul Manan and others. ^

(in CA.239/2020)

Ijaz Ali Shah and others.
(in CA.274/2020)

V''Muhammad Nawaz and others.
fin CA.^3/2020}

I
I

;*

•j*.

!
...Respondent(sj (

• ;
t Mr. Shumail Ahmad Butt,,

A.G. ICP.
Mr. Atif Ali Khan, Addl. A.G. KP. 
Barrister Qasim Wadood,
Addl. A.G, KP.
Mr. Irum Shaheen, DD. HED. * 
Mr. ^sif IChan, Litigation Officer,

. HED.'
Mr. Amin Jan, AD, Fisheries, KP. 
Mr. Gulzar Mahmood, A.D. ■ 
Fisheries, ICP.
Engr. FaJak Niaz, AD (Dost). 
RajborKhan, SDO, PHE, KP. 1 
Mr. Saadullah, Asstt. Secretary, • | 

.BOR,KP.

For the Appellant(s): xii

!
■ .'^r . ■■-y

I
'• ■

i>;

’ •

i.i
■

i
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CA^a /ro.9J9^ an anu aej of307q ri2 .1
I-)I il
II .Mr. Fahecm Ullah IChan, Sr. t 

Officer, KPPSC; . ’
Mr. Aaaad Ulloli KJion, SO, PGcD, 
Department.

/ Mr, Arnanatuliah Qurcahi, 
.'ppputy Secretary, Finance
department, KP.

'■ 'V ■'■

■ For tlic Rc3pondcnt(a): , Mr. lOialed Rahman, A3C.
• • (inCA,27'^/20i^0J

Mr. M. Ijaz Khan Sabi, ASC.
(in CA.2B3/2020;

• taw • {

• i
. I

I
I

i",
■if-'.?v

•i •i
, I

I
!

.1

N.R. ..
(i/i CA.239/2020) ,1

I
I

Date of Hearing: 25.11.2020 (Judgment J^eseruedJ
i

I JUDGMBW^J^
T

:JJAZ UL AHSAN, J.- Through this single • i ■.

judgment, we intend to decide Civil Appeals No. 239, 274 and

-r nr\nr\ tn hf? "CA”1 aS tllCV inVOlve a
. /'1common question of law. •

\ ^ *

Through the instant appeals, the Appellants have

!, sought to challenge the judgments of the Peshawar High ;

' Court, Peshawar dated 14.11.18 .passed in Writ Petition l|o.

3108-P/2018, 17.07.18 passed in Writ Petition No. 1674-
I ;

P/2016 and 27.09.2016 passed in Writ Petition No. 767- ^

P/2016 (hereinafter referred to as “Impugned Judgments”). 

Through the impugned judgments, the Respondents had 

challenged the action of the Appellants to not regularize them.

Their respective petitions were allowed, and, the App.eUants 

were ordered to regularize the Respondents in their respective ^ | . 

posts.

!i2.
t.

i
j*
i-

!*/:

\y.•r

;

r
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Suprottr^irt of/akiiUn*

Scanned wUh CamScanner



•* I

Mia.itf, AWt moi'Viijii

I ■•

:i^
It. »r

■ . ' i »
'I’ho l)rli:i lfu;l.ij /'Ivln/^ rltn! I.o |lil;i tin I.lin

KcapontluMlM in CA ni; M() wen; npfKiInl.cd m/'mIiiiiI. . 

dirferenL podlti on ii coiiI.i'mc.I. hiiiilii; Tliny wen; [iiilniininiuil.ly 

, rc[;ultirizc(l willi eCrcel. Irons yOOM find luil. Jron;i llie dnlcd pi' 

Ulcii* rciipccUvc initial npj)()inl.in(jnl;a. TIic l■^(:^ll)ondl!lll7^ in ('A ■ 

2fJ3, of 2020 won; nppoinl.od an Onico AtiiiiiiOini,, TypiftI;, fiiifl 

Nail) Qasid. Rcwpomlcnt No. O] in CA'2»0 of 2020 wan Ifilcj* 

promoted out of turn mi Scttlcmcrii: Tchdldar in 2000 and 

later on, waa demoted, bccauao die correct riieeliariiniri to 

appoint him as provided in Section 7 of the (iivil Servant
'IPromotion and Transfer Rules, 1989, wati not followed, 'i'he 

Respondents in CA 274 of 2020 were appointed in the project; 

loiown as “Capacity Building Phase-ir and, after the expiry of 

the said project, were relieved. All of the Respondents Tiled 

their respective writ petitions before tlie learned High Court 

which, were allowed. The Appellants are aggrieved and have 

approached this Court.

3

I
I

I ■!

I

I

I I

I
V
'■f

j Leave to appeal.was granted tliis Court . 

vide order dated 09.03.2020 which is reproduced below 

for case of reference:

*
!

y

s

'The learned Additional Advocate General, Khybcr 
Pakhtunkhwa contends that alt the Pespondanis in 
these petitions wore employed either on project posts ’ 
or on coniracf basis or \vere employees under Section 
42 of the Companies Act, 2017 and in no 
circumstances their services were to be regularized.

, He further contends that in all impugned Judgments, 
the learned High Court has . merely allowed writ 
petitions on basis of similarly placed persons, but 
without at all adverting to the facts and circumstances 
of each and every case separately and vnthout | 
applying its mind to the same. He adds that even the f 
/au»s under which their appointments

i/'
?:■L

* •

!

: (

were made . \

fj)ssT.Ep>',; I

■ .1
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If\ ■CnUAIl'K.U jl iN AKII UlU CX LIlUO ‘1
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.«
i(«;n: ritil («iu«;rt»jci lo, . Ihx uulitnUu lliaL Llin 
Uciiliotidvntii wlia (ir<j i:/n/;/or/fj«;.*} au invjtuiUi or 
<x)rUmc{ lUuiiioiiLiOii or Suction d'J. tifUiHuuuou won: noL 
VuibU: h) /n: n;{/ii/(irh:(:(/ «/ui (/uci Ihr.ir ru{iulatii’.aLl<)n 
by the lljyli Cotut llirouyh Hut Imuuunud

• ^/in/ynic(i{ in lliirnn'innn (lUoyuihcr Hlcrjul, In 
j, ‘ auiipaii of tlio ^mtcnlivnit, ilia l(!iirn(;fi lutit oJ],iif^

^ tt'fctnul fi> a tlirco-nu'xhthor Jiul(iinr.iU of ihU/^JnorL 
‘,.\httiU:d puuuuiL in Cin/I ApiJuaL No.fJtiy of

202*l (Covernment of IChnhur, AfiiiutiUntv, .'LlOonLock 
. ’ .' and Goopendwr. DviKirltnani UuolkjIl Hit Siir.roLurp 

(wui others vAhinad lyin and unoLlicr).

. m

• ■

* # '.»

I I
2, note tlmt aotne of the i}clUionii arc iitac burred 
and in one* of the. pclilioniJ even no comionaiion of 
delay haa been filed. The learned Laiv Officer Glalco 
that such will be done by the patilionars.

. J

3. The contentions raised by the learned Additional 
Advocate General, Khybar Pakhlunld-iwa riacd 
consideration. Therefore, subject to Umitalion, leave to • 
appeal is granted in these petitions to consider yitar 
alia the same. The appeal stage paper boolcs shall be' ' 
Jiled within a period of one month with permission io 
the parties io file adciiiionai documents if any. As the 
matter relates to service, the office is direcied fo fix the 
same expeditiously preferably after three months.

4. In the meantime, operation of impugned Judgmenifsj, 
shall remain suspended."'^

I I
The Learned Additional Advocate General, IGiyber

»
Palchtunlthwa (hereinafter referred to as “10?”) contend| that 

the Respondents in CA’s 283 and 274 were project employees 

with no right to regularization.' He has further argued that the 

Respondents being project employees are not covered under 

the KP Civil Servants (Amendment) Act, 20,05 (hcreinaRer 

referred to as the **2005 Act”) because the 2005 Act 

specifically excludes project employees from its purview. 

Further, that the ICP (Regularization of Services) Act, 2009 ' 

(hereinafter referred to as the “2009 Act”) also specifically

• 5. ::

* I

j
I

:>•
/ri f

i

• i-
excludes project employees from its application, and, 'as such, | 

the Respondents are not covered under the 2009 Act. He adds
I

I^ .

i‘iT7ESTE
(
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W
Unit (he Rotiponilcu in CA 239 ol' 2020 was appointed 

!il;op-ui.\p nniingomcnl. wliicli in 

under Section 19 of tlie 2005 Act.-Ah ouch

V

on ti
i

i:not covorod for regularization
J4

the High Court 
eiToncouHly l.oUl dial^ the, iud«ment ' v Jierod in W.P

• • :

* ; 050/2000.applied to tliv'auid Respondent’a ciac because tlic 

ftiEud judgment applied to employees ofDistHct Swat only. He 

♦huAher submits that, whenever a position is advertised, it has 

to be filled after following correct procedure and formalities. 

As such, the Respondents could not have been arbitrarily 

appointed against tlicir respective posts witliout following the 

procedure of transparent .appointment or, the procedure 

provided by the KP Public Service Commission (hereinafter 

referred to as “KPPSC"). ■

« .

%

in
1
t

i
• !•! i

V i

i-t6. The learned ASC appearing on behalf of the 

Respondents argued th^t other similarly placedfemployees
I i

!
11( d

I; •i
were regularized whereas^ the Respondents wel-e not, as suchi 

this amounts to discrimination

I

li
on part of the Appellants I

which is impermissible under the law. He further argued that * 

Respondents

!ri

were validly appointed and, the Appellants 

could not relieve them from their positions arbitrarily when

■(

they have regularized other similarly placed employees. He 

■further submits that the Respondents iii CA 239 of 2020 

should have been regularized from the date of liieir initial 

appointment as opposed to 2008. Since the Respondents had 

been worldng against their respccUve posts before 'the

- t
I

:

!■'

%r
I

IV ipromulgation of the 2005 Act, they ought to have been 'i •
'• •

treated, as civil servants, and tlius, regularized from before ‘ P

V,
:•

'C' T7V
£• 1. V, i; • 4 *t;• .

4 *. . ..<1
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uvfl.wMAwy, un Am a/u tw -jujo ■i /B ..()■

It

0^1.11)92, Me iKlfhi llmt 

KcapontlcjiU in CA 2:i9 til y.fjyo IV

when tiu: mmiuc Imnciii.n Imve in;,:

II

nol.‘ cKLe/itllij/; Ijr-.jicIiL'i I

Ifj Uhj :
t

(illl (J'l. I I /iliKJMJjI.ri lo till
I
I

I

M cj'.Icndcd Ui oilier*1

cmploycitj wlioialodtl 01, Mic itniiKjtPxtlliii/.
, •' . ^-v • ■ . •

i , • ;

f I

.1
7. We liixve liuurci Lhe lounied 

learned Gounacl for tljc ReaponderiLd. TIjc (lyciiUon,, v/UU-.h 

fall before this Court for detenninuUon

AAG iu,j(j oi.'io tlif:

fj* #« ,
tire fj./j I'oliow.'j:-

W Could the KespondenUi be jcf/ularized under 
tlic 2009 and 2005 Acte;

i

\
(ii) Could tlie Rcapondenta in CA 239 of 2020 bo 
regularized with effect from an earlier dab; a;i 
opposed to 2008. li

1

.»
:

i

I ’■i

’ i
8.’ IThe learned AAG submits that the 2009 Act was 'I f

?

inapplicable to all of the -Respondents because they were
f ■

project e:nployees. To examine this issue, Section 3 of the. 

2009 Act is reproduced as under for ease of conveniencei-

I
!

?

i
s

‘^ciularization of sc,of certuin ..
All employees including recommendees of the High Court
appointed on contract or ad-hoc basis and koldino that 
post on 3 December, 2008 or till the commencement of 
this Act shall be deemed to haye been validly appointed 
on regular basis having the same qualification'and 
experience for a regular post:

i

i

ij
k

i!
rk

Provided that the seraice promotion quota of all. 
service cadres shall not be affected. ”■

II

hasjDeen defined in Section 2(b) of
I
!:

employee means an adhne or a contract emploi/ee 
appointed by Government on adhoc or contract basis or 
secot^ shift/night shift but does not inrJi,ri„ the 
employees for project post or appointed on workpbarg.

. ► f

, ^
:

•}

TESTE 13- 
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basis or 
is ouw) who aui paid nut of cnntmyannUm:’* (UndarUninrj 

A buro pcrunnl of t.ho nforcnolcd proviriinn

•1€ !

or I.I)(; 2009
Act reveals (hut, to be rc/;nltu*iml utnUu- ibe y,(jo9 Ael. Uk: I:

einpbycc in qiicsUon may he nii ad lunr

cniiMfiycc who nuiat be apppiritccl by Mic GovornmeriL There
•. •' ■>

three categories of cmploycca who cannot take benefit of

1 or a. eontracl.r^.

«

/arc
• I
i

Section 3 :supra and claim regularization. First, project 

employees, that is, employees who are appointed against a ' 

project post, Whenever the said project comes to an end 

unless otherwise provided, the posts in the said project too 

come to an end and all appointees stand relieved. Second, 

employees appointed on a work charge basis. Third, those 

employees who are pai)i out of contingencies.- The last proviso 

is perhaps there because funds for contingencies are limited 

and mostly time-bound. As such, whenever the contingent 

funds run out, employees niay' be relieved, by following the 

proper procedure.

f •

I

;
»

.!

r.
I .

,
• I
:|

I

if

, i
<\
. t

i

:
:■

▼ I;
:

It is an admitted fact that the Respondents in CA - 

274 of 2020 were project employees. Section 2(b) of the 2009 

. Act- specifically excludes project employees from its purview, 

therefore, by no stretch of the imagination could the learned 

High Court have read into the 2009 Act what it does not 

specificallj^ provide. When the intent of the legislature is
f.

manifestly clear from the wording of the statutd, tlie rules of 

inteipretation require that such law be interpreted as it is by

9. ■

! *i •

• I

Sr
\

■:assigning the ordinary English language and usage to tlie 

words used, unless it causes grave injustice '''^hich m^ 1^^ ^

1

I-
i'i

■T • '%
' 'U-I

r
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'r>.{•irremediable or leads to absurd situations which could riot ’ ■ 

have been intended by'the legislature. Only then, the Court 

may see the mischief which the'JegislaUire sought to rerhedy 

, ■ and int^rel the law in a manner tliftt meets the intfcnt of the ,' 

legislature, lye are therefore of the view that the conclusion to 

this effect reached by the High Court is quite erroneous and
% f' ' ■

unsustainable in law.

I :

'AI

i!
* « ? ;/

il
1
:

10. The learned High Court has . held that the 

Respondents were fully covered by Section 19(2) of the 2005 

Act. For ease of reference, the relevant portion of Section 

19(2) is reproduced as under: - . • i .
I

J
“A person though selected for appointment in the 
prescribed manner to a seruice or post on or after the 1st 
day of July 2001, till the commencement of the'said Act, 
but appointed on contract basis, shall, with effect from 
the commencement of the said Act, be deemed to have 
been appointed on re^lat basics." (UnderliningJs ours) ■.

:
1
i<
:
i

It has been argued by the learned AAG that the posts

appointtj d arc'

specifically excluded from the application of Section 19 and 

consequently, they could not have been regularizet. A bare 

perusal of the aforenoted provision shows that anyone who 

' -wishes to avail the benefit of Section 19 has to be appointed 

in the prescribed manner. What this effectively means is that

against which the Respondents were
I

/Tl >

..

an incumbent has to go through the process of selection and 

appointment which consists of advertisement,, open 

competition, a level playing field for all, and transparency and 

other processes followed by the Federal or Provincial Public

Admittedly, none of the Respondents ^
• :\ »

"I..
Service Commission.

I
r? r' V
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i.i ------
• «

wfM’o appointed tiirough tJie 

, nfqrcnoLcd

M-y Hflid Comrnionion. -• or tt-ic ».
pi-ocKHMci n:, ii, cvifj,.n|, appointment

onJerii, und. were Initiully appointed on contract. Ao Huch 

. . I?eHpondontn cuniiut' eluim that they 

■ sniid -pi-nvinlnn of the law ijnlcaa they 

Ihroui-h the process of the KP Public Service^

I

•F
!

i, the rs
: ‘f. f

Iwere covered under the

prove.they v/ent 

Tumismon or

equivalent or had come through tht precedes alluded to ‘ 

above and,

f
M

.•1
.'i

I

>: :
were then appointed against their respective

•1posts.

. . 11. Even otherwise, thb class of employees to which 

the Respondents belong has been specifically excluded from 

the definition of a civil servant

. j

1
. i a

•i
i •

•1
as provided in Section 2(b) of 

the KP CM Servants Act, 1973 which is reproduced as .1

Iunder: -j
■jIt 1

(b) -civil secant means a person who is memler of a 

auil seryice of the A Province, or who holds a dvil post 
in connection with the affairs of the Province,: but
does not include- ^ ; ;

I

%
? .

M
• P) a person who is on deputation to the Province 

the Federation or ariy other Province 
authority;
a person who is employed on contract, or on work 
charge basis or who is paid from contingences; or 
aperson who is -worker or -workman as 

defined m the Factories Act, 1934 (Act XXV
1934), or the Workijian^s Compensation Act 1923 
(Act vm of 1923); ‘ '

om
or other

•!
(ii) ;

. i

(iii) f;

of ••
#.*

The Respondents in CA 283 were appointed in the

• Settlement Operation, which, according to the learned AAG, 

was to be run as

I
I

a project. As such, upon ejcpiiy of the 

SetUement Operation, the Respondents 

and no reguiar appointments thereto, were

Ii
were to be relieved i •;

. t

to be, made; The .
I •

;
i
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c matter of rc{iulariza(iori 

to the terma anti conditionu of

IcwncU AAQ further uubmits that th 

of the Reapondenta rciatea 

their appointmenta, ,
11
,1

whieh aquurcly folia within the 

, : juriadicLiaii of the.Service Tri'hunul In Jitjht of Article 212 of ;
i• , r

n •

I i-,; / tho ;C(^otitution of Uic lalamlc Republic of Paldatan. A|hcfi 

confronted with Ulia argument,; the learned ASC for ttic
r

Respondents merely stated that ^ince others were regularized, 

therefore, tlic Respondents should have been regularized as 

well. We note tliat the Respondents have conceded that they

I

I!
:

were worldng in'a Project as evident from their Writ Petition 

before the High Court where they have stated the following:- .

I
» . d

u
iil

"That the services of the petitioners are retained by the 
respondents in the Settlement Project Chitral till date" 
(Underlining is ours)

!•
M-

I.
■<1

When the Respondents themselves are conceding '

that they were project employees, they, cannot change their ;

stance at this stage claim that they ought to have been

regularized . under Section 19 of the 2005 Act which

specifically excludes project employees from its purview. As»

such, the High Court without examining this position taken 

by the Respondents held that they were entitled to 

regularization. This amounts to reading into the 2005 Act so 

also, the KP.Civil Servants Act,'1973, something which has 

not been provided in the said Acts. This is, in our view, a 

transgression of the mandate of Article 199 of the 

Constitution of the Islamic Republic of Paldstan whida is 

impermissible 'and constitutes an excessive exercise of / 
jurisdiction. Section 19 has to be read with tlie rest of tie KP

11.I :

I

.i’• .
I

•i
1*

l!

■

}

’!

:(
«

il
?!

T

:!
■'I fitvJ., j

i
Scanned wiih CamScannar

I

t



7 I
II (»

LS
Civil Servants Act, 

provides the rcKLili.irixai.i

. fuirilmcnl of certain condiUoiH.

while following the 

novel 

include a

1973.1i’iiDUgh Sootion \.9 of Uuly.nOii Act 

on oi certain cmploycca titihjc.ct to.tijc, 

and (Jccirifi all thoiic npiiointcd 

prescribed .procedure ih\ civil oervanta, 

Jiclcas, Uie urtbit of Section 19 cutinot »c oirctclicd I/, '

,1m i
1 ... *

!
i:I ■

• •*)
separate class of.cmployccs into the definition of 

civil servant provided in Section ,2(b) of th'e KP Civil Servontu

%

i.
I

■ I
Act, 1973. When tlie definition is unambiguous, the Higti 

Court cannot stretch it to include the Respondents in its 

purview. This amounts to a usurpation of the powers of the 

Legisfature and the Executive as envisaged in Article 7 of the , 

Constitution of the Islamic Republic of Pakistan.

:
f
t
J

' I

r.

■5

j! •

:
i: •

COULD THE mSSPONDENTS IN CA 239 OF 2020 BE ■ 
REGULARIZED WITH EFFECT FROM AN EARLIER DATE 
AS OPPOSED TO 2008? ii

•!

V
The learned AAG argued that , the 

Respondents in CA 239 were regularized according to the law 

i.e. Section 19{2) of the 2005 Act read with the First Proviso of 

Section 19 of the KP Civil Servants (Amendment) Act, 2003.-

12. services of the
■ i.

•:! r

1

Further, that the judgment in W.P No. 854/2000 is specific to 

the employees of District Swat only and has no bearing on the 

present Respondent's case. As such, the Respondents 

239 could not have been regularized from the date of their

appointments, and, were properly regularized with effect from 

2008.

»
I

tin CA r r'“fc
.-.I

As noted above, Section 19(2) of the 2005 Act provides 

that all those employed on contract on or before 01.07.01 till 

the commencement of the 2005 Act shall be deemed to- be 

appointed on regular basis. The 2005 Act w.as pul^shed in

s
I
K (
i!

,sl
. 7 ,i

I O
:..
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V tile official gazette

P ndents mentioned above elmra that tliey ought to have, 

been.regularized with hlleet’lVoth their reopeeUvd».4atco of ■ 

appointincnts Which predate ^the cut-off datcy of the 2005 Act.

‘l:
23.07.05. By !• • '•rlie incuntj can (lie -I

:

.9-:. • 1
S'!

i:i

As such,;tlic Icoi-ncd High Court 1
Ierred in concluding that tliey
i

ould hav^ been regularized . from tlie datca of their

Jf its
I
I
I

appointments. When the law. itself provides 

application, the learned High Court cannot, on' ground,.

r^la date ;

V

amend the said date and extend the application of the 2005 

A^t to the extent that those who are not covered under it, gain ■

'i

V

• 1^1
:j. .. y. . r r

:
I13. The learned High Court has based reliance on the 

judgment in W.P No. 854/2000 to hold that the'Respondents 

should have been regularized from the date of their initial

!
!/
i;
I.

1-1i-.l
r

%
aoDointments. We find this reliance ro be misplaced for the . 

reason that the said judgment pertains to employees of . a 

different department and, only relates to the regularization of

:■

I » '

•j
i

the petitioners therein. It does not tallc about pre-datii 

regularization of the petitioners therein. As such, placing 

the said judgrnent is erroneous and is 

distinguishable from the circumstances. When the competent 

authority has regularized the Respondents

* .{the
I

f • 'K
reliance on . ii

>-(■ i
f

per the law,

merely by stating that , since others were regularized i
-I

. «:
i'iin a 'j!

different set of facts and circumstances from an earlier date,

the High Court has en-ed in law and its findings to tins effect ^ 

are unsustainable.

I

attested
• I

11
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Government of Khyber f>AKHTUNKHWA
^ 4

PLANNING AND DEVELOPMENT Department••
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AUTHORITY LETTER

MR. MOHSIN MUSHTAQ Section Officer (Litigation) of this department is

hereby authorized to defend for all court cases in various courts as well as submission of
f

Para-wise comments / Reply in the cases duly sworn on affidavit in. the courts on behalf 

of Additional Chief Secretary and Secretary P81DD.

DEPUTY SECRETARY-I 
P&D Department 

Khyber Pakhtunkhwa
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