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! " BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PF/gHAWAR
S.A NO.1223/2022 /
IJAZ ALI KHAN
............... APPELLANT -
VERSUS

GOVT. Oi? KHYBER PAKHTUNKHWA & OTHERS

...RESPONDENTS

JOINT PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS NO. 01, 02 & 03

RESPECTFULLY SHEWETH:
PRELIMINARY OBJECTIONS:

i
ii.

iii.

iv.  That the Appeal is badly time-barred.

v.  That the appeal is hit by the principle of res-judicata.

vi. Thatthe Appeal in its bre;eﬁt form is not mairitainable, hence liable to be dismissed.
vii.  That the Appeal is filed just to waste the precious time of this Hon’ble Tribunal.
viii.  That this Tribunal has got no jurisdiction to entertain the present Appeal.

ix.  That the issue in the instant Appeal has already been adjudicated before August

Supreme Court of Pakistan

FACTS:

That the Appellant has got no locus-standi.
That the Appellant does not come to the Tribunal with clean hands.

That the Appellant is estopped by his own conduct.

1. Correct. The appellant was initially appointed in the project titled “Capacity
Building Project (CBP) Planning & Development Department Khyber
Pakhtunkhwa” as Computer Operator with fixed salary, purely on contract basis by
accepting all terms & conditions as mentioned in the appointment order
dated 30-12-2003. It is pertinent to mention here that at serial No. 6 of the terms &
conditions it has clearly been mentioned that “his appointment to the above post will
not confer on him any right of regular appointment/absorption against the post of
Computer Operator in the Capacity Building Project (CBP) Planning &

Development Department or any other post nor his services will count towards



seniority/promotion/pension etc”. Therefore, the claim of the appellant for counting
his previous contract service towards pensionary benefits is not covered under the
existing rules and is without any legal support.

(Copy of appointment order dated: 30-12-2003 is attached as Annex-A)

. Correct. After promulgation of Khyber Pakhtunkhwa Regularization of Services of

Employees Act 2018, the employees of project titled “Capacity Building Project
(CBP)” Planning & Development Départrnent has been regularized, including the
appellant, against ghéir respective posts w.e.f 02-3-2018 under Section-4 of the Act
ibid (already annexed as Annex-A of Appeal).

. Incorrect, hence expressly denied. Annex-I of the Service Appeal pertains to the

Notification of FATA Secretariat Planning & Development Department, which was
under the administrative control of Federal Government and also issued prior to the
merger of FATA in the Province of Khyber Pakhtunkhwa. Therefore, the contention

of the appellant is not valid and not applicable in the case.

. Incorrect, hence expressly denied. The thiﬁcation dated 11-6-2019 of Sports,

Culture & Tourism Department was issued in compliance to the Judgment of
Supreme Court of Pakistan and not applicable in the instant case. However, prior to
this Service Appeal, the appellant alongwith other employees had filed a Writ
Petition No. 1674-P/2016, titled Ijaz Ali Khan & others V.S Government of Khyber
Pakhtunkhwa in the Peshawar High Court with the same prayers which was decided
in their favor vide Judgment dated 17-7-2018. The said impugned Judgment was
challenged in Supreme Court of Pakistan by the Provincial Government and the
August Supreme Court of Pakistan vide its judgment dated 14-7-2021 set-aside the
impugned judgment of Peshawar High Court Peshawar.

(Copy of Supreme Court Judgment dated; 14.7._2021 is attached as Annex- B”)

. Incorrect. The claim of the appellant for regularization of his services from the date

of his initial appointment has already been set-aside by the Supreme Court of
Pakistan as mentioned in the preceding paras of the instant comments. Therefore,
Notification dated 04-08-2020 is not applicable in the case of the appellant. The
appellant has been regularized under Section-4 of the Khyber Pakhtunkhwa

Regularization Act, 2018, therefore, his regularization will be reckoned with effect



from the date of commencement of the Act ibid. The instant Appeal is hit by Rule

23 of Service Tribunal Rules, 1974 hence not maintainable.

. Imcorrect. The appellant request was regretted being not covered under the rules/

policy and the judgment of the Hon’ble Supreme Court of Pakistan.

Incorrect. The Departmental Appeal of the appellant was regretted and filed being
not covered under the rules/policy. '

Incorrect. In view of the para-wise reply and judgment of Supreme Court of
Pakistan as cited dbove, the appeal filed by the appellant is not maintainable, hence

liable to be disthissed ab-initio on the following grounds: -

GROUNDS:

A.

Incorrect. Action of the respondents is in accordance with rules/law and policy

and no rule/policy has been violated.

Incorrect. The appellant has been treated in accordance with rules/law/policy &
respondents did not violate Article-4 & 25 of the Constitution of Islamic Republic
of Pakistan, 1973.

Incorrect. Each and every case has its own merits and requires to be decided in
accordance with rules/law/policy, therefore, the respondents have not violated any

law or norms of justice.

The appellant’s service has been regularized from the commencement of Khyber
Pakhtunkhwa Regularization Act, 2018. Prior to this, he was a project employee
working on contract basis under the project policy 2008. The West Pakistan Pension
Rules 1963 does not apply on the project post, therefore, the appellant is not entitled
for the relief under rule 2.3 of the pension Rules 1963.

Incorrect. The plea of the applicant has already been dismissed by Supreme Court
of Pakistan vide its judgment dated 14-7-2021, therefore, the instant Appeal

alongwith connected Appeals are required to be dismissed.

Incorrect. The respondent’s actions and inactions were in accordance with

rule/policy.
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G. The appellant has been treated under the prevailing rules/policies as well as
Constitution of Pakistan and have been treated likewise to the other project
employees who has been regularized under the Khyber Pakhtunkhwa Act, 2018 and

no violation of the Article 38(¢) of the Constitution of Pakistan has been committed.

H. The respondents also seek leave of this Hon’able Tribunal to raise further points at

any time during arguments before this Tribunal.

PRAYER:

Keeping in view of the above reasonable and just grounds, it is very humbly
prayed that the Service Appeal may graciously be dismissed with special compensatory

cost on the appellant.

b
=~
SECRETARY
P&D DEPARTMENT
KHYBER PAKHTUNKHWA
(RESPONDENT NO.1)

1
ESTABLISHMENT DEPARTMENT
KHYBER PAKHTUNKHWA
(RESPONDENT NG:3)
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IJAZ ALI KHAN
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eee0+.... RESPONDENTS

AFFIDAVIT

I, Mohsin Mushtaq, Section Officer (Lit:), Planning & Development
Department do hereby solemnly affirm and declare on oath that the contents of comment are true
and correct to the best of my knowledge and belief and nothing has been concealed from this

Honourable Tribunal intentionally.
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! Nf OFFICE OF THE ADVQCATE GENEPRAL, KHYB‘-R PAKHTUNKHWA, PESHAWAR [
3 s |

J \% o G5/ 0- 1Y inGisupreme Court Dated, Peshawer, the fs;f”? 2024

'd. [ / w ]
‘*%K} ‘W» Addrage; Hinh Canet Building, Pachowsar Fxrhanne: 191.9713823 2
g Tel No. 091-9219119 Fax No. _091-8210270
Yu.y Vee, Ll ' %
To o . -Z '24(" b
b »/—? = mw ECQ;:T& %&D .
NO
1- The Secretary to Govt. of Khyber Pakhtunkhwa, Diary 4 0
Public Health Engineering Depaftment, Peshawar. Date

oy |
2- The Secretary to Govt. of Khyber Pakhtunkhwa, //{K ¥

Pianning & Davelopment Deparﬂ‘nem Peshawar.

3- The Secretary to Govt. of Khyb Pakhtunkhwa,
Revenue & Estate Depariment, Peshawar.

4- The Secretary to Govt. of Khybel' Pakhtunkhwa,
Finance Department, Peshawar.

SUBJECT:  CA_NO.239, 274 8 28%20.GO cobr oF KPK-YS-ABDUL |
o MANAN: WEZ ALl SHAH & muHAmAD NA:?AZ é .'-',-:'.'....';:f?':?.':-:-' Py Y

. ‘ o~ v . .QO
OIHER ; I: ' o . ) T - ¥
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Dear Sir,

i am directed to refer to the s_iibject noted above and to enclose

herewith a photocopy of Order, passed in the subject matter by the august

AT TINNS TR LT

Supreme Court of Pakistan, Islamabad on ' 25-11-2020 (Judgment
Reservedj(Announced in open court at Islamabad on 14-07-2021) for information

and further necessary action.
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Endst. Mo. & date even »

Copy to PS to the Ld/ Advacate General, Khyber Pakhtunkhwa, Peshawar. : l
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- - IN THE SUPREME COURT OF PAKISTAN B
$ (APPELLATE JURISDICTION) . 1
r-‘ . . = ’ ) [

- PRESENT:
! .. MR JUS‘!‘ICL“GULZAR AHMED, HCJ : o
S I MR. JUSTICIE IJAZ UL AHSAN * ' i
‘ : MR. JUSTICE MUNIB AKHTAR © : B .
TR
e

CIVII, APPEALS NO.239, £74 AND 283 OJ' 2020.
fAaninet  the  indament dnted 27.09,.2016, 17.07.2018 and
14.11,2018 pussed DY e Fesnuwu. g wolii, o boliuew e oo
Petitions No.767-P, 1674-P of 2016 and 3108-P of 2018}.

i ' 3
Government of Khyber Pakhtunkhwa through Secretary ' '
_Public Health Engineering, Peshawar and others. .

‘ (in CA,239/2020) .

Government of Khyber Pakhtunkhwa through Chief

\ . Secretary, Civil Secretanat Peshawar and others, )
(in CA.274/2020) - : : .

Goverhment “of Khyber Pakhtunkhwa through Chief
Secretary, Ciyil Secretariat, Peshawar and others.

(in CA.283/2020) N
1]
"..Appellant(s) ’_1
Versus ‘ % D
' b
. . Abdul Manan and others. \ , |
i (in CA.239/2020) - - .‘ ]
Jjaz Ali Shah and others. ' S C oA
(in CA274/2020) - S
‘ ; | g
Muhammad Nawaz and othérs.
fin CA.2p3/2020) .
. ...Respondent(s] -
‘ For the Appellant(s): Mr. Shumail Ahmad Butt, o

A.G, KP,
Mr, Atif Ali Khan, Addl. A. G KP.
Barrister Qasim Wadood,
Addl. A.G. KP.
3 ' Mr. Iram Shaheen, DD, HED. '
: ' Mr. Asif Khan, Litigation Officer,
HED. : ,
o Co Mr. Amin Jan, AD, I‘lshenes, KP. . i
‘. . ' Mr. Gulzar Mahmood, A.D.-
Fisheries, KP. :
: ) . Engr. Falak Niaz, AD (Dost).
. ¢ . Rajbar Khan, SDO, PHE, KP. - ]
: h ' Mr. Saadullah, Asstt. Secretary, - B

' BORy KP. ﬂ ’PJJSTEH" i

' 4
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CIVIL AI'VEALS NO,239, 274 ANU 283 OF 2020 : ' 2 -

vemmmeaw .

Mr, Fahcem Ullah Khan, Sr. faw
Officcr, KPPSC.
Mr, Assad Ullah I(han, S0, I&D
Department.
. Mr,  Amanatullah  Qureshi,
~Deputy  Heerclury, — Iinance
‘ Bepartment, kP, L.
- For the Respondent(s): ~ Mr. Khaled Rahman, ASC.
S .ot : (in CA.274/2020)

G

I

Mr. M. ljaz Khan Sabl, A .
{in CA. 283/ 2020) i

N - R ' . : . ' ,.'
(in CA.239/2020) - ; )

Date of Hearing; 25.11.2020 (Judgment Reserved)

JUDGMENT | <

T

JJAZ UL AHSAN, J.- Thrbugh this single

judgment, we intend to decide Civil Appeals No, 239, 274 and

1N0A 8 ANONA Mhnrainafter referrad tn as “CA™) as they involve a

ci)mmon question of law. \ " : ‘

A \ :

| |" | |
.2 Through the instant appeals, the Appellants have

sought to challenge the judgments of the Peshawar High | .
Court, Peshawar dated 14.11.18 ,péxssed in Writ Petition 1\30 :
3108-P/2018, 17.07.18 passed in Writ Petition No. 1674- .

P/2016 and 27.09.2016 passed in Writ Petition No. 767-

Pt el e B ATk AR v N R T WP D e 5

P/2016 (herciriafter referred to as “Impugned Judgmeits”). - - .4 _‘

" Through the impugned judgments, the Respondents had - N
challénged the action of the Appellants to not regularize them. |
~ Their respective petitions were allowed, and, the Appellants

were ordered to regularize the Respondents in their respective

ppsts. '

Supn.. . \}"'( of .'4'\'1.;&11)
leliaay ad
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3 The brlel (et gving e Lo il e m'nellml. Lhe R
Respondeats in CA 239 of 2020 waere nppolnted apninal. o
different poatn on o contracl boabn, Phoy were nabogtently ok
», , ‘ . . : . . . :
repularized with offecl frons 2008 nnd not, from e dnlen ol S
' * . ! . ' L : v . . "

" Ll)ci;‘ rcnjicctivc initinl nppuﬁtl'.m;:n!::l. “The |\'¢:fI|")(all(l(!lll‘” in CA
288 of 2020 were nppoluled an Office Annlutaril, Typlat, and

Naib Qasid. Respondent N().;O] fn CA 283 of 2020 wun Inter

pfomotc(i out of turn ay Scttlement Tehslldar n 2009 wd ¢

s . !
. . ‘ % X i
later on, was demoted, because the correct mechanism Lo o
ubﬁoint him as provided in Scction 7 of the Civil Servanl.
F' [ . . d

§ | Prq%'otion and Transfer Rules, 1989', was not followed. The .

Rcsf:pndqnts in CA 274 of 2020 were appointed in the project

known as “Capacity Building Phase-1I” and, after the expiry ol
the said project, were relieved, All of the Respondehts filed | i
. ~ their respective writ pctitioné before the learned High Courl,

which. were allowed. The Ap:pellants are aggrieved and have i
3 ‘ . !

.
“p v .

approached this Court, b

l ¢ : ]

4, Leave to appeél -was granted Ly this Court - : -

vide order dated 09.03.2020 which is reproduced below

for ease of reference: ' -

-

*The learned Additional Advocate General, Khyber
Pakhtunkhwa contends that all the Respondents in
these pelitions were employed either on project posts - Pr
or on contract basis or were employees under Section ‘
42 of the Companies Act, 2017 and in no
. circumstances their services were to be regularized,
o + He further contends that in all impugned Judgments,
the learned High Court has.merely allowed writ
Ppetitlons on basis of similarly placed persons, but
without at all adverting o the facts and circumstances
of each and every case separately and without |
J . applying its mind to the same. He adds that even the
. K lalus under which their appointments were made

LJ
W
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the Respondents are not covered under the 2009 Act. He adds
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wen: not adverted  to. . Moo aubmlts that  te
Respondents who  are ofiployest on profects or
contract mnplm/m": or Suction 42 eoploygees unere not
liable to be regudariced and thua their regalarization
by the leamed High Conrt throughe the Impngnel
 Judgment in these pt'wum": waa altogethar il r;ul in
.. yr L suppart of the &mtm!um y tha tearned law njﬂm J fuan
i efened o a threa- uu‘mhu jud{/mr nd of thiaamat
..x’dntt'd 24.006.2014 passed in Civil Appeal No(87 of
","Olol (Governinent of. Khubu:, Agricudture, T Liveatocke
"".';umi Qoopenative Dvpurlmcnt througlit itu Savratury
and others v Ahinad Dm (uul unotlwer). T l
2, We nole that some of thc pelitions are time burred
and in one of the, petitions cven no condonalion of '
dclay has been filed, The learned Law Officer slules
-that such will be done by the petitioners. '
I
-3, The contentions raised by the lcarned Additional
Advocate  General, IKhyber Pakhiunkhwa need
consideration. Therefore, subject to limilation, leave {o :
appeal is granted in these pelitions to consider jnter
alia the same. The appeal stage paper books shall be”
Jiled within u period of one month with permission to
the parties to file additional documents if any. As the
matter relates to service, the office is direcled to fix the
same expeditiously preferably after three months.

4. In the meantime, operation of impugned judgment{é)' B
shall remain susper]'tded. »y

X A .
. ) T
) B - P .
- 8. The Learned Additional Advocate General, Khyber

Pakhtunlkhwa (hereinafter refe'rr'ed to as “KP”) contend‘ that

the Rcspondents in CA's 283 and 274 were pro_]ecL employeeo

with no right to regulanzatwn. ‘He has further argucd that, thc

Respondents being project cmployees are not covered under'

the XP Civil Servants (Amendment) Act, 2005 (hereinafter

referred to as the “2005 Act’) because the 2005 Act

~specifically excludes project “employees from its purview.

Further, that the KP (Regularization of Services) Act, 2009 °

(hereinafter referred to as the “2009 Act”) also specifically

excludes project employees from its applicatibn, and, ‘as such,
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CIVIL ATTRALS NOSIY, 274 ANEH203 o 2o 5
o

that the l\(.'-lpondt.l'lt. in CA 239 ol 2020 was uppomtcd on

4 not covered for regularization

undcx Section 19 of tlu. ?000 ActAs auch, the Hiph Court

(.uonem.mly lmkl lei the Judpmcnt 11.‘1; fered  in W.P

854/ 2000. npphcd to thc umtl Respondent’s edse hecause the

&nid Jud;,mcnt uppl\cd lo (,mployecs of District Swat only. I!c

.ﬂmlhu' submits that, whencvc.r u‘pOSll‘.lon is advertised, it has
“to be filled after following correct procedure and formalities.

As such, the Respondents could not have been arbitrarily

appointed against their respective posts without followmg the
procedure of transpurent sappointment or, the proccdurc

provided by the Kp Publ_lc Service Commission (hereinafter

.
reforred to as “KPPSC),

6. , The learned ASC appearing on behalf of the

Respondents argued the.t other- similarly placed gemployees

were regularized whereas the Respondents we&-e not, as such;

this amounts to dlscnmmatlon on part of the Appellants

,vahich is imf)e'rmissible under the law. He further argued that

!‘1]1 Respondents were validly abﬁointed and, the Appellants

‘could not reheve them from their positions qrbﬁr’ml; when

they have regularized other 51m11arly placed employees. He |

‘furtherj submits that the Respondents in CA 239 of 2020

b
b4

should have been vre_gulaii'izcd from the date of their initial
ax;pointmcnt as opposed fo 2008. Since the Respondents had
been worlcmg against thelr rcSpcctzvc posts before thc
promulgatlon of the 2005 Act they ought to have been

treated as c1v11 servants and thus, regulanzed from before

o ooy,
e - . . Lol
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" inapplicable to all of the -Respondents because they _wére :

THVREIIR %‘wmmzﬁmmrw:mwwi .

IVIL APIRALS 20,209, 414 AND 203 (i 3030 ‘ .

O -

4.‘ "
nol extending Lenclita 1o the

: : : H ] ), ‘- ; '
Respondents in €A 230 Of 2020 Trom 04,1 L9% ninounta o o

illegality when the aame benefitn hinwe been catended Lo olher

v . - Y
N ) k T . ’ N . [
A cmploye{::; whaoratoad on the nisnesfoul Ing, o~
N .t s T

e
. A :
s . .o
e . el .
.t, . ' . e

"7 :f;.' " We have Licord thie icumcd MG ad - alve Uge

learned Counsel for the Respondents, The (uentionns which

fall before this Court for dclcrminul.ion are oy follawn:-

(i} Could the' Respondents be regularized under -
the 2009 and 2005 Actg;

(ti) Could the Respondents in CA 239 of 2020 he
regularized with cffect from an carlier date an
opposed to 2008, :

COULD THE RESPONDENT'S BE REGULARIZIZED UNDER,
THE 2009 AND 2005 AC1s? . ' .

-8 The learned AAG submits that the 2009 Act was

project e ployces. To 'examin',e this issue, Section 3 of the .

2009 Act is reproduced as under for ease of convenience:-

“Reqularization of services of certuain employees,—

All employees including recommendees of the High Court

appointed on contract or ad-hoc basis and holding that
post on 31st December, 2008 or till the commencement of
this Act shall be deemed to have been validly appointed
on regular basis having the same qualification " and
experience for a regular post:

e

Provided that the service promotion quota of all.

- Service cadres shall not be affected,”

The word employee has beén defined in Section 2(b) of

M AANA A b vy vl aln in mreaditnnd oe Timdere

L

“ “employee” means an adhoc or a contract employee

appointed by Government on adhoc or contract basis or
second shift/night” shift but does not include the
employees for project post or appointed on work ¢

t

SRR DA bRd 9 OO ) tcy >
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CIVILAIYRALS BO.239, 374 AND 383 0F 2620 o
DA Y
A L. e
bau? or who. a id oul .

R re pai " ] { irei
b oun) " ] . d out of .Cf)nhn_f/l.'nf.'u.’.‘l,'” (Unelerlining

A burc pmu'ml of tlw nfmcno!c(l j)ruyiniun n.l the 2009 -
Act 1jc.vcnlq that, to bg ch nlurwvd under the 2009 Acl. the
cmploycc in quc';ti(m muy hc an acd hm"nr i cantracl,
cmplbycc who must bc appomtccl by the (.:ovrrnrm'nl There
are thrcc catcgorxcs 01‘ cmployccs who carmot tale benefit of
Scctxon 3 supra and . claim regularization. First, project
cmployees, that is, cmployccs who are appomtcd against
pl'OJeCt post, Whenever the saxd prOJecL comes to an cnd

unle;s otherwise provided, the posts in the said pro_]ect_ too

come to an end and all appointees stand relieved. Second,

employees appointed on a work charge belsis. Third, those

employees who are paﬁi out of contmgencms The last proviso

IS perhaps there because funds for contmgenmes are limited

and mostly time-bound. As such, whenever the contingent
funds run out, employees'may- be relieved, by following the

proper procedure, S o

9. It is an admitted fact that the Respondents in CA .

274 of 2020 were project employees. Seétion 2(b) of the 2009

Act speciﬁcally excludes project emp‘loy'ees from its purview,
therefore, by no stretch of the imagination could the learned

High Court have read into the 2009 Act what it does not

l

spcciﬁcalﬁ/ provide. When the intent of the legislature is
’ ¢

manifestly clear from the wording of the statutd, the rules of

.intcrpretatien require th'a;t sucix law be interpreted as it is by'

assigning the ordinary Englisih language and usage to the

words used, unless it causes grave injustice whi_c_hmay 13% :

N K
! PR

. . ¢ ar t
é . Yy

L B T T e L B
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CIViL APTEALS NO.219, 274 AND 28I ar 2020

8 R

[

'.

b}
i !
irremediable or leads to absurd situations which could not :1
have been intended by the legislature. Only then, the Court - { ‘
may see t.he rmschief which the Jeglslamre sought to rernedy ﬁ\
C and mtérprei the law in g ma.nner fhat meets thc mttmt. of t.he | ‘ t\
R * J !
Ty |

lcg131aturc \/Ye are thcrcforc of Lhc vrcw that the concluslon to

s
thxs cffect rcachcd by the ngh Court is quxtc erroncous and

. i
unsustainable in law. ‘ ' ' :

1

!

A

10, The learned High Court has held that the

Respondents were fully covered by Section 19(2) of the 2005

e —

Act. For ease of reference, the relevant portion of Section

19(2) is reproduced as under: - . C '

‘A person though selected Jor appointment in_the
prescribed manner to a seruice or post on or after the 1st

day of July 2001, till the commencement of the ‘said Act, : : )

but appointed on contract basis, shall, with effect from '

the comumencement of the said Act, be deemed to have '
~ been appointed on regular bas‘s ” (Underlmmg..‘., ours) -

It ha:;. bcc‘n' arguec% by Ithe learned AAG that the i)ostsv
against which the Il{espor'ldcnts- were appoinbgd Care”
specificaily exgluded from the application of Sgction 19 and ,
consequently, they could not have been regu]arin;l. A bare
perusal of the aforenoted provision shows ihat anyone -who
wishes to avail the benefit of Section 19 has to be appoin{cd

in the prescribed manner. What this effectively means is that My

. . B "_ »;,‘ L D@:‘?ﬁf:
an incumbent has to go through the process of selection and e

appointment ~ which consists of advertisement, open

Competition, a level playing field for all, and transparency and
other processes followed by the Federal or Prov:iriciafPu'blié

] Scrv;ce Commission. Admxttedly, none of the Respondents |
}

"\'r\"'\{ v
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o //' . were pppointcd thro’Ugh the  waid Commisgion or the -

e o ssmesacs

. - " ea an
J O R T SR SRV Sy

. nlorenoted processes wy iy evidenl. from their appointment

ordern,

Y

BN

und, were initiully nppointed on contract, Ag such, the
N "

o .. Respondents cannef clnim that they were covered under the
N . . L K . . M

ik -proviston of the law uniey

> & JRIE.

4 they provcﬂ:ﬁt they went

. . ’ ’ .. . ’ 9.,; . »
through the process of the Kp :Public Service' Gommission. or

" cquivalent or had come through tht: prbccggés alluded to °

¢

above and, were then. appointed against their respective
. } B

wedh d'a

‘ posts,

11, Even otherwise, the class of employees to which

the Respondents belong has facen 'speciﬁca.uy excluded from
the definition of a civil servan't‘as provided in Section 2(b) of |
tl'.le KP Civil Servants Act, 1973 which is reproduced as
under:.‘-. ‘ | |

" '
t
“(b) —civil servant means a person who is niem‘»er of a
civil service of the A Province, or who holds a civil post 5
in connection with the affairs of the Prjvince, but - ' '

= N - . . 1YY LY .
PSS J VPR, SRR PO IITD e WY WP S
PR . p e

does not include-

: g

L | i
' (i) aperson who is on deputation to the Province Sfrom . -
the Federation or any other Province or other |

authority;
(i)  a person who is eniployed on contract, or on work
. charge basis or who is paid from contingences; or
(i) aperson who is —worker or —workman as
defined in the Factories Act, 1934 (Act XXV of -

_ 1934), or the Workman’s Compensation Act, 1923
(Act VII of 1923); o

The Respondents in CA 283 were appointed in the
3 . Setﬂement Operation, which, according to the learned AAG, ‘
 was to be run as a project, 'As such,'upoxi e}cpizy of tﬁef.

LS

Settlement Operat_idn, .the Respo'ndenté were to be relieved )

and no regular appointments tlicrq:té:.;’wére to be.mede: The \ " . : ;
3 t‘ o '. ’ T . : g L E C"T‘E’D' ‘a
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lewsned AAG “-"'Ulcl' submits that the matter of 1c;_,ularu.o.!10n

of the Rcspondcnw t’(.lul.(.q lo the torms and conditions of

their uppomtmcnt:s, : whi(.ll z;quurcly fulln wuhm the

JUUSdlChOh of th(.\bcrvl(.(. 'l“ubunul In h{,ht of Arucl(, 212 of -

" e Conshtuhon of the iz.lumlc Rt,publlc of Palcwum. ,V'hcfl

\7

conﬁ onl(.d with this ar(,umcnt thr. lecarncd ASC fm the

‘-

RCSpondcnts mcr(,ly statcd that? *,'nncc. others werc rcgulan/cd

thercfore, the Rcspondcnts should have becn regularized as
well. We note that the Reépondcnts have conceded that .they

\ _were working in’a Project as evident from their Writ Petition
- before the High Court where they have stated the following:- .

“That the services of the petitioners are retained by the
respondents in the Settlement Prozect Chitral till date”
(Underlining is ours)

! 11.

When the 'Requndents themselves are conceding

that the.y were projeﬁt employees, they cannot change their

stance a;.t this stage Ipd' claim that they ‘ought to have been

regularizé‘d ~under Section 19 of the 2005 Act which

such, the High Court without examining this position taken

by the Respondents held that they were entitled to

regularization. This amounts to reading into the 2005 Act so

specifically excludes project emiﬂoyeeé from its pufview. As _

also the KP.Civil Servants Act,'1973, something which has

not been provided in the said Acts. This is, in our view, a

.tra.nsgregsion of the 'mandate of Article 199 of the

Constitution of the Islamic Republic of Pakistan which is

I3 . . ' ' » E “ . .
unpermmsxble_: and constitutes an excessive excrcise of

jurisdiction. Section 19 has fo be read with the rest of tlle KP

i Y IR Y MR T ) | . V
ReLod vy ¥o RIP &'y -mm’. HUSKUE A P s W&M&TJ'JMT' mwumﬂmmm&wmmmwrﬁmwsr 44
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CIVI{. 4' "TRALS ¥0.239, 274 AN g03 Op m;un

I

-

Civ
il Scrvuntq ACL ]9/'3 llmmrh See tion 19 of llu%)ﬂ() y Acl

zudion o'l' ©

mn all those appainted

Whllc I‘ollome, llxc pwmnbul procedure - elvil servanta,

nevel helcss,
mcludc a separate class of -cmployces mto the definition of
civil Servant provided in Section 2(b) of the KP Civil Scrvant:
Act, 1973, When the definition ia unambiguous, the 111;_.11
Court cannot stretch it to include the Respondents in 1t'z

purview. This amounts to a usurpation of the powers of the

LegisTature and the Executive as envisaged in Artiele_ 7 of the _

Constitution of the Islamic Republic of Pakistan,

COULD THE RESPONDENTS IN CA 239 OF. 2020 BE. .

REGULARIZED WITH EFFECT FROM AN EARLIER DA’I‘D
AS OPPOSDD TO 2008? -

¥

12. The learnied AAG argued that the services of the

Respondents in CA 239 were regularized according to the law

i.e. Section 19(2) of the 2005 Act read with the First Proviso of

Section 19 of the KP Civil'Servants (Amendment) Act,‘ 2003;.
Further, that the judgment in W.P No. 8542000 is specific to
the emoloyees of Distriot Swat only and has no bearing on the
i)res'enf Respondent’s ‘case, As such, the Respondents in‘ CA
239 vcould not have been fcgularized from the date of their

appointments, and were properly regularized with effect from

2008. As noted above, Section 19(2) of the 2005 Act provides”

that all those employed on contract on or before 01.07, 01 tll
the commencement of the 2005 Act shall be deemed to be

appointed on regular basis. Thc 2005 Act was pulshshed in >

¢
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. guzctt(, on 23 07.05, By N0 meuny can e

Res ond
P cnts mCDUOIICd above claim that they ouLhL to have,

U bee
Logtens e e 1cg1,11uuzcd with C‘Ife('l, fl‘om tl-(‘u 1(.3[)(.(l1v<"(lal(.d of

appomtmcnts wlnch pxcdntc ihc cuL—

.
N '

‘As such,.thc Icmncd Ihgh Couxt crred in conc]udm[, g that they

o~ .

should have bccn regularized | from the datc.s of their

off dales of Lh(, 2000 Act.

|

I

appomtments When the law itsell provides a date tt‘ its . ;

. ‘:‘ ‘ : application, the learned High Court cannot, on’ any ground, . '
v+ . amend the said date and extend the application of the 2005 ; i

A§t to the extent that those who are noﬁ covered under it, gain - . " :?}* ’

L SO R ~e
e ‘.

. . f
13. ~ The learned High Coﬁrt has based reliance on the E i.
judgment in W.P No. 854/ 2000 to hold that the' Respondents ‘ !‘ i
should flave been reglﬂeﬁze%_d»' from the date of their initial

g annoiﬁtments We find this feliance 1o be misplaced for the

N ¥ Lo
: reason that the said Judgment pertams to employees of a

)

l ‘ dlfferent department and, only relates to the regularization of
the petitioners therein. It does not talk about pre-datir? the
t . regularization of the petitioners therein. As such, éiacing
| reliance on the said judgrhent is erroneoﬁs and is' .

-
L

distinguishable from the circumstances, When the competenf.

authority has regulanzed the Respondents per the law,

| merely by statmg that since others were regulanzed in a ’; -
. different set of facts and circumastances from an earlier date, . l j
the High Court has erred in law and its findings to this effect g J
. . : ) ¢ N : s 3
are unsustainable. - ATT STE 0 .
; . Y ’!.
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'GOVERNMENT OF KHYBER bakuTunKHWA
PLANNING AND DEVELOPMENT DEPARTMENT -

t
.

UTHORITY LETTER

MR. MOHSIN MUSHTAQ Section Officer (Lftigation) of this department is
hereby authorized to defend for all co%rt cases in various courts as well as submissjon of
P‘ara-wise comments / Reply in the ca?es duly sworn on affidavit in, the courts on behalf

of Additional Chief Secretary and Secretary P&DD.

DEPUTY SECRETARY-!
P&D Department
Khyber Pakhtunkhwa
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