BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
CAMP COURT SWAT

Service Appeal No. 952/2015

Date of Institution... 10.07.2015
Date of decision... 04.04.2018

Mst. Muntahina Bibi D/o Dawar Khan

W/0 Muhammad Saleem
PTC, now PST (Primary School Teacher) at Govt. Girls Primary School Damoral
-Tehsil Alpuri, Dlstrlct Shangla. . (Appellant)

Versus

1. Chief Secretary to Govt. of Khyber Pakhtunkhwa at Civil Secretariat,
Peshawar and six others.

. (Respondents)
~ MR. MALIK MUHAMMD AJMAL KHAN, »
Advocate - ~ ... For appellant..
MR. USMAN GHANI, ' : '
District Attorney ... Forrespondents.
MR. NIAZ MUHAMMAD KHAN, ... CHAIRMAN
MR. MUHAMMAD AMIN KHAN KUNDI, ... ~ MEMBER
JUDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN: - Our this judgment shall also

dispose of connected service appeal No. 958/2015 entitled “Mist. Laila Khalid-Vs-
Chief Secretary to Govt. of Khyber Pakhtunkhwa at Civil Secretariat, Peshawar
and six others" as common questions of law and facts are 1nvolved in both the

appeals

2. Arguments of the learned counsel for the parties heard and record perused.
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FACTS

3. The appéllanté were se&ing as PST since 1995. Both remained absent from
duty from 01.10.2005 to 30.09.2007. However, their this period was converted
into extra ordinary leave ﬂlrough an jorder dated 13.08.2008 as ek—post facto
sanction. VAccording to appellants they did report for duty after the expiry of the
extra ordinary leave but the department on one pretext or the other did not accept
their charge assump-tion report nor salary was released to them. That the appellants
than approached the worthy Peshawar High Court somewhere in March 2010 for
direction to the department for accepting their charge report and release of salary.
During the course of pendency of that Wrif the impugned order of rem~ova1 from
service of the appellants was passed on 13.08.2010. The worthy . Peshawar High
Court decided the Writ Petition on 12.03.2015 on the ground that an order of
femoval was passed hence, it lacked jurisdiction. The Writ Petition was remitted to
the department for treating the same as representétion and Writ was disposed of
accordingly. The appellants than also made a reminder/ representation on
23.04.2015 in continuation of the order of the Worthy Peshawa; High Court which

was not responded to and thereafter they'ﬁled the present service appeals on

10.07.2015.
ARGUMENTS
4. The learned counsel for the appellants argued that the whole proceedings

against the appellants were based on malafide. That the department was reluctant
to accept the charge assumption report of the appellants for which the appellants
filed Writ Petition. That it was only after the filling of Writ Petition when the -

departmental proceedings were initiated against the appellants and those
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proceedings were aimed to ttefeat »the Writ-et‘ the appellants. That ‘in one of the
notice the date of absence of the appellants was given as 01.01.2007 which
belonged to the period of sanction of extra ordinary leave. That there were some
contradictions between the letters of responsible officers of the department

regarding absence of the appellants.That the appellants were not informed about

~ the disciplinary proceedings.That an illegal order cannot legalize the other

illegality in view of many judgments of the superiof courts. The learned counsel
for the appellants further contended that in the impugned order the word
‘removal/dismissal” was written and the department was not clear as to which

penalty was imposed on the appellants. He next contended that the department

passed a joint order of penalty which was not allowed under the law émd rules.

5. On the other hand, the learned District Attorney argued that the department
had rightly initiated the dlsc1plmary proceedmgs against the appellants as they
failed to report for duty, at least, after the expiry of the extra ordinary leave. That
the appellants were duly informed through notices at their home addresses
regarding the vinitiation of disciplinary | proceedings. That the disciplinary
proceedings were initiated much prior to the filing of the Writi Petition before the
worthy Peshawar High Court. That the department rightly resorteti to Rule-8-A Qf
the Khyber Pakhtunkhwa Government Servants (Efficiency & Disciplinary) Rules,
1973 by getting the notices published in two leading newspapers and rightly
removed the appellants from service. He added that in the notice the correct date
of etbeence was mentioned as 01.10.2007 and due to clerical mistake it was ‘written
as 01 .01.2007 in the written comments in the Writ before the worthy Peshawar

High Court. He further argued that the present appeals are time barred on the
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ground that the impilgned oféief waé passed .on 131)8.2010 and the appellants were
informed about this order, at least, on 03.11.2010 when the reply in the Writ
Petition was filed before the Worthy Peshawar High Court but the appellants did
not file any departmental appeal till 10.07.2015. That when department appeal was

time barred the service appeals were also time barred.

6. In rebuttal the learned counsel for the appellants argued thét he had moved

an application for condonation of delay alongwith the service appeals and these
appeals were fit for condonation of delay under the peculiar circumstances of the
present appeals. That no limitation was attracted against void orders. The learned
counsel -for the appellants further argued that when the Worthy Peshawar High
Court through its order dated 12.03.2015 éept the Writ Petition to be treated as

department appeals than no limitation would be attracted.

CONCLUSION.

7. This Tribunal is Aﬁrst to decide the issue of limitation. Th.e impugned order
wa; passed on 13.08.2010 and the same was broﬁght to the notice of the
appellants, at least, on 03.11.2010 when the para-wise comménts were filed before
the Worthy Peshawar High Court. The éppellants had a time of 30 days fo file
departmental appeals but they did not file any departmental appeal. The Worthy
Peshawar High Court while finally disposing of the Writ Petition on 12.03,2015
on the ground of jurisdiction, remitted the Writ Peti.tion to department to be treated
as representgtion and to pﬁss proper order in accordance with law and rules
appiicable therein. This Tribunal is to see whether remitting of Writ Pefitiop
would result’ in condonation of period of limitation provided for dcpartmental

appeal/representation. Nowhere in this order the Worthy Peshawar High Court has
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held that the representation would be treated as within time rather it was added
that the same representation should be decided in accordance with law and rules.
The department was at liberty and so is the case this Tribunal to decide the said

representation in accordance with law and rules including law of limitation.

8. Now this Tribunal is to see whether under the circumstances the copdonation
is to be granted or not. The application for condonation of delay when read
holistically would give impression that there was no delay, at all, and if any delay
was proved then the condonation be granted. The reason given for condonation of
delay is that for any illegal order limitation would not run. But it is a settled law
that, illegal orders would never enlarge the period of limitation, however, no
limitation would run against void orders. The learned counsel for the appellants
has failed to convince this Tribunal that how the impugned order was void. In
order to determine this issue, this Tribunal would discuss the impugned order qua
its légality or otherwise. The impugned order was passed under Rule-8-A as
mentioned above. In Rule-8-A of the rules mentioned ébove nothing 'has'bee‘n'
highlighted that what proéedure was not followed by the department while péssing

the order. The notice was given at the home addresses of the appellants followed

by the advertiscments in. two newspapers followed by the order o-f
dismissal/remoyal. The period mentioned in the ﬁotices and ;m tﬁe newspapers
pertains to the absence of the-appellants sub_,sequg:nt.to the expvi:ryA of the_ extra -
ordinary leave. The only flaw in the 'impugried order was the use of the word
"dismissai/removal"; Under Rule-8-A the logical consequence is femoval and not
dismissal. The depértment used both the words and this is not an illegality which

vitiated the whole proceedings. Under Section-7 of the Khyber Pakhtunkhwa



Service Tribunal Act, 1974 éﬁy mistake ;Jan be modified by this Tribunal. This
Tribunal is, therefore, of the view that the impughed order is not an illegal order
much less the void one. Another legal issue which has not been raised by the
learned counsel for the appellants and noted by this Tribunal is that at the time
when the impugned order was passed the law in force was the Khyber
Pakhtunkhwa Removal from Service-(Special Powers) Ordinance, 2000. In some
caées this poirit came up before this Tribunal that in presence of RSO, 2000
whether the proceedings under Rule-8-A of the rules of 1973 could be initiated.
Thi§ Triﬁunal in many judgments including appeal No. 548/2014 entitled "Ali
Ahmad Vs. Government of Khyber Pakhtunkhwa and 4 others” decided on

18.10.2017 held that on the promulgation of Khyber Pakhtunkhwa Removal from

‘Service (Special Powers) Ordinance, 2000 the Khyber Pakhtunkhwa Government

Servants (Efficiency & Discii)linary) Rules, 1973 were not repea_led. The
Ordinance was given an overriding effect only vis-a-vis the rulses of 1973 aﬁd
since RSO 2000 was silent about any mechanism as to the willful abéence,
therefore, Rule-8-A could have been resorted td by ihe department for willful

absence. On this score too the impugned order is legal.

9. Now this Tribunal shall discuss the maiaﬁde of the department as pointed out
by the learned counsel for the appellants on the ground that the department in
order to .defeat‘the Writ Petiﬁon initiated the whole proceedings against the
appellants. But if we see that when fhe disciplinary proceedingé-were initiated
against the appellants the very notice No. 262-63 was issued on 15.01.2009 much
prior t'o the filing of the Writ Petition before the worthy Peshawar High Court and

if we go through the Writ Petition it appears that the appellants were aware about
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this disciplinary proceedings. Aé the Worcis used in the Writ were that if any
act/omission was found on the part of tﬁe respondents that be declared as void ab-
initio, illegal etc. This Tribunal is therefore, of the view that the department did
not initiate the proceedings in order to defeat the Writ Petitions of the appellants.
The objection of joint order of appellants also does not vitiate the proceedings as
nothing has been produced by the learned counsel for the appellant in support ihfs

objection.

10. As a sequel to the above discussion this Tribunal is of the view that neither

the order is void nor illegal nor it was Based on any malafide. Hence, limifation‘
would run against the appellants. And no plausible explanation has been given for
the condonation of delay therefore, no condonation is granted. The appeals being
time barred are dismissed. The words "dismissed” in the impugned order are

deleted. Parties are left to bear their own costs. File be consigned to the record

room. .
A g (N 0l rad Khan)
‘ . Chairman
%ﬁ%ﬁ ) 44/%1%47% Lea Camp Court, A/Abad
(Muhammad Amin Khan Kundi)
Member -
ANNOUNCED

04.04.2018
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04.04.2018-
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Counsel for the appsllant preseq} gnd Addl: AQ for thc
respondents present. Counsel for the appellant seeks adjoummcnt
Adj oumed To come up for arguments on 04.04 2018 before{D.B at

Camp Court Swat. -

S

C’,amp € iul‘t "Swat

C?Unsel for the appellant and Mr. Usman C‘rhani,

District Attoirney for the respondents present. Arguments heard
and record perused. ‘
Vide our detailed judgment of today, this appeal is dismissed; |
Parties are left to beaMheir-oWn costs. File be consigned 4%0 the
record room. | o « w_
m"’ A "‘%W ' '-‘ irm 4
Member Cam ourt, Swat.

]

ANNOUNCED

04.04.2018
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06.11.2017

05.12.2017

.

Counsel for the appellant and Mr. Muhammad- Zubair, .

District Attorney for the respondents present. Learned counsel for the '

' appellant requested for adjournment. Adjourned. To come up for final

hearing on 06.11.2017 before the D.B at camp court, Swat.

Memé: g

Camp court, Swat

Counsel for the appellant and Mian Amlr Qadar DIStl'lCt ,

Attorney alongwith Waheed Murad ADO (thlgatlon) for the'

respondents present.

After hearing the drguments at some length, this Tribunal
reaches the conclusion that in the show ‘canse notice the
department has declared the order of Extraordinary leave as bogus )
but in the parwawise comments they have accepted that the extra
ordinary leave was granted. Alongw1th parawise comments some'
enquiries have been annexed accordmg to which the EOL was |

bogus. -

This Tribunal in order to reach the real fécts,“deelvn' 4t _
appropriate that the original record pertaining to the lleave.
-alongwith service book of the appellant be produced on the next
date. To come up for such record and' further arguments on

05.12.2017 before this D.B at camp court, Swaf.

N - M
Member . iffhan

Camp court, Swat

- Junior to counsel for the appellant present. Mr.
Kabir Ullah Khattak, Learned Additional AG for the
fesponderits present. Junior to counsel for the
appellant requested for adjournment as his counsel is
not available. Adjourned. To come up for arguments on
31.01.2018 before D.B at Camp Court, Swat.

R

MEMBER Camp*Court, Swat




Appeal No. 958/2015

. 01.082016 Counsel for the appellant and M. Barkat Ali,- Supd.
| elengWith Mr. Muhammad -"Zu'bair, SrGP for {fhe feSijoﬁdents
present. Due to non-submission of rejoinder and nQn-ava‘ilébility"of
D.B arguments could not be iheard. To come up for rejoinder- and
arguments on 09.11.2016 before DB at camp coutt, SWaf;
: Cha" '
Camp court, _Swat. ‘

© 09.11.2016 Agent to counsel for the appellant aﬁd " Mr.
Muhammad Zubair, Sr.GP for respondents present Seeks
adjournment as counsel for the appellant :s “not inA
attendance. Adjourned for rejomder and flnal hearmg to‘

08.03.2017 before D.B at Camp Court Swat.

Member : Chtaéma'n

Camp court, Swat

| 08.03.2017° Clerk of counsel for the appellant and Mr. ._Waheed.Murad,.
o  ADO alongwith Mr. Muhammad Zubair, Sr.GP for tfhe‘ respondents
present. Rejoinder submitted. Counsel for the appellant is not in

attendance. Requested for adjournment Adjourned for ﬁnal hearlng to

03.07.2017 before the D. B at camp court, Swat.:

. N A~
Chaénﬁl
Member : Camp court, Swat
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. 09.11.2016 Agent to counsel. for the appellant and Mr.

Muhammad Zubair, SrGP for respondents present. Seeks
'adjoumrhent as counﬁs“el for the appellant is not 'i‘n'

attendance. Adjourned for rejoinder “and final hearing to

08.03.2017 before D.B at Camp Court Swat.

Member Cén:;n‘

| - Camp court, Swat *

[

08.03.2017 . Clerk of counsel for the appellant and Mr. Waheed Murad,
' ADO alongwith Mr. Muhamniatd Zubair, Sr.GP for the respondents’
present. Rejoinder submitted. Counsel for the appellant is not in |

attendance. Requested for adjoui‘nment. Adjourned for final hearing to

03.07.2017 before the D.B at carhp court, Swat. -+

Member ‘ , Camp court, Swat : B

/0 " 03.07.2017 ~ Counsel for the appellant and "Mr. Muhammad Zubair, . 3
B ' District Attorney for the respondents presént'. Learned counsel for the 2%
appellant requested for adjournment. Adjourned. To come up for final ok

‘hearing on 06.11.2017 before the D.B at camp court, Swat.

mh

P r ' ‘ Member L Camp court, Swat
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_01.12.2015 . None present for appellant. I\/I/S-Khur_'shi-d‘t(han', SO Hameed-

04.04.2016

01.08.2016

ur-Rehman, AD (lit.) and Barkat Alj, Supdt. anngwitH.AadI: A.G:for
respondents present. Para-wise comments on behalf of res‘pondents'

No. 3 to 7 submitted. The learned Addl: AG relies on the same on

behalf of respondents No. 1 and 2. The abpeal is assigned to D.B for

rejoinder and final hearing for 4.4.2016 at Camp Court Swat as the

matter pertains to the territorial limits of Malakand Division.
Ch%n

Counsel for the appellant and Mr. Barkat Ali, Supdt.
alongwith Mr. Anwarul Haq, GP for the respondents present.
Due to non-availability of D.B arguments could not be heard. To
come up for final hearing before D.I3 on 01.08.2016 at Camp

Court, Swat.

Camp Court, Swat.

Clerk of counsel for the appél]ant and Mr. Barkat Ali,
Supdt. alongwith Mr. Muhammad Zubair, Sr.GP for the respondents
present.‘ Due to ﬁon-availability' of DB arguments‘ could ndt be
heard. To come up for arguments on 09.11.2016 before D.B at

camp court, Swat.

Cha4
- Camp court, Swat.
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| 27.08.2015 Counsel for the a_ppellaht pr'ésént. Learned counsel for the
| appellant argued that the appellant was serving as PST when

subjected to inquiry on the allegations of Wilful absence from duty

and removed from service vide order dated 13;8.2010 passed during

the pendency of writ petition filed by the appellant which was

disposed of by the Hon’ble High Court vide judgment dated

12.3.2015 directing the respondents to treat the same as

departmental representation and dispose of the same in accordance

a; with law. That the appellant also submitted application dated
S .:j.f : 23.4.2015 alongwith certified. copies of the judgments which was
':g;g? r S -"~.-)‘_/not responded  where-after s‘érvice’ appeal was preferred‘ on
gg-il? \ 10.7.2015 which was returned and then resu?rnittqd on '21:8.2015. .
% g 5 N e ;Ihat after availing two yéars extrao'lrdin\a;rgy I‘ea;véﬁ appellant a
é"i;‘a;;‘ applied for adjustment but no -response, whatsoever given

compelling the appellant to prefer writ petition. That no inquiry

whatsoever was conducted in the allegations and as such the

impugned order is a nullity in eye of law.

Points urged need consideration. Admit. Subject to deposit
of security and process fee within 10 days, notices be issued to the

. respondents for written reply/comments for 26.11.2010 before S.B.

chﬁaﬁ

26.11.2015 None present for appellant. M/S Khurshid Khan, SO and Barkat
Ali, Supdt. alongwith Addl: A.G for respondents present. Requested

for. adjournment. To come up for written reply/comments “on

Chaﬁ" man

1.12.2015 before S.B.
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< :Form- A

FORM OF ORDER SHEET

Court of ' N
CaseNo.____'* . 1952/2015
—
S.No. | Date of order iOrd1er or other proceedings with signature of judge or Magistrate
Proceedings ¢ o
1 2 3
1 21.08.2015 The appeal of Mst. Muntahina Bibi resubmitted today
ty Mr. Malik Muhammad Ajmal Khan Advocate may be entered
| in the Institution register,and put up to the Worthy Chairman for
roperorder., . . . . .
PR L
. Tpeene crRRer = e o REGISTRAR —
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This is a joint appeal filed by Mst. Muntahma B1b1 & Lalla Khaled today on 10/07/2015
agamst the impugned order dated-13.08.2010 against which they preferred/made a departmental
appeal on 24.04.2015 the period of ninety days is not yet lapsed as per section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act 1974 which is premature as laid down in an authority
reported as 2005-SCMR-890). o

As such the instant appeal is returned in originél to the apbel]ants/counsel The éppellants
would be at liberty to resubmit fresh appeal after maturity- of cause of action and also removing .

the following deficiencies.

V2 Affidavit may be got attested by the Oath Commissioner.
Copy of first appointment order mentioned in para- -7 of the memo of appeal is not
attached with the appeal which may be placed on it. _

4- Copy of reinstatement order of .appellant No.2 mentioned in para -2 of the memo of .

appeal is not attached with the appeal which may be placed onit.
Appeal rules 1986 requires that every affected civil servant shall prefer the appeal
separately/mduvndually, therefore the.appeal of the above named appellant may also be

filed separately. ‘ -

S
No. 1059 st
( 3 2015 | | : \UQ;@Q/

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR. .’

1~ Memorandum of appeal may be got s“ivgynéd by the appellants.
3-

Mr. Malik M.Ajmal Khan Ady. Pesh.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No. 59\ /2015

EN

Mst. Muntahina Bibi - Srrifef . .. ... Appellant:!
Versus
Chief Secretary & others. . ................. Respondents
I NDEX
S.No " DESCRIPTION OF DOCUMENTS ANNEX | PAGES
1. | Service Appeal with Affidavit 1-8
5 Petition for Condonation of Delay 9-11
" | and Affidavit
E 3. | Addresses of the parties 12-13
4 Copies of 0ppomjmen’r order/ A s
charge reports :
5. | Copy of the order “B” /4
6. | Copy of orderdated 13.08.2008 SONN Y2
/. | Copy of the Writ Petition "D" g |
8. | Copies of the order sheets "BV |2
9 Coples_ of parawise -comments “E 15__42
alongwith
Copies of the application/| . ~, )y
10. departmental representation G ,93 vé
11. | Wakalatnama n 7
- ;
Appellant:: ( '

Dated: 09.07.2015

Through

Malik Muhai

xad Ajmal Khan

2 = .
Arbab jjs[r ; Khan

Advocates, Peshawar

A
S
- ﬁ o

{:'T.——'\"‘_.:::'J"" e
vy



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. ﬂf& /2015

Mst. Muntahina Bibi D/o Dawar Khan
' W/b Muhammad Saleem

PTC, now PST (Primary School Teacher)
| At Govt. Girls Primary School Damorai,

Tehsil Alpuri, District Shangla. ................ Appellant |

Versus

1. Chief Secretary to Govt. of Khyber Pakhtunkhwa at

_ Civil Secretariat, Peshawar.

2.  Secretary to Government of Khyber Pakhtunkhwa

o (Elementary & Secondary Education) Department at
Civil Secretariat, Peshawar. |

3. Director (Elementary & Secondary Education),
Khyber Pakhtunkhwa cn‘ its Directorate Dabgari
Gordens Peshawar. |

4.  Executive District Officer (Eiemen’rary & Secondcry
Education), District Shangla. _

5. Executive District Officer (E&SE), District Shanglo.

6. DDO (Female) Primary Education, Swat.

7. DDO (Female) Primary Education Shangla at Alpuri.

....... Respondents




SERVICE APPEAL U/S 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT
1974 AGAINST THE IMPUGNED ORDER
DATED 13.08.2010 BY VIRTUE OF WHICH THE
APPELLANTS WRSY DISMISSED FROM THEIR
SERVICES WITHOUT ANY SHOW CAUSE
NOTICE, STATEMENT OF ALLEGATIONS,
INQUIRY ETC IN RESPONSE TO A WRIT,
PETITION BEARING NO.1369/2010
FOLLOWED BY ORDER SHEETS dated

10.06.2010, 22.09.2010.

Respectfully Sheweth:

The oppellom‘é humbly submit as under:

That the appellant:; wag? appointed as PTCS) now
PST2 through an order EDO(F} Endst.No.1101-6/F-
No.1/Vol-13/Estt/DEO(F) Primary  Swat  dated

29.05.1995 and both took their charge on the

“following day i.e. 30.05.1995 at Govt. Girls Primary |

School Damorai, District Shangla, but by that time
District Swat. (Copies of appointment order/ charge

reports are attached as annexure “A”).



That the appeliont was removed from ’rheir( service,
buf?::/os re-instated/ adjusted at the same school
with immediate effect vide Endst.No.1101-6/
F.No.] /Vol—3/Esf"r/EDO(F)Swot. (Copy of the order is

attached as annexure "“B").

That the appellant then applied for thé grant of
extraordinary leave without pay, which waos
sanctioned under the Leave Rules, 1981 from
01.10.2005 fo 30.09.2007, vide EndstNo.251, dated
13.08.2008. (Copy of the order is attached as

annexure "C").

That on the cbmpleﬁon of their leave they took over -
their charge at the school, but submitted their arrival
report in the ofﬁce.of respondents, because it was
not accepted by the Head Teacher of the school
- concerned, since fhen there is no salary and no post,
that's why she approached the respondents fime
and again to redress their legal demcnd/ grievance,
but without any fruif,_ therefore, Writ Petition
No0.1369/2010 was filed befo;e the Peshawar High
Court, Peshawar, which was sent to Mingora Bench
for disposal. (Coby of ’rhei Writ Petition is attached as

annexure “D"}.

M



That the Hon'ble Peshawar High Court, Peshawar
was pleased to ask for the co‘mmen’fs of respondents -
No.4 to 7 within a fortnight, vide order dated
10.06.2010, but this order was not comblied with
which was followed by order dated 22.09.2010,
wherein the official respondents No.4 to 7 therein
were directed in the following terms “Respondents
No.4 to 7 have failed o file their comments, despite
of expiry of more than four (4] months period and

because she was duly served and directed to do so.

“Mr. Akhtar Naveed, AAG, present in Court in
some other case, was apprised of the siiuaﬁcm, who
promised that if he is provided a copy of the
petition he will contact the respondents and direct
tﬁemwﬁ[etﬁewmments.Oﬂicesﬁa[(rePeata |
notice to respondents No4 to 7 for comments with
a waming. note that this time their monthly |
salaries would be attached and proceedings for
contempt of Court would be initiated against
them, if they failed to submit the commeirts while
the office is also directed to supply a copy of this
Wit Petition at the cost of the petitioners to the
AAG for doing the needful. Adjourned for a short
~ date”
 Followed by order sheet dated 03.11.2010;

A i



“Latter wants time to file comments. Allowed.

May do so within three days. Adjourn to a date in

of fice.”

(Copies of the order sheets are attached

as annexure “E").

That the respohden’rs accelerated the matter one
sided and completed it before fili_ng of their
parawise comments to the said Writ Petition,
therefore, annexure fhe purported docurheh’rs with it
on 02.11.2011. (Copies of the parawise comments
alongwith its .annexure are atftached as Gnnéxure

iIFH) .

That the respondents in response to the said Writ
Petition issued an impugned order dated 13.08.2010
by virtue of which the appellant’ wds:y shown as
removed frofn their services based upon the so-
called publications and inquiry against them,
therefore, the worthy Division Bench of the Peshawar
High Court, Mingora Bench in light of the above, sent
it to the respondent No.3 to freat it as their

departmental representations and, thereafter, pass

a proper order in accordance with law and rules

applicable therein, but even then no reply has been

SN

Sl



fumishéd nor any order has been passed although

the appellantsihemselfzs moved an application to

the said respondent alongwith the attested copies
of the Writ Petition, parawise comments, ordef/
judgment dated 12.03.2015. (Copies of the
application/  departmental  representation  are

attached as annexure “G”).

That the statutory period of 90 days has been lapsed
without any reply/ order, hence the instant service

appeal on the following amongst other;

GROUNDS:

A.

h¢

That the whole one sided so-called proceedings on
the basis of which the appellanty weig: removed

from their services are against the law, facts as well

as material available on file, hence untenable and

are liable to be set aside.

That the Khyber Pakhtunkhwa Government Servants

(Efficiency & Discipline) Rules, 1975 should have fo |

be followed in letter and spirit, which provide the
procedure, but the said rules have been violated
and the respondents odopfed probably their own

procedure, which is alien to the law, rules governing



the subject matter, hence void-ab-initio, illegal,
unlawful and without lawful authority, hence not

tenable.

That the purported documents produced by the
respondents are vague, therefore, self-explanatory in
nature, which contradict each other on material law

points, dates and probedure.

That the malafide is floating on the surface of "rhe
whole record, all the so-called proceedings were
initiated after the fiing of the Writ Petition, which
further clarify ’f_he situation in hand, therefore, the
whole proceedings are corum-non-judice, having no

legal footing and are the result of moLoﬁde.

It is, therefore, most humbly prayed that on
‘occepTonce of the instant Service Appeal, the
impugned one sided proceedling on the bosfs of
'w'hiclh the appellantd wesg removed from their
services may very graciously be set aside being
illegoi, unlawful, without lawful authority and based
on malafide, favoritism, nepotism and they may very
graciously be reinstated in service with all back

benefifs.

4
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Any other rehef which has not specmcolly been-
asked for, but is flt N The cnrcums’ronces of the case,
may olso be dllowed in favour of the appellants,

against the respondents.

[/
Malik Muhammad Ajmal Khan
‘ & .

L
Arbab Yasir A K

Dated: 09.07.2015 Advocates, Peshawar

Appellants
Through - L—/

AFFIDAVIT o
I, Mst. Muntahina D/o Dawar Khan W/o Muhammad

Saleem [Appellant No.1), do hereby solemnly affirm and

| 'declore on oath that the contents of the instant Service

Appeal are true and correct to the best of my knowledge

and belief and nothing has been kept concealed from

DEPONENT

this Hon'ble Court.

4



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL ,

PESHAWAR
]

CMNo.____ /2015
In
SANo._____ /2015 |
Mst. Muntahina Bibi. . ............ . . Petitioner/Appellant

Versus |
Chief Secretary & others. .................. Respondents

PETITION U/S 5 & 14 ALONGWITH ALL
THOSE PROVISIONS OF LAW GOVERNING
THE SUBJECT MATTER FOR CONDONATION
OF DELAY, IF ANY.

Respectiully Sheweth:

The petitioner/appeliant very humbly submit as

under:

1. That the petitioner has filed the enclosed service
~ appeal before this Honourable Tribunal, wherein no
date has yet \been'ﬁxed.

2. That although there is no delay on the part of the
peﬁﬁonér, because the . approached the august
Peshawar High Court, Peshawar for ’rheir grievance
on time, which was not covered by terms and

Yo

conditions of service.
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3. That the peﬁﬂoné@ welg; proceeded against in
response to the order dated 10.06.2010 and
22.09.2010. |

4. That although the case of the petitioner; is covered
by sec’rion'S r/w section 14 of the Limitation Act ,1908
even there is no delay on their p‘or’r, otherwise too, -
for any illegal order time is not a sacrosanct/
prerequisife and as per judgment of the superior
courts the cases shall be decided on mériTs, ro’fher'

on mere technicalities.
o

5. That the grounds taken in the main appeal may also
be considered as an integral part of the instant

- petition.

It is, therefore, most humbly prayed that on
acceptance of the instant petition for condonation
of delay, if any, the enclosed service apped| moyz
very graciously be considered within time and be

decided on merits.

~ Petitionery/ Appellant:?

ThroUgh -
| Malik Muhdmmad Ajmal Khan

Ly

g\
Arbab YasirA. Kh

Dated: 09.07.2015 Advocates, Peshawar

f\\{f“v\\;r’_.\
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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
C.M.No. /2015
N -

“S.ANo. /2015

Mst. Muntahina Bibi (v30iism | . Petitionery Appellant
‘ Versus

Chief Secretary & others. .................. Respondents

AFFIDAVIT - _
I, Mst. Muntahina D/o Dawar Khan W/o Muhammad

Saleem ( Petitioner/Appellant No.1), do hereby solemnly
offir;n and declare on oath that the contents of the
instant Service Appeal are frue and correct to the best of
my knowledge and belief and nothing has been kept
concealed from this Hon’ble Court.

Y

DEPONENT -
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BEFORE THE KHYBER PAKHTUNKHWA SERVIC_E TRIBUNAL

PESHAWAR
Service Appeal No. /2015
Mst. Muntahina Bibi & another. . ... .......... Appellant
Versus ,
Chief Secretary & others. .................. Respondents
ADDRESSES OF THE PARTIES

APPELLANTE

1. Mst. Muntahina Bibi D/o Dawar Khan
W/o Muhammad Saleem
PTC. now PST2 (Primary Séhooi Teacher-)
At Govt. Girls Primary School Damorai,
Tehsil Alpuri, District Shangla.

RESPONDENTS: - ~

1. Chief Secretary to Govt. of Khyber Pakhtunkhwa at
Civil Secretariat, Peshawar. ‘

- 2. Secretary to Government of Khyber Pakhtunkhwa
(Elementary & Secondary Education) Department at
" Civil Secretariat, Peshawar.
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3. Director (Ele;nem‘ory & Seconddry Education),

'Khyber Pakhtunkhwa at ifs D|rec’foro’fe Dabgari

GGrdens Peshowor

4. Executive District Officer (Elementary & Secondary

- Education), District Shangla.

5. Executive District Officer (E&SE), District Shangla.
6. DDO (Female) Primary Education, Swat.

7. DDO (Female) Primary Education Shangla at Alpuri.

Appellant:

Through ‘ 772
Malik Muha m'a{%j:al Khan
& Q i \ )
* sl

Arbab Yasir A.

. 'Dated: 09.07.2015 Advocates, Peshawar
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_ After Cemplet¢on ot Leng leavn w.e r, 1-10~Ob to 30-9~07
‘M\"—*M’—T‘—- ﬁ-‘ )
(2Year9) ‘Sanctiensd Vide EDO (E&SE) Shangls E NO.251 @t 1’/8/08
We aro both the Femsl te schnrs of - GGPS~Demor91 have Attenﬂ‘tne
School. Therefore we are SmeltuEG aur xrrx Arrlval/cnarge Reper

for 1nformatlon and necessary nctlon p@leese.
7

o ' ' . oLileh@lld PSTo o
; : b&/ b/uvd
A . Z«MUmt ghins PST ,
of GGPS-Dsmora;.

- Copy f@*merd;".i

1, The EDO (E&bL) Shanpla. : :
- 2. The DDO (F) pry Ecu hﬂngla.w.

3. Otflco h@vd
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‘\ OSFTCE OF THE DISTRICT EDUCATION OFFICER, (F)PRIMARY EDUCATION swur,.

OFFICE ORDER: -

o

¢ o Mst.Mumtakina,P.T.C. GGPS.Damorai who was removed . -

from gervice is hercby re~iﬁstated/adjuéted §ﬁ3GGP$¢Dumdrgi with
lmmediate effect in the interest of public service,

Charpe report should be supmitted to all concerned,

Y ‘ ,,-\/-\-4\
Ole— - (HAMIDA BEGUM)

DIBERICT EDUCATION OFFICER,
J~(#) PRINARY EDUG ATION, SWAT.

~ . 1% S 4 > By ey l )~
Lndt:Ng./ﬂjf_’44_ /F.Nooﬂ/Volzj/bstt/DEO.(B)Pry:QWutthzgllliﬁ_/95.
Copy of Lhe above ‘is ro*wa ded for’ iniormatlon to:--

1) The_Ministcr Primary Dducat:on NW.F. P, Pubhawar u;th eﬂﬁerencc
' to his recommecdation on uhe original applicathon of M¢ Mohomumnad
Latif Yousafzal brother of b st NuLOMumLahlnn B/o Dawar Xhan

4/0 Damérui, Tehsil Alpurai, qut

Y
)

to his recommeddation dated 26,5,95, !

3) The S.D.35.0.(¥) o'iato

&) Tne D.4.0. Swat, ‘ ’

%) <Phe Newud Mivtreus, GGPB;Dumormi, Swat.
£) Bst.Mumtahina, P.T.Ce GGPS.Damorai, Swat,

) b (_j;./f—a--' ‘ ’_,.\......f..'\
DISIRI G EDUCATION OFFICER,
/(i‘ ) PRIMA \RY EDbUC ALTOM WS OHAT

W Sotoat et et . ey rrflib,
. "‘U} Lass l{uf&‘ Ua{tﬂﬁh(m}:
‘Q ‘5 ¥ B A_Ul‘lba 3 .

!
»

&3

“he Dlructor, Primery Education, N.W.¥.P., Peshawar with peference
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s . AS.NO.

BETTER COPY OF PAGE&IB (:::)

ANNEXURE ngn-

OFFICE OF DISTRICT OFFICER(M&F) E&SE EDUCATION

{

- SHANGLA.

" OFFICE CRDER

Sanction is hercby accorded to the grant'of'extra

:ordlnary leava without pay under the leave rules 1981 to the.

‘followlng PSTs teachers for the period noted agalnst each, -

Necessary entrles to thls effect should be made in

‘their service Books,

Rame of posts/Schobl:
1, Miss, Iiala Kbalid

- PST,qGPS Damorai
2. Miss, Mumtahina Bibi

PST GGPS, Damorai

,ﬂ' 1-10=05 to 3o~09-07
(2 years)

‘;dgg.

Sd/-
Executive Dlstrlct Offlcer,

Elementary & Secondary Edu:
 Puxhawzr Shangla.

ti1 Sz‘e@
sef




IN THE PESHAWAR HIGH COURT, PESHAWAR 14,17 ™

< rcon o LT
Writ Petition No.4'7('/ /2010

1. Ms_'t. Muntahina Bibi W/0 Muhammad Saleem
2. Laila Khalid W/0 Mutlammad Igbal both PTC, now PST
: Teachers at Government Girls Primary School Damorai,
Tehsil Alpuri; District Shangla.............. Petitioners
Versus
1. Chief Secretary to the Govt. of N.W.F.p,
at Civil Secretariat Peshawar.
2. Secretary to Govt. of N.W.F.P, (E&SE‘)
at Civil Secretariat Peshawar.
,‘3¢ Director (E&SE) at its Directorate,
Dabgari Garden Peshawar.
Executive District Officer (E&SE) District Swat.
Executive District Officer (E&SE), District Shangla. .

DDO (Female) Primary Education, Swat. |

4
5
6
/. DDO (Female) Primary Education Shangla at Alpuri,
__,-8 FI;ad Teacher GGPS, Damargai,

Tehsil Haripur, District Shangla.
9. Mst. Bilgees PTC/ PST Gavt. GPS Damorai.
10.  Mst. Zaiboon PTC/ PST Govt. GPS Damorai. . .Respondents

<=>¢><=®=_>®<=®:>¢><=>
WRIT PETITION UNDER ARTICLE 199 OF THE

CONSTITUTION OF ISLAMIC REPUBLIC OF

PAKISTAN, 1973. - pEVERTED

A( <=>OLK=R=>0<=0=>G<=> ' ML



4,

5.

o o

I attached as annexure “p~),

Domicile etc are attached as annexure “A"),

That both the petitioners were appointed vide DEO(F)
Endst.No.1_1__0I;G/F-NO/VOI(13/Es.tt/DEO(F)h Primary Swat

annexure "B”).

That both the petitioners applied for the grant of

extraordinary leave without pay,y which wasﬂggnct{pngg ‘

. ‘tf?' .
under the Leave Rules 11981 from 01.10.2005. tq A

ST TR e
e, e

30.09.2007, vide Engst NO.251 dateq 13.08.2008. (Copy

of »the__‘gffj_ggmggder is attached as annexure “C),

That prior to the above both the Petitioners were removed

from thejr Services who were

reins'tated/wan_us‘tt_-«:d at GGPs

Damoraj 'with immedia_te effect_‘_._ y/ggg_mggggg .No.1 101-°

—
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-
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6. That since then there is no post in the said "School nor
there is any salary received by the petitioners although : |
both have submitted their charge reports in the office due

©_to non-acceptance oL e sald reports by the Head Teacher

of the said School.

7. That the petitioners approached the respondents time and
again for their genuine grlevance/ demand, but thelr
genuine and legal request has not peen complied with by

positive answer/ reply on behalf of the respondents:

8. That having Nno other.. adequate, efficacious and speedy
remedy the petitioners approaches this Ho'nour'able Court'

" on the fo\lowmg amongst other,

GROUNDS:
A. That petitioners have been dealt with in accord_an_ce_ with

law as well as the equal protection of jaw _has_not been

extended to them..
s - © s
/3. That there is no order in the ﬁeld |n respect of -the

-

e

! petltroners for which they have tlme and agam requested_‘ S

....._—_..,_....--—_._,_.,..._—, A
ap——— e s

the respondents and if anv that wu\l be illegal and vord ab- /}" '

S P

inith L o

e

~

S

C. Thatthe rulec of ponetentla has been violated and there are

pirpngesmrt

so many judgments O of the superior. | courts in this regard

e b

D. That at this stage the petitioners are not able to app\y

afresh on the basns of their quahflcattons as well as age .

P

hmit whlch wn\l be hurdle m thelr way

€

A
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I

is not allowed in any shape

S
- . rar—
Ty T

It is, therefore, most humbly prayed ‘that on

acceptance of the instant Writ Petttlon, the act/ omlssmn .'I

on the part of the respondents be_. declared as void- -ab- -

|n|t|o, lllegal unlawful

— bttt s e -—-—uw

]UStlﬁCBthl‘l, hence meffectuve upon “the valuable/ lega,l

— . R
———— - T

fundamental rlghfs of the petitioners. ‘ -

’
—— i

&

The respondents be directed to allow the petitioners

e

- - = . L e i b v A e T e P
- - 3 T R S S R et =
- b . - e 2 e = . = : e )
; Y . ) . 1
PR - . .
~ . i
' .

That the fOl"CECL_a_b.Q.llL-lS'pl’Ohlblted by the_ constitution and - '

/
1

without lawful authorlty and legal,ﬁ

' to contlnue thelr dutles as PSTs at GGPS Darnoral and to_

¥
I

I

Dated:

CER

_,..n-“w

be paid their outstandlng salarles by the respondents

/"‘—"“'"‘ - Ly ST

Any other relief, which has not specnflcally been
asked for and is fit in-the cnrcumstances of the case may
also be awarded in favour of the _petitioners against the
respondents. '

Petitioners
Through

Mahk Muhamm .-A]mal Khan ~
/03/2010 Advocate, Peshawar

TIFICATE:

e i 1¥v 25070 - =

Certifi

the- petitioner before this Honourable Court as per instructions,o

my cli

LIST OF BOOKS:

1.
2.

0

ed that no such like Writ Petltlon has earlier been filed by

ent.

Constitution of Istamic Republic of Pakistan 1973.
Case Law according to need.

-.-«"\\

"y



PESHAWAR HIGH COURT, PESHAWAR
FORM OF ORDER SHEET
COurt ofecooooeiiiii i
CaseNo.ioooiiiiiiinennnen, corvaniae of i,
N Date of Order of - " Order of other Procecdings with Signature of Judge.
| _Pr occcdln"s ]
6= " 1\ 2
/4;, \ \ . - ) :.’
7 22.09.2010."" | w.2.No. 1369/2010. ' : .t
// ‘ ‘ :
\\ /7| Present: Malik Muhammad Ajmal Khan, Aavocate
-, for the petitioners. Y
i . b ,
J ' . ) |
: N |
; ¢ o Respondents Nod 1o 7 have [hiled to [ile
: their comments despite of expiry of more than four (04)
! ‘ e 3 N |
i months period and belause they were duly served and |
directed to do so. , .
! o
; : A
: [ )
: - Mr. Akhtar Naveed, AAG, present in Court
; in some other case, was app-risséd of the situation, who|
pronised that if he ig provided a copy of the petition he
i .
: ‘ will contact the respondents and direct them to file the
L | comments. Office shall repeat a notice to respondents No,
}
: ‘ 4 to 7 for comments with » warning note that this time |
. I ~ . l
oy thei. monthly saIaucs would be attached and pioceedmos }\
. SO Sanankion P )
' 1 | for contempt of Coun would be Imllatc,d against lhcm i )
i : i s e e TR - e e "?:“N":{- _“_Lh.igﬂﬁ l\ )
i . '.\‘ (;-’ Q- j}
i " 4. they muluf to submit lhc, comments while the office is 50 b l';
L L
| ' S N |
' o ! |




i~

directed to supply a copy of this writ petition at the cost of
the petitioners to the AAG for doing the needful.

Adjourned for a short date.  /

et

JUDGE
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¢ PESHAWAR HIGH COURT, PESHAWAR

FORM OF ORDER SHEET _

) Courtof -
Case Noof
Serial No. of | Date of Ovder-of Order or other Proceedings with Signature of Judpe.
Order of Procecdings : :
I’roceetlin}ﬁw ' v ) . . .
I 2 ' -3 '

Y e e oy,

03.11.2010 | wris Petition No.1369/2010

2

Present:  Malik Muhammad Ajmal Khan, Ady

for the petitioners. . .
. . e
Mr. Fazalur Reliman Khan, Addl. AG,
for the official respondents, :
*t****
i ' ‘ Latter wants time to file comments. Allowed.
» | "

May do so within three days. Adjourn to a date in

office.

. @“/ VN
o CHIEF JUSTICR
oIpe ' bt
e - JUﬂl% P

(Fayaz)
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. BEEORE THE PESHAWAR HIGH COURT, PESHAWAR

W.P.No. 1339/2010 R g o

Mst. Mumtahina Bibi eoeremmeeemmmeeees L (Petitioner).

g ' : ' . VERSUS

" 'GOVT: of Khyber Pakhtunkhwa & Others  ---=--- =-===-== __—— ) (Respundents PR E
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W.P.No. 1369/2010 ' | s

Mst: Muntahina Bibi e © (Petitioner)

Govérnment of Khyber Pakhtunkhwa & others--------- (Respondent) : v

Respectfully Sheweth:-

BEFORE THE'HON’ABLE PESHAWAR HIGH COURT, PESHAWAR |

[\

o

PARAWISE COMMENTS ON BEHALF OF RESPONDENDT NG 4 TO 7 ARE AS

. Noneed toreply, —. - [ . -0

0

- VERSUS o

<

AN

K

~ UNDER: e

- -
- . ~ -

|

§

] Lo
o,

0 e
PP

Noneed toreply. = ° - . . e A f i

st t i D an T A T

It is correct. The Petitioners were granted the said leave with out l
“pEy "BUL théy failed .to resume their duties on expiry of the leave |
period and violated the concerned rules. Therefore after complying
with all the codal formalities, the petitioners were dismissed from 5T
their services vide order dated 1 13/08/2010 (copy atiachca as Annex: ; <o

A s A ey o Abd

a .

;
e J
A) Aetomer X e e D ¥ &
. .

Reply of this Para is co:;cernini.j,_r with re'spondexlt_ No. i.e E.D ¢ !,
(E&SE), Swat. . ATt e T AT A A

g - . R i

i
1
|
b
f

Incorrect, Reply has l/)éaen givlc_‘ah'i_in Para No. 3.

Incorrect, the Teacher d1d not a_ﬁt'exid their duties, theréfore" th!ey ,"':\'
were not enj;itled for receiving any salary etc, for the absence period.

Baseless, the petitioners “never found attendir;g their duties, -
therefore they were not illegible for any salary etc on their illegal

.demands made by them in this respect. (Copy of the report of ADO
(F) of the concerned circle attached as Annex: B).

Incorrect, the petitioners have iime and again been directed to
attend their duties and further atiend office of the DDO(F) to justify
their illegal prolong absence from duties, but they every time failed
to do so"(Copy-of the findl'Show Cdtse notice is attached as Annex: C
for ready reference), therefore the petitioner have no legal right to
approach this Hon’able Court on'tae following grounc s, amongst
others:- . L x T

GROUNDS:




Incorrect: The petitioners have begn dealt with accordance with law and

the concernrules. .. s - o o
Incorrect the petitioners failed to attend their duties aﬂer 01/01/2007 in R
spite of time and again direction of the competent authorit uy theretore they

 have now bccn( lcumnalud from \ln.u -services Laller fulfilling (he legal |

m .
formallt:es ,vide this office order Endost Nolllll 16 Dated 13/08/2010
(Attached as Ann:D) - )

 Baseless. - ' ‘
Baseless and illegal.
" Baseless .the petitioners ever remamed out of their.duty station elther they - o

remained abroad or in Islam Abad with their Family , Thcrefore they were

not :Ilcg,lblc for salary ete under the rules .

. : it,is therefore most. humbly prayed that the petxt:on bun;, bascless
and up,lawful, be;dnsmxsscd {rejected ».vnh cost.

~RESPONDENT NO.7

. DEPUTY D;3TRICT OFFICER (F)
“1¥ ! PRIMARY EDUCATION SHANGLA. -

_ Execunvs DISTRICT OFFICER ‘ »
- ELEMENTARY & SECONDARY EDUCATION SHANGLA

Qa&w .

RESPONDENTNO.S © . T RESPONDENTNOS4 - © . :
. DEPUTY DISTRICT.OFFICER () : Y. EXECUTIVE DISTRICT OFFICER ... . :
.- PRIVARY EDUCATION SWAT: | f

Ot

ELEMENTARY & SECONDARY EDUCATION SWAT,




BEFORE THE PESHAWAR HIGH COURT, PESHAWAR

WP No 1369/2010 = )

Mst. Mumtahina & others ' S - ' (Petitior_'ner)

VERSUS S L

: . . i
_Govt. of Khyber Pakhtunkhwa & others . .= e (Respondents) g
AFFIDAVIT ‘ ' B

I'Mr. Abduliah ESC (E&SE) thngla ufﬂce of rhe ExeCutlve District Cifice 5hangla, do hereby

solemnly affirm and deciare on oath that the contents of the accornpanying parawise Comments

submitted by respondent No 4 to 7 are true and corre«.t to the best of my knowledge and belief and

that nothing has been concealed from this Hon'able Court. ‘
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" BETTER COPY

OF . THE EXECUTIVE' DISTRICT

OFFICER. ~ ~ .ELEMENTARY == &

SECONDARY EDU;  ~ DISTRICT

'SHANGLA. . o
OFFICER ORDER; . - .. = . BRI

REMOVAL FROM SERVICE:

Keeping in view on prolong absence from duty in-respect of -
Miss. Lila Khalid and Miss Mumtahina PST GGPS-Damorai w.e.f.. |

~1.7.2007 as reported by the ADO, Circle enquiry officer Conducted -

enquiry on 28.10.20088.- 7 " . K _ . SR
They Tar¢ " failed to attend their- duties on_ their respective o
schools or Lo respond: of this a office show cause notice issued vide
No. 262-63 dated 15.1.2009 and legal notice bearing No. 2726-27
dated 6.5.2010 on 1lome Addressed and subscequently noticed dated
2.6.2010 and further published in News Paper on daily Mashriq and:
Shamal 11 & 12 June, 2010, -+ - e A
= -FEEbovE famed teachers are further failed to attend their -
dutics and no response received to this office so for., e
Therefore, Miss Lila Khalid and Miss Mumtahina ‘PST
Female teachers of the GGPS-Damorai are _hereby .remoyed/
dismissed from their services under Rules 8-A of the Khyber:
ljukluunkl_nvu Govt; Servants (12 &d). Rules I9l_3' _conv.eyed;;_to this "

e e

office vide:Govt; KPK (Estab) Admn Department letter No.SORMH. .- = .
(E&LAD)2(4)2000 dated 182001 ww.e.f. 1.10.2010 in the'inteiest of ~

public service with immediate effeet. .

_ EXECUTIVE DISTRICT OFFICER
ELEMENTARY & SECONDARY EDU; .~
- -DISTRICT SHANGLA ' :

EndstNo. 11111-16 . . Dated: 13.8.2010
Copy of the above is forwarded:- . I T

l. The PA to Sceretary to Govi; of KPK Peshawar

2 The Director of (Ele: & Sacy; Edu;) KPK , Peshawar

3. The District Magistrate/ DCO, Shangla.

4. ‘The Deputy District Officer (F) Pry; Shangla.

S The Head Teacher GGPS:Damorai.

0. The Distriet Accounts Officer, Shangla

7. ,

P. File. -

EXECUTIVE DISTRICT OFFICER
- ELEMENTARY & SECONDARY EDU;
' DISTRICT SHANGLA -
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OF 'THE-}, EXDCUTIVE DlSTR[CT

OFFICER ELEMENTARY &
SECONDARY . - EDU;  DISTRICT
SHANGLA. . S
‘No. 2726-27 Dated: 6.5.2010
To. .
' . Miss Lila l\halld PST GGPS Damoral
D/o Haji Baduzaman, s e
- R/o Village & P.O Damomi, Dlslt Shangla L
2. Miss Mumtahina PST | S
D/o Haji Bawar Khan, o ' BRI
"R/o Vlllage & IS O'Damoral sttt Shang._,la Sl
Subject: . FINAL NOTICE FOR ATTENDANCE
Memo:

reference this olhee large No of previous show cause nouees
No. 1753 dated 16.1.2005 No. 9849-50 dated 7.9.2006 No. 1437
dated 28.11.2006 well as your replies are still awaited. ~ - 3"
The office of the undersxgned and the DDO (ET) Pry; Edue,
Shangla has also d;rccled you-time to time to attend the school and -
resume your duties regularly but have not complied the ordérs: So..
for. In this connection the DDO (F) has again reported that you: have
continued absent w.e.f i.10.2007 ‘it is also pointed out that all- the: .
necessary prou."x:. :eg,ardmg absence’ from duty i.e. dxrectlonsf,;i.
§ conductlou of enqumes have been completed agamst you. : '
However, you are once again. directed to atiend your school
. and resume your duties with in 14 days positively. If you failed to*

‘attend the school” wxlh i thc supulated penod legal actxon w:ll be
" taken ag,amst you. P A .

7/
5
A

LXLCU T iVIZ DlS'l RICT Ol FtCER
E LEMLNTARY & SECONDARY LDU

oo Ty DISTRI(,T SHANGLA -
Endost; No. 2728-29 = Datcd 65?010
COD)’ of the above is forwarded 1o lhe “, ..__ T !
1. The Director (E& SE) Edu; Peshawar '

20 The Depul; District Ottlccr (F ) Pry, Edu Shangla

. EXLCUTIVE DISTRICT OI’FICER

LLEMLNTARY & SECONDARY EDU;
DISTRICT SHANGLA

2 R M’WS’E-f;
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SHOW CAUSE NOTICE ’
Mr. Fazli Wadood I2dO ( E&SE) Shangla - as SRR
competent authority, under the NWFP, Removal (romfi o
service (Special Power) Ordinance 2000, do hereby serve. -, -
you Miss Mumtahina PST-Damerai Shangla as follow;. a
No0.262 dated 15.1.2009.
L That consequent upon- the complet:on of inquiry | conducted agamst
you by the inquiry committee: for which you were given: opportunity
of hearing vide office communicator NW 2008 .

;
i
i
:
H
|

and N S
i. On going through the finding and' recommendation of the inquiry .
. committee. the material on record and other commltled papers

including your defence before the said committee. - o
I am satisfied that you have committed the lollowmg aels/omlssnons R
specified in section 3 of the said ordinance. ' i
a) As per enquiry report of Miss Jamila Begum Ado (F) memo NO '
A-98 dated 28.10.2008 and detail statement of H/T GGPS-
Damoml you were will fuliy absent from your duty w.e. f
T 1.5.2005., '
b) Your previous apphcatnon EOL for two. year from 4 10 2005 to
30.9.2007 have been received from DDO (F) vide her memo No.
2486 dated 12:4.2007, which were also found bogus in’ the llght,
o of the above enquiry report.
;}\\_',/.'" ¢) Your charge/ arrival report and duty conﬁrmalxon report from
Y /T (;G *S-Damorai dated 28.8.2008 have become declare t oogus
in lhe light of criquiry report.
d) All the previous enquiry and final show cause notice has been
issued from DCO, Shangla memo. No. 17252 dated 15 11 2005
still out standi ugamsl on your part up till now. :

2. As a result thereof, 1, am competent authority have lentatnvcly i
decided to impose upon yau the penalty of Removal from
Service under scction 3 of said Ordinance. S
you are. therefore, rcqu;red to attend the office of the DDO (F)‘ S
with in 7 days & show causc at to why the, aforesaid. penalty
should not be imposed upon you and also mhmat" whether.you,
desire 1o be heard in person.’ i TR
4. it no reply to this notice is received within’ Fxfteen days off'lts
’ delivery in thc normal cause of circumstances, it shall ‘be
plresumed that you have no defence tc put in and in that case as
exparte action shall be taken against you. :
5. Thy copy ol the !mdmgs of the inquiry committec is e.lclused. "

[

. COMPETENT AUTHORITY

T N S P T L Y SRR

ol A"";‘E' "ﬁ.E! o L Dt

L
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SHOW CAUSE NOTICE

Mr. Fazli Wadood EdO (E&SE) Shang'a —as ] _ o | }
competent authority, under the NWIP, Removal from |
service (Special Power) Ordinance 2000, do hereby serve. c

vou Miss Mumtahina PST -Damerai Shangla as Iollow
No0.262 dated 15.1.2009. -
i That Lonsu;u«.nl upon the wmplc.tlon of inquiry conducted against
you by the inquiry committee for which you were given opportunity
of hearing vide office communicator No. A- 98 dated 28, iO 2008
and : '
ii. On going lhroug,h lhu imdmg, and rc.commcndation of the mquxry-
committee. the material on record and other commltu,d papers
including vour defence before the said committce.
I am satisfied that you have committed the followmg acls/omlssxons
specified in section 3 of the said ordmance
a) As per enquiry report of Miss Jamila Begum Ado (F) memo NO
A-98 dated 28.10.2008 and detail statement of H/T GGPS-
Damorai,  you were w:ll fully absent from your duty wef ,
5. 700\
b) Your previous application EOL ior two ycar from 4.10. 2005 to
30.9:2007 have been received from DDO (F) vide her memo No, *
2486 dated 12.4.2007, which were also found bogus in the. hght
of the above enquiry report. '
¢) Your charge/ arrival report and ‘duty confirmation n.porl from
/1T GGPS-Damorai dated 28.8.2008 have become declare bogus
in the light of enquiry report.
d) All the previous enquiry and final show cause notice has. been
issued from DCO, Shangla memo. No. 17252 dated 15 11.2005
still out standi agamst on your parl up-till now.

©

2, As a reswl thereof, I, am compctent authority ‘have tentatively
decided to impose upon you. the penalty of Runoval from
Scrvice under section 3 of said Ordinance.

3. you are. therefore, required to attend the.office of the DDO (F)

with in 7 days & show cause at to why the aforesaid penalty
should not he nnpmul upon you and also intimate wlu.l!u,r you
_ desire to be heard in person.
4. il no reply to this notice is recéived within Fifteen days of its
defivery in the normal; cause of circumstances, it shall be
piresumed that you hav«. no defence to put in and in that case as
exparte action shall be taken against you,
Thy copy of the findings of lhe,mquxry committee is 'enclo"se'_d. .

o

COMPE’ f ENT AU"'I-IORITY

EXECUTIVE DISTRICT OFFICER )
_ELEMENTARY & SECONDARY EDU::
' - DISTRICT SHANGLA =~
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OFFICER  OF THE DEPUTY DISTRICT %%

OFFICER (F) PRIMARY EDUCATIN; DISTRICT
SHANGLA. o 3
No. 331 DDO (F) Pry; Tdu, Shangla Dated: 8.4.2017

The Executive District Officer
(Schools & Literacy) Sh;mg!zu
Subject:  LEAVE WITH _OUT _PAY IN R/O MST. LAlLA
KHALID AND_ MST. i\/lUM'I’AI-]"'II\JA_‘1 POST _GGPS-
" DAMORAL

Memoy A

With reference to your office No. 9157 dated 4.10.2007.
As per record of this office and the report of Assistant District Officer (1)
Circle Shahipur as well as Head teacher Govt Girls Primary School
Domorai. The concerned P.STs were applicd for leave without pay for -
Twooveas upto 31.7.2007. the case was submitted to your office for
sanctiion of feave, But sanction not accorded uptill now. |

Now as per report of Assistant District Officer/ Head teacher

concerned, teachers have not given arrival report for duty. after exparty of

theie feave fes 31.7.2007/30.9.2007 and also absent w.c.f 31.7.2007 uptill |
TTONN
Henee it is requested that < special enquiry may please be conducted

against the above numed teachers for further'necessary section. Please.

DEPUTY DISTRICT OFFICER (F)
PRIMARY EDUCATION, SHANGLA. |

e
i
¢



PTG
/' LIS
-4 g
.

AR

’-'l: LDy tn N

IN THE PESHAWAR HIGH COURT, PESHAWAR

Writ Petition No.1359/2010

Mst. Mumtahina Bibi & another. . ... ........ Petitioners
Versus
Govt. of Khyber Pakhtunkhwa & others. . . . .. Respondents

K=>EPL=E=09<=R=><=>

REJOINDER TO THE PARAWISE COMMENTS .

ON BEHALF OF RESPONDENTS NO.4 TO 7.

C=>EO=E=>OL=O=>O<=>

Resgectfu‘llx Sheweth:

1.

2.

. dated 13.08.2008.

Needs no rejoinder.

Needs no rejoinder.

Admitted upto the extent that the petitioners were

granted leave without pay which.was sanctioned

~under the Leave Rules 1981 from 01.10.2005 to

30.09.2009 vide Endst.No.251 dated 13.08.2008,
copy ofv which is already annexed as annexure o

available at page No.11 of the main Writ Petition it is
J0-09-09 v

nnterestmg that their leaves were upto 1’% 08 2008xbut

_g-—-.-: I

were terminated vide order with Ends—t.l‘.lo.11111f16.




~
g ”\"(

That both .th'e petitioners were removed from their

services who were reinstated/ adjusted at GGPS

Damorai  vide order having Endst.No.1101-
8/F.No.2/Vol-3/Entt/DEO(F)  Pry: Swat  dated
29 05 1995 Copy of which is already available at

page No.12 as annexure “D” of the Writ Petition.

Incorrect,' the petitioners took over their charges at
GGPS Damorai after the completion of long leave

through arrival/ charge report, copy of which is

~ available at page No.14 as annexure “E” of the Writ

Petition.

Incorrect, the petitioners after the expiry of their

. leaves, approaches*,;af/gsyto respondents for submission

of their charge reports, but were not accepted as

there was no post in the said school and have

received no salaries so far.

Incorrect how it was possible for me petrtloners to

M__\

attend their duties, when their arrlval/ charge reports

ST R LT )

were not accepted in the said school. They are ehglble |

for their salaries as they after the explry of their

without pay Ieaves immediately appeared before the

- respondents but their charge reports were not
R -

accepted.
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‘Incorrect, the whole proceedihgs condu&éd by the -

respondents are illegal and without justifications, any

notice/ order/ summon has neither been served upon

~ the petitioners, rather when they are seeking remedy

through the instant constitutional petition, then how it

was possible for them to loss the 'opbortunity provided

by the respondents.

GROUNDS:

A.

Incorrect, the petitioners have not been dealt in
accordance with law and the concern rules, nor equal

protection of law has been extended to them.

Incorrect, the petitioners were on extraordinary leave

without pay under the leave rules 1981, for the period

of two years i.e. from 01.10.2005 to 30.09.2007, after

M -

G T T T T

that their arrival/ charge report was denieds the

proceedings, if any, taken against them is totally the

violation of Iegai rights especially newly added Article
10-A in shape of 18" Amendment in the Constitution

of the Islamic Republic of Pakistan, 1973.

Incorrect, the rule. of ponetentia has been vjolated and -

-also numerous judgmentgof the superior courts about

the subject matter have totally been ignored.




D.

KON

'Incorrect, the petitioners if denied at t'his stage will

not be able to apply afresh due to the basis of

qualifications and their age limits.

Incorrect, the petitioners are/were ready to join their

' duties, denial is on the part of the respondents they

are eligible for their outstanding salaries.

It is, therefore, most‘humbly prayed that on

acceptance of the instant rejoinder to parawise

comments on behalf of respondents No.4 to 7 the Writ
Petition bearing No.1359/2010 may kindly be allowed

as per prayer.

- Petitioners
.~ Through /( L/

Malik Muha mad Ajmal Khan

Dated: 25.04.2011 Advocate, Peshawar

N
W




IN THE PESHAWAR HIGH COURT, PESHAWAR

Writ Petition No.1359/2010

Mst. Mumtahina Bibi & another. ... ......... Petitioners .
Versus _
Govt. of Khyber Pakhtunkhwa & others. . . . . . Respondents -

"AFFIDAVI ;
I, Malik Muhammad Ajmal Khan Advocate, Peshawar, as per.

instructions of my client, do hereby so!em‘nly affirm and
‘declare that contents of the ‘accompanying Rejoinder are |
true and cor_reét to the best of my knoWIedge and belief and

nothing has peen concealed from this Honourable Court.




Case No.....

(DAR~UL~QAZA2, SWAT oot
FORM OF ORDER SHEET

..........................................................................

5

T .. of

Serial No. of order

Date of Order or

Order or other Proceedings. with S/gnature of Judge and that of parnes or counsel where

7

. _/l {1.“, ’-'ru«';é'f';"-“'-"'"-": , L et s

o
I g

or .proceeding Proceedings necessary.
1 2 /3
12-3-2015. | W.P. No. 1369-P/2010.
. Present:  Malik Muhammad Ajmal Khan, Advocate. t01
B the petitioner.
i Mr. Sabir Shah, AAG, for the official
y respondents.
Mst. Bilgees & Mst. Zmboon respondents No.
9& 10, in person.
MALIK MANZOOR HUSSAIN, J:- At the very outset,
l :
learned AAG raised a preliminary objection to the effect that
| termination order of the petitioners has been passed during
) pendency of instant writ petition, therefore, (his petition is no
§ more maintainable Under Article 212 of the Constitution.

Since the comments has already been received. therefore. at
this stage, without touching merits and demerits of the case.
we deem it appropriate to send this petition to the concerned
quarter to freat it as representation and thereafter pass a
proper order in accordance with law and rules applicable
therein.

With the above observation, the instant petition
is disposed of accordingly.

Announced
Dt 12-3-2015.

. Nawab




To

Poes

‘The Worthy Director (E&SE)
Khyber Pakhtunkhwa at its Directorate,
Dabgari Garden, Peshawar,

Respected Sir,

The petitioners very humbly submit as under:

That the petitioners are the permanent residents of

Damorai, Tehsil Alpuri District Shangla.

That both the pétitioners were appointed vide

' DEO(F) Endst.No.1181-6/F-NO/Vol(13/Est/DEO  (F)

Primary Swat dated 29.05.1995, as PTC Teachers

g S

now PST's, whereafter both took charges of their
posts at GGPS Damorai District Shangla by that time
District Swat on 30.05.1995.

That both thé petitioners applied for the grant of

extraordinary leave without pdy, which was

_.sanctioned under the Leave ARuies 1981 from

01.10.2005 fo 30.09.2007, vide Endst No.251 dated
13.08.2008.

That prior to the above both the petitioners were
removed from their services who were reinstated/

adjusted at GGPS Damorai with immediate 'effecf

vide Endst No.1101-6/FNo.1/  Vol-3/Estt/EDO(F)

Swat.,

>
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That both the petitioners took over their charge at
GGPS Damorai after the compleﬁon of long leave

through arrival/ charge report.

That since then there is no pos} in the said Schooll
nor there is any salary, received by the petitioners
although both have submitted their charge reports
in fhe office due to non-acceptance of the said

reports by the Head Teacher of the said School.

That the petitioners approached the respondents
time and again for their genuine grievance/
demand, but their genuine and Iégol request has
not been complied with by positive answer/ reply

on behalf of the respondents.

That having no other adequate, dalternate,
efficacious and speedy remedy ’rhé petitioners
approached the Honourable Peshawar High Court,
Peshawar through Writ Petition No.1369/2010,
wherein the comments were dske_d for from
respondents No.4 to 7 within a fortnight, vide order
dated 19962010 (Copy of the Writ Petition and

order sheet is attached as annexure “A").

That when the said order was not complied withthe

Hon'ble D.B of the Peshawar High Court, on

22.09.2010 directed the respondents No.4 to 7 in the

« e e .

following words;

AgiEsED
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\j} T. /7 ; | ] O
' \A_L )/
4 v
ATTESTED

‘Resfomfents No4 to 7 have failed to file their comments
despite of expiry of more than four (04) months period and
because they were duly served and directed to do so.

Mr. Akhtar Naveed, AAG, present in- Court in some
other case, was apprised of the situation, who promised that if
he is provided a copy of the petition he will contact the

respondents and direct them to file the comments. Office shall

repeat a notice to respondents No4 to 7 for comments with a
warning note that this time their fnontﬁly salaries would be
attached and proceedings for éontempt of Court would be
initiated against them, if they failed to submit the comments
while the office is also directed to supply a copy of this Writ

Petition at the cost of the petitioners to the AAG for doing

the needful. Adjourned for a short date

Followed by order sheet dated 03.11.2010;

“Latter wants.time to file comments. Allowed. May do
so within three days. Adjourn to a date in office.

(Copies of the order sheets are attached as

annexure “B").

That the comments were filed on 2nd November,

2011 by the said respondents. jointly, but after the

dismissal of the petitioners on 13.08.2010, as alleged

by them without proper/ regular inquiry against
them, which order is also ambiguous and prepared
in a Back date. (Copy of the order dated
13.08.2010 alongwith comments is attached as

annexure “C" & "C/1" respectively).

@



1.

12.

Dated: 23.04.2015

That the petitioners filed their rejoinder in the light of

~ order sheet dafed 18.01.2011, wherein they clarify

their position and this was the reason that the

Hon'ble D.B of the Peshawar High Court, Mingora

Bench through an order dated 12.03.2015, sent the .

Writ  Petition to your good-self fo treat it as
representation and, thereafter, pass a proper order
in accordance with law and rules applicable

therein. (Copy of the rejoinder and order dated

-12.03.2015 are attached as annexure “D").

That the petitioners want to submit the instant

petition before your good-self for proper order

nlease.

Petitioners

1. Mst. Muntahina Bibi
~ W/o Muhammad Saleem

2.  Laila Khalid
- W/o Muhammad Igball
PTC, now PST Teachers
G.G.P.S Damordai, Tehsil
Alpuri, District Shangla
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BEFORE,THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
"7 - PESHAWAR .

R

,

-

« //
et

" Miss.Muntahina Bibi D/O Dawar Khan............—ooo Appellant

Chief Secretary and others..................ccccoeoeeiioioi ... Respondent

S.No | Description of | Annexure Pages
Documents

1- | Para-wise Comments | ------------ : 1-2
2- | Affidavit | e 03

3- | Annexure
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
Service Appeal No. 952/2015
Miss. Muntahina Bibi D/o Dawar Khan.........coevrncunen.. . Appellant
Versus
Chief Secretary and others........covvviriiecicicicere v .. Respondent

%4 .
PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO 9; TO 07

Respectfully Sheweth.

Preliminary Objections:

1. That the Appellant has no cause of Action and locus standai.

2. That the Appellant has been stopped by her own conduct to file the
Appeal. | - |

3. That the Appeal is bad for non-joinder and mis-joinder of unnecessary
Parties.

4. That this Hon’ble Tribunal has got no jurisdiction to Adjudicéte th
matter. | '

5. That the Appeal is not maintainable in its present forum.

6. That the Appeal is time ba*:(éfz&a

Facts:-

The reply is as under:-

1. Pertain to record.
2. Correct as per record.

3. Itis correct that the appellant was granted the said leave without pay
for the period of 02 years w.e.f 01-10-2005 to 30-09-2007 vide Endst:
No-251 dated 13-08-2008. (Copy attached as Annex: “A”) However on

the Expiry of the said leave Appellant did not join her duties and
remained willfully absent till her removal.

4. Incorrect and baseless because the appellant failed to resume her duty
after expiry of her leave period and violated the concerned leave
rules. Therefore, after complying all the codal formalities the appellant

was removed from her; service vide order No-11111-16 dated 13-08-
2010 (Conv attached as Annex: “8”)




. Pertains to Court Record

. Incorrect and baseless legal parameters are observed.

7. Incorrect and baseless and the appellant has been removed from her.
service in accordance with law, while following the proper procedure.
Such as:- ‘

a. Enquiry report dated, 28/10/2008 (Copy attached as annexure “C”).

b. Show Cause dated, 15/09/2009 (Copy attached as annexure “D”).

c. Final notice for attendance dated, 06/05/2010 (Copy attached as
annexure “E”). ‘

d. Notice for attendance ffﬁibugh Daily Mashriq Peshawar dated,

11/06/2010 and Daily Shimal Swat dated, 12/06/2010 (Copy attached
as annexure “F"}).

8. Incorrect No Departmental Appeal filed by appellant hence the Appeal
is not maintainable. Reply to grounds are as under.

GROUNDS:-

A. Incorrect because the department has fuifilled all the codal formalities

against the appellant and finally removed her from service according
to Law and Rules.

B. Incorrect and baseless due to the fact that the appellant was removed
fyewn service after fulfilling all the codal formalities as per law.

C. Incorrect there is no contradiction in the proceedings and impugned

order.
"D. Incorrect the imp' ned order is in accordance with faw and rules.
50
Respo dgft No- ] Res ent No-04
Director of (E&SE), DDO/DEO (F) E&SE
Khyber Pakhtunkhwa District 8hangla
Peshawar

e =
Respb%/No—OS;% : R SM%Q&BV

EDO/DEC (M) E& SE DO/SDEO (F
District Shangla irimary Educatlon

| District Swat
es pﬁﬁf@?

DDO/SDEO (F)
Primary Education
District Shangla

|
|
R
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

" PESHAWAR

Service Appeal No. 952/2015 +

Miss.Muntahina Bibi D/O Dawar Khan............. . e, Appellant

| | - Versus |

Chief Secretary and others..."..................... Respondents
| AFFIDIVATE |

| Mr.Barkat Ali, Superintendent BPS-17 Office of the SDEO(F)
Primary Education Shangla do hereby solemnly and declare on oath that the
comments of the accompanying para-wise comments submitted by the respondents
No-04 to 07 are true and correct to the best of my knowledge and belief and nothing
has been concealed from this Hon.Court. |
\ o

e

DEPONENT
15501-2272907-1
[dentified by
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BETTER COPY OF PAGE- . = //
ANNEXURE

OFFICE OF DISTRICT OFFICER(M&F) E&SE EDUCATION

SHANGLA. -

OFFICE CRDER

Sanction is heréby accorded to #he grant of extra

ordinary:leave without pay under the leave rules 1981 to the.

following PSTs feachers.fo# the period noted against each.

. ... Necessary entries to this effect should be made in

S, No.

‘their service Books,

Hame of poats/school

1.

2e

Miss. Tdiala Khalid

PST,GFS Damorai

Miss, Mumtahina Bibi

- PST GGPS, Damorai

Period
1-10-05 to 30-09-07
(2 years)

sd/-

Executive District.Officer,
Elementary & Secondary Edus
Pxzhmeex Shangla.
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' Keoping 4in viev on pmlong abgsnce from Auty in .
Beapcet of fiasglila ikalid and MiseiSustabina PST 4GiS-Damorsi wupss
Ye0efe 1=7= 2007 ap reported bty the ALO,Circls cnqnw officey Gondnoud‘
cncuixw on 28-10-08,

. Thoy sre failed to attend theipy duties on thsir
respective schools or t0 respond of this office shov gauss notive
issued vAde [0,262-63 dt:15~1=09 snd I@gul sotice dearing 1.0,2726-27
4t36-5-2010 on Homs sddrssed znd subseguently boticeed dated 276/2010
s2d further Fublished in Naws Paper oca dsily Ma Mq and ihemel 11812
June 2010,

mamv.mcommsmrmmtmnw e
their dutie @ snd no pesponce mdm to this ana« 8 far,

mmtm.m"uh khalid and Maimntskns P57 Rexald

taschers o I GGrPS~-Damorel are heredy remaved/Dismissed frcm their
services u-nder Rules 8~A 02 the Khybad :skhtoonkhow Goviiservanta
(EaD)sules 1973 eonviyed 3o this effice vide Goves K.P.E(Ested:) -Adsn
Lepsrtuent lettap KooS8OR/A(ELLD)2(4)2000 dated 01/6/2001 vee.f 1.‘10.
in the inmrest of FPublic service with mgto efteat,

A,

Cndatifo ,

Copy of tho shove 1. :mu-uz-

- 1)  The PA to Gesretary to Gove1of K.Pek Fsahawma.
2) The Direotsr~ir(Bleit8esyikdu:) t.:.mm.
3) The District Eagistrate/ICO,dhengle. .

§) The Deputy Bistriot Officer(¥)Pry: ahanglas

5) Th e Reitescher GGPS ~Dsmorsi,

6) T™h e mstuct Assounts Dtaou,shnah.

8) 7P, File,




OF THE EXECUTIVE DISTRICT

OFFICER ELEMENTARY &.
SECONDARY- EDU; DISTRICT
SHANGLA. L

OFFICER ORDER;
REMOVAL FROM SERVICE;

Keeping in view on prolong absence: from duty in respect of
Miss. Lila Khalid and Miss Mumtahina PST GGPS-Damorai w.e'f,
1.7.2007 as reported by the ADO. Circle enquiry officer Conducted
enquiry on 28.10.20088. ' , S
' They are failed to attend their duties on their respective
schools or to respond of this a office show cause notice issued vide
No. 262-63 dated 15.1.2009 and legal notice bearing No. 2726-27

~ dated 6.5:2010 on Home Addressed and subsequently noticed dated

2.6.2010 and further published in News Paper on daily Mashriq and
Shamal 11 & 12 June, 2010. :

The above named teachers are further failed to attend their
(dutics and no response received 1o this office so for. :
' Therefore, Miss Lila Khalid and Miss Mumcahina PST
Female teachers of the GGPS-Damorai are hereby removed/
dismissed from their scevices under Rules 8-A of the Khyber
Pukhtunkhwa Govt: Servants (I3 &d) Rules 1973 conveyed: to this
olfice vide Govt: KPK {Iistab) Admn Department letter No. SOR/H
(E&AD)2(4)2000 dated 1.8.2001 wef 1.10.2010 in the interést of
public service with imeediate eltect. . ‘

O S
WA L A, AN

~ EXECUTIVE DISTRICT OFFICER
LEMENTARY & SECONDARY EDU; -
DISTRICT SHANGLA . :

Endst No. 11111-16 Dated: 13.8.201¢ 7
Copy of the above is forwarded: ’ e i
L. The PA to Sceretary 10 Govt: of KPK Peshawar . . A i
2. The Director of (Ele: & Sacy; Edu;) KPK , Péshawar o ' 4
3 The District Magistrate/ DCO, Shangla, ‘
4. The Deputy District Officer (F) Pry; Shangla.” . - ' :
3. The Iead Teacher GGPS-Damorai. _ ' o
6. The District Accoums Officer, Shangla - T . A

)

P File.

EXECUTIVE DISTRICT OFFICER .
ELEMENTARY & SECONDARY EDU;
DISTRICT SHANG! A
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Assistant Di#trict Officer(F) |
' Circlé Shahpur Shangla
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" Extra Ordinary Leve Witnout Pay Miss Laila Khalid and Mumtahina PST.
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s BT U e 101§ Leave without Pay fe A Z(PST 23 ;wu&f 5 L/)Lf Loublo T
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Govt.Girls Primary School

Damor.ai.“ Dis#; ‘Shangla

’dbub

SRR ] S

e

U

PRV : . .
o G e e . . L. T . .



e o o e

Qe

PROry

r

3 f’g;"W;"-»sr{OW CAUSE 3 TICH

ey vanld _tadood LY’ (25E) Shonsln.

.,‘

SEUN T s e Wt l:onuq Provi: e l{uuuvul from servize (Special Powes) uulm.mu. 2000, do
Urcby serve you, .‘v}rss) ‘V‘um‘ ohlna PS‘I‘-DamDraJ. S.H\ap)ﬂuw.. : /\/0 L[L
ol . . . SRR i t .
: Lo : ; a8
i (i; %Y i hatt consuquuu upon the comp? cl:ou ol'i mqum mnduclul .1;: aingt you by
. ﬁht. Inquiry Committee for whicl you wege given uppuriunityof heari mg.
K ‘-"wdc ofl‘icu wmuummlur No 3 dated, dud
. igeo AL e
. : ', . ’ . "‘ \ ,“.;[ . " '. ‘4
i) On going lhrough thc findinus and m.omuwulalwn ol‘]‘ll!n. a[rqmty-‘ :
e ,-JComnutlcc, the malcrlal on record and ollgu LUI!IILLlLd papers mcludw :
: L o ,.you: defence before the said Commuu.c 5y .
) Iam Sd.l\dul that you havc comruttcd the lolIowm«n ‘s/ummwm specificd in su.tum:}m lhc Lo .
Csuid Occdingpen, - 410 )
. (@A par enculry repnvt af MJ.es,Jsmlla' Begum ADO (F) "memohy
NG.4=-95 dt; 48-10-03 and detsil statement of [1/T GGPC-D.moral,you were A
will fully absent frem ysur duty We2els 01=-5~05, i A
: H(wraur previsug - appl;cat:nn EOL fcr two

. sycor fron 0-&/10/?
R ’O/J/O? h‘avq ibeen.recived: from DDO(F). vide: her mewo ‘NO.2456 dt-: Ir/-‘l/

whlch -viere. - 311" Iround bogus in the lipght eo? ithe- ‘Abovy /g

,‘c")qu:tr'y report.
Fiy(c)yYour charge/srrivel repert, And duty. cowlfirmetien. repert
Lroai W/T. OGP omor L8t 28/%/ 8,.have become declare§
5o : : f

('nClJlI‘V re- . frae o ||.| 1.] \,.,.l_ .'.‘ l H
; ,%( pLethelpr Y},r.ﬁ.ﬁ:_ eRGuiryiand: £
1o fr m4 DCO: ahangls Zeme, NO, 17 52‘glt
O art"-u ,\ta.ll new, ".: AT

A5 I r A '-amicompctcnt zm(horlt 2 h:wc lcmaln«,l)"i Lcudcd 10" impose- il
. yox; lhc‘ peqnlty ,f Removel from S uudv..r‘ sccuon 3 a[‘ Ihc suid
Crdinanee, + Cemy

. “attang the office np: 8h poo QB‘) with
e, lhcrt.foro» n.quucd 10 show cause as - why the aforgsnid pcn.lllv slwuld not be
ol upou you tmd .nlso intimate whether G -!csm. to e hulrd 1 person,
4 i o u,ply 10 uus nolscc is xcccwu.l within ¢ '~cn days of s delivery in tlu. nouu al
T course of u.u,ums a:}ccs it shall. be presumed g you have no dvfcnu. Iorpul m und in
Uil carsie a3 u\p'm, .}cuon shqi be’ t'lkcn ug:uns. vnu

o
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' District Shangfa, ¥t iy
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I am satisfied that you have committed the following acts/omlssmns'

BETTER COPY

SHOW CAUSE NOTICE

~ Mr. Fazli Wadoad EJO ( &SE) Shangla as

competent  authority, under the NWFP, Removal from
service (Special Power) Ordinance 2000, do hereby serve.

you Miss Mumtahina PST-Damerai Shangla as foilow_
No0.262 dated 15.1.2009.
That consequent upon the completion of inquiry conducted agamst
you by the inquiry committee for which you were given opportunity
of hearing vide ofiice communicator No. A-98 datcd 28.10.2008 .
and
On going through the finding and recommencation of the 1nqu1ry

. committee, the material on record and other commmed papers .

including your defence before the said committee.

~specified in section 3 of the said ordinance.

8]

G

LA

a)

b)

d)

As per enquiry report ol Miss Jamila Begum Ado (l’) memo NO.
A-98 dated 28.10.2008 and detail statement of H/T GGPS-

Damorai, you were will fully ab_sle;rl}t_‘_”f_‘ggy.r‘x your duty»w.e._f

1.5.2005.

Your previous apriication EOL for two year from 4.10.2005 to

30.9.2007 have been received from DDO (F) vide her memo No.
2486 dated 12.4.2007, which were also found bogus in the Ilght
of the above enquiry report. -

Your charge/ arrival report and duty confirmation report from
H/T GGPS-Damorai dated 28.8.2008 have become dcclarc bogus
in the light of enquiry report.

All the previous enquiry and final show cause notice has been
issued from DCO: Shangla memo. No. 17252 dated 15.11 2005
still out'standi against on your part up till now. .

_ As a result thereof, [, am wmpucm authority have tentatlvely

decided o impose upon you the penalty of Rcmoval from,
Service under section 3 of said Ordinance.

you are, therefore, required to attend the office of th(. DDO (F)
with in 7 days & show cause at to why the aforesajd penalty
should not be imposed upon you and also intimate whcther you

desire to be heard in person.
il no reply to this notice is received within Fifteen days ot’ its

delivery in the normal cause of circumstances, it shall be
p{resumed that you have no defence to put in and in that case. -as

exparle action shall be taken against you. ,
‘Thy copy of the f'ndmgs of the inquiry committee is enclosed :

COMPETENT AUTHORITY
EXECUTIVE DISTRICT OFFICER |,

ELEMENTARY & SECONDARY EDU; ™~
DISTRICT SHANGLA
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* well as your raplies are still awai tod,

. 8hacgla aus also divected you time to time to atbund the Zohsol an

3chool and resume your duti@s wi<h ..n 14 daye pasit:ively.ﬁ‘ Jou Zai-

A TE %@)!

/C’:\. ¢ ' - OrricE OF THE EXECULIVE DISTRIOY

"~ =
. OFICER LLEMoHTRY & 3.CONLRY nBU
g S’P XC SiimuGI.Az/'
. : Qﬁ:?// no 2736 2 /Dated
QO' ~ ! 1
1,Mss:lila Khaldid £37 GGPS-Danorai ,
e - /T Haji Baduzameng,Village & X0

L. Dagoral, Mstti:ghengla,
. 2.mea.mutahim 52 /0 Haji Bewar Khan,
" Villege & FO,Damora. Dissttighangla,

Sabjsct: FIRAL KOTICE FOR AT ASTENDANCE,

Memo

? Reference this office large NO of previous Eiow Caise
notices 10O v1753 at 116/ /05 50.9849-50 dt:17-9-06 KO,1437 dt;28-11-06
and 0,263 dt;15-1-09 but you have not attendsd your dnties and as

The offics of the undersign{and the DDO(EF) pry;Edu

Testme your autles rejulerly but you have noy Jomliocl the oxders-
Sofor.In this Conmsction thc ;mop‘) has again r 3‘1 rted that you have
ContinVed dvasent w.e.f, It is also pointed out that all
the necscary process regordinu atsepce from duty i.e, directedious

anductiva of anguiries have beun Completed agsinst you. = . '

Howevir,you are once agein directed to attend your

led to attend the Bchool with in thﬁ Ste;pulatcd pe*iod,].zbal action
-:.11 he taken asainst Jou, ’

L4

-

EXECUPIVE m‘éru CT OFFICER
EXalNEARY « BECONLEY EDU -
EISTRICT SHANGLA. &7

grdoabeio _ﬂfla /Datea__ b — S /20°0,
Copy of the vhove is forwepded to the. . . .o

1. tThe Iirectoxr (3"53) g s Festaucy,
2. The Deputy uiatrict UfLicer (¥) pry:iduj Sha.ngla.

&ngUTIVL bISTGS T OFFICIR
BLAENTRY & SEGOHDRY EDU
Wl lRICT S4ANGLAS @( " Mo
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BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

. Service Appeal No. 952/2015

Mst. Muntahina Bibi
VERSUS

Chief Secretary to Government of KPK & others

REJOINDER TO THE REPLY FILED ON BEHALF OF RESPONDENTS NO 03 TO 07.

Respectfully Sheweth,

REJOINDER TO PRELIMINARY OBJECTIONS

1. Incorrect, the appellant has a good cause of action and locus standii.

2.
3.

Incorrect, the appellant has not been stopped by her own conduct to file the appeal.

Incorrect, the appeal is not bad for mis joinder and non joinder of necessary parties;

otherwise too, no case can be dismissed on account of mis joinder and non joinder of

parties.

Incorrect, the appellant being a civil servant, the(efore this Hon'ble Tribunal is quite

competent to entertain and adjudicate the same.

Incorrect, the appeal is quite maintainable in its present form.

Incorrect, the instant appeal is well within time, the delay if any has already been

explained; otherwise too, the apex courts have favoured the cases to be decided on

merits rather than technicalities including the limitations.

REJOINDER ON FACTS

The rejoinder is as under

1.

As mentioned in memo of appeal.

. As mentioned in memo of appeal.

2
3.
4

Para 3 of the appeal has been admitted as correct, therefore needs no rejoinder.

. Para 4 of the reply is incorrect, the appellant was not allowed to resume her duty

after expiry of her leave period and has nbt violated any rules etc and was
rerhoved frc;m'service wfthout complying with any of the codal formalities, but
actually the appellant after completfgn of her leave took over charge at the school,
as well as submitfed her arrival réport in the office bf respondent conc::-erned,

because it was not accepted by the Head Teacher of the school concerned , Since

-
\




then there is no sala‘ry and no post. Thereafter she visited the offices of the
official’s concerned bur without any fruitful results. That's why she filed a writ
petition No. 1369/2010 before the Hon'ble Peshawar High Court, Peshawar, which
was then sent to the Hon'ble Peshawar High Court, Mingore Bench for disposal.

Copy of the writ petition is already available on the file.

. As mentioned in memo of appeal.
. Inrejoinder to para 6 it is submitted that no legal parameters were observed while

passing the impugned order, but in fact, the respondents accelerated the matter

one sided and issued the impugned order before filling the para wise comments in

the writ petition mentioned in earlier paras.

. In rejoinder to para 7 it is submitted that Whole of the proceedings were initiated

when the respondents concerned were directéd by the Hon ble High Court to file
their written comments in writ petition whereby direction was sought to be issued
to the respondents concerned to allow her to continue her duties and to direct
them to pay her all outstandinglsalaries. Malafide of the respondents is evident
from the fact that thé mentioned writ petition was filed jointly by the appellant
and one another namely Mst. Laila Khalid and the so called departmental

proceedings were initiated against both of them jointly.

. Para 8 of the written comments is incorrect, copies of the representation are

already available on the case file. The respondents concerned failed in disposing
the same within statutory period , then the instant service appeal was filed before

this Hon ble Tribunal.

REJOINDER ON GROUNDS

A. Incorrect, the whole brocess regarding removal of the appellant from the
service was one sided, which is against law, facts and material available on
case file, hence untenable in the eyes of law and liable to be set aside.

B. Incorrect, no legal and codal formalities were fulfilled while passing the
impugned order. Whole of the proceedings were initiated when the
respondents concerned were directed by the Hon'ble High Court to file their
written comments in writ petition whereby direction was sought to be issued to
the respondents concerned to allow her to continue her duties and to direct

them to pay her all outstanding salaries. Malafide of the respondents is evident




¢

from the fact that thg mentioned writ petition was filed jointly by the appellant
and‘one another namely Mst. Laila Khalid and the so called departmental

progfeedings were initiated against both of them jointly.

. /ncdrrect, as stated in the memo of appeal the documents produced by the

respondents are vague, self explanatory in nature and contradict each other on

mqt}erial law points, dates and procedure.

) Incérrect, as stated in earlier in rejoinder to ground B that Whole of the

pro?eedings were initiated when the respondents concerned were directed by
the ;Hon‘ble High Court to file their written comments in writ petition whereby
dirgttion was sought to be issued to the respondents concerned to allow her to
con’:finue her duties and to direct them to pay her all outstanding salaries.
Mal'afidé of the respondents is evident from the fact that the mentioned writ
petifion was filed jointly by the appellant and one another namely Mst. Laila
Khalid and the so called departmental proceedings were initiated against both
of thém jointly.

It is therefore most humbly on acceptance of the instant rejoinder to the
wri‘t%ten comments on behalf of Respondents No. 3 to 7, their written comments
ma:}'i/ kindly be rejected and appeal of the appellant may kindly be allowed as
per'ipfayer.

. Appellant

. /

: Through

"!l‘ ) I!"

};:i:'. Malik Muhamn%r f#\a an

i Advocate, Peshgwar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR |

Service Appeal No.. Ei; YA /2015

Msf Muntahina Bibi D/o Dawar Khan
W/o Muhommod Saleem
- PTC, now PST (Primary School Teacher )
Al vaf. Gitls Primary School Damorai,
Tehsil Alpurl, Dislic! Shangla, .. . . S Appellant

Versus

1. - 'Chief Secretary to Govt. of Khyber Pokhfunkhwo at
. Civil Secretariat, Peshawar. ,
2. Secretary to Govermnmeni of Khyber Pokhfuhkhwd
(Elementary & Secondary Education) Deporfmen’rldf |
| Civil Secretariat, Peshawar, |
3. Director (Elementary & Secondary Educotio’n),-‘
 Khyber Pakhiunkhwa at ifs Direciorate Dabgaii
Gardens, Peshawar.: |
'”4.- Execuhve District. Officer” (Elementary & Secondory
. Educomon) District Shangla.
5. Executive District Officer (E&SE), DlsmctShonglo
6. DDO (Femole) Primary Education, Swat.

/. DDO (Femofe) Primary Educohon Shangla at Alpuri.
....... Respondems

v
s



- . MR. MALIK MUHAMMD AJMAL KHAN
Advocate :

" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TR]BUNAL

, CAMP COURT SWAT

Service Appeé_l f'No., 952/3015

Date of Institutioh... 10.07.2015
Date of decisiort... ~ 04.04.2018

Mst. Muntahina Bibi D/o DaWar Khan

W/o Muhammad Saleem -
PTC, now PST (Primary School Teacher) at Govt. Girls Primary School Damorat,

Tehsil Alpuri, District Shangla. » ... (Appellant)

Versu§ f

| 1. Chief Secretary to Govt. of Khyber Pdkhtunkhwa at Cwn] Secretﬂrlat

Peqh'lwar and six others. P
, (Rcspondcms)"

For appcllant.

MR. USMAN GHANI, . |
For respondents:

District Attorney
'MR. NIAZ MUHAMMAD KHAN, ... CHAIRMAN
MR. MUHAMMAD AMIN KHAN KUNDI, ... MEMBER
JUDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN: - Our this judgment shall also
dispose of connected service appeni No, 958/2015 entitled “Mat. Ladln Khalid-Vs-
Chief Sccretary to Govt, of Khyber Pakhtunkhwi at Civil Sceretarint, Peshawar

: : S
and six others” as common questions of law and fucts are involved in both the

appeals.

2. Arguments of the learned counsel for the parties heard and record perused.



| proceedmgs were aimed to defeat the Writ of the appeliants That in one of the
notice the date of absence of the appellants was g:ven as 01.01.2007 whlch
belonged to the perlod of sanction of extra ordmary leave. “That therc were some.
contradlctlons between the letters of responsible officcrs of the dcpartment
regarding absence of the appellants. That the appellants were not informed about
the dlsc1plmary proceedings. That an illegal order cannot legalize the other
' 1llegahty in view of many Judgments of the superior courts The leamed counsel
for the appe]lants further contended that in the impugned order the word
"removal/dismissal" was written and the department was not clear as o which
penalty was imposed on the appellants. He next contended that the department

passed a joint order of penalty which was not allotved under the faw and rules.

5. On the other hand, the learned District Attorney argued that the d‘cpurtmcnt

had rightly initiated the diseiplinury proceedings against thc appellants as they

failed to rcporl‘ for duty, at least, aller the vcxpiry of the extra ordinary leave. That

the appellants were duly informed through notices at their home addresses

regarding the initiation of disciplinary proceedings. That the disciplinary
| proceedings were initiated much prior to the filing of the Writ Petition before the |
worthy Peshawar High Court That the department nghtly resorted to Rule-8-A of | .
~ the Khyber Pakhtunkhwa Government Servants (Efficiency & Dlscrplmary) Rules,
1973 by gettmg the notices publlshed in two leading newspapers and rtghtly

removed the appellants from service. He added that in the notice the correct date
- of absence was mentioned as 01.10. 2007 and due to clerical mistake it was wrltten :

as 01.01.2007 in the written comments in the Wrtt before the worthy ‘Peshawar

High Court. He further argued that the present appeals are time barred on the



ground that the impugned order was.passed on 13.08.2010 and the appellants were
informed about this order, at least, on 03.11.2010 when the reply in.the Writ
Petition was filed before the Worthy Peshawar High Court but the appéllanté did

not file any departmental appeal till 10.07.2015. That when department épp'eél was.

time barred the service appeals were also time barred. |

6. In rebuttal the learned counsel for the appellants argued that he had moved.

~ an application for condonation of delay alongwith the service appeals and these

appeals were fit for condonation of delay under fﬁe peculiar circumstances of the
present aﬁpeals.’ That no limitation was _attractedlagainst void orders. The learned
counsel for the appellants lfurthgr argued that when the Worthy Peshawar‘High -
Co'urt' thrbugh its order dated 12.03.2015 sent th:e-Writ Petition to be tfeated as

department dppeals than no limitation would be attracted.

CONCLUSION. | o

7. Tilis Tribunal is first to decide the issue of limitation. The ilﬁpugncd'otdcf
was passed on 13.08.2010 and the same was brought to the notice of the

ab_pellaﬁts, at least, on 03.11.2010 when the para-wise comments were filed before

“the Wb_rthy Peshawar High Court. The appellants had a time of 30 days to file

- departmental appeals but: they did not file any departmental appeal. The Worfhy |

Peshawar High Court while finally disposing of the Writ Petitioﬁ on 12.03.2015

* on the ground of jurisdiction, remitted the Writ Petition to department to be treated

as representation and to pass proper - order in accordance with law and rules
applicable therein, This Tribunal Is to sce whether remitting  of Writ Petition
would result in condonation of period of limitation provided for departmental

appeal/representation. Nowhere in this order the Worthy Peshawar High Court has



held that the representation would be treated as within time rather it was added
that the same representation should be decided in accordance with law and rules.
~ The department was at liberty and so is the case this Tribunal to decide the said

representation in accordance with law and rules including law of limitation.

8. Now this Tribunal is to see whether under the ci_rc_umstances the condonation
‘is_lo be granted or not. The application for condonation of delay when read
holistically would give impression that there was 110 delay, at all, and if any delay |
was proved then the condonation be granted. The reason given for condonation of
delny s that for any illegal order limitation would not run. Dt it is n settled Inwy
that illegal orders would never enlarge the pcriodr of limitation, ll()\chcf. no
limitation would run against void orders. The learned counsel for the appellants
has failed to convince this 'l'riﬁunul that huw—lhc impugned order was void. [n
order to determine this issue, this Tribunal would discuss the impugned order qua
its’ legality' or otherwise. The impugned order wa:q passed under Rule-8-A .%is
mentioned aboye. In Rule-8-A of the rules mentioned above nothing has beenn
highlighted that what procedure was not followed by the dépértment while passing
the order. The notice was given at the home addresses of tﬁe appellants followed
by the. advertisements in two neWépaper_s followed by the .order Qf
dismissal/removal. The period mentioned in the notices_ahd in the new:spapers
pertains fo the absence of the appellants subsequent to the expiry of tﬁe extra .
ordinary leave. The only flaw 1n the impugned order was the use of the word
"dismissal/removal". Under Rule-8-A the logical consequence is femdval and not

dismissal. The department used both the words and this is not an illegality which

~ vitiated the whole proceedings. Under Section-7 of the Khyber Pakhtunkhwa



Service Tribunal Act, 1974 any mistake can be modified by this Tribunal. This
Tribunal is, therefore, of the view that the 1mpugned order is not an illegal orderl_
much less the void one. Another legal 1ssue which has not been raised by the o
learned counsel for the appellants and noted by this Tribunal is that at the time
‘when the impugned ‘order was passed the law 1n force was the Khyber
PakhtunkhWa Removal from Service (Specral pPowers) Ordinance, 2000. In som'e.
~ cases this point came up before this Tribunal that in presence of RSO 2000"
whether the proceedings under Rule-8 -A of the rules of 1973 could be initlated.
_ ThlS Tribunal in many judgments including appeal No. 548/2014 enfitled "Ali |
Ahmad Vs. Government of Khyber Pakhtunkhwa and 4 others" decided on
' 18.10.2017 held that on the promulgatlon of Khyber Pakhtunkhwa Rcmoval from
| Serr/ice (Special Powers) Ordinance, 2000 the Khyber Pakhtunkhwa Government
Servants (Efficiency & Disciplinary) Rules, 1973 were not repealed The
Ordinance was given an overrrdmg effect'only vis-a-vis the rules of 1973 and
- since RSO 2000 was silent about any mechamsm as to the w1llful absence,

therefore, Rule-8-A could have been resorted to by the department for willful

absence. On this score too the impugned order is legal.

9. Now this Tribunal shall discuss the malafide of the department as pointed ont |
by the tearned counscl for the appellants on the ground that the deparlment m'
order to defeat the Writ l"clilion initiated the whole proceedings ugnmsl the
appelinnts. pat if we see that when the disciplinary proceedings were rmuutcd
against the appelinnts the vu) potice No, 262-63 was lsaucd on 14.01.2009 much

rior to the filing of the Writ petition before the worthy Peshawar High Court and
p g )

if we go through the Writ Petition it appears that the appellants were aware about




this disciplinary proceedings. As the Words used in the Writ were that if any

~ act/omission was found on the part of the respondents that be declared as void ab-

1n1t10 1llegal etc. This Tribunal is therefore, of the v:ew that the departmcnt did -

: not 1n1t1ate the proceedmgs in order to defeat the ert Petitions of’ thc appellants '

The objection. of joint order of appellants also does not v1t1ate,the proceedmgs as

nc;thing has been produced by the learned counsel for the appellant in support this.

-objection.

10. As a sequel to the above discussion this Tribunal is of the view that neither

the order is void nor illegal hor it was based on any malafide. Hence, limitation

would run against the appellants. And no plausible explanation has been given for.

the condonation of delay therefore, no condonation is granted. The appeals being

time barred are dismissed. The words "dismissed" in the impugned order are

deleted. Parties are left to bear their own costs. File be consigned to the record.

I




