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PARA WISE COMMENTS ON BEHALF OF THE RESPONDENTS No. 1 TO 5

Respectfully Sheweth,

PRELIMINARY OBJECTIONS.

1. That the appellant has filed the instant appeal at much belated stage which 

is clearly hit by the doctrine of laches. Therefore, this appeal is not 

maintainable and is liable to be dismissed.

That the service appeal No.628/2018 was dismissed as withdrawn by this 

Honourable Service Tribunal order dated 18/01/2022 and he filed the 

instant service appeal with the same prayer, facts and grounds, thus the 

instant service appeal before this honourable service tribunal is barred by 

the principles of res judicata. Therfore, this appeal is not maintainable and 

is liable to be dismissed.

2.

3. That the service appeal is wrong, baseless and not maintainable, it shows 

strong cause to be taken for adjudication, therefore, the same service appeal is 

liable to be rejected/ dismissed.
That the service appeal is unjustifiable, baseless, false, frivolous and vexatious. 
Hence the same is liable to be dismissed with the order of special compensatory 

cost in favour of respondents.
That no constitutional or legal right of the appellant has been violated, therefore, 
the appellant is not entitled to invoke the constitutional jurisdiction of this 

honourable Service Tribunal under Article 212 of the constitution of Pakistan.
That the appellant has not come to the Court/Tribunal with clean hands. ^
That the appellant has concealed the material facts from this Honourable Tribunal.
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7. That the appeal is bad for misjoinder and non-joinder of the necessary party. 
That the appellant has filed the instant appeal just to pressurize the respondents. 

• That the appellant has no cause of action to file the instant appeal.
That the appeal is not maintainable in the eye of law.
That the instant appeal is not maintainable in the present form and also in the 

present circumstances of the issue.

8.

9.
10.
11.

FACTS.

1. That the para relates to the appointment of the appellant as 
Chowkidar at GGHS Shewa. He is concealing the material fact, 
that his appointment dated 07/10/2006 was on contract fixed pay 
salary basis and subsequently regularized w.e.f. 01/07/2008.

That it is obligatory for each and every Government servant to 
discharge his duties up-to the entire satisfaction of his superiors 
and up-to the best of his capabilities, because he is paid for his 
job, failing which is liable to be treated under E&D Rules,2011. 
when he absented himself with out any information to the 
department. Which was mandatory as per rule 20 of Khyber 
Pakhtunkhwa Government, servants conduct rules 1987. Thus he 
has committed mis-conduct includes conduct contrary to 
Government of Khyber Pakhtunkhwa Government servants 
conduct rules 1987, for the time being enforced,” as per E&D 
Rules 2011, Section 2 (e)(ii), which states that, misconduct.

2.

That when the appellant committed misconduct, he was preceded 
under Section 09 of the E&D Rules, 2011. He has been sent 
absence notices on his home address.

3.

That the appellant left the department without any 
permission/information on 02/02/2012. According to Khyber 
Pakhtunkhwa Government Servants conduct rules 1987, rules 20 
read with E&D rules 2011, Section 2 (e) (ii), he has committed 
misconduct.

4.

5. That Incorrect, hence denied. He remained absent w.e.f. 
02/02/2012, he was treated under E&D rules 2011 and was 
removed from service after observing all codal formalities.

6. Incorrect, hence denied. As per rule 20 of Khyber Pakhtunkhwa 
Government servants conduct rules 1987, he has committed 
misconduct. Therefore, he was treated under Section 9 of E&D 
Rules 2011.

7. That he himself confesses charge of murder against him but he 
failed to inform department well in time as per rules. This act of 
the appellant divests him from the right to remain in service. As 
per 2017 SCMR 965, Act of absconsion or being fugitive from r 
law could not be regarded as reasonable ground to explafe 
absence.” \\V



8. That the appellant himself absented from duty willfully w.e.f. 
02/02/2012 The FIR No. 123 was registered at 18.40 hours after 
the duty time as murder was occurred at 16.15 hours dated 
01.02.2012.

9. Incorrect, hence denied. The appellant did not inform the 
school’s Principal through a written application for leave, on 
02/02/2012 at the hand of his father namely Naeem. This stance 
of the appellant is rejected outright.

10. Incorrect, hence denied. He did not submit any application for 
leave. His stance is conjectural, contemptuous, frivolous, 
vexatious and ludicrous.

That the appellant left the department without any permission/ 
information on 02/02/2012. According to Khyber Pakhtunkhwa 
Government Servants conduct rules 1987, rules 20 read with 
E&D rules 2011, Section 2 (e) (ii), he has committed misconduct.

That the appellant himself confesses, that he was acquitted by the 
learned Additional Session Judge-IV Swabi on 25/03/2016 from 
the charges leveled against him on the basis of compromise. It 
cannot be assumed that the appellant has proved his innocence. 
Furthermore, his removal from service had already been made 
due to his willful absence as per rule 9 of E&D rules 2011 on 
19/02/2013. As he was acquitted on 25/03/2016 but he filed the 
first departmental appeal in November, 2017 to DEO(F) Swabi, 
2"'* appeal/representation was made to DEO(M) Swabi on 
05/12/2017, both the appeals were badly barred by time and hit 
by the doctrine of laches. He also been made/submitted another 
appeal to DEO(F) Swabi on 19/01/2018 without knowing the 
rejection/acceptance previous one. When the appeal before the 
authority is time barred, the appeal before the Tribunal is also 
time barred and hence not maintainable. The appellant has filed 
the instant appeal at much belated stage which is clearly hit by 
the doctrine of laches. Reliance is placed on judgment dated 
05/10/2021 in WP No. 808-M/2019.

11.

12.

13. Incorrect, hence denied. As per rule 9 the E&D rules, 2011 
absence notice have been issued on his home address, absence 
notice has already been published in two daily leading news 
papers. The stance of the appellant is conjectural, contemptuous 
and ludicrous. He wants to lead the department by its nose, which 
has no legal status.

14. Incorrect, hence denied. The appellant did not approach to any 
one in the department for duty before November, 2017 while he 
was released on bail dated 25/02/2016 as per statement of the 
appellant. He is talking argy bargy. He is trying to create his right 
of reinstatement falsely.

Incorrect, hence denied. The appellant did not file any 
application/representation to the department, the applications 
dated 12/01/2016 & 20/04/2016 annexed as E with memo Qf % 

appeal did not submit to any authority in education department v

15.
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These applications are irrelevant and annexed just for creation of 
his right, which has no legal backup.

16. That the writ petition was withdrawn dismissed. He also filed 
service appeal No.628/2018 in the Honouralbe Service Tribunal 
Peshawar with the same prayer, facts & grounds, which was 
dismissed as withdrawn by this Honourable Service Tribunal 
order dated 18/01/2022. Thus the instant service appeal before 
this Honourable Service Tribunal is barred by the principles of 
res judicata and is liable to be dismissed. The removal from 
service dated 19/02/2013 has already been sent on his home 
address vide Post office Registry No. 1169 on 19/02/2013.

^
That the departmental appeal was barred by time and hit by the 
principle of laches. The appeal No.628/2018 on the same stance 
was filed on 19/04/2018 but till 18/01/2022, the same could not 
admit. Thus his Service Appeal was dismissed as withdrawn.

17.

The appeal No.628/2018 on the same stance was filed on 
19/04/2018 but till 18/01/2022, the same could not admit. Thus 
his Seiwice Appeal was dismissed as withdrawn.

18.

19. That the writ petition was not admitted.

That appeal/representation to another authority other than the 
appellate authority could not extend, the period of limitation. 
Reliance is placed on 2002 SCMR 780. A fiigitive from law is 
not entitled to seek any relief even by review. Same is reported 
in 1982 SCMR 911.

20.

Incorrect, hence denied, the removal order dated 19/03/2013 has 
been sensed upon the appellant through registered cover on his 
home address.

21.

22. That the departmental appeal is baiTed by time and hit by the 
principle of laches. The judgment he annexed with memo of 
appeal has no relevancy to the instant sei-vice appeal.

23. That the departmental appeal is barred by time and hit by the 
principle of laches. The judgment he annexed with the memo of 
service appeal has no relevancy to the instant case.

24. That appeal/representation to another authority other than the 
appellate audiority could not extend, the period of limitation. 
Reliance is placed on 2002 SCMR 780.

25. That the departmental appeal filed by the' appellant to the 
appellate authority was badly baired by time and hit by the 
doctrine of laces.

26. Incorrect, hence denied. The respondent department rejected the 
departmental appeal which was badly barred by time. Tlius is 
legal, in accordance with law and facts.

OistrittEdu.OWcev 
^Female) Swato*
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27. That the appellant is not an aggrieved person at all, because the 

department has passed the order dated 19/02/2013 and 
29/03/2022 as per provision of law, rule and policy in field. 
Therefore, he has no cause of action to file the instant appeal 
inter alia amongst the following grounds:-

Grounds:-
Incorrect, hence denied. The appellant absented himself without any 
permission/information w.e.f 02/02/2012. Thus after passage of long 
period of ten years, the instant appeal has no legal status.

A.

Incorrect, hence denied. That when fact of long absence of nine years 
was admitted neither any regular inquiry was necessary nor order of 
removal with retrospective effect could be void. Reliance is placed on 
1995 PLC (C.S) 435 and 1991 SCMR 2330.

B.

Incorrect, hence denied. All the codal formalities as per rule 9 of E & D 
rules 2011 have been observed in letter and spirit. Therefore, the order 
dated 19/02/2013 passed by respondent No.4 and order dated 
29/03/2022 passed by respondent No,5 are legal, in accordance with law 
and facts, liable to be kept intact.

C.

Incorrect, hence denied. The appeal of the appellant is badly barred by 
time and hit by doctrine of laches. The appellant filed the instant service 
appeal with the same prayer, facts and ground which was dismissed as 
withdrawn by this honourable service tribunal order dated 18/01/2022, 
therefore, this service appeal is hit by the principle of res judicata and is 
liable to be dismissed.

D.

Incorrect, hence denied. As per rule 20 of Khyber Pakhtunkhwa 
Government servants conduct rules 1987, he has committed misconduct, 
as per 2017 SCMR 965, “ Act of absconsion or being a fugitive of law 
could not be regarded as a reasonable ground to explain absence”.

E.

F, Incorrect, hence denied. The instant case is of willful absence; therefore, 
as per section 9 of E &D rules, 2011, an absence notice issued and also 
published in two leading Daily News papers. After observing all the 
codel formalities as mandate of section 9 of E &D rules, 2011. He was 
removed from service legally and lawfully.

G. Incorrect, hence denied. He did not file any leave application to any 
authority in Education Department. The stance of the appellant is 
conjectural, contemptuous, frivolous, vexatious and ludicrous.

H. Incorrect, hence denied. The appellant absent himself willfully he did 
not file any application for to any authority in Education Department, 
hence the stance of the appellant is rejected outright. He was rightly 
removed from service as per section 9 of E&D rules, 2011.

I. Incorrect, hence denied. As per rule 20 of Khyber Pakhtunkhwa 
Government Service conduct rules 1987, he has committed misconduct. 
As per 2017 SCMR 965,”Act of absconsion or being fugitive of law^ 
could not be regarded as a reasonable ground to explain absence”.

r\



J. Incorrect, hence denied. The stance of the petitioner is conjectural, 
contemptuous, frivolous, vexatious and ludicrous. His misconduct and 
willful absence had been proved. He remained silent for a period of 
approximately 10 years. Appellant has filed the instant appeal at much 
belated stage which is clearly hit by the doctrine of laches, therefore, 
this appeal is liable to be dismissed as per law of the land.

Incorrect, hence denied. As per section 20 of Government servants 
conduct rules 1987 he has committed misconduct. Therefore, he was 
removed from service as per law, rules and policy.

K.

L. Incorrect, hence denied. The removal from service order is a speaking 
order and was issued in accordance with law, rules and policy.

Incorrect, hence denied. After observing all the codal formalities as per 
rules 9 of the E&D rules 2011, he was removed from service.

M.

N. Incorrect, hence denied. He was removed from service in accordance 
with law, rules and policy in field. He was removed from service by 
violating rule 20 of Government Servants Conduct rules 1987. The 
question of exoneration from all charges including absence from 
criminal law as well as service law is irrelevant in the instant case.

O. Incorrect, hence denied. Here the stance taken by the appellant is also 
irrelevant, having no legal backup.

P. Incorrect, hence denied. The appellant has committed misconduct, thus 
he has been removed from service after observing all the codal 
formalities/legal procedure on 19/02/2013.

The respondents seek permission to raise/argue other points on the day 
of hearing the case.

In view of the above stated submissions it is earnestly requested that the 
appeal may very graciously be dismissed wifti special compensatory 
cost. /\ \

'i
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Affidavit

I Sofia Tabssum District Education Officer (Female) Swabi do hereby solemnly

affirm and declare on oath that the contents of the comments submitted by/ •
respondents is true and correct to the best of my knowledge and belief and 

nothing has been concealed from this Honourable Tribunal.

DISTRICT EDUC^^ON OFFICER 

(FEMA^^) SWABI

District Edu* Officdt
(^fmale)$«c6t
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<3 r»^i fiprvants rAppean Rules, 1986 

Khyber Pakhtunkhwa
Civil Servants (Appeal) Rules, 1986

' [Gazette of Khyber PaWitunkhwa, Extraordlnaty, Page No. 1290-1293,2nd ^une, 1986]

' eftBYf 3(4Vy8 Nol. ll).-ln ©terelse of the powefs conferf^ by

:
■i.
-\1) ' 

any’ 
says 
v>wa 
jr.als

.'

No.
secdoh 26 of the 
1973), read with section 
the following rules, namely:-

:

r be; 
scted 
^jnal 
\orlty
lion.

^„ed theWer SS."a ""

who is a
(2) They shall ™th fte-

Sfo'f me l^^n“sh^ also apply to or In ^lahon to a In mmpo^n, employment In
■ tiJ Civil service or post in connection with the affairs of the Province.

—In these.rules, unless there-is anything repugnant in the subject

means the officer or authority next above the competent

rules,
-suty
may; I

• rCtive 
major 2.. .Definitions, 

or context;
sthe 
i faith (a) . "Appellate Authority" 

authority;

•m^dpllnj Rules, 1973, or the. authority competent to appoint a avil servant 

under the rules applicable to him; andi.XT/ i

r.s:r.9
onder

snding 
• said 
made 

lanner
authority:

Provided that where the order Is made by the Government, there shall be no appeal but
the dvll servant may submit a revlevi petition:

^rprovlded further that the appellate or the reviewing authority, as the case may te, may
condone the delay in preferring the appeal or the review.petition, if It Is satisfied that the delay was 
for the reasons b^ond the control of the appellant or ttiat the earlier appeal or review petition was 

not addressed to the correct authority.]

Explanation.—For the purposes of the first proviso, the expression "appeal", whe.-e the 
context so requires, shall means the "review petition" as well. -

I (2) Where the onder of the competent authority affects more than one civll^rvant, ^
Jl&fected civil servant shall prefer the appeal separately. • (tJ - /

-2012.

At the

■ jedlngs 
•.:ed by 
cower

4vy>*1 . Substituted by Notification No. SORU{S&GAD)3(4)/78/Vol.n dated 03-12-1989.
Olstrlct-eA^/feoP
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2017SCMR965
/■

V-j c/r-’[Supreme Court of Pakistan]

Present: Sh. Azmat Saeed and Faisal Arab, JJ

FEDERATION OF PAKISTAN through Secretary Ministry of Defence and 
Petitioners

Versus ,

BASfflR AHMED, SBA IN MES, MINISTRY OF DEFENCE, GE(ARMY), NOWSHERA- 
Respondent

Civil Petition No. 935 of 2015, decided on 18th April, ^017.

(On appeal against the judgment dated 24.03.2015 passed by the Federal Service Tribunal Islamabad 
in Appeal No.745(P)CS-20I3)

Civil service—

f: /

another—

—■Continuous absence from duty—Major penalty of compulsory retirement—Respondent v _ 
serving in the Military Engineering Services, Ministry of Defence—During service respondent was 
nominated as an accused in a murder

was

case and an FIR was lodged against him—Respondent 
remained absent from duty without any authorization from the day the FIR was registered against 
him—Show-cause notice and opportunity of personal hearing was provided to respondent but he 
failed to appear before the Authorized Officer—Major penalty of compulsory retirement was 
imposed on the respondent on account of his continuous absence from duty—Service Tribunal had 
held that on account of murder charges and the enmity with the complainant party, his absence was 
justified, thus, the major penalty of compulsory retirement was converted into minor penalty of 
withholding of three increments witli reinstatemerlt back in seri^ice—Legality—Case record showed 
that during the period of absence, no attempt was made on behalf of the respondent to apply for 
leave—Criminal case came to an end and respondent was acquitted on account of compromise 
reached with the complainant party, nevertheless before reaching the compromise, he ’
custody but remained an absconder and only surrendered before the law after the compromise was 
reached with the victim's family members—To seek condonation of absence during his absconsion 
would amount to putting premium on such act—In the present case, if reason provided by respondent 
-- - made a ground for condonation of absence, tlien in every case where the civil servant was 
involved in a criminal case and'absconded, his absence from duty would have to be condoned—Act 
of absconsion or being a fugitive from law could not be regarded as a reasonable ground to explain 
absence—Impugned judgment of Service Tribunal was set aside and departmental action of
imposition of major penalty of compulsory retirement was restored—Appeal was allowed 
accordingly.

was not m

was I

Central Board of Revenue v. Shafiq Muhammad 2008 SCMR 1666 distinguished.
Syed Nayyab Hassan Gardezi, Assistant Attorney General and Qari Abdul 
Advocate-on-Record (Absent) for Petitioners.

Muhammad Shoaib Shaheen, Advocate Supreme Court and Ahmed Nawaz Ch., Advocate- 
on-Record for Respondent. ’

Date of hearing: 18th April, 2017.

Rasheed,
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FAISAL ARAB, J.—llie respondent was appointed as SBA in MBS, Ministry of Defence in 
the year 1990. On 20.06.2010 he was nominated as an accused in a murder case registered vide FIR 
No.335/2010 under sections 302/34, F.P.C. at Police Station Azakhel, District Nowshera. He 
remained absent without any authorization from the day the FIR was registered against him. Between 
27.06.2010 to 01.09.2010, he was issued five letters calling upon him to resume duty but he failed to 
do so. On account of his absence, disciplinary proceedings were initiated against him on 26.10.2010. 
He was then served with show cause notice on 25.04.2011, to which he failed to respond. Ultimately, 
major penalty of compulsory retirement was recomn-ended on 15.09.2011. The respondent was then 
given an opportunity of personal hearing but he failed to appear, hence the Authorized Officer 
imposed major penalty vide order dated 31.01.2012 on account of his continuous absence from duty. 
The respondent belatedly filed departmental appeal on 03.07.2012 which was considered to be 
barred by time. The respondent then filed appeal before the Service Tribunal on the ground that he 

given the opportunity of hearing. The Tribunal while disposing of the appeal vide order 
dated 02.07.2013 directed the petitioner to hear the respondent's departmental appeal afresh and 
decide within 30 days. After hearing the respondent, the departmental appeal was rejected on 
n.10.2013, whereafter he again preferred appeal before the Service Tribunal on 08.11.2013. Before 
the Tribunal, it was admitted by respondent's Advocate that after the registration, the respondent 
went underground as he could not live a normal life on account of his involvement in a criminal case 
and thus remained absent from duty. Wiih regard to the disciplinary proceedings, the Service 
Tribunal held that on account of murder charges and the enmity with the complainant party, his 
absence was justified. The Service Tribunal thus converted the *

I•I
rl

!•

was not

^ major penalty of compulsory
retirement mto minor penalty of withholding of three increments and reinstated him back in service
Against such decision, present petition for leave to appeal has been preferred. Notice was issued to 
the respondent.

2. Learned counsel for the petitioners contended that it is an admitted position that the 
respondent absented himself from 20.06.2010 onwards without seeking leave of absence from the 
department. The letters calling upon him to resume duty as well as show cause notice delivered at his 
known address were also not responded to, hence, the department was left with no other option but to 
initiate disciplinary proceedings. Learned counsel further submitted that the Authorized Officer in 
fact showed leniency by not dismissing the respondent from service and only imposed a penalty of 
compulsory retirement, which would still entitle him to receive pensionary benefits for the term 'that 
he served from 1990 until he was compulsorily retired on 31.01.2012.

Learned counsel for the respondent, on the 'other hand, contended that the respondent was 
involved in a murder case on 20.06.2010 and was finally acquitted on 20.09.2012, hence, his absence 
was not willful, therefore, imposition of major penalty was too harsh. He submitted that at best a 

penalty could have been imposed and the Service Tribunal after taking into consideration all 
this rightly converted major penalty into minor penalty. In support of his contention he relied upon 
ffie case of Central Board of Revenue v. Shafiq Muhamihad (2008 SCMR 1666). He also submitted 
that even otherwise no case of public importance as envisaged under Article 212(3) of tlig 
Cohstitution is made out and this petition may be dismissed on this score alone.

I

3.

1^
minor

4. It has come on the record that during the period of absence, no attempt was made on behalf of 
the respondent to apply for leave. The respondent’s counsel himself stated before the Tribunal that 
the reason for his absence was that he went underground being involved in a murder case and it w^ 
only on the basis of a compromise with the victim’s relatives that he was acquitted in September 
2012. Though the criminal case came to an end in September, 2012 and he was acquitted on accoimt 
of compromise reached with the complainant party, nevertheless before reaching the compromise he 
was not m custody but remained an absconder and only surrendered before the law^ after the

i

2 of 3
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I compromise was reached with the victim's family members: To seek condonation of absence during 
his absconsion would amount to putting premium on such act. If this is made a ground for 
condonation of absence, then in every case where the civil seryarit is involved in a criminal case and 
absconds, his absence from duty would have to be condoned. The act of absconsion or being a 
fugitive from law cannot be regarded as a reasonable ground to explain absence. Even where a 
person is innocent, absconsion amounts to showing mistrust in the judicial system. Learned counsel 
for the respondent was asked to show as to whether in any case, this Court has condoned the 
absconsion and the departmental action was set aside, he was unable to satisfy this Court on this 
point. In the circumstances, the case relied upon by the respondent’s counsel is of no help to the 
of the respondent as it has no relevance in the facts and circumstances of this case.

For what has been discussed above, we convert this petition into appeal, allow it, set aside the 
impugned judgment and restore the departmental action of imposition of major penalty of 
compulsory retirement.

MWA/F-5/SC

'

case

5.

Appeal allowed.

I

j

i

pistiict Eft 
(Female),

•.

I

3 of 3 10/2/2017,9:14 A^

i

http://www,plsbeta.cotn/LawOnline/law/content2l!isp?c:a%5eefi%5e2


5-

r ?'
t■s-

'-f.

•Si

t- >

r

,■ \
S\'>C'i• r: •'■''iVS Pl’PKtSME COUT?T Omv.KTSTAK

JURISDICTION)
's,.

s >_>
PRESENT:
MR. JUSTICE OULZ.^R AHMED, HCJ 
MR. JUSTICE iJ.AC UL
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:l ct:.
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P.rxU'L APPRAU KO.ClOO OF 2019^
l.^oninst the orxfc“rinfctl.]6.07.50J9/)nsscri by 
tJ«c Khj/t>iT Ai>.‘iirittiWut’n Service Tribumi!, 

SiTti'cii /\pptfti! j\o.690 o/20J6-.

Government of IChyber PaichtunLchwa through 
Elcmenta.^ & Scconda^' Education, Peshawar ana otn.-s.

...Hppellantfsj

Vargirs

,..PGspDncien.((sj
Rias .'\hinad.

■Wadood, Addl.Barrister Qasim
A.G. ICP.

For the .Appellont^s):

Mr. Fazai Shah, ASC.For theFespondent(s);

23.03.2020.Date ofHearing:

DRSBR

czTn.7./^ AHMED. QJj^ The Respondent

School Teacher in Sducation 

Pflkhtunkhwa. An FIR 

dated 31.07.1998 tinder Sections 

PPG was .registered against ihc -Respondent at

date of

r/as

■employed :as a Rrimaiy

Government of IGiyber
L

Department,

.bearing No.130 of 199S:

.302, 324 &34,

Station, Laohi, Ifohat, Prom the very

registration of the FIR. 'the Respondent absconded himaell

irom duti'. He Tvas :acquitted irom -.the

i

criminal xase on

notice, dhej2S:1.1.:20.13. After issuing :a ?show -cause

removed ifrom :service, vide nrder dated
3^espandent vwas

This -was -ohanensed -by him before the layDe-
7“£fie ".TribundV’^

ATTEB^^

:2o;o8.2013. :
. -Pakhtimkhwa :S?rvice'Tribunal, Peshawar /

. Senior Court-Assaciate 
Supreme Court of ?4idslih 

Islamabadf
e-

Swafcj hh pQiTj'Nrtn'nner'C o -K.-rs ^ A \yn
Scanned witn .OamScannsr
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a clsnovc inquin' v/as ordered to be condueted. Or.whereupon

conclusion o' the denovo inquiry', the Respondent was again

removed irom service, vide order dated 13.CS.20IG. Tne 

Tribunal in the impugned judgment dated 16.07.2019 though 

found that the Respondent remained absent from dutj^ lor IB 

[or which there is no plausible cKplanation from the
I! years

side of the Respondent but taldng into considsraUon that he

)
i

had 14 years .service prior to -his abseonsion convertv^d th 

penalty of removal from service into compuisoiy rctireiriwn..i
f

learned AddiUonal Advocate General, IQiyber

fact of 

stood

The

■Pakhtunkhwa

Respondent's absence from duty for 16 years

valid reason or

2.

contends that . where the very

■established .and admitted, 'there "was no 

justificaUon .by.any means ioriheTribur.al -to have taken any 

•-lenient view dndhat the Govenunent Service is

-is reqihred to attend under ihe law

a mandatory

■service "which a p*erson 
■and if-he -violates 1he .law, -an .appropriate .penalty has to be

-him. -He 'further contends that 15 years-imposed .upon 
.absence from duty -attracts no .lesser -punishment than of

dismissal from service, .but :sUll the department talcing a 

lenient view-imposed a'pencaty ofTcmoval from service upon

ihe Respondent.

THeard. .Record merused. 'We Xind .that fee :ground ; 

-.that-ihe:.Respondent:washavmgT4,years service wasnotta 

rsiifficientrgroimdifor-the'lTribunalrto'have taken :any further 

Tenient ^ewhhan ..the'one’-already laken -by the departraentin 

the:.inattcr-DE impositiDn'of-penalty.Thus, in'-such-vimv of th^.

:3.

Hf) •Senior Coiirt Associa.t.r 
Suorciisc 0;furt'ofPa^^' 
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I
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not in acoordEiice with law mors p 

•acts and ciTctimstaac.es of the case in hand.

find that the impugned 

inable in The some .
In view of the aioove. we• 4.

t of the Tribunal is .not sustania
judgment --
is accordingly set aside and the appeal is allowed.
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All pending CM/vs
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G' JUD GMENT SHEET

PESHAWAR HIGH COURT, MINGORA 
BENCH (DAR-UL-QAZA), SWAT 

{Judicial Department)

W.P. No. 808-M/2019
With Interim Relief

JVDGMEm
\ %'

Date of hearing: 05.10.2021

Petitioner:- (Said Ali Jan) by Muhammad
NabU Advocate,

Respondents:- (Govt: of KPK & others) by
Mr.SohailSultan, Astt: A,G.

WIOAR AHMAD. J.- This order is directed to dispose

of the petition filed by petitioner under Article 199 of 

the Constitution of Islamic Republic of Pakistan, 1973.

Petitioner has contended in his writ2.

petition that in response to a proclamation published in 

daily newspapers by respondent No. 2 in respect of 

various posts of Primary School Teacher (hereinafter 

referred to as the petitioner had applied against

said posts from four different schools. The petitioner 

appeared in the written examination conducted under 

the supervision of National Testing Service (hereinafter 

referred to as “NTS*') and obtained 

/ Respondent No. 2 had thereafter appointed eight 

successful candidates vide appointment order dated 

29.03.2017, while one candidate namely Muhammad 

Afzal Khan had not been considered for appointment. 

The petitioner being placed at 9*^ position of the merit

OtFlCtR
89.4

Nawab (O.B.) Hoo'btc Mr. Justice IshtUq IbnKim 
Hon’ble Mr. Justice Wiqar Abmad
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2

list filed an application before respondent No. 2 for his 

appointment against the. vacant post of PST, which was 

The petitioner apprehending thatdismissed.

respondents were going to re-advertise the subject post 

of PST, filed the instant writ petition with the following

prayer;

“It is therefore, humbly prayed that, 
acceptance of the instant writ petition;

• The respondents may kindly be directed to 
appoint the petitioner against the one. vacant 
post of PST in the GPS Toorwarsak No. 1, 
District Buner.

• Any other relief which this Honorable Court 
deems fit and proper in the circumstances may 
also be very kindly granted,”

Respondents were put on notice, out of 

whom respondent No. 2 has filed his para-wise 

comments. It was contended in the comments that

on

i': ‘

3.

the stipulated period for maintaining waiting list is 

according to Notification dated 

of the Establishment Department of

while the

three months

10.12.2014

Government of Khyber Pakhtunkhwa,

had not moved any application duringpetitioner

said stipulated period for his appointment as PST 

also disclosed in the comments that the subject

DISTRICT FDi':ATiilfJ 0^1 C£:; 
• “ ilVIiDiS'ttBUWES,

was

of PST had subsequently been filkd onpost

28.02.2019.
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4. We have heard arguments of learned

counsel for petitioner, learned Astt: A.G. for official

respondents and perused the record.

5. Perusal of record reveals that the

appointment order wherefrom the petitioner has been

aggrieved had been made on 29.03.2017 while the

writ petition has been filed on 05.07.2019.

Respondents have also stated in their comments that

the seat which had remained vacant in the earlier

recruitment process had also been filled subsequently

through appointment order dated 28.02.2019. At the

time of filing of the instant writ petition no seat in the

subject recruitment process had been available. The 

delay caused in filing of the instant writ petition has

not been a simpliciter delay but during said period the 

subject seat had also been filled. The instant 

constitutional petition has been filed after a delay of . ^

more than two years. Same was therefore hit by tliieK.

doctrine laches. The bar of laches has not been an

absolute bar, but same require consideration in a case

where no justification or plausible explanation is

forthcoming on record. Unreasonable and 

unexplainable delay has always been held to be 

defeating equity. In grant of discretionary and equitable 

reliefs, laches has always been considered as a relevant 

bar. The Hon’ble Dacca High Court in its judgment

Nawib (D.B.) Hon'ble Mr. Justice Ubtiaq Ibrabim
Hoa'ble Mr. Juitke Wlqtr Ahmad
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given in the case of '‘^Sabir Ahmed Ckoudhurv vs

Province of East Pakistan and another** reported as

PLD1960 Dacca 1025 had also held in this respect;

**It iSt therefore, evident that the petitioner delayed 
more than a year for claiming speedy relief in this 
Court, It is well-settled that in asking for a speedy 
relief by way of a writ of mandamus the petitioner 
himself must come to Court with due diligence and 
speed, Mr, Hussain has tried to justify the belated 
application to this Court by the petitioner, by saying, 
that although the seniority of the petitioner was 
affected by the impugned order he was further 
aggrieved by the appointment of respondent No, 2 
Acting Chief Engineer by an order passed on the 13th 
of July, 1960, From the date of the order appointing 
respondent No, 2 to act as Chief Engineer (the order 
being notified on the 13th of July, 1960), the 
petitioner claims to have come to Court without any 
great delay. We do not think that the petitioner is 
entitled to wait for more than a year in order to be 
armed by what he thinks to be a better cause of action. 
We would, therefore, reject the petition also on the 
ground of laches and delay, ” !

In the case of ^Member (S&R)/Chief

Settlement Commissioner, Board of Revenue, Punjab,

Lahore and another vs Sved Ashfaaue AH and others”

reported as PLD 2003 Supreme Court 132, Hon’ble

Supreme Court of Pakistan has also held;

**Law is well~settled that a party guilty of gross 
negligence and laches is not entitled to the equitable 
relief,**

A similar view has also been expressed

by Hon’ble Supreme Court of Pakistan in its judgment 

rendered given in the case of “Jawad Mir Muhammadi

and others vs Haroon Mirra and others*' reported as

PLD 2007Supreme Court 472, wherein it was held;

Ntwftb {D.B.) Hon'blc Mr. Justice Ishiiiii Ibrehim 
Hon'ble Mr. Justice Wiqar Ahmad
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**The next issue which requires consideration is 
whether constitutional petition filed by the appellants 
was hit by laches and was liable to be dismissed 
this ground. The High Court in its judgment observed 
that there was a delay of 16 months in filing the 
constitutional petition, Mr, Naeemur Rehman 
strenuously contended that a constitutional petition 
involving violation and infringement of fundamental 
rights of the citizens could not be thrown out on the 
ground of delay in filing the same and heavily relied 
on the observations of this Court in the case of 
Ardeshir Cowasjee v, Karachi Building Control 
Authority 1999 SCMR 2883, From a perusal of the 
judgment in the cited case it is observed that this 
Court while dilating on the question of laches held 
that laches per se is not a bar to the constitutional 
jurisdiction and a question of delay in filing would 
have to be examined with reference to the facts of 
each case. It was finally concluded that laches of 
several years could be overlooked if the facts of the 
case and dictates of justice so warranted or laches of 
few months may be fatal. It is a settled proposition 
**that the delay defeats equities or equity aids the 
vigilant and not the indolent". Relying on the above 
maxim this Court as well as the High Courts of the 
Country have refused to come to the aid of a, party 
who had not been diligent, vigilant and acted in a 
prudent manner. It will be appropriate to reproduce 
the words of Lord Camden L.C, While dealing with 
the issue of delay and laches from'the judgment of 
Smith V, Clay (1767) 3 Bro, C,C,639n. at 64Qn 
observed as under: -

on

A Court of equity has always refused its 
aid to stale demands, where a party has 
slept upon his right and acquiesced for a 
great length of time. Nothing can call 
forth this Court into activity, but DISTRICT
conscience, good faith, and reasonable |fvl)0;3V 
diligence; where these are wanting the 
Court is passive, and does nothing,"

Further ahead in said judgment, the

Hon’blc Apex Court recorded' the following

observations;

**From a perusal of the passage/ quotations 
reproduced hereinabove the question of delay/laches 
in filing the constitutional petition has to be given 
serious consideration and unless a satisfactory and 
plausible explanation is forthcoming for the delay in ^ ^

Nawib (D.B.) Hon'ble Mr, Justice Iihtisq Ebrahim 
Hon'bic Mr. Justice Wiqar AhMsd
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/iliitg a constitutional petition, the same cannot be 
overlooked or ignored subject, of course, having 
regard to the facts and circumstances of each case, ”

Petitioner has filed the instant petition at 

much belated stage which is clearly hit by the doctrine 

of laches. The instant petition is therefore dismissed, in 

limine.

ANNOUNCED
Dt: 05.10.202}

NawRb (D.B.) Hoa'bk Mr. Justice bbtiaq Ibrahim 
llos’ble Mr. Jnstiec Wiqar'Ahmad
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR.

Service Appeal No. 628/2018.
Muhammad Zakria S/O Muhammad Naeem R/O Mohalla Sheikh Abad, Post

AppellantOffice Shewa Tehsil Razzar District Swabi

VERSUS

Secretary to Govt:of Khyber Pakhtunkhwa E&SE Department Civil 
Secretariat, Peshawar.
Director E&SE Khyber Pakhtunkhwa, Peshawar.
District Education Officer, Elementary & Secondary Education 
(Female) District Swabi.
District Education Officer, Elementary & Secondary Education (Male)
District Swabi.
Principal GGHSS Shewa Tehsil Razzar District Swabi.
Executive District Officer Schools & Literacy Swabi.... Respondents

PARA WISE COMMENTS ON BEHALF OF THE RESPONDENTS No. 1 TO_6

1.

2.
3.

4.

5.
6.

Respectfully Sheweth, 

PRELIMINARY OBJECTION^

That the appellant absented himself from duty w.e.f. 02.02.2012 without 
giving any information to the department and was removed from service on 
19.02.2013. Hence the appeal is not maintainable.
That the appellant was appointed against Chwokidar post on contract fixed 
pay salary basis and subsequently regularized but he left the department 
without any permission/information on 02.02.2012 . Hence the appeal is 
not maintainable.
That the instant appeal is badly time barred because he was removed irom 

19.02.2013, while he filed appeal in November, 2017. Hence the

1.

2.

3.
service on 
appeal is not maintainable.
That the appellant has no locus standi or cause of action to file the instant 
appeal.
That the appeal is bad for misjoinder and non joinder of necessary party. 
That the appellant has not come to the Tribunal with clean hands. Hence 
the appeal is not maintainable.
That the appellant concealed the material facts from Honourable Tribunal. 
Hence the appeal is not maintainable.
That the appellant is, estopped by his own conduct to file the instant appeal. 
Hence the appeal is not maintainable.
That the appellant did not impugned his removal from service order. Hence 
the appeal is not maintainable.

4.

5.
6.

7.

8.

9.

FACTS.
That the para relates to the appointment of the appellant as Chowkidar at 
GGHSS Shewa. He is concealing the fact, that his appointment was on 
contact fixed pay salary basis and subsequently regularized w.e.f. 
01.07.2008. The appellant was removed from service due to his willful 
long absence, after observing all the codal fonnalities in this regard. He

1.
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filed a writ petition No.l513-P/2018 on 09.03.2018 and also filed the 
instant appeal on 19.04.2018 on the same stance/plea, which is illegal and 
unlawful. Grounds of Writ Petition, comments, absence notices. Removal 
from service order, Civil Service Appeal rules 1986 annexed as annexure- 
A,B,C,D & E.

Incorrect, hence denied. The appellant is not serving now. It is obligatory 

for each and every Government servant to discharge his duties up to the 
entire satisfaction of his superiors and up to the best of his capabilities, 
because he is paid for his job, failing which is liable to be treated under 
E&D Rules, 2011. When he absented himself willfully, he was removed 

form service on 19.02.2013.

That the petitioner himself confesses charge of murder against him, but he 

failed to inform the department well in time as per rules. This act of the 
appellant divests him from the right to remain in service. As per 2017 
SCMR 965," Act of absconsion or being fugitive from law could not be 
regarded as a reasonable ground to explain absenceJudgments annexed as
F, G & H.

That the appellant himself confesses that he became fugitive of law after 
being charged in the murder case. " Act of absconsion or being a fugitive 
of law could not be regarded as a reasonable ground to explain absence". 
The same is reported in 2017 SCMR 965. As he has already been removed 
.from service on 19.02.2013 after observing all the codal formalities due to 
willful absence from duty, he has no vested right to be posted against 
the Chowkidar post.
That the appellant himself confesses that he was acquitted by the learned 
Additional Session Judge-IV Swabi on 25.03.2016 from the charges leveled 

against him on the basis of compromise. The acquittal was 
honourable acquittal. It shows that the appellant could not remove the 
allegation of murder through legal proceedings on merit but the acquittal 
was given only on the basis of compromise, which does not prove the 
validity of the charge or otherwise. It can not be assumed that the appellant 
has proved his innocence. Furthermore, his removal from service had 
already been made due to his willful absence under E&D Rules, 2011 on 

19.02.2013.

2.

3.

4.

5.

not an

than one appeal which theThat the appellant submitted belatedly 
rules do not allow for repeated appeals/representations when the first one is
not rejected/decided. It has been reported in 2001 SCMR 912,2004 SCMR 
497, 2009 PLC(CS) 89, 2007 PLC(CS)15. The appellant made/submitted 
first appeal in November, 2017 to DEO(F)Swabi, 2nd appeal/representation 

made to DEO(M) Swabi on 05.12.2017, both the appeals were badly

more6.

was
time barred. He has also been made/ submitted another appeal to DEO(F) 
Swabi on 19.01.2018 without knowing the rejection/acceptance of the

When the appeal before the authority is time barred, theprevious one.
appeal before the Tribunal is also time ba.red and hence not maintainable. 
As he has committed moral turpitude, hence he is not entitled to be 
posted/reinstated as chowkidar. The same is reported in 2002 SCMR 1691.

\



The appellant knocked at the door of Honourable Court before 90 days 
after filing the 3rd departmental appeal which has no legal effect. He filed a 
\vrit petition NO.1513-P/2018 on 09.03.2018 and also the instant service 

appeal No.628-2018 on 19.04.2018 on the same stance/ plea. The writ 
petition was decided on 14.01.2019. Therefore, the instant service appeal is 

not maintainable and is liable to be dismissed.

7. That appellant is not an aggrieved person at all. Hence has no cause of 
action to file the instant service appeal inter-alia on the following grounds.

Grounds

Incorrect, hence strongly denied, the non posting/reinstatement of the 

appellant by the respondent is legal, genuine and according to the norms of 
justice because he has already been removed from service on 19.02.2013.

a.

Incorrect, hence denied, according to Khyber Pakhtunkhwa Government 
servants conduct rules, 1987 rule 20, he has committed misconduct. This

b.

rule states," If a government servant is involved as an accused in a criminal 
case, he shall bring the fact of such involvement or conviction as the case 
may be to the notice of the Head of office or department immediately or if 
he is arrested or released on bail, soon after such release . As it was 
mandatory for the appellant to inform head of the department about his 
involvement but he did not do so, hence, he committed misconduct as per 
E&D rules 2011, 2(e) (ii) which states that misconduct includes conduct

of Khyber Pakhtunkhwa GovernmentGovernmentcontrary to
Servants rules 1987 for the time being enforced. He has already been ■ 
removed from service due to willful absence on 19.02.2013. He is 

concealing the fact of his removal from service.

denied. He has been sent absence notices by theIncorrect, hence
Principal of concerned school. He has been served with first notice on 
21.02.2012, 2nd on 08.03.2012 and 3rd on 22.03.2012. All the letters/
notices issued to him, the department received 
Furthermore, it is stated that the EDO Schools and Literacy post was 
abolished on 31.12.2012 and on 01.01.2013 two new entities were 

Elementary & Secondary Education Department with

c.

response from him.no

established in
nomenclature DEO(Male) & DEO(Female), Thus the staff and record was

Ex-Chowkidar remained at the strength ofalso separated and the 
DEO(Female) and in the process 
sight/misplace and could not process properly in 
misconduct and willful absence had been proved and thus he has been 
removed from service by DEO(F) Swabi after observing all the codai

of bifurcation his case remained out 
time. Although his

fonnalities/legal procedure 19.02.2013.

hence denied. He is not entitled to be posted/reinstated due to hisIncorrect,
willful absence and negligence. Furthermore, due to his willful absence he 
has already been removed from service after observing all the codai 
formalities/legal requirements on 19.02.2013.

d.
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Incorrect, hence denied. What was the source of his income in absconsion. 
Ignorance of law is no excuse. His removal from service has already been 
made due to his willful absence after observing all the codal formalities/ 
legal procedure on 19.02.2013.

e.

f That the respondents seek permission to raise other grounds/points on the 
day of arguments.

In view of the above submission, it is very humbly prayed that the 

service appeal may very graciously be dismissed with cost in favour of the 

respondents.

Director ET^entary & Secondary 
Education, Khyber Peshawar. 

Respondent No.2

Secretary
E& SE Deptt: Khyber 

Pakhtunkhwa, Peshawar 
Respondent No.l

\rvV op
K

District EOfficer icerDistrict
(Femaftl^abi 

Respondem No.3,5&6
District Edu.OifVieW

{Female) Sw»N

(Male) Swabi 
Respondent No.4 & 6

Affidavit

I do hereby solemnly affirm and declare on oath that the contents of the 

comments submitted by respondents is true and correct to the best of my 

knowledge and belief and nothing has been concealed from this Honourable 

Tribunal.

ON OFFICERDISTRICT EDU
(FEMAL^ SWABI

District Edu. 
{Femaie)


