BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
CAMP COURT, D.1. KHAN

Service appeal No. 14/2019

Date of institution ... 18.12.2018
Date of decision .... 27.03.2019

Muhammad Shakeel son of Muhammad Hussain, R/O Korai,_‘TehslI and o

District D.I.Khan Constable No 8205 FRP D.I.Khan.
(Appellant)

Versus

Inspector General of Police, Khyber PakhtunkhWa; Central Police,
Office Peshawar and 3 others. . (Respondents)

Present

Mr. Fazal-ur-Rehman Baloch, |

Advocate ' For appellant.
MR. HAMID FAROOQ DURRANI, ... CHAIRMAN
JUDGMENT

HAMID FAROOO DURRANI, CHAIRMAN:-

1. In the instant case an order of removal from service was passed o

against the appellant on 13.04.2010 by fhe Superintendent of Police,

FRP D.I.Khan Range, D.I.Khan. The appellant preferred 'a\

departmental appeal which was reJected by the Commandant FRP
Khyber Pakhtunkhwa Peshawar on 18.06_.2010. The .appellant
thereafter. submitted a Mercy Petition before the Provincial. Police
Officer, Khyber Pakhtunkhwa Peshawar. The said petition Was decided
on 24.03.2015. In the decision the punishment of removal from

service awarded to the appellant through order dated 13.04.2010 was




L

&

modified and converted to stoppage of three increments  with

cumulative effect.

2. The record transpires that on 05.09.2018 a second Mercy
Petition was preferred by appellant to Inspector General of Policé,
Peshawar which was decided on 05.11.2018 in terms that the Khyber

Pakhtunkhwa Police Rules, 1975 did not contain any provision for

preferring second review petition. As the review petition was already'

processed in the vyear, 2015 the second petition was not

entertainable.

3. It is correctly laid in the order dated 05.11.2018 that the

relevant rules did not provide for a second review/mercy petition,

therefore, the instant service appeal is also not competent. The :
appellant, if had any grievance against the order of,InspeCAtor General';‘ .
of Police Khyber Pakhtunkhwa Peshawar passed on 24.03, 2.0'15' could

have convemently approached the Tnbunai through serwce appea! m;,: f_.'

accordance with law but within time prescrlbed for the purpose Th|s"

was not done by the appellant at an appropriate juncture.

4, Resultantly, the appeal in hand is found incompetent which dp‘es o o

not merit admission for regular hearing. The same is, therefore, -

dismissed in limine. File be consigned to record room.

(HAMID FAROOQ DURRANI)
- Chairman

Camp Court, D.I.Khan
ANNOUNCED '

27.03.2019




@ 14/2019

Date of | Order or other proceedings with signature of Judge or
S.No | order/ Magistrate and that of parties where necessary.
: proceedings '
1 2 3
Present.
27.3.2019 | Mr. Fazal-ur-Rehman Baloch, ..  For appellant
Advocate '

Vide my detailed judgment of today; the appeal in

hand is dismissed in limine. File be consigned to the record

\

room.
Chairtrfan
Camp Court, D.I.Khan
ANNOUNCED
27.3.2019
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Form- A
‘ 'FORM OF ORDER SHEET
Court of
Case No. 14/2019
S.No. [ Date of order Order or other proceedings with signature of judge
proceedings o :
1 2 3
1 04/1/2019 The appeal of Mr. Muhammad Shakeel received today by post
: ‘ through - Mr. Fazal-ur-Rehman Advocate, may be entered in ‘the
Institution Register and put up to the Worthy Chairman for proper order
please. \
). REGISTRAR \'\\\'\‘
This case is entrusted to touring S. Bench at D.l.Khan for
preliminary hearing to be put up thereon _ 272 -~ 2 -2} 9
' .
JAIRMAN-
27.0R.2019 . None present on behalf of the appellant. Notice be issued

—

Iy

D appellant and his counsel for attendance and preliminary

earing for 27.03.2019 before S.B at Camp Court D.LKhan.

. Member _
Camp Court D.I.Khan

e ek I T e T

4 / .
(Muhammad Amin Khan Kundi)
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The appeal of Mr. Muhammad Shakeel.son of Muhammad Hussain Constable no. 8205
FRP Dera Ismail Khan received today i.e. on 18.12.2018 is incomplete on the following score
which is returnéd to the counsel for the appellant for completion and resubmission within

15 days.

1- Memorandum of appeal is unsigned which may be got signed by the appellant as
well as counsel. ,

2- Annexures of the appeal may be attested.

3- Annexures of the appeal may be flagged. ‘

4- Copies of first and second departmental appeal mentioned in para-4&5 of the memo
of appeal are not attached with the appeal which may be placed on it.

No.R4/7 __ ysT, | .

. , 2
ot. /G —/A - /2018,
" REGISTRAR

W SERVICE TRIBUNAL
4 . KHYBER PAKHTUNKHWA
676‘ 21 / 2809 PESHAWAR.

Mr. Fazal-ur-Rehman Baloch
Advocate High Court D.I.Khan




'BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
. PESHAWAR

¥
-

Service Appeal No. I l’1 _ /2016] ‘ - 2018

Mohammad Shakeel

(APPELLANT)
VERSUS
1.G.P. etc
(RESPONDENTS) - _
s# | Description Annexure | PageNo. |
1 | Peition T | | 14
2 ‘Appointment Order Annexure-A -5
3 |Charge Sheet | ~ Annexure-B. |~ 06 -
4 Removal Order Annexure-C - 07
5 | Order dated 18/06/2010 & Appeal Copy | Annexure-D&D-1 | 8-9

6 | Order dated 24/03/2015 & Appeal Copy | Annexure-E&E-1 10-12

{

7 Meréy Petiton . : Annexure-F 013 |
8 | Impugned Order dated 05/11/2018 Annexure—_G _ 0- 14 :

Q Wakalat Nama (Fazal-ur-Rehman) - . I 015

10 [ Wakalat Nama (Noshair Khan) - —016 ‘.

&

zal-ur-Rehman Baloch < * "%
, _ Advocate High Court
- - ' : D.t.Khan



- BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR

Service Appeal No. { [4 /20167 - _ ‘ 2018

\

Mohammad Shakeel S/O Mohammad Hussain, cast Ogahi, R/O Korai,
Tehsil & District D.1.Khan Constable No 8205 FRP Dera Ismail Kha AWy ber Pais
(APPELLANT; ervice 1o Khws

- Dl%ry No. _Lz %
VERSUS |
, Datced. 12/ 7//]?
1. lnspector General of Police, Khyber Pakhtunkhwa, Central Police '
Office, Peshawar.
2. Commandant, Frontier Reserve Police, Khyber Pakhtunkhwa,

Peshawar. '
3. " Deputy Inspector General of Police Headquarters, Khyber
Pakhtunkhwa, Peshawar. : .

4. - Superintendent of Police, F.R.P. Dera Ismail Khan.
' (RESPONDENTS)

SERVICE APPEAL U/S 4 OF KHYBER PAKHT[GNKHWA :

SERVICE TRIBUNAL ACT-1974 AGAINST STOPPAGE OF

THREE INCREMENTS WITH CUMULATIVE . EFFECT
=  VIDE ORDER DATED__ ©5/11/2018 PASSED BY

~ RESPONDENT NO.1. ’ -
Prayer: - | ;
. ’ - 1
On acceptance of instant service appeal this honourable
court may be please to pass an order for settlng asite the
-') 2 impugned stoppage of three increments orders No 4476/18

" dated Peshawar 05/11/2018 (Appellant recetved on
19/11/2018) and direct the respondents for issuance of three

. .
Regisira increments.

\ ~~

|

} |

- Respectfully Sheweth: - - F
o ]

|

FACTS: -

1. That Petitioner was appointed as Police- Constable in
Frontier Reserve Police on -28/07/200'%’.; Copy of

Appdintment Order Annexed as (Annexure-FA”).
' |

2. That due to mother’s iliness appellant was a'bsented frem“

-5 - . . . !
" ;«:grg.tted to -day his duty due to unavoidable circumstance and was
: " :

! Regist ¢ ’ S
) |



¢

GROUNDS:-

N | ~;

charge-sheeted by the respondent No.4. Copy of C;harge
Sheet as (Annexure-“B”). . Il

3. That after formal inquiry petitioner was removed fr|é>m his

service and the absentee period was treated asl' leave
without pay. Copy of order dated 13/04/2010 annexed as
t .

(Annexure-“C”}).

t
)
|
y
1

, A o ' |
. That the feeling aggrieved from the impugned order of

removal from service petitioner preferred an apfpeal to
Respondent No.2 against the order of Responde:nt No.4
and the said appeal was rejected by the Resbondent
No.2 dated on 18/06/2010.,Copy of order and ap:fpe'al are

annexed as (Annexure-“D&D-1"). ‘ !
r

_ - | |
. The petitioner submitted his departmental appeal to

Respondent No.1 against the order of Respondént No.2.
Vide order dated 24/03/2015 petitioner was reingl.tated his
service and removal from service is convé‘rted ‘into
‘stoppage of three increments with cumulati\'le effect.
Copy of order dated 24/03/2015 and copy of a:ppeal are
annexed as (Annexure-“E&E-1"). '

. That petitioner submitted his mercy petition for issuance
" of increments to Respondent No.1 on 05/09/2?)18. Copy

of petition is annexed as (Annexure-“F”). |
: ) |

. That vide order dated 05/11/2018 received by the

petitioner on dated 19/11/2018 the set appeal was
rejected by the Respondent No.1. Copy of order is
annexed as (Annexure-“G”). :
| .
I,
-

. That the impugned order dated 05/1 1)2018 isi illegal, void
|

and without lawful authority, thus the same 'll's ineffective

upon the rights of the appellant. ' ll

. That appellant was charge sheeted on groimds that he-

was ‘absent from his -duty while the abs{entee of the

. appAeIIant was not willful but due to his mcéth?ar’s illness

|
|
1
,'
|
!
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and the circumstances were beyond the contr:ol of
appellant. Appellant while appeared before inquiry
committee and submitted his reply and narrate.d th%t due
to unavoidable circumstances, which were beyor}rd the
control of appellant that's why appellant markl'ed as

absent from his duty. : o
’ |

!

3. That Respondent No.4 imposed major penalty to

appellant removal from service. It is well setted pnnc;pal
of law and judgment passed by the superior courts that
absentee from duty is not a “major mlsconduct and
punishment removal from service on the gr:0und of
absentee is against the law and natural . jus‘tice and
absentee period from his service may be treated as leave
without pay but instant case appellant was'awarded
major penalty of removal from service. Petltloner feeling
aggrieved from the impugned removal order preferred an

appeal to Respondent No.2 which was also rejected
: |

4. That appellant submitted his’ departmental Iappeal to

Responcent No.1 against the impugned order No.2 & 4
which was partially accepted and appellant wes reinstate
in his service while order of removal from e'ervice was
converted intc‘> stoppage of three increhwents w‘ith

cumulative effect. 3 ' .'
- ’ I
|

5. That the impugned order dated 05/11/20118 which is

communicated to appellant on 19/11/2018 is non-
speaking order as no any proper ground has been glven _
in the impugned order dated 05/11/2018. Thus the same '

is warranted the set aside. '

’ | .
6. That in the various judgments of the supefior courts it is

|
held that if any official founds absent from his duty the
absent period may be treated as. leave V\:lithout pay. but

not to impose the punishment of removal fl,"om service.
l -

7. That the alleged impugned order dated 05/11/2018 IS not

tenable under the law, hence the same! is Ilable to set )

)

© aside.




o

8 That appellant counsel may be permltted to raise law
[

points during the course of arguments.

I

| |
In view of the submissions made above it is humbly
prayed that instant’ appeal pf ‘the appellant ma:‘y be
accepted as prayed- fonf in the heading of appeal m the

I
interest of justice and equity. |
|

P =
Your Hymble Petitioner
T\f‘{’\/ ?

(Mr. Mohammad Shakeel)
Through Counsel ‘
Fazal-ur-Rehman Baloch
Advocate High Court -

.} Khan

Dated 18-12-2018.

AFFIDAVIT

B
, |

| Mohammad Shakeel S/O Mohammad Hussain, cast @gahi, R/O

Korai Tehsil & District D.l.Khan Constable No. 8205 FRP Dera Ismajl Khan, do

hereby solemnly affirm that declare on oath that all the contents of: tms appeal

are correct and true to the best of my knowledge and belief and nothlng has been
|

concealed.

|
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ORDER:

This Order will dispose off departmental enquiry
Conducted against Constable Muhammad Shakeel No 2178/ FRP. of
D.I.Khan Range, D.LKhan.

Brief facts arc thal according to DPO/Kohat vide his
letter N0.9948/ bAS[[LiEllCd 021 l.2009; he absenteu:\ himself from
law-full duties with effect from 22.08.2009 to 26.01.2010, with-out any
leave or peumssmn
! On the basis of his pralonged absence,‘ he was proceeded

against departmentally-and served with proper Charge Sheet and

Slatement of allegations. MR MUHAMMAD NADEEM SADDIQUL,
RJ/ERP D.LKHAN, wasappuinted as Enquiry Officer. After

completion of all codal formalities, the Enquiry Officer-submitted his
finding report along-with other relevant papers, wherc-in he
recommended the said Constable for Major Punishiment. Me was
served with Final Show Cause Notice on 09.03.201¢, seply received
which was not satisfactory. -
Keeping in view the facts stated above, his Prolung
absen-e as.well as recommendation of Enquiry Officer,

AR, ASIFTAN KIiIAN, Sup erintendent of Police FR1? D1 .Khan

Range, D.l.Khan, in exercise of powers conferred upon nie under

ihe NWEPRemoval [from Service - (Special Power ) Ord:- 2000

Amendment Act: 2003, hercby Removed Constable Muhammad

';j Shalkeei N0O.2178/FRP, from service with'imumediate effect and the

period he remamed absent i.'22.08:2009 to 26.01.2010, is treated as

Ve

teave with=out p'\\'

D e A t

' .ORDER ANNOUNCED. ~
OB No. 525 (ASIT JAN KHAN )
o Superintendent of Pclice,
Dated (3/_0_4( /2010, FRP,D.L.Khan Range, D.1.Khau.

Ladad o oo X og

2 '\‘ /\//\ PAKISTAN COURT-FEE //\\’/:/}//
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CORDER.

This order shall dispose off on the appeal 1ix-Constable

Muhammad Shakil No.2178 of FRP IKhan Range against the order of SP FRP DIKhan

o

Range wherein hc was removed from service. |

Bricf fact of the casce is that he absented himsell from duty
with effect from 22.08.2009 to 26.01.2016 total 154 davs‘ without any lcavc/pcrmissién
of the competeni,authority: He was issucd. charge sheet/statement of allegation and RY/
IRP ]jIKhan Range was appointed” as enquiry officers. Alter conducting enquiry. the
enquiry officers submitting findings wherein the above named official was recommend

for Major punishment.

Keeping in view of thc above his abscnce as well as-

recommendation of enquiry officer he was removed from service (rom the date of his first
absence by the SP FRP DIKhan Range vide his OB No.333 dated 13.04.2010.
‘ |
Howcver. from the perusal of record and {indings of

Enquiry Officer, there arc no cogent.reasons 1o inicrlere in the order ot SPEFRP

DIKhan Range. Therefore his appeal is réjected,

i VT Y ey m"fm'mwm
——————

—= AN

AVAD)

| | ‘ - /)

| < WA
‘\>: /“/I/' /')
N o

-

CONMMANDANT
FRONTIER RESERVE POLICE

Y
Z

VNS

007
o

PK PESHIAWAR.
7,6( : s

'No. 4 723~ dLly /EC dated Peshawar the &/ 4 /0. ,

/—__’

Copy of above is forwarded for inforrmation and n‘u to:-

Superintenden of Police FRP DIKhan Range  wir to his
Memo: No.1047 dated 11.06.2010. His service roli and
departmental enquiry file are returncd herewith for record
in your office.

Ex-Constable Muhammad Shakil S/0 Muhammad Hussain

Pistrict DK

N0.2178 R/o Korat 3acha Abad Police Siation Saddar

e r /%Y] e //Z"é \__2
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Sunday, 25 L 2015

To, : —
. fane s 2
‘The Inspecior Ganzrg of Pewe. '
KhyberPakhtun khwa Peshav.ar.

Subject : MERCEY PETITIQN_IN_R/Q EX: PQLICE CONSTABLL

MUA 11 MAD SHARLEL FR.P. D TKHAN _RANGE,

Respectiuiit Sheweth,

The appe:lant very humily sthmis os unacer.

FACTS,

- That a;i)p—:llant was appointed as censiable on ju'y, 2007 and was performing his
duties to the best of his ability and vath Zevot:on. ‘

. That during march-2010 appelian: was subjecied to departmental mquiry on the
anegati;on of absance from duties (134) days. the result of the inguiry appellant -
recornmended award of major punishiment (Removal from service)

. S.P /FRP DIKhan range agree wit™ nguiny resors znd  appellent removed from .
service vide order (OB-333/FPP) datzl 13-04-2022.Capy is attach in (Annex: A)

.+ That on 13-04-20:0 Aspsilent submulied 12, Cﬂpartmcn-:al appeal aginst the
order  OB-333 dated 13-04-20%3 oas"'ii by S.P /FRP DIKhan range; Vnich
was re;&cted wide order Noi- 4723-24 ,EC Cated Peshawar the 18-06-2010 by
Commandent FRP, kpr(, Peshawar. Copy is altached in (Annex: B)

{GROUNN&

. That absence.from cuty was neither willfull ncr intentiong! but was due to
! .
compelling circumtances of illness of the mcthar.
« That nfwother of the appellant necome seriousely ill and as no one except

appe\lént to carry out her look after wes in the famiy.
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" Now, keeping in view with above facts, it is requested in your Kind honour

RS TR LR IR ERETILE & st ttanaterawon Sui M RITHY b1 Emn e . 4

1. That inquiry was not conducted into the allegations as per the mandate of law

_as no statment of any concerned was recorded ~or appeilant was afforded
oppertunity of cross examination, so the order impugend is ab-initio void and of

: no legal effect.
« That the inquiry officer was not lega'ly. .comp;:vtant Cc make inquiry into the
. matter, so theorder was wiin out Ia'w'ui au‘iﬁcjé‘}-,. | A
. The appellant was not dealt with as per the mandaic of law, so the impugend
order are not only illega! but also ab-initio void.
- The appeilént resumed his duty on 26-01-2010 again at police station city Kohat
" - 'vide mud lpo. 30 dated 26-01-2010, yet this aspect of the case was not taken

. L .
“into considration by authority. -

P

» consider my m’icrccy petition that the impugned appellate order dated

8-006-2010 is mo:diﬁcd and the appeliant rﬁ-inslatcd { rc-oppoint

nlo service, on the humanitarian ground being a poor and low paid constable.

I will pray for you and your faimly.
) THANKS

Your QObediently,

Muhammad Skakee!
‘ Ex: Police constable (2178)

Bacha abad, Tank road Teh: & Distt: DIKhan.
Mobilc # 0345-9820694

e

S/0 Muhammad Husain R/o Village Kurai, P.O.Box -

\
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ORDER

S
o} wiceHE

s

neptal appeat under Rule 11 -a of
%’ 0 stable Muhammad Shakil No.

.

This order is hereby passed to dispose off:dep
Khyber Pakhtunkhwa: Police Rule-1975 subrmtted by
2178 of FRP DiKhan against the Punishment order i.e R
the appellant by SP/FRP DIKhan vide his order Book No

R

r'a

-\-"-—-m"ﬂ'-—"—-. T e

oYal from service passed against
33 Hated 13.04.2010.

In the light of recommendattons of Appeal Boar‘

L G

mlLeting held on 12.03.2015. the

board examined the’ enquiry-in detail & other relevg iti documents. It revealed that the

appellant was served with Charge Sheet/Statement lo. :'Alléganons and punishment erder
was announced on the basis of reply to the Charge Shee % nf Statement of Atlegations.

The appellant was heard in person and r'eé‘g .

Order announced in the presence of appel:""‘ . .
E | sdr-
i LR KHAN DItRDAM

}
lnspector General of Poiice,
jiseKhyber Pakhtunkhwa

: A : : : a8 | Peshawar.
No. 3820 ~3Y /e dated Peshawaigind 2:¢// &3 12015
Copy of above is forwarded tc the:- [ e

v

SP/ERP DiKhan. - K

e
PSO:to IGP/Khyber Pakhtunkhwa Peshawa: :
o ',vi‘,,

. PA to Addl: IGP/HQrs Khyber Pakhtunkhw?;:%Peshawar
PA to DIG/HQrs Khyber Pakhtunkh{va, Peshaw

9’.

Pt

FAQ vy
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v (SYED FIDA HASSAN SHAh)

- L OFFICE OF THE /= i
INSPEC]'OR GENERAL OF POLICE .

. KH=Y BER PAKHTUNKHWA
CENTRA LICE OFFICE, PESHAWAR

" AlG /Establishment
For Inspector General of Po 'cc, \
-37% Khyber Pakntunkhwa Ty
. i 5 | Peshawar. ';,‘41 D
vt !
/ o I
/ - f
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INSPECTOR GENERAL OF POLICE
- KBYBER PAKHTUNKHWA Ay —
CENTRAL POLICE OFFICE, =~ = «
: ; PESHAWAR. M
No. S/ 57’4/75 /18, dated P/cshawar the €3 17 12018.
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To : - The Commandant,
Frontior Reserve Police.
Khyber Pakhtunkhwa, Peshawar

Subject: APPEAL.
Memo : '

Please refer to your office Memo: No. 10483/SI Legal, dated 22.10.2018.

In this connection it is communicated that %&ppeal of Constable Muhammad
Shakeel No.8205 has already been processed in the Appellate Board Meeting held on 12.03.2015.
‘and his punishment of removal from service was converted into stoppage of 03 increments with-
cumulative effect vide CPO order Endst: N0.3630-34/E-1V, dated 24.03.2015. .
According to Rule 11 (3) of Khyber Pakhtunkhwa Police Rules 1975 there shall
be only one appeal against the original order. The departmental appeal as well as review petition
of the petitioner has already been processed and there is no provision of second review petition:
in the Rules. - ~ " —
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I ladl N/,l}:ﬁ“, For Inspector General of Police,

Khyber Pakhtunkhwa, Peshawar.
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