25.02.2019 - Counsel for the appellant present. .

Learned counsel for the appellant has pfovided a

copy of office order dated 18.01.2019, whereby the

deducted salary O"f 43 _days has been refunded to the.

- appellant. Learned counsel states that in view of such
developmentg he is under instructioss to request - for

+ withdrawal of instant appeal.

record room. -

L

'ANNOUNCED
25022019

RSN Dismissed as withdrawn. File be consigned to "




~ Form- A . A=
FORM OF ORDER SHEET '
Cc;urt of
Case No. - 82/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1- ' A 2 . 3

. ‘ is K i
1- 18/1/2019 The appeal of Mr. Muhammad Waris Khan resubmitted today by

Mr. Mufariq Shah Advocate, may be entered in the Institution Register

and put up to the Worthy Chairman for prop¥r order please.

o ' | AT 757 |

2. ),l } / / 5 . : Thls case is entrusted to S. Bench for preliminary hearing to be
: ' put up there on Zf— E?-- ",/ ? '
* ‘3{;} 2 s .
» :/
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The appeal of Mr. Muhammad Waris Khan son of Abdul Wahab r/o Doctor Colony LRH

Peshawar received today i.e. on"17.01.2019 is incomplete on the following score which is

returned to the counsel for the appellant for completion and resubmission within 15 days.

1- Copy of biometric attendance sheet mentioned in para-5 of the memo of appeal
(Annexure-E) is not attached with the appeal which may be placed on it. '

No. | JR3 s

Dt. g_ﬂr Z(zl /2019. [\i
. -y
| ' : EGISTRAR

, SERVICE TRIBUNAL
7" KHYBER PAKHTUNKHWA
PESHAWAR,

Mr. Mufarig Shah Adv. Pesh.

Re S wgnaiest -
WO plefinped  Covye Qﬂ-{w\ .
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: !
LADY READING HOSPITAL ;!
MEDICAL TEACHING INSTITUTION, PESHAWAR T ; h
OFFICE ORD'ER o | : R A
Whereas Mr. Muhammad Waris S/O Abdul Wahab Ward Orderly hac performed his N - k ' o
duty~n the Institution and in pursuance to the Director General Healt‘r Services K.P. Office Order ' - e
] bearang No.7018- 20/Personnel dated 18.09.2018, 43 days deductlon is hereby refunded to hlm * ».,\
SA/XXX g
‘ » : Hospital Director 1
H b
, K\\ LRH-MT/ Peshawar &
37X 7 /RH/EY Dated | & /01/2019
Copy forwarded to:- ' o v
/ 1.The Budget and Accounts Officer, LRH-MT! Peshawar. f 3 »
2 . Facility Manager, MTL.LRH Peshawar. - ‘ i |
3. Associate Hospital Director, LRH-MTI Peshawar : ‘ ‘e
4. Secretary to Hosprtal Director, MTI.LRH Peshawar } 1[ ;
5. Official concernéd. _
For information and n/action. -
i o
) 5
\ ! i
[ T -
' : i
» i
1
t
‘




PESHAWAR.
Service Appeal No: ,, gﬂ/ /2019

Muhammad Waris jhar

Verses

Government of KPK and others

~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

INDEX ;’
S.No | Description Annexure Page No..
1 Appeal ' 1 — 2
2. affidavit z/
3. Copy of the service cards of “A” z .
the appellants - S - é
4. Copy of the departmental “B”
- | appeal 7 - &
5. | Copy of impugn order | “c” ' G
6. Copy of ' “D” |
application/department ' Jo
appeal
7. [Lepyofblomativaltendinm | BV
8. Copy of order by inquiry “B
officer /
9. Wakalathama. ) ]2
Appellant
Dated: | Z2-¢/-20/9 Through

Mufa ri}?h%%%

Advocate High Court,

Peshawar.

Office No. 15, Hazrat Shah Plaza,
Shoba Bazar, Peshawar.

Mobile No: 0314-9175656

E-mail:
mufariq_shah@hotmail.com


mailto:mufariq_shah@hotmail.com

@

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
‘ -PESHAWAR |

Service Appeal No g% /2019 " - "

‘Muhammad Waris Khan S/0 Abdul Wahab R/O Presently flat no. 38,

Mohalla Doctors Colony, LRH block 7, Peshawar. | Khyber Pakben e

Su'vu.. E‘ribunal R

Diary N)j&__

VERSUS ,

1 Government of Khyber PukhtunKhwa through Secretary Health
Department, Peshawar. ;
2. Leading Reading Hospital Peshawar through its Director Hospital.
‘3. Director General Health Services Khyber PukhtunKhwa, Peshawar.
(Respondents)

- Appeal under section 4 of the Khyber Pakhtunkhwa services Tribunal Act

1974 against the impugn Order, Ref no. 0970/AHD/PA/LRH, dated
19/02/2018. Whereby the salary of 43 days of the appellant has been

deducted without any plausible explanation and till yet the
dep artmental appeal has not been decided.

Fﬁﬂ‘edtp—da}’

Registrar

9 ‘ | \ Y Prayer:

\0\\\\%:]\ A3 Bevai

Pely puw

Aup- 03 PORPIIIEGRS-D

On acceptance of the instant service appeal in hand the i impugn order Ref
no 0970/AHD/PA/LRH, dated 19-02-2018 may please be set aside / turn

down and the deducted salary of the appellant may kindly be reimbursed
back to the appellants.

20

Respectfully Sheweth;

The facts giving rise to the instant appeal: :

;ON FACTS: -

~= |

1. That the appellant is a provincial civil servant performing his duties in
LRH hospital, Peshawar as orderly ward. (Copy of the service cards &

CNIC of the appellant is attached as Annexurzs ‘A’)
|

(Appellaﬁut),d ,7"’} Zﬁg |



@
2. That the appellant was relieved off his service ;and his salary was
stopped and transferred him to the office of the respondent no. 3,
who while accepting the appeal of the appellant transferred him back

to respondent no. 2 hospital. (Copy of the dec:ided departmental
appeal attached as annexure ‘B’)

3. That the respondent no. 2 while again issuing l'the release order, ref
no. 0970/AHD/PA/LRH on dated 19-02-2018, deducted 43 days salary
from appellant and consequently the same is'deducting monthly from
his pay roll. (Copy of impugn order annexure ’;C')

4. That consequently on dated 15-03-2018 the appellant duly and within
time submitted their applications/departmen'}al appeals for initiating
departmental inquiry regarding the deduction of his salary. (Copy of
application/department appeal attached as ar;mexure ‘D’)

r

5. That during all this time, for which the salary of the appellant is
deducted, they were in full attendance and no reason for the
deductlon of pay has ever been gaven to the appellants [(Cg""w

6. That it is also pertinent to mention that an in<’1uiry officer duly checked
the biometric attendance of the appellant and found him in full
attendance, hence issued an order no. 7018-20 on dated 18-09-2018
for the reimbursement of the 43 days deducted salary, but still that
order has not been complied. (Copy of order ?s attached as ‘F’)

|

7. That feeling aggrieved by the impugn order as mentioned in the
heading of this appeal, against which departmental appeal was filed
by the appellant but till date no plausible expianation or order has
been made, hence the instant appeal on the following grounds
amongst others:

GROUNDS:

A. The illegal and malafide act of the respondentt no. 2, loudly speaks that
he treats the appellant as according to his ill will, in a very
discriminating manner, which is not warranted in the eyes of law, also
the constitution doesn’t permit such discrimination.

A. That the appellant has not been treated at par with the rest of the
candidates as envisaged in article 4 of the coastitution, hence the
respondent no. 2 knowingly and willfully abrogated the constitution.



&

. That as per Article 25 of the constitution of 1973 of Islamic republic of
- Pakistan, there shall not be any dlscnmlnatlon in between the citizen. -

of Pakistan but in here the whole process was done partially and

according to the will of the respondent no. 2.

| .
. That no charge sheet and statement of allegation and final show cause

notice was issued to the appellant.

. That respondent no. 2 has not treated the appellant in accordance

with Law, rules, and policy on subject and acted in violation of the
article 4 of the constitution of 1973 of the Islamic republic of Pakistan.

. That a well settled principle of law “Audialtram Partem” has been e
violated, this principle of law was always deemed to have embodied in --: .~ - -

every statute even though there was no express or specific prov:suon

" in this regard. An adverse order passed agamst a person without

affording him an opportunity of personal hearing was to be treated as
void order reliance is placed on 2006 PLC (CS) 1140. As no proper
hearing has been afforded to the appellant before issuing of the
impugned order therefore on this score the said order is to be

‘considered null and void.

|

. That the appellant would like to seek the permission of the honorable

Tribunal to add more grounds at the time of arguments.
|

While considering the above submission the appeal in hand may

~ please be accepted /allowed and the deducted salary of the appellants . < -

may kindly be reimbursed. @

Appellant
(Muhammad Waris Khan)

Dated: | }-ot-201§ Through

e
Mufariq Shah
Advocate High Court,
Peshawar.
Office No. 15, Hazrat Shah Plaza,
Shoba Baiar, Peshawar.
Mobile No: 0314-9175656
E-mail: mufariq_shah@hotmail.com


mailto:mufariq_shah@hotmail.com

i

- ¥
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
| PESHAWAR . |

Service Appeal No /2019

" Muhammad Waris Khan |
- (Appellant)

r
- VERSUS i
: Government of KPK and Others .
‘ i | |
' (Respondents)

Affidavit

El

|

|, Muhammad Waris Khan S/O Abdul Wahab R/O Presently flat no. 38,
Mohalla Doctors Colony, LRH block 7, Peshawar, do hereby solemnly
~ affirm and declare on oath, that the contents of th|s service appeal is

“correct to the best of my knowledge and belief and nothing has been

CWMle 1930/ - 7,zg}:%, g.

Dated; | ?-o1-20/4
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7 DIRECTORATE GENERAL HEALTH SERVICES
KHYBER PAKHTUN KHWA PESHAWAR
E-Mai} Address: nwipdghs@yahoo.com office Phé 091-9210269 & Exchange# 091-9210187, 9210196 Faxll 091- 9110230‘
No. — Jo / Personnel Dated: 5 /01/2018
To,
1. Hospital Director MTI/LRH Peshay ar. '
2. Hospitai Director MTI/KTH Peshawar. ;
1 .
Subject: DEPARTMENTAL APPEALS AGAINST RELIEVING ORDERS OF CLASS-IV
STAFF'OF MTI/LRH STAFF. '
Sir, '

Kindly refer to your miscellaneous reliving orders regarding Civil Servant Class-
IV who were initially appointed by the competent authority of your MTI/LRH Peshawér in past to
report at DGHS office for their further posting, along-with their Departmental Appeals against
their relieving orders.

!
The following Class-IV submitted Departmental Appeals/arrival reports.

-
i

S. Name of Appellant Relieving order.No.
1 Roaid Khan S/o Sher Baz Khan Ward orderly . 1424-31/HD/LRH dated 15.12.2017
2 Muhabat Khan S/o0 Hasham Khan Ward orderly 1432-39/HD/LRH dated 15.12.2017
3 Noor Rahim S/o Abdul Kabir Ward orderly 1416-23/HD/LRH dated 15.12.2017
4 Munawar Lai S/o Lal Din Sweeper 1456-63/HD/LRH dated 15.12.2017
5 Muhammad Ali S/0 Lal Khan Ward orderly 1392-99/HD/LLRH dated 15.12.2017
6 Hayat Khan S/o Taza Khan Behishti 1628-35/HD/LRH dated 21.12.2017
7 Faramosh S/o Dost Muhammad W/ordery 1409-16/HD/LRH dated 15.12.2017
8 Muhammad Asif S/o Muhammad Tarig Naib | 1644-51/HD/LRH dated 21.12.2017
Qasid i
9 Mr. Ishaq Bota S/o Buta Masih Sweeper 1448-55/MD/LRH dated 15.12.2017
10 Tahir Khan S/o Syed Khan Dhobi 1620-27/HD/LRH dated 21.12.2017
11 Fazal Maula S/o Fazal Rahim Attendant 1634-43/HD/LRH dated 21.12.2017
12 Sartaj S/o Muhammd Khan Lift Operator 1501-08/HD/LRH dated 18.12.2017
13 Shahid Masih S/o Waris Masih Sweeper 1440-47/HD/LRH dated 15.12.2017
14 Muhammad Waris S/o Abdul Wahab W/orderly/ 1400-08/HD/LRH dated 15.12.2017
15 Mr. Hamyun S/O Ghulam Rabani Ward Orderly | 51240-57/KTH/HRD dated 22.12.17
16 Mr. Niaz Muhammad S/O Sher - Muhammad | 51240-57/KTH/HRD dated 22.12.17
Masalchi !
17 Mr. Yaqgoob Masih $/0 Rehmat Masih Sweeper | 51240-57/KTH/HRD dated 22.12.17 |
18 Mr. Rooh ul Amin S$/O Gul Habib M. Sweeper 51240-57/KTH/HRD dated 22.12.17 |

!
| Director General Health Services Khyber Pakhtunkhwa Peshawar being competent

authority for considering departmental appeals of Class-IV Civil Servant who were initially
appointed by competent authority of concerned MTI/ LRH in past, and accept all above referred
departmental appeals and direct all the Ciass-IV to report back to MTI/LRH & KTH for their
duties on the following amongst other grounds:- I

i. The above named Class-IV Civil Servants were appointed by your good self in
- past and they served under your control since their initial appointment according
to relevant Law & Rules of initial recruitment. I

ii. According to Khyber Pakhtunkhwa Civil Servant Act 1973, and APT Rules 1989
the Class-IV shall be appointed on local basis and they cannot be inter District
transferred because to avoid violation of permanent residential rights of other
Districts for their appointment. Ex-cadre transfer/ appointment/ deputation has
already been banned by Supreme Court of Pakistan 2013 SCMR 1357.

!
fii. Mostly above named Class-IV having domicile of Peshawar and other were
appointed on Provincial based Hospital against their quota’ According to relevant




vi.

vii.

viii.

X,

entitled’ for 25% Son quota of retired employees against the Class-IV post in
same Hospital.

The Section-16 of MTI Act 2015.is also a!lowéd to serve name in their concerned
MTI Hospital on the term & condition of Civil Servant. The Section 11A Khyber
Pakhtunkhwa Civil Servant Act 1973 is not.applicable in this case.

However, the authority of MTls can initiate disciplinary proceeding against Class- |

IV found of mis-conduct and any Class-l\/ofﬁcial if himself apply for his transfer it
will be consider as per Law and according to availability of vacant post.

They cannot be relieved prior obtaining NOC of the undersigned/ competent
authority to adjust them further, also there is no single vacant post of Class-IV is
available in District Peshawar and their adjacent Districts, so their relieving
orders and stopping of their salaries is illegal and violation of their fundamental
right.

Similarly, the other 09-MTIs of Khyber Pakhtunkhwa are also relieving their
Class-IV without any reason if this practice will continue all over the Province will
lead to Provincial exchequer to an un-manageable situation.

Mostly above named Class-IV approached Peshawar High Court Peshawar in

writ petition No. 1914-P/2016, who in decision dated 17.11.2016 has also"

directed to adjust them locally. But as narrated above in para-IV there is no
single vacant post in D:stnct Peshawar or their adjacent District even in all over
the Khyber Pakhtunkhwa because of large number of appointments of Class-IV
by the present Government, we are also facing litigation about them.

The Peshawar High Court Peshawar D.l.Khan Bench in writ petition No.555-
D/2017 has decided on 15.11.2017 (copy attached). The last sentence of para-5
is hereby reproduced below:-

‘It clearly indicates that for all intents and purposes, the petitioner was a
Government servant according to his appointment order and was to be dealt with
in accordance with Government rules and MTI has nothing to do with his services
particularly when the petitioner has not joined MT! and thus, the impugned order
dated 09.05.2017 is not sustainable”.

The Service Tribunal Khyber Pakhtunkhwa has also decided the service appeal
No. 480-P/2017 dated 15.12.2017 in similar nature case (copy attached).

Supreme Court of Pakistan in 2009 SCMR 1, has decided that when a question
of law pertaining to terms and conditions of Civil Servant has been decided by
Service Tribunal and Supreme Court of Pakistan its benefits shall be extended
those Civil Servants who were not party in Iltugatlon process to avoid un-
necessary litigation.

In the light of all above mentioned, on acceptance of their Departmental appeals

you are requested to withdraw above mentioned orders in column 3 of above table and

release their salaries with all arrears. . /

DIRECTOR GENERAT"HEALTH SERVICES (/-

KHYBER PﬁKHTUNKHWA PESHAWAR.

discussion regardrng subject cited above for information and further necessary action

please.

. All concerned Class-IV appellants mentloned above. They are directed to report to their

respective. original place of posting.

<71|/8

. Secretary to Government of Khyber Pakhtunkhwa Health Department Peshawar wir to
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OFFICE OF THE ASSOCIATE HOSPIT AL DIRECT CR

LADY READING HoSPITAL, MEDICAL TEACHING i'\iaTﬂ"U"'!ON ”ES‘-I‘MVﬁ%

Pronn #+92-01.9211430 Bxs:

133 Facsimila: 8102019211401 www ww.Irh oov.nk

“RefNo 4 k/AHD/PA/LR

To,
The Hospital Director -
tady Reading Hospital, MTI
Peshawar
Subject: RELASE OF SALARY OF CLASS-IV

R T N W TR AT RIS DY LR L PR T 1

Dated: 19/02/2018

* It is for your information that all the requurements are fu#fllled by the Class \% relleved staff and their
salaries may please be released as mentioned below.

P

/

S. Ne. NAME FATHER NAME | - DESIGNATION REMARKS
[. | Mr.Sartaj ~ Muhammad Khan | Lift Operator | Release Full '
2. | Mr. Shahid Masih Waris Masih Sweeper Release Fuil
3. | Mr. Ishag Buta Buta Masih Sweeper Release Full
4. | Mr. Munawar Lal L3l Din Sweeper . | Release Full
5. | Mr. Tahir Khaed Syed Khan Dhobi . Release Euil
6. { Mr. Muhammad Waris | Abdul Wahab Ward Orderly 43 Days salary to be Deducted
7.. | Mr. Hayat Khan Taza Khan Behishti Release Full
8. | Mr. Fazle Moula Fazal Rahim Attendant Release Full
° 9. | Mr. Noor Rahim Abdul Kabeer Ward Orderly Release Ful!
. 10.| Mr. Mahabat Khan Hasham Khan Ward Orderly Release Full
1. Mr. Asif Khan Alamzeb Naib Qasid Release Full
-~ 12.{ Mr. Ghulam Hussain Ghulam Sarwar Cook 71 Days salary to be Deducted
¢
Y

- 7?f

No. ¢ ?/ /AHD/PA/LRH |
Copy forwarded to information and necessary action:-

Director Human Resource
Director Finance

Assistant Director Legal

Budget & Accounts Officer

PA to Associate Hospital Director
Deahnc Assistant Class-1V |, <

U 3"* """

SNV IR

m\mﬁﬁ@

W

ASSOCIATE HOSPITAL DIRECTOR
Lady Reading Hospital, MTI Peshawar
“Dated: 20/02/2018

LRH, MTI, Peshawar s
* LRH, MTI, Peshawar «

LRH, MTI, Peshawar

LRH, MTI, Peshawar

LRH, MTI, Peshawar

LRH, MTT, Pesha.' ay/

L-DTRECTOR
H11 Peshawar

o
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'+ DIRECTORATE GENERAL HEALTH SERVICES
 KHYBER PAKHTUN KHWA PESHAWAR

E-Mail Address: nwipdghs@yahoo.com office Phit 091-9210269 5 Exchangett (91-9210187, 9210196 Fax #  091-9210230

OFFICE ORDER

, As approved by the competent authority as well as recommendations of the
Enquiry Officer the salary of Mr. Waris Khan Ward Orderly attached to MTI/LRH Peshawar is
hereby released against his original post alongwith arrears (43-days deduction) as per biometric

record of the Hospital.

The provision of uniform allowance as promised to be considered by the

Hospital authorities sympathetically.

Note: The Civil Servant should not be relieved from MTI LRH without prior
permission/ initiating Departmental proceeding under E&D Rules 2011 unless completed in all
respect. :

Sd/x‘xxxx;(x .
DIRECTOR GENERAL HEALTH
, SERVICES, K.P.K PESHAWAR.
4 ',‘ v’ - i
No 7 1 & ﬁ\" /Personnel Dated___/ &' 0012018

Copy forwarded to the:- T ————— ;
1/ Hospita! Director MTI/ LRH Peshawar w/r to his letter No. 22712-16/E-1V/LLRH dated
14.09.2018.

n

P.A to DGHS Khyber Pakhtunkhwa Feshawar.
'3. Official concerned. '

For information and necessary action.

/- /(

ADDITIONAL DG (HRM) : l

DIRECTORATE GENERAL HEALTH
SERVICES, K.P PESHAWAR.. i
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