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Learned counsel for the appellant present. Mr. Muhammad

Adeel Butt, Additional Advocate General for official respondent No. 1
to 3 present. Counsel for privaté respondent No. 4 present.
Arguments heard and record perused. |
Vide our detailed judgment of today, paséed in service appeal
bearing No. 1225/2019 “titied Momin Khan Versus Assistant Director,
Local Government & Rural Devé-lopment, Lakki Marwat and three
others" is accepted, the impugned ordér.of his termination from
~ service is set aside and appellant is reinstatéd into service against his
respective position with all back benefits with further direction that
private respondent also shall not suffer for lapses of the respondents,
hence he also be accommodated. Parties are left to bear their own

costs. File be consigned to record room.

ANNOUNCED
27.01.2022

(AHMAD SULTAN TAREEN) (ATIQ-UR-REHMAN WAZIR)

CHAIRMAN MEMBER (E)



g O6.01~.2Q22 Cleﬁ< to counsel for the appellant present. Mr. Kabirullah
. Khattak, Additional Advecate General for respondents present. ’

| Clerk to counsel fOr‘ the appellant requested for adjburnment on
~ the ground that counsel for the.appellant' is not available today, _d.u‘e to
¢ general strike of the bar.'Adjourned. To come up for arguments before

the D.B on 14.01.2022.

(Atig-Ur-Rehman Wazir) Chgé% ----- .

Member (E) -

?‘
14.01.2022 " Learned counsel for the appellant present. Mr. Riaz
Khan Paindakheil,' Assistant AG for respoﬁdents present.
Junior to counsel for private respondent No. 4 present and

requested for adjournment as senior counsel for private

i _ ‘ respondent No: 4 is not available today. Adjourned. To come .

up for arguments before the D.B on 27.01.2022.
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06.01. 2022

- the ground that counsel for the appellant is not available today, due to_' o

14.01.2022

L ARG T B R T Ay

Clerk to counsel for the appellant present. Mr. Kabrrullah :

- Khattak Additional Advocate General for respondents present

Clerk to counseI for the appellant requested for ad]ournment on- -

generai strike of the bar. Ad]ourned To come up for arguments before"

'~ the D.B on 14.01.2022.

(Atig-Ur-Rehman Wazir)
Member (E) .

Learned counse-l- for the appellant present. Mr. Riazf

. Khan Paindakheil, Aséistant AG for respondents present.

'Jumor to counsel for private respondent No. 4 present and
requested for adjournment as senior counsel for pnvate
“respondent No. 4 is not available today. Adjourned. To come

up for arguments before the D.B on 27.01.2022.

(A 19-Ur- Rehman Wazir) C}%w.\/ . |

Member (E)



06.12.2021

ey

Learned counsel for- the appellant present’ Mf. Mohﬁ‘s'én
Khan Kundi, Assistant Director alongwith Mr. Kabiruliah Khattak,
Additional Advocate Geheral for official respondents No. 1 to 3
and junior of learned counsel for private respondent No. 4
present.

Junior of learned counsel for private respondent No. 4
sought adjournment on the ground that learned senior counsel is
busy before the august Subfeme Court of Pakistan. Adjourned.

Case to come up for arguments on 06.01.2022 before the D.B.

(Salah-ud-Din)
Member (1)

\C an




30.06.2021

DN

Mr. Arbab Saif-ul-Kamal, Advocate, for the appellant present.

Muhammad Adeel Butt, Additional Advocate General for official

respondents No. 1 to 3 present. Mr. Taimur Ali Khan, Advocate, on
behalf of private respondent No. 4 present and submitted Memo of -
| appearance with request that he will submit Wakalatnama on behalf - .~

of private respondent No. 4 on the next date. The Memo of

appearance is placed on file of Service Appeal bearing. No.
1080/2018. Adjourned. To come up for arguments before the D.Bon

'15.07.2021.
(ATIQ UR REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
15.07.2021 Mr. Arbab Saif-ul-Kamal, Advocate,- for the appenant}' "

116.08.2021

present. Mr. Muhammad Adeel Butt, Additional Advocate Genéra,l

for official respondents No. 1 to 3 present. Mr. Tariq Qurashi_,'
Advocate, on behalf of private respondent No. 4 present and"
requested for adjournment on the ground that he has not gone.'
through the record. Adjourned. To come up for érguments before
the D.B. on 16.08.2021. .

,___..-—-——-‘—_'.-I'
(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)

MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

~Since 16.08.2021 has been declared as Public holiday on

account of Moharram, therefore, case is adjourned to 26.11.2021 for

the same as before.

%

Reader



" 9\3/ / 3=2020 ‘Due to summer vacation, case :'is édj§0rnéd to
R ' o= 093.-2021 for the same as before.'. ‘ .

01.02.2021 © °  Learned counsel for the appellant present. Mr. ;kabirullah
e Khattak learned Additional Advocate General for official
respondents No. 1 to 3 and private respondent No.4 in p'eréonn

present.

Private respondent No.4 requested for adjournment that his

- counsel is not available today. _Adjourned. To come up" for
arguments on 30.03.2021 before D.B. ' ' 4~
(Atig-Ur-Rehman Wazir) (Muha Jamal Khan)
Member (E) o Member ‘

@

130.03.2021 - Due to non availability of the concerned D.B, the case is

‘adjourned to 30.06.2021 for the same. .
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03.11.2020 Junior to counsel for the appellant and Addl. AG  for
the respondents present. ' '

~ The Bar is bbsefving general strike, therefore, the

matter is adjourned to 28.12.2020 for hearing before the

D.B. -

(Mian Muhammﬁd)/ Chairman

Member -



o h

¥.05.03.2020 ©  Counsel for the appellant present. Mr. Kabirullah Khattak, . °
o Additional AG for official respondents No. 1 to 3 and pnvate,"'g-
_' respondent No. 4 in person present. Private respondent No. 4 - |
requested for adjournment on-the ground that his counsel i's"'f.:.-'_
- not available today. Private refsp.o'nden,t_No:. 4 s strictly
directed to produce his counsel on the next déte 'positiVer.
02.04.2020 for arguments before D.B.

*

Adjourn

y

-\

- (Mian Mohammad) (M. Amin Khan Kundi)
.Member Member

pre T P b pim by WﬂMfg’
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29.06.2020 © Due to COVID-19, the case is adjourned to 24.08.2020

. !

for the same.

24.08.2020° Due to summer vacation case to come up for the
- same on 03.11.2020 before D. B.

Regtler

-



¥ Service Appeal No. 1147/2018 | o R {

12.09.2019 Junior counsel for the appellant and Mr. Kabirullah Khattak,
' Additional AG for the respondents present. Junior counsel for the appellgim't:f
requested submitte& rejoinder, which is placed on record. Junior cpunsél‘ fpf
the appellant also requested for adjournment on the ground that le_:ar'h'ecfl-‘
senior counsel for tﬁe appellant is not available today. Adjoumed ‘-"t'ci__,

18.11.2019 for arguments before D.B.

(Ahmad Hassan) o (M. Amin Khan Kundl) ‘,.' .-f

Member S " Member

' .'1;8.;11‘.201'9 ' Counsel for the appellant present. Mr. Kabirullap;'».i;‘_:ff;;-.i
| Khattak Additional AG for official responderits No. 1 to 3. and{'f :
private respondent-No. 4%in person present. Private responden‘t:::':_ j-"iz-f' ’
" No. 4 requéstéd fprédjou‘rnment on the ground that his couns_ell"' |

is not available today. A‘djourned to 16.01.2020 for arguments

before D.B. . ' ' S
(Husf;n Shah) a (M. Amin Khan Kundi)
Member Member -
L / 16.01.2020 . Due to general strike on the call of Khyber Pakhtunkhwa

Bar Council, learned counsel for the appellaht is npi available :
today. Mr. Kabirullah Khattak, Additional AG for offivc\ia'l'.:-'» L
respondents present. Adjourned to 05.03.2020 for arguments . -"
‘before D.B. | |

b3

(Ahmaﬁassan) (M. Amin Khan Kﬁndi) |

Member. Member




A & | 25.04.2019 Appellant in ‘person: present. Ad&l:_ AG alongwith Mr.&y

L | Yousaf Jan, Secretary Village Council for official respondents
and private respondent no.4 in person present. Written feply on
behalf private réspondent 'no.4 not submitted. Requested for
adjournment. Adjoufned. Case to come up for Written‘r-eply of

respondent no.4 on 19.06.2019 before S.B.

& .
crmer v R T 1) %

(Ahmad Hassan)
Member

'19.06.20'194 Cour'lsel’for the appellant and Mr. Kabirullah Khattak,
’ ~ Additional AG for official respondents No: 1 to 3 preset. Joint

- para-wise comments on behalf of official respondents No. 1 to 3

has already been submitted. Neither private respondent No. 4

present nor written reply. on his behalf submitted therefore, notice

be issued to him to submit written reply on the next date by way

of last chance. Case to come up for written/comments on behalf of

private respondent No. 4 on 12.07.2019 before S.B."

- (Muhammadéﬁin Khan Kundi)-
- Member

12.07.2019 Counsel for the appellant and Addl. AG for official
| respondents No. 1 to 3 who already submitted written réply.

Respondent No. 4 in person present and submitted written

reply. To come up for arguments on 12.09.2019 before the

D.B. The appellant may submit rejoinder within a fortnight,

if so advised.

Member



04.2.2019 Counsel for the appellant and Addl. AG alongwith
‘ Yousaf Khan, AD for the official respondents present. Mr.
Muhammad Tariq Qureshi, Advocate has submitted

Wakala@ama on behalf of respondent No. 4 which is'

placed on file.

v R Representative of the official respondents states that
the requisite reply is in the process of preparation and will
positively 'be .submitted on the next d}:lte of hearing.
Adjoufng:d to 27.03.2019 before S.B. The private
respondent No. 4 may also furnish reply to the appeal on

the next date, if so advised.

Chairman

)
ot

27.03.2019 Learned counsel for thei appellant present. Mr. Kabir Ullah
Khattak learned Additional Advocate General alongwith Yousaf

;{*Khe‘m AD for official respondents present. Learned counsel for

private respondent No.4 also present. Written reply submitted on

.\j‘ .

behalf of official respondents. Learned counsel for private

respondent No.4 seeks time to furnish written réply/comments.
Granted. To come up for written reply/comments on behalf of

private respondent No.4 on 25.04.2019 before S.B
V%

B Member
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11.12.2018
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Counsel . for the: . appellant Mumtaz Khan present.

Prelimihary afguments heard. It was contended by leamed'

counsel for the appellant that the appellant was appointéd as
Naib Qasid in Local Government Department by the
competent authority vide order dated 15.03.2016 on the
recommendation of Selection and Recruitment Committee. It
was further contended that someone was aggrieved from the
appointment order of the appellant therefore, he filed Writ
Petition against the appéllant in the Worthy Peshawar High
Court Peshawar and the Worthy Peshawar High Court
Peshawar disposed of the Writ Petition vide order dated
28.02.2018 and directed the competent ‘aufﬁori}y to re-
examing th_e ap,pgintment of the private respondents, merit
poéition of tile a;ppellant and pdss an appropﬁate order
keeping in mind the rules, policy and the terms and conditions
incorporated in the advertisement for appointment of Class-
IV employees, after providing the parties an opportunity of
hearing and thereafter the competent authority vide order
dated 18.04.2018 terminated the appellant from service. It
was further contended that the appellant filed departmental
appeal on 11.05.2018 but the same was not responded hence,
the present service appeal. It was further contended that
neither the appellant was issued any show-cause notice nor
the appellant was provided opportunity of personal hearing
but the competent authority has passed the impugned
termination order illegally therefore, the impugned order is

liable to be set-aside.

The contentions raised by learned counsel for the
appellant need consideration. The appeal is admitted for
regular hearing subject to all legal objections. The appellant is
directed to deposit of security and process fee, thereafter
notice be issued to the respondents for written
reply/comments for 04.02.2019 before S.B.

(Muharﬁ/%nm%rﬁin Khan Kundi)
Member

xr*t"/

9‘\'



“Raps Form-A
ol -
FORM OF ORDER SHEET
Court of _
Case No. . 1081 /2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings - C
1 2 3
03/09/2018 The appeal of Mr. Mumtaz Khan presented today by “Mr.
1- p A PP . sented A
Saadullah Khan Marwat Advocate may be entered in the Institution
Register and put up to the Learned Member for proper depplease.
L/"'%-.—— / g‘ : ~ REGISTRAR
7. A This case is entrusted to S. Bench for preliminary hearing to

24.10.2018

be put up there on - ll/l-_/c: ~/&

L

Due to retirement of Hon’ble Chairman, the
Tribunal is defunct. Therefore, the case is adjourned.

To come up on 11.12.2018.




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

S.ANo. [¢®] /2018

Mumtaz Khan versus Assistant Director & Others
INDEX

S. No Documents Annex | P. No.
1. | Memo of Appeal 1-4
2. | Advertisement dated 04-07-2015 “A" 5
3. | Appointment order dated 15-03-2016 / “g” 6-7

Arrival report

-4 1 W.P/ Judgment dated 28-02-2018 “c” 8-12
>. | Show Cause Notice “D” 13
6. 'Réply to Show Cause Notice b= 14
/.| Termination order dated 18-04-2018 “F” 15
8. | Appointment of R. No. 04, 19-04-2018 "GT | 16
9. | Representation dated 11-05-2018 "RHY17-20

Appellant

Through % '
Dated: 29.08.2018 \ E
Saadullah Khan Marwat
Advocate.
21-A Nasir Mansion, :
Shoba Bazaar, Peshawar. -
Ph: 0300-5872676

0311-9266609 -




#

BEFORE KPK, SERVICE TRIBUNAL, PESHAWAR

s.ANo. 128/ /2018

Khyber Pakhtukhwa

Mumtaz Khan S/O Nadir Khan, Service Tribunal
R/O Mama Khel, Lakki Marwat, Diary No. oo
Ex-Naib Qaisd, Village Council - el 2&7?
Nasir Khel, Lakki Marwart. . . . .......... I Appellant

VERSUS

Assistant Director, Local Government
& Rural Development Department,
Lakki Marwat.

Director General, Local Government

& Rural Development Department, Peshawar.

Secretary, Govt. of KP, Local Government

& Rural Development Department, Peshawar.

Gul Tayaz Khan S/0 Gul Faraz Khan,
Naib Qasid, Village Council Nasir Khel,

Lakki Marwat . . ... ..o Respondents

EPL=>PL=>P<C=>E<C=>E

APPEAL U/S 4 OF SERVICE TRIBUNAL ACT, 1974
AGAINST OFFICE ORDER NO. 5240-45, DATED

18-04-2018 OF RESPONDENT NO. 1 WHEREBY
SERVICES OF APPELLANT WERE TERMINATED

- AND R. NO. 04 WAS APPOINTED AS NAIB QASID
FOR NO LEGAL REASON:

EFL=>P<CI>RC=>8<C<=>8

Respectfully Sheweth :

1.~ That on 04-07-2015, R. No. 01 floated advertisement in daily N

Newspapers for appointment of Class-1V servants in their -
respective Village Council. (Copy as annex “ATY

o
b



That after going through the prescribed procedure of selection,
appellant was appointed as Naib Qasid on regular basis on the
recommendations of Selection and Recruitment Committee vide
order dated 15-03-2016 and assumed the charge of the said
assignment on 28-03-2016. (Copies as annex “B")

That on 31-05-2016, R. No. 04 filed W. P. before the Peshawar
High Court, Circuit Bench Bannu to declare the order of
appointment of appellant as illegal and he be appointed as such,
which petition came up for hearing on 28-02-2018 along with
other connected Writ Petitions on the same point and then the
hon’ble court was pleased to hold that:-

All the cases are remitted back to R. No. 01 to re-examine
the appointments of the private respondents and passed an
appropriate order in light of Rules and Policy after providing the
parties an opportunity of hearing. The entire process shall be
completed within two (02) months positively. The Writ Petitions
were disposed off accordingly. (Copy as annex “C")

That after remitting of the said judgment to R. No. 01 for
compliance, Show Cause Notice was issued on 30-03-2018 to

appellant to explain his position which was replied. (Copies as
annex \\DII & \\EII)

That on 18-04-2018, R. No. 01 terminated services of appellant
with immediate effect on the score that he was not the appointee
of his own Village Council. (Copy as annex “F”)

‘Here it would be not out of pilace to mention that R. No. 01
appointed numerous other candidates not in their own Village
Council but in others i.e. Umair Ahmad Village Council Khero Khel
Pakka appointed at Serai Naurang-III, Faheem Ullah VC Khero
Khel Pakka appointed at VC Gerzai, Washeeullah VC Wanda
Aurangzeb appointed at VC Attashi ‘I‘Yl.e""c'han Khel, Ezat Khan VC
Wanda Saeed Khel appointed at VC Kalin, Sher Nawaz VC Issik
Khel appointed at VC Wanda Baru, Siffat‘ Ullah VC Khokidad Khel
Lakki City appointed at VC Jung Khel, Momin Khan VC Lakki City
appointed at VC Abdul Khel, etc their services are still retained till
date, so appellant was not treated alike and discriminated.



6. That on 19-04-2018, R. No. 04 was appointed as such by R. No.
01 on the post of appellant. In the judgment 'the ‘hon’ble court -

never directed the authority to appomt R. No. 04 as Naib Qas:d N

and to terminate services of appellant. (Copy as annex “G")

7. That on 11-05-2018, appellant submitted representation before

R. No. 02 for reinstatement in- service which met dead response
till date. (Copy as annex “H")

Hence this appeal, inter alia, on the following grounds:-

GROUNDS:

a. That appellant has in his credit the educational qualification up to
class 8™,

b. That appeliant applied to the said post of his own Vlliage Councn ,
and it was incumbent upon the department to appoint him as
such in his own Village Council and not in any other. He could not
be held responsible for the lapses of the respondents, if any.

C. That when the matter taken to the court, the department was
legally bound to transfer appellant even other incumbents to their
own Village Council to save their skins.

d. That as and when Show Cause Notice was issued to appellant
regarding appointment in other Village Council, then he should
rectify the mistake, if any, because the lapses were on the part of
the authority and not of the appellant and in such svituation, he
could not be made responsible for the same.

e. That appellant was appointed as per prescribed manner after
observing the due codal formalities.

f. That as per law and rules, appellant is liable to serve anywhere in

District, outside District / Province even outside Country, then he-"

can be appointed anywhere for the purpose, being citizen of the
country.



g.  Thatitis to be ascertained as to whether R. No. 04 has applied'to - -

the said post or otherwise. In such a situation the department -
was legally bound to advertise the said post.

h.  That R. No. 04 was never gone through the process of selection,
so at such a belated stage when his name was not recommended

by the Departmental Selection / Recruitment Commlttee he‘

could not be appointed straight away as such.

That in the aforesaid circumstances, order of -appdintment of R.

No. 04 was not only illegal but was ab-initio void. The same was
based on favoritism.

j- That service law is alien to the word “Termination”, so on this
score alone, order of termination of appellant is / was illegal.

K. That order of appointment of appellant was acted upon, effected
and got finality, the same was made by the competent authorlty
and cannot be rescinded in the manner taken.

[ That appellant was paid Monthly Salaries for about 02 Years and
02 Months which gave vested right to him.

m.  That order of termination of appellant from service is based on
malafide.

It is, therefore, moét humbly prayed that on acceptance of
the appeal, order dated 18-04-2018 of R. No, 01, and appointing
R. No. 04 as Village Council be set aside and appellant be
reinstated in service with all consequential benefits, with such

other relief as may be deemed proper and just in circumstances -

of the case. @

Appellant

Through % -

Dated.29.08.2018 Saadullah Khan Marwat

Amjad Nawaz
Advocates
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. usualallowances as. admissible,_under the, rules existing poliey. of the. Provincial.government_on. theiterms, andu..n.

"

2 g OFFICE QF THE ASSISTANT DIRECTOR
y LOCAL GOVT: & RURAL DEVELOPMENT
" DEPARTMENT, LAKKI MARWAT

‘b‘--—l':;iu :

W

Ry it

‘&Z?;s’ 4

Dated, /S / -©5 /2015
OFFICE ORDER. .

No. Lf; S3- GC{ / On the recominendations of Sci;éction-and Recruitment Committee, appointment of
ihe following Naib Qasid, Village / Neighborhood Council is hereby ordered in BPS-01 Rs. (6210-195-12060) pius

conditions given below w.e.f the date of taking over their charge in the intevest of public service, they will report
for duty in the office of Village / Neighborhood Council Nazim mentioned against each:- ;

v

S.No ;| Name with Address Village/ Neighborhod Remarks
: Council

! | _Mumtaz Khan $/0 Nadir Khan Gandi Sahib Khan ) Against vacant Post
o 3 i T

Terms and Conditions.

1. His services will be liable to termination on onc month notice in advance from cither side, but in casc of resignation without
nolice, onc month pay shall be refunded towards Government. B L

2. He will be on probation for a period of one year extendable for a further period of 12 months and during this probationary
period he will not be entitled to apply for any long leave ctc, : o P :
3. His scrvices will be governed by such rules and regulations as are in vogue and as may be issued by the Government from
time to'time. . ’ : .

4. His services can be terminated at any time in case his performance 1s found unsatisfactory during probationary period and in
case of misconduct, he will be preceded against the Removal from' Service (Special Power) Ordinance, 2000 and the ruics
made {rom time to time. T .

5. He should report his arrival to alt concerned. He will also not be-entitled to any TA/DA for his first arrival/joining duty but
in case;he is not willing to join the duty, he should furnish his un-willingness on a stamp paper to the office of the undersigned.
6. His services are also liable to be terminated il any of his documents iz found fake or altered, at any later stage and that he
will not entitic to wnicrgo any litigation. . ) : :

7. The undersigned deserves the rights to amend or add any cond ition to his appointment order. . B

. Hc is required to produce Health and Age Certificate from the Medical Superintendent DHQ Hospital, Lakki Marwat
within 15days. ‘ N

9. The appoinmtment is made subjeet to the conditions that the candidatc has a permanent domicile of District Lakki Marwat,

If the above terms and conditions are accepted, he should immediately communicate to this office, and report for duty to the

.

undersigned within (15) days , failing which this appointment order may be treated as cancel in respect of the candidate.
.’ -

Local Govt. & Rural DeXotopment
) ) : Department, Lakki Marwat
Even No, & Date, : T o
Copy forwarded:to:- .
The Director General, Local Govt, & Rural Development beptt: KP, Peshawar.
The District Nazim ,District Government Lakki Marwat, | . o
The Deputy Commissioner/ Chairman Selection Committee, Lakki Marwat, '
PS 1o Scnior Minister LG&RDD,Khyber Paklitunkhwa Peshawar. _ i
PS to Sceretary LG&RDD Kliyber Pakhwunkiwva, Feshawar. L
- The Section Officer(Estab) ,Khyber Pakhtunkhwa , Peshawar. ' B
Tebsil Municipal Officer / Member Selection Committee, Lakki Marwat,
The District Accounts Officer, Lakki Marwat, ’
_ - The Nazim NC/VC concerned District Lakki Marwat.
10, All Supervisors LG&RDD, Lakki Marwat
1. Official concerned.
12. Office Order File,

VLN~

/ Il ; ‘ y (- Mg
M rM ! Local Govt. & Rural Developiment

Department, Lakki Marwat
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- JUDGMENT SHEERT
INTHE PESHAWAR HIGH COURT,
BANNU BENCH

tJudicial Department) .

W.P.N0.350-B/2016

Momin Khan and another
Versus

Govt. of K.P.K through Sceretary Local Govt. and
"Rural Development and others

JUDGAMIENT

9

Date of hcz’u'ing: 28.02.2018 ‘ .

Appe]lan[—pclitioner%/ Ma{/mcf ,/4;/974277 M'/
// | L /

Respondent Ay ;é éé 4 @Qﬁ/@ufé f@ﬂ%ﬁ@

ol Qj o L2 Lalaws [P L&Mﬂ@w
- SHAKEEL _AHMAD, J.- Same Judgment

as in_
\\’.P.No.199-B/2016 (Najibullah  Vs. Director.General
Local GO\l and Rural Dev clopment and olhels)

Srl/ M Justicr 6dyr "ﬂafmrf

Annownced, Sd/ Hir. Sustice S}'"-{egf Amag
Dr:28.02.2018. . .
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s " JUDGMENT SHELT S :
: IN THE PESHAWAR HIGH COURT, SRR Py
\ibl‘f ra Ry

BANNU BENCI( B

(Judicial Department)

W.P.N0.199-B/201 5

..

; ) Najibullah

Versus

Director General Local Govt. and Rural Dcvclonmeh &
and others -

MMI

Date of heari lng 28.02. 201 8

Appellant- pumoncrkéé&%z_ %

»7/
’ ReSpondent&/ ,W"é/ %MMM@
°, MMMM

A LG Lakk( X 5o ko, P‘n;/ﬂ-'ﬂ :ﬁ‘roo Lakf-u
SHAKEEL AHMAD, J.--B¥ this single judgmen: we

proposc (o decide the following petitions having identicaj
questions of law and facts:-

l. W.P.No.I199-B/2016.
(Najibullah Vs. Director General Local. Govt.
und Rural Development and others)

2. W.P.No.206-B/2016.
(Addul Wadood and others Vs, Govi. of
A,,) K.P.K through Sceret: ary Local Govt. and
Rural Dcvc!opmcnt and others).

. : 3. W.P.No.26]- B/2016.
{Sher Alam Khan Vs, Govt, of K. through
Seerclary | Local  Gowl, and  Rural

» Development and athers), {’
t 4. IV.P.N().27I-B/2016
(Umar Jan Vs. Gowi. of K.PK  through
Seeretary | Local  Gowy, and  Rural
Developmient and others).
s\ L N NED Inirans® (D 0} Mr. fustice Abdut Shatanr and Mr:. Jn'mn' shakeel Ahmud, 12 :
o ATT E
: ﬂ,\/&-\ﬁ%@@ﬁ&
. : ittt g Conss,
_ By Pan
\
:
J
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. @ 5. -W.P.Ny.278-B/2016. - -
! {rshadullah Vs, Govt. of K.pK through
7 “Secretary  Local Govi,  and Rural ; .
.- Development and others). A
B . ’ L i
6. W.P.No.279-B/2016 | : :
T T (Abdul Haseeb Vs, Govt. of K.I'K through
' Sceretary  Local  Gowt, and  Rural
Development and others). o
. B 7. W.P.No.297-B/2016 ) ' )
"~ (Nagibullah Vs, Govi. of K.P.X through : o :
Secrctary  Local * Govi, . and © Rural | i
Development and athers). : ' B
o - W.P.No.305-B/2016
(Akhtar:Zaman'lVs. Gow Of KB X through .
“ . e *Sccretdry Local- (Govt!  ainidT Ruval®
4 o -
N . el i Ao e wp iy e E ' fu“i
(Kamranullah Vs, Govt. of K.P.X  through- ,
Secittary © Local  Govt.  and Rural - ¥
Development 2pnd others).
. ) A
10.W.P.No.350-B/2016 ]
R (Momin Khan and another Vs, Govt. of ' e
v K.P.K through Secretary Local tiovt. and
Rural Covstanpesae o2 Giherel, :
13,7, P.N:. 428-B/2015,
(Hassan Khan Vs, Govt. of K.P.f. through
~d ' Secretary  Local Govt.  and  Rural ‘
N : Development and others). o
12,34, No. 577-8/20.16. S
ORI Yoo Govl, of X v
dLoul Secrsiary Lisal Gowt and Rural
Devatermant and Qilers)
LRIy P v U S .
i (Fazal Rahim and another Vs, Govt, of K.PX <, .
. - - : through Secretary Focal Gows and Rurgl 1;@?
N O 1
T
that the petitioners are the residents of their respective Union :
" .
Councils. In response 10 the advertisement made in the
newspaper the petitioners applied for thewr appointments as
Imran;s (.0 Air Justce Abdd Shokyor and Mr. hustice Xhakeel diimad. 11
1
Y
A
— %
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1

- .
Class-1V empiqucé.'bul they were demed appomtments and

the people from othcr Union Councils were appointed, hence,

these constitutional pelitions. '
[ IO ' O . [

3. - After arguing the case at great length,'thc learned

counsels for the petition‘ers:stated at the bar that let all these
cases be sent to thc compclcnl authonly to" reexamine the
cases of appomlmcnt of the private’ rcspondcnts and to find

out whether they have been appomlc.d in du.orddncc with law,
i

policy 'and the terms and condmons mcorponated in the

i

advertisement or not. The learned counscl rcprcscnling the
|
I

'

private respondents in all the Wﬂl petmons and lhe lcamcd
AAG appcarmg, on bchalf of och:dl r(_spondenls assisted by
representatives of the depanmc‘nl agreed with the conlcnlion
of the learned counsels for the petitioners.

4, . In view of above, w.c send back all these cases (o

i ’ T . i

the  Assistant Director Local Gove'mn']cnt“ a;ld ) I%ural-
Dcvelopmént/compelcnl authority of their respective districts
10 re-examine the appointments of the private respondents,
merit position of the petitioners and pz;ss an appropriate order
keeping in mind the rules, policy and the terms and conditions
incorporated in the advertisement for appointment as Cléssll\’ |
employees, after provnd ng the pames an opponumty of

hearing and submit compliance report to Additional ch:strax

of this Court. The entire process shall be completed within 02 .

lairont® (D.8) Mr Justice Abdul Stukoor and Mr. Justice Shakee! Ahmod, 17
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months positively. With these observations the writ petitions

Announced. - S

P D:28.02.2018.

Admranst

arc disposed of accordingly.
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Si/- M. Justich mdidl ShaRGRLS
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OFFICE OF THE ASSISTANT DI—RECTOR
LOCAL GOVT. & RURAL DEVELOPMENT
DEPARTMENT, LAKKI MARWAT.
No.5053-55
Dated March 30, 2018.
To ‘ -

Mr. Mumtaz Khan i
Naib Qasid Village Council
Gandi Sahib Khan, District Lakki Marwat.

SUBJECT:- SHOW CAUSE NOTICE.
Memo.

In the light of worthy Peshawar I—I1gh Court, Bannu Bench, judgmenf dated
28.02.2018 in WP No0.386-B/2016, the m;dcfrsigned is going to serve you with the
following Show Cause Notice:- S ‘ B

«

(1). That yot have been appointed a Class-l}/ﬁin BPS-3 in the Village Council Shahbaz
Khel Tchsil and District Lakki Marwat vide Qxfder No.4553-64,dated 15.03.2016.

(2). That your this appointment order was challengcd by the petitioners/other céii;didatcs
pefore the worthy PHC Bannu Bench through Writ Petition No.3 36-B/2016 which was
disposed of by the worthy High Courtin the,éfdllowing terms:- ‘ X

“In view of the above, we send back all these cases to the Assistant Director, Local Govt.
& Rural Dev./Competent Authority of their respective District to re-examine _the
appointment_of the private respondents merit position of the petitioners and -pass_an

appropriate_order keeping, in mind the Rules, Policy and the terms_and conditions

incorporated in the advertisement for appointment as Class-1V employees after providing
{he parties an opportunity of hearing.” .

(3). That in the light of, above mentioned judgment of PHC Bannu Bench, we have
re-examined your appointment and merit position, in the light of Rulcs, Policy and Terms
and Conditions, incorporated in the advertisement, for the above mentioned posts of
Class-IV and found that you, belongs-to Village Council Mama Khel but have been
appointed against the post for Village Council Gandi Sahib Khan. So in this way your
* appointment against the above mentioned post is against the Rules, Policy and against
the terms and conditions incorporated in the advertisement for the above post.

(4). That through this Show Cause Notice you are hereby directed to file your reply, if
any, to the office of undersigned within seven { 7 cfays from the receipt of this Show
Cause Notice, as why you should not be 1:émoved from your service, otherwise ex-party
action will be taken against you. A '

(5). That if you want personal hiring, this respect you can approach to the office of the
undersigned within 7 days from receipt of ‘?llis notice in office hours. -

Note:- After lai)se of 7 days from rccei:fat of this notice, you will not b

. allowed. to
question any action taken against you in the light of this Notice.

Local Govt, & Rural Devclopment
Department, Lakki Marwat.

3 e
Assistarlt QJ\.Q/L‘://
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Annexure-X

\J” o .
OFFICE OF THE ASSISTANT DIRECTOR
LOCAL GOVT. & RURAL DEVELOPMENT
- DEPARTMENT, LAKKI MARWAT.
Dated April 18 2018
OFFICE ORDER *
No. 5240-45 /' The Peshawar High Court Bannu Bench was pleased to

announce the following judgment in Writ Petition No.386-B/2016 on 28.02.2018 -

“In vicw ol the ubove, we send back all these cases o the Assistant Director, Local Govt, ~

& Rural Dev./Competent ‘Authority of their i*_cspcctivc-: District 1o re-cxaming the

-appointment of the private respondents, merit position of the petitioners and pass’an

; dgnored. The respondent informed that he applied for the post of Naib Qasid in his parent -
-Council. He admitted the fact that he belongs to Village Council Mama Khel but he was "

appropriate _order keeping in mind the Rules, : Policy_and the terms and conditions
incorporated in the advertisement for appointment as Class-TV employees after providing
the parties an opportunity of hearing.” ‘

In pursuance.of the above judgment the dappointment of the following,
respondent was re-examined:- .
Name & father’s name of Respondent Parent Village | Village Council where
° , Council. appointed.

1 | Mr.Mumtaz Khan S/O Nadir Khan. Mama Khel Gandi Sahib Khan .

Both the Petitioner and Respondent ;#ére heard and examined in detail and
record perused. The petitioner Mr. Gul Tayaz Khan S/O Gul Faraz Khan stated that he
‘applied for the post of Class-IV lying vacant-in his parent Village Council but was

‘appointed at Village Council Gandi Sahib Khan ‘which is not his parent Village Council

Catall E

Keeping in view the above, the competent authority considers appointment

.’order of the respondent as Naib Qasid at Village Council Gandi Sahib Khan issued vide
" No.Order No.4553-64, dated 15.03.2016 against the Rules and Policy and the conditions

‘incorporated in the advertisement for Class-IV. Consequently the the said order becomes

- invalid and services of the respondent stand terminated with immediate effect.

o w o Wi~

kN

Assistant Director
Local Govt. & Rural Development
Department, Lakki Marwat.
:Even No. & Date.

Copy forwarded to:-

The Dircetor General, Local Govt. & Rural Dev. Deptt. KPK, Peshawar.
The Addl: Registrar, Peshawar High Court Bannu Bench.

The Addl: Advocate General, Peshawar High Court, Bannu Bench.

The District Accounts Officer, Lakki Marwat. '
The official concerned. - ‘

Office Order File. . : :
For information & necessary action. ' . \\ } ﬁ
’ . * EA .

NN

¢ Local Govt. & Rufal Development

Department, Lakld Marwat. -

i . M
BRI

W
A AW 1rector
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. G “- ' ¥ LOCAL-GOVT:& RURAL DEVELOPMENT, "+ * #om=' ° .
S b owe oo DEPARTMENT, LAKKI MARWAT, © DT |
’ .l ‘ o Dated April 19 _ /2018 T ) _,://;'
o QFFICE QRRER, A . AT o :

Ne., 3319-22 __/In pursuance’to the judgment dated 28.02.2018 of Peshawar ' ERs
High Court Bannu Bench in Writ Petition No.386-B/2016,.Mr. Gul Tayaz Khan S/Q Gul ‘ ;
Faraz Khan R/0O Gandi SahibKhan, Tehsil and District Lakki Marwat is hereby appointed as'. -
Naihk Qasid in RPS-3 (9610-390-213] 0) plus usual altownness-as admissible undertha Rules, .
T oan regutar bisis, aagainst the vacant postut VC Gandi Sahib Khan; District Lakki Marwat
with the (ollowing terms and conditions: A Lo o a7
Terms dod Conditions, S : : )
oo I His services will be governed by the rules and regulations as arc in vogue and'as may-be
" issucd by the Government from time 3o time:- e .
2. His services will be liable foterminalion on onc month-fotice in advance from either side,
but in case of resignation, without notice, two months pay shall be refunded towards
* Government., L o .
He will be on probation for a period of one year extendable for a further period of one year
and during this period he wHl not be entitlzd 1o apply for.any long leave efc. o
- Hix services can be terminaled at any time in case his performance is-found unsatisfactory
©° during probationary period and in casc of misconduci he.will be preceded against the . . .
Removal fram Scrvice (Special Power) Ordinance, 2000°and the rules made from-time to L L .
lime, - e : .
"' 5. His services are Jiable to be terminated if any of his.dacuments is found fake or altered at .
. My ialer stage and he will nat entitle to.undergo any litigation. ‘ - Soe e t
. 6 He'will report his arrival ta all concerned.  He wili also.not entitle to any TA/DA for his L L o
first anival. In case he is not willing to join the duty, he should furnish his un-willingness e ;
on a stamp paper to the office-of the undersigned. . ;| : S L ) .

7. Before submission of pay bitl to the District Accounts Officer for pay-purpose, all his
Certificates and Degrees will be checked and verified from the concerned Board or
1 University as the case may be. . . :
8. The undersigned descrves the rights {c amend or add any condition to his appeintiment
order. : S
9. Heis required to produce Health and Age Certificate {rom the Medical Superintendent .
OHQ Hospital, Lakki Marwat,

11" the above terms and conditions are accepted; he should imniediately
communicate his willingness and report for duty to the undersigned within 15 days,

: failing which this appointment order may be treated as cancelled in respect of the
candidate. ) . . ' ) Cl . )
= Qe
: : (Muhammad Aleem) . .0~ A
o Assistant Director - L .
Local Govt. & Rural Development ' ’ .
: Department, Lakki Marwat. :
Even No. & Date. . , :
. Copy fogwarded to:- IR -
I, The Dircclor General, Local Gavt, & Rural Development Deptt: KP, ﬁcslmwnr.
2, The District Accounts Officer, Lakki Marwat, - B ‘ L R S
3. The Progress Officer, LGRDD, Lakki Marwat to arrange for verification of doguments, ) « ot B
4. Candidule concerned, . o . ' K
n -
o AssiStantRector
Local Govt. & Rur; veélopment S N
.-~ Department, Lakki Marwat, = .._° o
! " MK
r_(' .
LY.
" s ‘ .
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The Director General, . _
Local Government and Rural Development Department,
Khyber Pakhtunkhwa Peshawar.

SUBJECT ;-DEPARTMENTAL APPEAL

Respected Sir,

2

v

With due respect the appellant submits as under,

That your good Office. adyerﬁse’d vacancies of Class-IV throughout ‘Kh-yber

Pakhtunkhwa vide advertisement dated 04.07.2015 in which the condition for
appointment of Class-1V was that the candidate must be the resident of relevant -

District where hé resides. As per afore-said advertisement; the appellant being
permanent resident of District Lakki Marwat, applied for the vacancy of Class-IV,

appeared in Test / interview and secured top posilion on merit list, Copy of

advertisement dated 04.07.2015 iy attachcd as Annexurc-A.

That accordingly the Departmental Selection Committee duly approved and
recommended the name of appellant for appointment as Class-IV. Where after the
Assistant Director LGRDD Lakki Marwat issued appointment order of appellant as

Naib Qasid on 15.03.2016 and posted ar Village Council Gandi Sahib iKhan District -

Lakki Marwat as Class-[V. Copies of Minutes of Meeling of Departmental Selection
Committee and appointment Order dated 15.03.2016 of appellant are attached as
Anncxure-B. '

That after appointment, the appellant submitted his arrival report and rendered duties ‘

for about more than 02 years. The service book and Master file of appellant was also
prepared by the Departinent. Copies of arrival report and service book of appellant
are attached as Annexure-C. '

That it is pertinent to mention here chat in response to the advertisement  dated
04.07.2015, total 65 Class-IV have been appointed by the Assistant Director LGRDD
Lakki’ Marwat who arc also permanent residents of District Lakki Marwat and
appointed in different village Councils like appellant. s

That out of 65 Class-IV employees, 23 appointment orders of Class-[V were
Challenged (including the appellant) before Peshawar High Court, Bahnu Bench in
different writ petitions solely on the ground that appeliant belongs to village Council
Mama Khel but he has been appointed as Class-1V in village Counci! Gandi Sahib
Khan. The Peshawar High Court Bannu Bench ‘Wwithout, going into the merit of the

case, decided all the 23 Writ Petitions through single Judgment dated 28.02.3018 in o
. the following terms;-* In view of the above, we send_back all these-cases to the

Assistant Director , Local Government and Rural Dev; / Competent Authority of
their _respective District fo re-examine the appointment of the brivate

respondents , merit position of the petitioners and pass an appronriate order -

keeping in miind the rules, Policy and the terms and conditions incdrporafed in

the advertisement for appointment as Class-1Vemplovees after m'()\}iding the.

partics an opportunity of hearing”, Copy of Judgment (!atéqi:' 28.02.2018 of
Peshawar High Court Bannu Bench is attached as Annexure— D, '




. 'r; .

6. Thatas such the Assistant Director LGRDD Lakki Marwat issued show cause.notice - -

1t

to the appellant on the basis of afore-side Judgment of Peshawar High Court Bannu
Bench dated: 28.02.2018, in which the only objection raised was that appellant
belongs to village Council Mama Khel but he has been appointed as:Class-1V in
village Council ‘Gandi Sahib Khan District Lakki Marwat. There was no objection
as to the merit position’ of the appéllant in the afore-said Show Cause Notice. The
appeliant timely replied w the alore-said Show Cause Notice alter receipt of the
same. Copies of Show Cause Notice and reply of the appellant are attached as
Annexure-E. T . ~

That thereafter the Assistant Director LGRRD Lakki Marwat all of sudden issued
termination order dated 18.04.2018 of appellant in which the same reason is given
that appeilant belongs to village Council Mama Khel but he has been appointed as
Class-IV in village Council Gandi Sahib Khan District Lakki Marwat. Copy of
termination order of appellant dated 18.04.2018 is attached as Annexure-F. .

»

That as per advertisement dated 04.07.2018, the candidate must be the permanent
resident of relevant District. As such appellant is fullj' eligible to apply to the vacancy
of Class-I'V because applicant is the permanent resident of District Lakki Marwat and
has rightly been appointed as Class-IV in Village Council Gandi Sahib Khan
District Lakki Marwat as per terms and conditions of the afore-said advertisement
dated 04.07.2018. But Assistant Director LGRRD Lakki Marwat has wrongly and
illegally terminated the appellant from service in order to adjust his blue eyed

persons. The Assistant Director LGRRD Lakki Marwat has misconceived and mis-

interpreted the Judgment of Peshawar High Court, Bannu Bench dated 28.02.2018 as
the merit position of the appellant has riot been called in question by the Assistant
Director LGRRD Lakki Marwat. At the same time, it is written in the advertisement
dated: 04.07.2015, that in case of two candidates having equal marks in test/interview
then as per advertisement dated 04.07.2015, preference shall be given (o the candidate
of concerned village / neighborhood council. But Assistant Director LGRDD Lalkki
Marwat has misconceived this condition while terminuting the appointment order of

appellant. As per merit, appellant is the top position holder therefore, appellant being

resident of District Lakki Marwat has rightly been appointed. Copies of 1.D Card and
Domicile of the appellant are attached as Annexure-G. ' ‘

That Local Government and Rural Develbpment Department Khyber Pakhtunkhwa

Peshawar issued Notification dated: 03-12-2015 vide which an amendment has beer_l"

made for the selection of appointment of Naib Qasid / Chowkidar in which criteria
laid down for their appointment is that he must be physically sound, preferably

literate, about 18 to 40 years aged. There is no such condition / criteria for the
appointment of Class-IV that he must be permanent resident of same village council.:

Again the stance of the appellant has been confirmed by the rules framed by the
Department itself where no such condition has been placed that the candidate must be
the resident of the same village council where fe has been appointed. The only
condition as mentioned in the advertisement is that he must be the resident of same
District where he applies. As such the reason given for termination of the appellant in

the termination order dated 18.04.2018 is against the service rules dated 03.12.2015 -

of the Department. And ultimately the afore-said termination order is also against the
very spirit of the Judgment dated 28.02.2018 of the Peshawar High Court, Bannu
Bench. Copy of Service Rules / Notilication dated: 03-12-2015 is attached as
Annexure-H. ' S

R
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\_/ 10. That appellant belongs to village Council Mama Khel and has: been appointed in’ _.
Village Council Gandi Sahib Khan District Lakki Marwat. Whercas 64 other Class- .o
[V employees who have been appointed in response to the same advertisementdated '
04.07.2015 are similarly placed persons who belong to one Village Council but they
have been appointed in other village Council (Like Appellant) but no Show Cause
Notice nor any termination order has been issued to them. As for example, in village
council Attashi Mechan Khel a candidate namely Wasiullah S/O Shafiullah has been
appointed-as Class-IV on 15-03-2016 despite the fact that the afore-said candidate
namely Wasiullah S/O Shafiullah is the permanent resident of Village Council Wanda
Aurangzeb and ﬁlrﬁngﬁ“"ln the vitlage council Altashi Mechan Khel, But no show
cause notice has been issued (o the afore-said Wasi Ullah nor has he been terminated
from scrvice.Similarly no show cause notice hus been issued to 42 other Class-1V
employees who are similarly placcd';ﬁs of appellant. Therefore , the termination order
dated 18.04.2018 is discriminatory with:the appullant.On one hand, Assistant Director
LGRRD Lakki Marwat - is admitting the appuointment orders of similarly placed
persons as correct whereas on the other hand he has issued termination order of the
appetlant. As such, the conduct of the Assistant Director LGRRD Lakki Mearwat is
contradictory in itself. Copy of appointment order of Wasiullah and affidavit dated;
06.08.2016 of Secretary Village Council Attashi Machan Khel are attached as
Annexure-1. '

11. That appellant has been appointed as Naib Qasid according to rules, regulations and
policy by the Departmental Selection Committee after due process of law. The o
. Departmental Selection Committee was consisted by Hon able members of your good C,
‘Office including the representative from LGRDD Peshawar as well. The
Departmental Selection Committee has discussed the case of each appointee and after
thorough Scrutiny of documents the appellant has been appointed as Class — [V along
with 64 others. As such vested right has been accrued to the appellant for
appointment and as such termination order dated: 18.04.2018 of appellant is illegal,
unlawful and without lawful authority. )

12. That after appointment on 15.03.2016, the appcllant was rendered medically fit for
service, the appellant assumed charge of his oifice and rendered services for about
more than 02 years. The Master file and service book of appellant are also prepared.
At all these stages, Assistant Dircctor LGRRD Lakki Marwat didn’t raise any
objection regarding the appointment order of appellant. Now after more than 02 years : oo
service of appellant, Assistant Director LGRRD Lakki Marwat cannct raise any such '
objection because he is estopped by histown conduct. Furthermore, after 02 years
service of appellant, vested right has been accrued to the applicant for- appointrnent ,
Therefore, if any irregularity whatsoever; has been committed by the .Jppartment in
the procedure / process of appointment (which is not available on record), then for
such irregularity the appellant should not'be punished (In this respect guidance can
be sought from Judgment of Supreme Court reported Aas, 2009 SCMR p‘age 663)._

13. That LGRDD Department also filed Comiments in all the Wul Pemons In Peshawar
High Court Bannu Bench in which your good Office admitted the ple'1 of the
appellant that appetlant has been appointed as Class-1V according to rules, regulations
and policy. And there is nothing unlawful in these appointment orders. Now how
come Assistant Director LGRRD Lakki Marwat is saying that appellant is' not B
appointed according to rules, regulations and policy. Copy of Commems filed by your- .\
good Office in Connected Writ Petition 529-B/2016 is attached as Annexure-J, .~ °
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14. That even Peshawar High Court Bant w Bench didn’t find any megulamy or xileoahfv

in the appointment order of appellant and as such Peshawar High Court Bannu Bench”

allowed the appellant to work as it is.

13. That most of the candidates who have been appointed as Class - IV on 19-04-2018 in
place of appellant have not filed even applications in response to the advertisement
dated 04.07.2015 nor they were on top position on merit list nor the merit position of
thase candidates are bragght to light hy the Assistant Director LGRRD -1akki Marwat
even than they have been appointed as Class-1V on the next date i.e 19.04.2018 in
place of the appeltant. The-person who has been appointed in the place of appellant is
Gul Tayaz khan $/0 Gul Faraz Khan. Copy of appointment order dated: 19.04.2018
of Gul Tayaz l\han who: has beer appointed in place of appellant is attached as
Annexure - K. S : e enta o0 gy

PR . - T I A

16. That appcllant has becn teunmated ﬁom service only upon Show Cause Notice and
no regular inquiry has been conducted by the'! Assistant Duectm LGRRD Lakki
Murwat before issuing lermination: order dated 18§, UI ’Ulb ol .lppo[lan{ Wluch is
against th, law, rules 'md regulations.

b

17. That no Qunimury of allegation has been given to the upp{:'!lunl nor opportunity of
hearing has been’ given to ‘the appellant before issuing termination order of the
appellant, Which act of Assistant Director LGRRD Lakki Marwat is ‘also against the
very spirit of the Judgment dated 28.02.2018 of the Peshawar High Court Bannu
Bench'in which it is clearly held that Opportunity of hearing must be given to the
appellant. -

18. That compliance report submitted by the Assistunt Director LGRDD Lakki Marwat is

also against the spirit of the Judgment dated: 28.02.2018 of Peshawar High Court

Bannu Bench and also against the law, rules, regulations and principles of Natural
Justices.. Copy of compliance report of Assistant Director LGRDD Lalkki Marwat is

attached as Annexure — L,

19. That at time of appointment of Gul Tayaz khan on 19 /04/ 2018, there was complete
ban imposed by the Election Commission of Pakistan on new appointments in all
Departments Provincial as well as Federal. As such the appointment order of Gul
Tayaz khan is also against the law and Ban Order.

»oo -
It is therefore, most humbly requested that on acceptance 5 my Departmental
Appeal, the appointment order dated 19.04.2018 of Gul Tayaz khan may be cancelled
and as such the termination order dated 18.04.2018 of appellant may very graciously

be set aside being illegal, unlawful and without fawful authority and aopellalt may

kindly be re-instated in service as Class-IV with all back benefits.
. APPELLANT
Mumtaz K:han' S/0 Nadir__Khah

) _Naib Qasid
Dated: ‘ Village Council Gandi Sahib K_‘-";:-m 2

W District Lakki Mar»\?gt-

¥
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BFF ORE THE KPK SERVICE TRIBUNAL PESHAWAR

Appeal No 1081/201 8

Govt. of KPK & others. -

Mumtaz khan " Versus
|
| INDEX.
!
# A Description of Documents Annexure Pages
1.. | Comments. ' - 1-3
2. | Affidavit. " - ! 4
v 3. |Copyof Judgment dated 11.12.2018 of PHC Bannu Bench. ‘A 5-9
- Deponent

Assistant Director

" Local Govt. & Rural Development
Department, Lakki Marwat.

e, o

(Respondent No.1).
Assistant Director

Local Govt: & Rural Dav:
Deptt: Lakki Marwat,
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BEF ORE THE KPK SERVICE TRIBUNAL PESHAWAR

IS

Appeal No 1081/2018

Mumtaz khan S/O Nadir Khan ‘ | S
R/O Mama Khel, Lakki Marwat,

- Ex-Naib qasid, Village Council _ | ,
Nasir Khel, Lakki Marwat .............. Appellant *

VERSUS

. Assistant Director, Local Govt. & Rural Development -

Department, Lakki Marwat.

-

[

Director General, Local Govt & Rural Dev. Department _
Khyber Pakhtunkhwa Peshawar

Secretary, Govt. of Khyber Pakhtunkhwa Local Govt. Elec.
and Rural Development Department, Peshawar.

¢
Gul Tayaz Khan S/O Gul Faraz Khan

Naib Qasid, Village Council Nasir Khel

Lakki Marwat.

........................................................................ . Respondents

PARA-WISE COMMENTS IN RESPECT OF RESPONDENT NO.1,2 & 3.

Respectfully Sheweth.

| PRILIMINARY OBJECTIONS 0

That the appellant has no cause of action & locus standi.

That the appellant has been es- topped by his own conduct to file the appeal
That the instant appeal is time barred.

That the appeal is bad for misjoindet and nonjoinder of necessary parties.
That the I-Ionor.:able Court has no jurisdiction to adjudicate the appeal.

ON FACTS.

: Para No.l is correct to the extent that the posts of class- IV were advertised by the

Director General, LGRDD, KPK, Peshawar on 04/07/2015.
Para No.2 is incorrect. The appellant was appointed as Naib Qasid on temporary basis.

This is correct to the effect that the writ petition filed by the Respondent No 4 was

"dlsposed of by the honorable Peshawar ngh Court Bannu Bench on 28/02/2018 along

with other writ petitions.

.
ehe?



. Correct to the effect that appellant submitted his reply to the Show Cause Notice issued
- to him by the Assistant Director, LGRDD, Lakki Marwat being respondent No.1 in the

present appeal and was found unsatisfactory.

. That Para No.5 is correct to the extent that the services of appellant were terminated on
18/04/2018 on the grounds that the appellant was not bonafide resident of the Council to
which he was appointed in 2016. The advertisement floated in the Daily Newspapers in

2015 bore a condition that the candidate should be inhabitant of the council concerned.

. Th;lt Para No.6 is correct to the extent that the Assistant Director, Local Govt. and Rural
Development Department Lakki Marwaf (R.No.1) appointed R.No.04 being bonafide
- resident of the said Council against the post so vacated by the appellant which also was in
pursuance .of the said judgment dated 28/02/2018 as well as the CMA of the appellant
dismissed by the Peshawar High Court Bannu Bench vide its judgment dated 11.12.2018.
* Copy of the judgment is as Annex-A. R

. In response to Para no.7 it is stated that the appeal of the ai)pellant was considered and

filed having no merit.

ON GROUNDS.

That it is upon the appellant to prove his qualifications.

. That the Para No. b is incorrect. The appointment of the appellant to another cguncil

was violation of the prescribed service rules as well as the advertisement. The Peshawar
High Court Bannu Bench in its judgment 28/02/2018 oraercd for reconsideration of
appointment of the appellant and issuance of proper order keeping in mind the .condition

SO ithrp_orated in the advertisement, which was done accordingly.

Incorrect. The post of Naib Qasid in the Union Council was not vacant as bonafide

resident of the said Council was earlier appointed there.

Incorrect. Since the matter was in the court pending decision and that rectification of the
mistake was not possible therefore show cause notice was issued to the appellant and was
removed from service to implement the said judgment. Moreover, the post of Naib Qasid

- was also not vacant.

Incorrect. The appointment of the appellant was contrary to the condition so inborporated

_ in the advertisement as well as the prescribed Service Rules.

Incorrect. The appellant could not be appointed out of his Village/Neighborhood Councii.
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Incorrect. The post of Naib Qasid-in the concerned Village/Neighborhood‘ Council was

advertised as per Service Rules.

Incorrect. The Respondent No.4 was found eligible for the post of Naib Qasid by the

competent authority and was appointed in pursuance of the decision of the court, as noted

in the precedmg paras.

As replied in Para-h above.

- T -
Incorrect. The word “Termination” prevails in the constitutional provisions regarding

" terms and conditions of service of civil servants therefore this word is not alien at all.

As replied in Para-b above.

DT,

Incorrect. The respondent filed writ petitioh in Peshawar Eigh Court Bannu Bench- -

which was decided on 28/02/2018. The competent authority implemented the court

decision within the time given by the court, therefore, the appellant was not given any

vested right.

Incorrect. As replied in Para-b above.

It is therefore requested that this Honorable Tribunal may_graciously dismiss appeal of

the appellant with cost.

Assistant Director

fss?sga?t&g"efggf Local Govt. & Rural Development
:&:pﬁ,o:akk, ;\f;rawat Department, Lakki Marwat.

(Respondent No.1).

Dlrector
Local Govt; Rura?ge evelopment
Khyber Pakntyn epartment, PK, Peshawar.

- R Secretary
' (SECRETARYS“OCEII Govt. & Rural Developtne
Govt: of Khyber Pak e M“}gepartment, KPK, Pesha

Local .- “lectior  ~ c.jai Dows (Respondent
Uenariia . '

g



BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
Appeal No 1081/2018

Mumtaz khan : Versus . | . Govt. of KPK & others.

Affidavit .

I, Mr. Yousaf Khan, Assistant Director, Local Govt. & Rural Development
Department, Lakki Marwat solemnly affirm that the contents of comments are true and correct to
the best of my knowledge and belief and nothing has been concealed from this Honora‘ole

Trlbunal

L . . Deponent

_ Assistant Director
Local Govt. & Rural Development
Department, Lakki Marwat.
(Respondent No.1). |
Assistant Director

Local Govt: & Rural Dov:
Reptt: Lakki Marwat,
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SHAKEEL AHMAD, J.--- Through his common

Jjudgment we propoé‘e to decide thg instant application as
’ . - ' K T
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- well as the following connected applications as common

| : i

questlov of law and facts are irvolved therein:-~ oo ‘ |
1--CM NO.-3=32~B/201;8 in WP NO.438-3/2086 ¢«

© (Titled Ha}'oon Khan Vs Govt. of KPX ete) ATTE ,5/3— L f‘

£x vy 0
) 1l
CM Ne.333-B/2018 in WE NO.260-13/2016 casear High Coy

R
=" ’ ] Wty Veack,
(Titled Yousaf Jamal Vs Govt. of KPK.etc) “
i : )
) ! . -
]
"l
A - }
' b : Assnstam sector i
' o " Local Govt: & Rural Dev: | .
' : Deptt: Lakki Marwat.
' |
t | 1
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, o 3+ .CM'No0.334-B/2018 in WP NO.278-B/201 6¢
o 2 (Titled Alta fur Rahman Vs Govt. of KPK
' eté).” . ‘ '
i - o v ' "
4+ CM No,;335-8/2018 in WP NO.305-8/201¢ -
' (Titled Farhatuliah Vs Govt. of KPK etc)

C ' /
5- CM No.336-B/218 in WP NO.535-B/2016
++ (Titled Farooq Khan Vs Govt. of KPK etc)

6-*CM No.337-B/2018 in WP NO.343-B/2016
(Titled Imtiaz Ahmad Vs Govt. of KPK etc)
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8- CM No.339-B/2018 in WP NG.22- “
B/2016(Titled  Siraj-Ud-Din Vs Govt. of
. - KPKete) - &
. . . . t L]
. 9. CM Np.§4Q~B/ZOI'8 in WP NO.350-B/2016
i - (Titled Subzdli Khan Vs Govt. of KPK. ete)

i0- CM No34i-B/2018 in Wp NO.316-
© B20T6(Titled Farmanullah Vs Govt. of
- KPK etc) . .

L1- CM No.342-B/2018 in WP-NC.386-B/201 6
- (Titled Mumtaz Khan Vs Govt, of KPK etc)

o = :
2. CM No.343-B/2018 in WR NG.297-B/2016
(Titled Dil Jan Vs Govt. o KPX etc)

13- CM No.345-B/2018 in WP NO.285-B/2016
' (Titled Tahir Khan Vs Govt. of KPK etc)

14- CM No.346-B/2018 in WP NO.Z61-B/2016 - !
(Titled Irfanuljah Vs Govt. of KPK etc) .
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‘ ‘ ‘ section 47 read with Section 151 CPC, the app‘libantg

have called in question the validity of orders. passed by

Ao A MR

o o 5 . the A‘ssi’stam Director LG and RDD of their respective

g LR

distri wts whereby their services were terminated.
: *

l
: : | ' 3- /-‘-.ccording ‘to the le:arned counsel for the
ot ' / ] . * g . . r
‘ ' ! applicants, the respong.lcnts have misconceived ancl
i N

this Coun n Wnt Petltlon No0.279-B/2016, and wrong,lv

. f .
’l [ ' . mlsmtexpreted the Judgment dated. 28/0”/2018 pd%:»ed by
;(! ! -

i

|

]
. .
’ serminated the services of the applicants through separate
’ office orders, therefore, the same are liable to be set

aside. . ‘ ?
p 4- . 'On the other hand, learned counsel
appearing on behalf of'the privgte respondents contended

. 1

' . ‘ ¥
that in pursuante of orgder of this court, the appointment

orders of the applications’were re-examined and it was
) -< LI ‘ o
found thai their appointments were made againstithe

]
rules, policy and terms and conditions, incorporated in
. . N
the advertisement, therefore, their services were rightly
. \

terminated, ' : E

5- learned Additional AG appearing on behalf

of the official respondents, assisted by the Assistunt
O ‘Director L.G & RDD added that the prc'srr.nt applications
are not competent, and contericed that if l‘}le applicants

tecl themselves 1o be aggrieved from their tumumunn e

, ' .‘. E 1 /X/

Azmal Awan (DB) Mr. Justice Mubammad Nosi Mabivoz & Mr. Justice Shakez /\Iunct!,

A : : Assustant Birector
: :‘ Local Govt: & Rural Dev:
. Beptt: Lakii Marwat.




4
. orders, they can challenge the validity of the same

through a Constitutional petition. . o ‘ o

6- We have heard arguments of learned counsel :

' : for the parties and have gone through the record with
, , ,

‘ their able assistance.
. - . ' ~. ’
7- This court by its judgment dated 28.02.2018
_rei’ideréd in -Constitutional Petition No.279-B/2016 '

directed the 'As:sistant Director LG and -RDD/compelent

. e . . .o
authonty of their respectwe'dlstri'cts to re-examine the

C oy appomtment order\ of the apphcants/prxvatn, x'espondents
‘
. . . f .

tHenr merit posmon and pascfan appropriate order keepmg

in’ mmd the mle*,, pOlle and terms. and conditions

meurpomled mn the 'xdvemsunPnt for appomtment as
: — |
, ,

(f"v';!ss-l A\ P!T}.;’,‘!Q}"."‘:’f, , and after nroviding” the nacties an
H s ' - 1 ) o ’

opportunity of hearing and”submit compliance report 1o

<

: ‘ .
. A .
‘the Registrar pf this cowrt. In pursuance thereof, the '

Assistant - Director Local  Government and  Rural
‘ . .

Development department, examined the cases of the
- ]
\

app]iﬂ:a'ms individually in their respecgi\fe district and
heid that their apposintments wue made against the rules;
. ot ! .
‘polu,y anu terms and cio; dmons mcoxpomted mn lhv ;
. . ‘ ~ . R ]
; advertisement for Class-IV employees, consequently - ' ,
Ietiﬁlinated' the: zpplicants’, from .services. Plior . to

) ‘ telmmatlon order ali the "mphcants were given nght of

aud\cnu The '11,D11ca1m ire not aggrieved from rzhﬁ'TT

Azmial Awan (DU M Sustice Muliammad Nasir Mahlooz & Mr. Justice Shakue) Ahmed* o
- | | PR
! Y dva trigh Cugr

Banpe o

Assisiawt Director
tocal Govt: & Rural Dav:
-Deptt: Lakki Marwat.
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6 Judgment of lll‘o cou1t lhey hzve urged before us that
i.. . 1 .' .
' thelr termination order is Lll cgal. Admlttedly this court is

| not actis 1g as ai Executmg coult thelcfme in our vmw

thP petmons illed by the apphaants U/% 47 lCdd thh

'section 151 Cr.ﬁP.C is not,;competcnt. [t is not open t_or the

‘b

o/ ‘applicants to raise the question of validity of the order of »
' . : ° ' 7
/ v their termina'tioh through these petitions. The question of

¢ ' validity of the impugned order can be raised byiu

. -' . + - ' . - : .
separate lis. There 15 nothmg in these applications which
warrants he p;opommon that this court can adjudge the.

. ' validity of the términatiqn order ofthe a_pplicants.‘
. L

' | . & - For thls reason, we dl“m. s this petition ag
i i »

! - . ‘ f
| -, well ass;connected petitions with no or.der as to costs,

. howevert the petitioners shall be at’liberty to seek their

] B
th
| .

i 1:llcfthlouc-l separate lis before the ¢ appropriate foruny i
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Azmal Awan (U383 M, Justice Muhamaad Nasir Mablooz & Mr.justice Shukeet Al

: | 'As,cuetant Director
: ' w ' Local Govt: & Rural Dew:
| Depit: Lakkd Marwat.
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h’:f BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
' Service Appeal No. 1081 /2018.
Mamtaz Khan |
Appellant
VERSUS
Assistant Director, Local Government & others
Respondents
INDEX
S.No. | Description of Documents Annexure | Page
1.. | Para-wise comments / reply with Affidavit - [—~S
2. Copy of appointment order of replying respondent A é
3. Copy of arrival report of replying respondent B 7
4. | Copy of verification reports C g
5. Affidavit of replying respondent _ D 9
6. | Copy of Certificate about resident of Mamtaz Khan E. !{,
7. | Copy of Arrival report of Mamtaz Khan F in.._.
8. Copy of Reply of the Showcause Notlce of Mamtaz- G
. 12—
Khan o
9. Copy of Report of Secretary Union Council Gandi H
A Sahib Khan vide letter No. 15 dated 25.10. 2016 - lg
10. .| Copy of Complaint against Mamtaz Khan vide letter = . | ‘1
No. 08 dated 20.02.2017 - | y
.11. | Copy of Complaint against Mamtaz Khan vide letter - IS
| No. 25 dated 21.02.2018 , .
_12. | Copy of ground of writ petition No. 386-Bof2016 | K | Jf-IX
13. | Copy of judgment in writ petition No, 386-B / 2016 of ] '
the High Court LA H - 22
14. | Copy of Civil Miscellaneous appllcatlon No. 342 B / ™M,N
12018 in WP No. 386-B/2016 along with judgment of | 23—137
High Court Bench Bannu in CM No. 342-B of 2018 _

Replying Respondent No. 04

- ﬂThrou h Counsel.

Muhammad Tariq Qureshi
dvocate Supreme Court of Pakistan -
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Mamtaz Khan
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
Service Appeal No. 1081 / 2018.

Appellant
VERSUS

Assistant Director, Local Government & others

Respondents

BEHALF OF PRIVATE

RESPONDENT NO. 4

Preliminary Objections

1.

ii.

iit.

1v.

V.

vi.

vil,

' COMMENTS ABOUT FACTS:

i;his H011;bie Cdurt has got no jurisdiction to entertain instant appeal.
-Appellant has no locus standi. | K
Appelhnt is not come to this Hon’ble Court thh clean hand
The instanit appeal is tlme barred. - R |
The appellant has coricealed matenai facts from this Hon’ble Court.
The appeliant is stopped by his own conduct to sue. |

That, there is malafide on the part of the appellant.

1. That, the para No.1 is correct and pertains to the record.

2. That, the para No.2 is incorrect. The appellant was not appointed through the

- said prescribed procedure. The recommendations of the selection and

recruitment committee were in clash and contradictory to the terms and

“conditions lay down in the advertisement and relevant policy. The appellant

was not even beldnging to the Union Council for which the post was
allocated. The post in question was to be filled on the basis of village
counc1l but in the case in hand, even the person appomted i.e. '1ppellant
hails from another Union Council. Interesting is the fact that appellant has
not joined the service forially / as per law through charge report and he

cannot' claim a single day in a duty for discharge of his duties. He has not
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performed duty a emgle day rather has been enjoyed salarles while sitting at

home.

. That., the para No.3 is correct. The part of the judgment reproduced is

 fabricated and not the real excerpt from the judgment. The judgment also

refers to keep the terms and conditions and merit position of the appellant
and replying respondent. The respondents therein were supposed to make
order according to the merit, po’licy and 1.'egulati0n, which the réspon.den’.t

have made accordingly.

. That, the para No. 4 is correct and pertairis to record.

. That, the ‘appellant was rightly terminated after observance of all the codal

formalities’ and requirements. Thc appellant badly failed to explain and
‘p_révé his ‘merit, 'positio.n ‘and rights. The appellaﬁt was not only laggi'ﬁ,g
behind in score but also not permanent resident of the same village council
for which the post in question was allotted. ,

The second paragraph is refuted: No such discrimination persons are there.
The stated persons are either on surplus bas;s or the mqumes into the

vahdlty of then appomtments are pendmg agaxmt them

. That, the replying respondent No. 4 was appointed according to law and to

the soul of the said judgment because the replying respondent No.4 was

’ party to the pe'tition’ whereon the judgment in question was passed. Since,

the 1'e'blying respondent was far better than the appellant, hence he was

appointed. In identical cases / matters the High Court has directed the

‘ respondente for removal of per%ons who had been appomted from the

outside Union Councﬂ Village Council.

. That, the para No.7 is incorrect. The appellant has no locus standi / cause of

action. The instant appeal is p’rematlire. 'Hence, liable to be dismissed

forthwith.




‘QZOMMENTS / REPLY ABOUT GROUNDS:

" A Since, the appellant does ot meet the basic eligibility, hence his

qualification is of no value.

B. The appellant was not deserving fér appointment at his own Village Council
that is why he was ignored. The question arises that why did the appellant
kept mum on the sa1d illegality?

' o
C That, the para “C” is not sustainable. The appellant could not be transferred

to his 6wn V111age Council due to the policy / rules.

D.. Thé laﬁées were not curable. The appel'larlt has been f'emo"‘ved‘ in At'h:e light ‘of

the judgment of the Peshawar High Court, Bench Bannu.

E. The para replied earlier.

F. The pa1a is not logical. There are some terms and condmon prescribed for

the post

G. The zespondent No. 4 / replvmg respondent had duly applied for the post.

The post was required to be advertised again.- ; /l4/\

H. In wake of exclusion of the appellant, the next available and deserved
candidate is the replying respondent. The Local Government Bodies, for

recruitment of class-IV, need not to constitute committees for appointment.
I. Incorrect, the para is already explained being baseless.

J. The word “termination” is equivalent word for the wmd “r emoval” The

ground is mere tcchmcahty being not loglcal

K. The para has already been refuted categorically.” The appointmen"t ‘was
e , challenged unmedlatel) and was sub;ect to the litigation ab- 1n1t10 which was

hit by the Judgmem in quesuon



i

©
p

L. The salarles may be recovered from the appellant, which were glven to him

on hls own risk and cost.

M. That, no melafide could be pointed out by the appellant on the part of
official respondents, rather the termination was in complian{:e with the

judgment of Peshawar High Court Bench Bannu.

N That, the tollowmg are the documents on which replymg re5pondent No.04

places his rehancc

(i) Copies of-appointment order of replying respondent; .arrival report of

replying respondent are annexed herewith as Annexure “A,B”.

(i1) (,oples of verification reports, Jud,g,ment of the ngh Court are annexed

her ethh as Annexure “C D”.

In wake of the above humble submissions and facts, the appeal in hand

-may kmdly be dismissed.

~ Dated: 24.03.2019 . Replying Respondent No. 04 .

Through Counsel

Md riq Qureshi

Advcﬁlie Supreéme Court of Pakistan
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j BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
c Service Appeal No. 1081 /2018.
Mamtaz Khan " |
.‘ o Appellant
VERSUS
) Ass‘i_stantADir.ector, Local Government & others
| Respondents

ATI‘IDAVIT -
I, Gultavaz Khan s/o Gulfaraz Khan r/o Gandl Sdhlb Khan Naser Khel Tehbll &

District Lakki Marwat hereby solemnly affirm and declare that. the contents of
instant comments / reply are ‘true and correct to the best of my knowledge and
belief..

Id?wi T
/ .
I\Cu‘ha ad}arlq Qureshi Advocate

Deponent

Gultayaz Khan



OFFICE OF THE ASSISTANT DIRECTOR
LOCAL GOVT: & RURAL DEVELOPMENT
DEPARTMENT, LAKKT MARWAT.

Dated April Zz /2018

No. 573 [Q —A 2. /Inpursuance to the judgment dated 28 02.2018 of Peshawar High
Court Bannu Bench in Writ Petition No.386-B/2016, Mr. Gul ul Tayaz Khan S/O Gul Faraz
Khan R/O Gandi Sahib Khan, Tehsil and District Lakki Marwat is hereby appointed as Naib
Qasid in BPS-3 (9610-390-21310) plus usual allowances as admissible under the Rules, on
regular basis, against the vacant post at VC Gandi Sahib Khan, District Lakki Marwat with
the following terms and conditions:-

' OFFICE ORDER.

Terms and Conditions.

1. His services will be governed by the rules and regulations as are in vogue and as may be
issued by the Government from time to time.

2. His services will be liable to termination on one month notice in advance from elther side,
but in case of resignation, without notice, two months pay shall be refunded towards
Government,

3. He will be on probation for a period of one year extendable for-a further period of one year
and during this period he will not be entitled to apply for any long leave etc.

4. His services can be terminated at any time in case his performance is found unsatisfactory
during probationary period and in case of misconduct he will be preceded against the
Removal from Service (Special Power) Ordinance, 2000 and the rules made from time to

- time,

5. His services are liable to be terminated if any ot his documents is found fake or altered at
any later stage and he will not entitle to undergo any litigation. '

6. He will report his arrival to all concerned. He will also not entitle to any TA/DA for his

' first arrival. In case he is not willing to join the duty, he should furnish his un-w1llmgness

, on a stamp paper to the office of the undersigned.

- 7. Before submission of pay bill to the District Accounts Officer for pay purpose, all his
Certificates and Degrees will be checked and verified from the concemed Board or
University as the case may be.

8. The undersigned deserves the rights to amend or add any condition to his appomtment
order.

9. - He s required to produce Health and Age. Certificate from the Medical Superintendent
DHQ Hospital, Lakki Marwat.

)  Ifthe above terms and conditions are accepted, he should 1mmed1ately
communicate his willingness and report for duty to the undersigned within 15 days,

failing which this appointment order may be treated as cancelled in respectiof the
candidate.

[ad

P
AF \
\‘1

(Muhgg@:%/
Asststant Director

Local Govt. & Rural Development

‘ Department, Lakki Marwat.
Even No. & Date. '

Copy forwarded to:-

The Director General, Local Govt. & Rural Development Deptt: KP, Peshawar
The District Accounts Officer, Lakki Marwat. -

'The Progress Officer, LGRDD, Lakki Marwat to arrange for verification of tents

B =

Candidate concerned.

Local Govt. & Reral Development
Department, Lakki Marwat.
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. in complian & RDD Lakki Marwat office order
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CERTIFICATE.

ow Mr._

Wﬁg_im _[m which is situgted ng.?

Centificd that we personally kn

ile is permancitly resident of Village

Council @M—K’JAW Tehsil Mﬁﬁ District L fier: Mwu&g

Secrewwy ECRETAR\’
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V. CERTIFICATE

1
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Cutnf:c‘d that we pprqnnalw known Mr. ﬂﬁgg«gﬁffzﬁ{kham

. 7 . .
S0 J/ﬁ /.é-,«,,,_,_{,(_._j'}m,/;« e He is permanently residential

U”hf’@ - /2?;2 B _,/;g/,,,_p / _ _ which iz situated *a

vil!age 'cmfm‘:“ mﬁ{/ﬂ Al A,t_,::u__ !elml (~_ Wy gaml

-District VL'a.kki Marwat,

chsil and District Lakkw{ﬂamrat /1/(;;\-'4.4 ehm! and Dh’iﬂﬁth*«k{ memq
- . . yrimn Farnodg Kian

’\//(" fMama Kheal Marwyal
{}3()5»9'1 84930
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\hllage mumii 67 G ' Village Council I d -
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e minte st s P s
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BEFORE THE PESHAWAR HIGH COURT BENC '

#
\

Writ Petition No. 388 /2016

1 Téyqz khan son of Gul Faraz Khan resident of Gandi Sahib K
ilage Council, Gandi Sahib Khan, Nasir Khel, Tehsil and DIStI ict L%W

. .(Péttttoner)

Vs

Govt: of Kyber Pakhunkhwa through Secretary Local Govt: and
- Rural Development Department, Peshawar. :
Director General, Kyber PakhunKhwa, Local Govt: and
Rural Development Departiment Peshawar.
Assistant Director, Local Govt: and Rural Development Department
Lakki Marwat.
Deputy Commissioner, Lakki Marwat.
District Accounts Officer, Lakki Marwat. K
~ Mumtaz Khan son of Nadar Khan resident of Mama Khel, village council -
Mama Khel, Tehsil and District Lakki Marwat.

PO

!

(Respb::zlet:ts)

- 3
TR TR e ESEG g N Y N
o AR AR R e, D L

-"f'j WRIT PETITION UNDER ARTICLE 199 OF THE CONSTITUTION or |
i ISLAMIC REPUBLIC OF PAKISTAN

L ATTESTED

o

s . \ﬂNEn
R RESP’E”'CTFULLYSHEWETH. ‘ I.XA tigh Coost

mm! Besct

‘;;i 1. That, the petitioner is peunanent resident of village Gandi Sahib Khan Nasiz
‘ Khel, Village Council, Gandi Sahib Khan, Nasir Khel and have educa‘uonal
quahﬁcatlon of SSC.

“ q «.E-"nlmr- ,".‘-" .

e .4'*",’5"#»! e ‘;1 -

‘[\.)-

. .That, the respondent No 2 advemsed gthe post of Peons/Class- IV one each

in every village Council of District Ldk_kl Marwat.
’i

%

- 3. That; the. advertisement has havmg condition that for each UC, the
candidates who is the permanent re31dent of same v1llage councﬂ will be |
'1ppomted ! : |

..
* "
2 g

4. That, the Petitioner being eligible cum fit the post applied and stood most - L

itienaldiamstaar
e

ited Today

deserved due to qualification and in his village/village council Gandi Sahib
Khan Nasir Khel. "

i
i

.
Add




@ 2 U

3 That, being atop of merit, the petitioner was waiting for appomtment ﬁng,u-
crossed but astomshmgly, the petitioner was taken a back when he came to B
know that a stranger who is not even inhabitant of village Nasir Khel but
who belongs to village council Mama Khel was appointed on the
place/position of the petitioner. ‘ | j ,

6. That, the appointment of the said private respondent No. 6 is to the
aberration of the term/condition No. 2 in advertisement wherem the . .
appointee/candidate must be of the same village council. Hence, the said
appointment directly infringes the rights of the petitioner for redressal of
which the petitioner is here on the following grounds. L

i. Copies of testimonial, Employment exchange card of petitioenr and-
NIC of petitioner are annexed herqf;yith as Annexure “A,B,C”

I|
o h

i. Copy of , Recruitment Policy, Advertlsemcnt Merit List, appllcatlol{
to ADC Lakki are annexed her ew1th as Annexure “D,E,F”.

SROUNDS:- : ~ S o

A. That, the petitioner was the qualified and educated candidate aiﬁongst all the
candidates and is inhabitant of v1llage council Gandi Sahib Khan Nasir Khel '

in-which the said class-IV posts was lymg vacant.

B. That, the private respondent No. 6 halls from the other Village Counc11 andA |
the said private respondent No. 6 is stranger and have been appomted mn
aberration to condition No. 2 of the advertisement. Respondent No. 6 is the =
“Voter and as permanent resident of village council Mama Khel, while the
petitioner is permanent resident and.voter of village council Ganch Sahib
Khan Nasn Khel. Hence the petitioner is most deserved candidate for the

e post in question. Moreover, petitioner is only candidate who had ap%)_hedag T E oj
Tk | the said post in village council Gandi Sahib Khan Nasir Khel. :

. Pesh mgh(‘oﬂ*
C. That, the petitioner prevails by every aspect for appointment for it WMG

question and eligible cum fit for the said post. Issuing of appomtment order
of Respondent No. 6 being stranger to the said Village Counc1l is a sheer
{  injustice and discrimination towards the petitioner.

- B
T

R

i

Py
RS

-

i

Y
a 18 N

wTRGTETT

D. That, counsel for petitioner seeks leave of this Honorable court to raise
further grounds during the course of advancing arguments.

S P TR e

R s S
LR .

It is therefore humbly prayed that on acceptance of instant petition, a proper writ
way kindly be issued directing the official respondents to appoint the petiti()?f:r




Fid
G

a/{[’

(j"f‘\

b
e

VINTERIM RELIEF

_: Interim relief to the effect that the appouzrment order
¥Class-IV/Peon post in

suspended.and status quo also be
pelition.

“on the Dost in question being deser

;
ved and eligible cum
otlzef orders deemi

fit for the same, with an y
§fit and not specifically asked for. ‘ U

of Respondént No. 6 as
r Khel may kindly be =
granted in this behalf till the dtsposal of instant

VC Gandi Sahip Khan Nasi

Dated: 07/05/2016 Petitioner

Gul Tayaz thm '
Through Counsel ) C‘/(jé/

Muh#mmad Tefiq Quneshl
Advocate akki Mam;/at.

7

CERTIF[CAT&

Lertified, that no such Writ Petition has previously been submitted by Petltlonel

efore thls Honorable Court and the same is in the Jurisdiction of DIVI‘;IOI‘ld] Bench.

riq Qu1 eshl
kki Marwat

. '.{
N
-4

LIST OF BOOKS.

1 Constltutlon of Is amic Republic of Pakistan 1973,
2 -Any other book as per need.
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BANNU BENCH

tJudicial Department)

JUDGMENT SHEET
IN THE PLCSHA\VAR HIGH COURT

Gul Tivaz Khan

Versus

Govt. of K.P.K through Secretary

W.P.N0.386-B/2016 : )

Local Govt. and’

Rural Development and

others

JUDGMENT

Date of hearing: 28.02.2018

Appellant-petitioner é/w/ My /)////

Respondent éq/ /7%” (ZM&"[

nwééu/)#%

ABDUL SHAKQOR, J.- Same judgment as . in- SR s
W.P.N0.254-B/2016 (Sharifullah Vs. Govt. of K.PK
through Secretary Local Govt. and Rural Development
and others). &
. Announced. ‘ o
Dr:28.02.2018. . JUDGE
' 8
=y & F
JUDGE W_;@‘@gg
K OSEE
‘ N
e 98¢
g A
I;m:ml FAA (i B M osiee Ahdil Shatoor aid Mr. Jusuce Shakeel Auned, S5

@/Lyp,g,/}(‘ CZ [{m}u}m pﬂ.fhﬁ /meméﬂo(V'



JUDG\/lL.N T SHEET
IN THE PESHAWAR HIGH COURT

BANNU; BENCH
(Judicial Qc partment)

. ) . . S -
A e 1 e i W ‘_ L
. . ) JRNIR N S Eihh s LR
. 2/ ) i :
h¥ : : .
* H oo ' ‘
' . z X .- ~: ) ot .\
;

W.P.No.254-13/2016

Sha ri‘:_fullah

V crsus

Govt. of K.P.K through SLC: ctarv Local Govt ‘md
Rural Development and others

JUDGMENT

R

Date of hearing: 28. 02.2018.

Appellant—petluonel bl/ /’\/e/y /. / QM /& Om%[él
LAy - L

e e bt i ety G S S M el e eI

S : — A EE ».\
Respondent .@91/ by /)/7‘ KM

I A I w7

; .-' :=""1: A\ '/

ABDUL SHAKOOR, J.- By this single judgment we

propose to decide the following petitions having identical

" questions of law and facts:-

1. W.P.No.254-B/2016. o
(Sharifullah Vs. Govt. of KPX through "+ . . Q
Secretary  Local . Govt. and  Rural, . W

1 N R Development and others). o o h., , S

[ A VP

2. W.P.No.260-B/2016. W &
o (Naveedullah Vs. Govt. of K.P.K through Y g Y B
i Secretary ~ Local  Govt. and  Rural - , ”j
Development and others). : q 9
EE 3. W.P.No.274-B/2016.

| L G,?_ (Muhammad ~Sabir Vs. Govt. of K.PK

through Secretary Local Govt. and Rural
Development and others).

4. W.P.No.285-B/2016

ol | SCANNEL
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e : Tnran’ (D.B) My, Justice Abdul Shakoor and My Justice Shakeel dhmad, J7
v %




J E

B
i
L

gt

2y TR O

(Shakeel Khan Vs. Govt. of K.P.K through -
Secretary  Local "Govt. and  Rural '
Development and others).

5. W.P.No.292-B/2016. A
(Zafarullah Khan Vs..Jovt. of K.P.K through
Secretary  Local }fiGovt. and  Rural
Development and others).

6. W.P.No.343-B/2016
(Shafiullah Vs, Govt. of K.P.K through
Secretary ~ Local {Govt. and  Rural
Development and others).

7. W.P.No.386-5/2016 "
(Gul Tayaz Khan Vs. Govt. of K.P.K through
Secretary  Local  Govt. . and  Rural
Development and others).

8. W.P.No.467-B/2016 _
(Zainullah Khan Vs. Director General Local
Govt. & Rural Development and others).

9. W.P.No.529-B/2016. _
(Parvaiz Kamal Khan Vs. Govt. of K.P.K
through Secretary Local Govt. and Rural
Development and others). '

10.W.P.No.535-B/2016
(Fasiullah Vs, Govt. of K.P.K through
Secretary  Locai  Govt. and  Rural
Development and others).

2. The common facts of all these writ petitions are

that the petitioners are the residents of their respective Union-

_,Coﬁncils.. In response to the advertisement hjadé_ m the
newspaper the petitioners applied for their appointme_hts as
Class-IV employees, but they were denied appointméh’gs and
the people from other Union Councils were appointed, hence,
these constitutional petitions. |
3. After arguing the case at great length, the 1¢a1‘11éd

‘counsels for the petitioners stated at the bar that let all these

.

Imran/* (D.B) Alr. Justice Abdul Shakoor and Mr. Justice Shakeel Alunad, JJ
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cases be sent to the competent authority to re-examine the
cases of appointment of the private respondents and to find
out whether they have been appointed in accordance with law,
policy and the terms and conditions incérpora&e;ci 1n the
advertisement or not. The learned counse] l'epl'esélltiﬁg the
private respondents in all the writ petitions and the learned
i
A.A.G appearing on behalfoé official respondents assisted by
representatives of the de.partn::ient agreed with the contcntron ‘

of the learned counsels for the pctltlonels

i 4, In view of above ‘we send back all these cases to
i1 _::'lE':' e e L _:'4&5, -
the A551stant Director ""I;”(_)Cali‘-"‘ @ox‘fie'mment? ‘=and; Rural
é'1 :?.4 3 ETIRTEN PR B “} *.l-...,,'
i ; . Development/competent authority of theu 1espect1ve dlstncts
i to re-examine the appomtmcnts of the privafe respondents
ié 5 .u: RIS -
o merit posmon of the petmonens and pass an'dppropiidte order
R - AR IR SITE T BN
RN I | keeping i iid the“rulcs pohuy aiid-the térmsiand: condxtlons
e e . - — . TR,
N : incorporated in the adve1tlsement t01 appomtmcnt as Class-IV
SR IR employees, after providing the parties an opportunity of

hearing and submit compliance report to Additional Registrar
of this Court. The entire process shall be completed within 02

"y ‘ months positively. With these observations the writ pctltlons

are disposed of accordingly.

Announced Q

Dt:28.02.2018. JUDGE

}/f/( | CERTHIE
09/3!/ ZVD’/ {? Imran* (D.B) Mr. Justice dbedul Shakoor and M. Justice Shakecfothmad. J

. Peshawar =i \.': Gurn Bannu Bench
ol 371 Authorisca  gnder Article 87 of
S I | ' Twe Qanun-e-Stanadat Oraor tGRs
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‘1 : BEFORE THE PESHAWAR HIGH COURT, BANNU'

/ CIVILMISLIEANOUS APPLICATIONNO. > 7 po1s 2\

WENO 384016, TITLED  GULTAYYAZKHAN VS bUkaﬁ’
KHYBER PAKHTUNKHWA AND OTHERS,
DECIDED ON: 28-02-2018 Yo

/ i RE

~ Ll’L

Mumtaz Khan S/0O Nadir Khan R/O Mama Khel P.O Sarai Naurang Dlstm,t Lakka Mawvdt

A 2 L G VTR R TR Ny
L nﬂ\

o

()

(ol

........................... {Applicant)
VERSUS
Government, of Khyber Pakhtunkhwa through Secretary Local Government & Rural
Development Department Peshawar.,
Director General Local Government & Rural Development Department Peshawar.
Assistant Director Local Government & Rural Development Department Lakki Marwat.
Deputy Commissioner Lakki Marwat.

M. Haleem Ptu.cnllvprondcnl No. 3 .

Gul Tayyaz Khan S/0 Gulfaraz Khan R/O Gandi Sahib Khan , Nasn Khel Lakki

Marwat.

District Account Officer Lakki Marwat,

........................... {Respondents)

I CIVIL, MISLLEANOUS APPLICATION UNDER_SECTION 151 CPC READ WITH
© SECTION 47 ibid AND OTHER REMEDIAL PROVISION OF CPC, AGAINST THE
ORDERNOQ. $24p 4 ¢ DATED 18.04.2018 PASSED BY THE RESPONDENT
NO.3 &5 IN THE MATTER OF JUDGMENT IN WP NO. 386-B/2016 DECIDED ON
28. 0:.20‘ 8 BY THIS HON ABLE COURT, AND

ALONG WITH CONSEQUENTIAL REMEDY OF DAMAGES EQUIVALENT TO THE
EMOLUMENTS OF BPS-03 FOR NEXT 25 YEAR ALONG WITH PENSION BENEFITS
TO BE ACCRUED FOR RENDERING 25 YEAR _OF SERVICE, WHICH MAY_ BE
DECLARED AS RECOVERABLE FROM RESPONDENT NO. 1,3 & 5. SEVERALLY &

1(‘\n\m Y%

[£]

THE APPLICANT; AMONGST OTHER GROUNDS; RESPECTFULLY SUBMITS AS FOLLOWS:-

1. The applicant is the permanent resident of District Lakki Marwat and belongs to

rJ

Village Council Mama Khel. Copics of 1D card and domicile ol Applicant are
attached as Annexure — A. I 1
The applicant is wake of the advertisement dated 04.07.2015 of the respondent No. 2,
was formally sclected by the appropriate Departmental Selection Commiitee headed
by the respondent No. 4 and the follow up order of appointment through inital
recruitment dated 13.03.2016 was passed by the respondent No. 3 (then incumbent

w_.‘\\db f\li Asmat), and the respondent No. 3 instead of adjustinent of the applicant at

“Vlll.im. Council Mama Khel posted the applicant in Village Council Gandi Sahib
Khan, {though the applicant was sipiultaneocus eligible for Village Council Mama

Al X
(SN ER TR
Pml:.m.n High Court
7T 0 Ranny Bench

ANy
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Khel as well. Copies of the advertisement and order dated 15.03.2016 are enclosed as
Annexure B and C respectively, The DSC conducted proceedings in easy mood in
March 2016 without any hastiness. Copy of Minutes of Meeting of Departmental
Selection Committee is attached as Annexure-D.

Probation-period of one year expired on 18.03.2017 accruing vested right coupled
with the protective Rule of Locus paconitential (PLJ 2013 P-DB-P.64 and 2006
SCMRP.678).

The Writ Petition No. 386-B/2016 was decided in advisory manner without giving
Despotic Authority for rescission of the Order dated 15.03.2016 and the respondent
no. 3, whittling down the authority of the respondent No. 4. And assumed uninhibited
power of termination of the services of the applicant along with 16 others. Copy of
the order of termination dated 18.04.2018 of Applicant is attached Annexure-E.
Copy of compliance report dated 19.04.2018 of respondent No 3 & 5 are attached
Annexure — F. copy of Show Cause notice and reply of applicant are attached as
Annexure G. Copy of appointment Order of Gul Tayyaz Khan dated 19.04.2018 is
attached as Annexure-H. Though there is manifest reference of the Rules & Policy in
the impugned order dated 18.04.2018 and the respondent No. 3 & 5 thus had
approbated and reprobated by his acts of omission of his Village Council speciﬁcity
and respondent No. 3 & 5 had not enlarged his authority to other such like anomalies
in respect of other recruits and their places of adjustments, vide earlier order dated
15.03.2016.

The applicants termination on 18.04.2018 had activated the respondent No. 3 & 5 for
successfully orchestrating his malafide for instantaneous appointment of Gul Tayyaz
Kai, in Writ Petition No 386-B/2016 who was not eligible tor the seat of Gandi
Sano Khan  for his iower mertts, when Gul Tayyaz Khan was relegated in March
2016 by the DSC of the LGRDD Lakki Marwat, on valid grounds.

The appointment of respondent No 6 without fresh advertisement is an act without
lawful authority oriented with malafide intention moreso; when the Deputy
Commissioner being ex-officio chairman of the DSC had not been consulted by the
respondent No. 3 & S, when the Deputy Commissioner for all intents and purposes 1s
ipso-facto the competent authority in this case on the rule of “The generality of taw
falters before the specifics of life (Aristotle)”.

The applicant is thus aggrieved against the self-opinionated, mal-administered orders
dated 18.04.2018 by declining the adjustment of the applicant against the incumbency
of Village Council Mama Khel since no other adequate, inexpensive, expeditious
and co)n'\"Giii'é'pl'Ti'.qui;é:fl;\jjfsfwzi\?l}iTz%b]c and henee the instant CM Application in Writ

Petition. /
\ Py

| am e

A. That Applicant has not been treated according to Law nor been treated equally
before the Law.

B. That compliance report dated; 19.04.2018 submitted by the Assistant Director
LGRDD Lakki Marwat is against the spirit of the Judgment dated: 28.02.2018 of
Peshawar High Court Bannu Bench and also against the law, rules, regulations
and principles of Natural Juslices. As per advertisement dated 04.07.2015, the
candidate must be the permanent resident of relevant District. But Assistant
Director LGRRD Lakki Marwat has wrongly and illegally terminated the
applicant  from service in violation of glear direction of this Hon ble Court
Judgment dated; 28.02.2018.In fact, rggfondent No: 3 wanted to adjust his bluc

eyed persons. ATTE ED

1
ENAMINER gz'“

Peshawvae High Court -
Banne Bepch
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are attached as Annexure-J.
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That the Assistant Director LGRRD Lakki Marwat has misconceived and mis-
interpreted the Judgment of Peshawar High Court, Bannu Bench dated 28.02.2018
as the merit position of the applicant has not been called in question by the
Assistant Director LGRRD Lakki Marwat, At the same time, it is written in the
advertisement dated: 04.07.2015, that preference shall be given to the candidate of
concern Village Council which does not means that respondent No.6 is entitled
for appointment in place of Applicant. As per merit, applicant is the top position
holder therefore, applicant being resident of District Lakki Marwat has rightly
been appointed. Therefore termination order dated 18.04.2018 Of applicant
isillegal, unlawful and without lawful authority.

That compliance report dated 19.04.2018 is silent about merit position of
respondent Noj 6, rules , regulation and policy. As such it is not mentioned in the
compliance report that under what rule and policy, the appointment order of
applicant is terminated. : .

That the procedure for appointments of Class-1V are regulated by the Khyber
Pakhtunkhwa Civil Servant (Appointment, Promotion and Transfer) Rules, 1989
in which it is clearly mentioned that the Post of Class-1V is a District Cadre post
whieh is to be filled / appointed throughout in the District iirespective of the fuct
that appointee belongs to one Village Council or the other. The only condition
precedent is that the appointee must be the permanent resident of District where
he belongs to. As such any policy whatsoever upon which the applicant ’s
appointment order is terminated is only an Executive Order of the respondent
Department which cannot override the statutory provision contained in the afore-
said Rules of 1989 r/w Notification of 1978. '
That applicant has not been terminated according to (Efficiency and Discipline)
Rules but applicant has been terminated because of the J udgment of this Hon ble

Court Judgment dated; 28.02.2018, therefore, applicant has come to this Hon ble
Court.

That Local Government and Rural Development Department  Khyber
Pakhtunkhwa Peshawar issued Notification dated: 03-12-2015 in which criteria
laid down for Class-IV appointment is that he must be physically sound,
preferably literate, about 18 to 40 years aged. There is no such condition / criteria

_ for the appointment of Class-1V that he must be permanent resident of same

village council. As such the reason given for termination of the applicant in the
termination order dated 18.04.2018 is against the service rules dated 03.12.2015
of the Department. And ultimately the afore-said termination order is also against
the very spirit of the Judgment dated 28.02.2018 of the Peshawar High Court,
Bannu Bench. Copy of Service Rules / Notification dated: 03-12-2015 is attached
as Annexure-I, 4

That applicant belongs to village Council Mama Khel and has been appointed in
Village Council Gandi Sahib Khan District Lakki Marwat. Whereas there are 48
other Candidates (who have been appointed in response to the same advertisement
dated 04.07.2015)who are similarly placed persons who belong to one Village
Council but they have been appointed in other village Council(Like applicant )
but no Show Cause Notice nor any termination order has been issued to them.
Copy of appointment order of Wasiullah, affidavit dated; 06.08.2016 of Secretary
Village Council Attashi Machan Khel and Affidavit in respect of Rizwan Ullah

TED o
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N vy ‘Bannu Bench in which it is clearly held that Opportunity ol hearing ‘must: be
/’ e . given to. the applicant.

P. That.at the time of appointnienit of respondent No. 6i.eGulTayyaz Khan on 19 /04/
2018, there was complete ban imposed by the Election Commission of Pakistan
on new appointments in all Departments Provincial as well as Federal. As such
the appointment order of Gul Tayyaz Khan is also against the law and Ban Order.

Q. In case the circumstances are deemed as such that as the applicant could not
persuade the court in his. favour, then the court may declare the applicant as
entitled for other civil remedy e.g claim of damages against the respondents No.
1,3 & 5 by recovery-of the due emoluments of BPS — 03 from 19.04.2018 till the

rendering of 25 year of senwc«.s completed with the legitimate pensionary:
benefits.

It is therefore humbly pmved that the applicant may garishly be endowed with. reinstatement as

Naib Qasid (BPS - 03) w.e.f 19.04.2018 by rendering the order No. Sylbop—~t C _ dated;

18.04.2018 as void ab-initio, malafide 'm(l discriminatofy based on self-opinionated stance, -
subwchvely mis-oriented / misconceived alleged compliance u,porl dated19.04.2018 and as a
consequence thereto; to annul the impugned order No. 5319-22 dated 19.04.20] 8 retrospectively

when the applicant has been unfairly targeted for the manifest advantage of the lc\pondent No. 6
¢ Gul Tayyaz Khan. Any other relief which deems fts and proper ’lC(,OIdm“ )

circumstances of the case may also be granted. '

INTERIM RELIEF:

By way of interim relief, this'Hon able Court may be pleased to restrain the respondent No. 3 &

5 not to treat the 1espondent No. 6 as legitimate incumbent as Naib Qasid ull the decision of the
application.

7

7

APPLICANT
Through Counsels

RUSTAM KHAN KUNDI

e \h.n\ av Nl"h Court . - :
Baanu Bcuch AND

g -, SHAHID SALEEM MINA KHEL
ff ‘ ‘ ADVOCATES HIGH COURTS
i
\ g ¢ /./,_._?
NN t\ ,/ i l\
i ‘(:\ e



~$ JUDGMENT SHEET

IN THE PESHAWAR HIGH COURT
BANNU BENCH.

/ ' (Judicial Department)
CM No.342-B of 2018 | /

in
Writ Petition No. 386—B/20
Mumtaz Khan
Vs :
Government of KPK etc. !

JUDGMENT

Date of hearing 11-12-2018

Present: 42 Lz @ M%@'ﬂ“é—
aorl Shoa i) Colpor  f7)ioca Men2 19272~

G et e e

N2 US N D=" § |4M‘f; é?uaq—é rF=t
SOAVEEL ABMAD, Jo--- Vide my separate judginent of

today placed on main CM NO.330-B/2018 in Writ Petition

T No.279-B of 2016, titled Hamid Usman Vs Govémment of
Klz.1{bei" Pakhtunkhwa  etc, the. instant Civil Misc.
Application 1s also dismissed, however, the applicant shall
Dbe at liberty to seek his relief through a separate lis before the
appropriate forum, if so desired.

Announced.

11-12-2018 | W‘WWW
- Sk m&&&m:
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| JUDGMENT HEET -

IN THE PESHAWAR HIGHCOURT,"
' BANNU BENCH.

(Jlédicial Department)

e
\ | /%
CM NO.330-B of 2018 in 5/,:’. |
N vy
| - ]
Writ petition No.279-B onOIK*"‘"’a |
| @
Hamid Usman N
Vs. :
Govt. of Khyber Pakhtoonklzwa .
and others |
JUDGMENT
Date ofhearing __________11-12-2018.

Presen;t: BatToroe By m -
| \ Yuds’(aon T S R

ad_/s@@/ Aelomt /7 Drr W H=7
%' 4@&4w MM’A T
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SHAKEEL AHMAD, J.--- Through this common

judgment we propose to decide the instant application as
- well as the following connected applications as common
question of law and facts are involved therein:-

I- CM NO.332-B/2018 in WP NO.438-B/2016
(Titled Haroon Khan Vs Govt. of KPK etc)

- ; ATTESTED
2- CM No0.333-B/2018 in WP NO.260-B/2016

A /=010 EXSMINER
(Titled Yousaf Jamal Vs Govt. of KPK etc) Peshiwar High Cgort

-Benny &wch

B
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- ‘\\J 3- CMNo.334-B/2018 in WP NO.278-B/2016
Capt® (Titled Alta fur Rahman Vs Govt of KPK .
etc).

4-  CM No. 33 -B/2018 in WP NO 305-B/2016
(Titled Far hatullah Vs Govt of KPK etc)

' 5-  CM No 336- B/2018111WPNO 535- B/2016
‘ (TItIed Farooq Khan Vs Govt. of KPK etc)

/ | 6-  CMNo.337- B/2018 in WP NO 343-B/2016
/ ~ (Titled Imtlaz Ahmad Vs Govt. of KPK etc)
/‘ : 7- CM No.338-B/2018 in WP NO.529-B/2016
" - (Titled Muhammad Ismail Vs Govt. of KPK
;‘ etc)
| 8- CM No339-B/2018 in . WP -NO.22.
i

B/2016(Titled Siraj-Ud-Din Vs Govt. of
KPK etc)

- 9- CM No.340- B/2018 in WP NO.350-B/2016
(Titled Subzali Khan Vs Govt. of I\PK etc)

L ' S RN L
. E A '."'. Lo -;<... -
10- CM Na 241 RAnid Ty yias) 3

.B/2016(T1tled larmai ilaI Vs GO\[ of
"KPK etc) ‘

11- CM No.34 2-B/2018 in WP NO.3 .500 B/”OI(»
(Titled Mumtaz Khan Vs Govt. of KPK etc)

: 12- CM No.343-B/201 8 in WP NO.297-B/2016 '
4 (Titled Dil Jan Vs Govt. of KPK etc)
13- CM No345-B/2018 in WP NO. 285-B/2016
' (Tltled Tahir Khan \/s Govt of KPK etc)

14- . CM No.346-B/2018 in WP NO.261-B/2016
: (Titled Irfanullah Vs Govt. of KPK etc)

‘ !‘u,sm-nv;n' High. Court
Banpua Beach

Azmat Awan (DB) Mr. Justice Muhammad Nasis Mahfooz & Mr. Justice Shakeel Ahmed™®



2- . Through ~all these petmons ﬁled under
sectlon 47 read with Sectlon 151 CPC, the appllcante

have called in question the_: validity of orders, 'passed by

the Assistant Director LG and RDD of their‘respecti've '
distriéts whereby their §'ervice_s were terminéted.
/ B 3- According to the learned counsel for the
apphcants the respondents have ' misconceived and
, | . mlsmterpreted the ]udgment daud 26/02/2018 passud b}
) | ihis Court 1 Wil i"‘c‘aiui}i‘x u,,,u,\;v, uu USJ
terminated the services: of thelappllicar-lt's through sepérété
dfﬁce orders, theréfqre, the 'same e;re lial;ié; to be set
asidye‘
4;- On the other hand, leé.med counsei -
appearing-on behalf of the private respondents contended
that in pursuance of 61’der of this court, the appointment

orders of the applications were re-examined and it was

found that their appointments were méde against the
. rules, policy and terms and coﬁditions, incorporated in
the‘advertisement, thérefore, their services wele rightly
terminated.

5- Learned Additional AG appearing on behalf

c;f the official respoﬂdents, assisted by ‘the Assistant.

N | Director L.G & RDD added that the present a_pplications
| are not competent, and contended that if the a-.pplicanl:;

feel themselves to be aggrieved from their tennination

ATTE
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6. orders, they can ,ch_allerfgé the: validity of the same

through a Coﬁstitutional petition.

6- . . We h;}ye heard arguments of learned qounSeI
for the bﬁu‘ties and‘ have go.nc:: through ﬂ1e record With
their able zli'ssistance.

7- This court‘ by its judgment dated 28.02.2018
rendered in Constitutional Petition No.279-B/2016
directed the. Assistant Director LG and RDD/competent
authority of their respective districts to re-examine the
appointment orders of the applicants/private respondents,
their merit pdsition and pass an appropriate order keeping
in mind the rules, policy and terms and 'con.ditions‘
incorporated in the advertisement for;(ppointrhent as
Class-1V employee, and after providing the paﬁiés an
oppoitunity of hearing and submit célnpliance report to
the Registrar of this court. In pursuance lthereof, the
Assistant  Director /Local Governmenf “and Rural
| Devéiopment departmentl, lexamined._the‘ cases . of the
abplicants individually in their . respective . district and
held that their apnoiritroents were made’ against the mies,
policy" 'ahd terms and conditions incorporated in thc
~ advertisement. - for Claés-f\" employees, cohseciuentiy
Aterminated‘ the .applicants from services. Pri‘or to
AJ términation order all the applicants were given right of |

audience. The applicants are not aggrieved from the L :
:\'zm‘al Awan (DB) Mr, Justice Muhammad Nz\_s,ir Mahrooz & Mr. Justice Shakeel /\hmcd* &q T 2 T E g
AENAMINER

Peshmvad High-Court
Banns Beach



—

s

-

1

et
1

Py

e

L i

judgment of this court. The},"‘havvfe urged before us that
their termination ordex is illegal. Aomlttechy this couf[ 1S
n§t acting as an E\ecutmg, court, theleforc in our vievv"
the petitions’ filed by the applicants U/S 47 reéd_ with
section 151 Cr.P.C is not competent. It is not open for the
applicants to raise the question- of validity of the order of
their termination through these petitions. 'fhes question of
validity of the impugned order can be raised by la.
separate lis. There is nothing in these applications w'hichA
warrants .the proposition that this court can adjudge the
va]idity of the termination order of the applicants. |

8- For th‘is reason, we dismiss this petition as
well as (-:onnected-petiti-oxlls with no order as to costs,
however, the petitioners shall be at libeﬁy to seék their
reltel Wirsugn separate s rlkv Wi a_;;:_;;rcg;r_i:atg‘_L"ore.zm, ir

so desired.

Announced.
11-12-2018
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Peshawar Hih L U Batinu, Benc,t«

8;7
-Authorisets Under  Artiche
The Qanun-e.&mc&adat Ordar

Azmat Awan (DB) Mr. Justice Muhammad Nasir Mah fooz & Mr. Justice Shakeel Ahmed*
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BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

S. A. No. 1081 /2018

Mumtaz Khan Versus - Director & Others

REPLICATION

Resgectfully' Sheweth,

Preliminary Objections:

All the preliminary objections of the respbndents are illegal
and incon;rect. No reason in support of the same is ever given as
to why ‘appellant has no cause of action./ locus standi, estoppel,
time barred, bad for mis—'joinder and non-joinder of necessary
parties and has no jurisdiction in the matter. He has not come to
the hon’ble Tribunal with clean hands and has c':'oncealed material
facts and malafide. | |

ON FACTS -

Admitted correct by the respondents regarding advertisement. In
the advertisement,  candidates throughout the Province were

directed to apply for the post and the selection will be made on

merit, however, preference would be given to the local candidate.

The .advertisement was not specifically meant for concerned

Village Council as is evident from the same.

Not -correct. 'Thé para of the appeal is correct regarding
appointment of appellant as Naib Qasid. Rest of the para of reply
of respondents is without proof regarding advertisement for the
concerned Village, Council. Apbellént performed his dufies at the
said post and also enjoyed monthly salaries. |

oy



Admitted correct by.the respondents regarding implementation of
the judgment of thé& High™Court® THé order of appointment of
appellant was made by the respondents after observing the due
codel formalities, by keéping in view the advertisement which was
for the whole of KPK and not specifically for concerned Village
Council.

Admitted correct by the respondents regarding Show Cause Notice
and its reply. Here it is pertinent to point out that the authority
mis-used her power as the candidates were appointed in different

Village Council instead of his own one, as the advertisement says
SO.

Not correct. Appellant services were illegally terminated as no ful-
fledged enquiry was conducted as per the mandate of law and
more so, in this para of the appeal, the position has been
explained by appointing candidates in other Village Councils
instead of in their own Village Council as‘per advertisement. They
are still in service. No surplus employee was ever appointed at the

post but should have been adjusted and not appointed.

Not correct. When in the Village Council of the appellant another
candidate was appointed then it was not the fault of appellant but
of the authority. Whole record submitted to the authority was
quite clear but it was 'the authority who despite the complete
documents appointed him in other Village Council and even if he
was appointed in other Village Council, the same was also not
illegal as per the spirit of advertisement. The hon’ble High court
did not directed the respondents to terminate services of.
appellant.

Not .correct. The para of the appeal is correct regarding
submission of appeal before the authority. The newly appointed
candidate, R. No. 04 was never gone through the process of
selection for the post.

More so, on the same and similar subject matter, the
hon'ble Peshawar High Court, Bannu Bench was pleased to dismiss
the W.P No. 430-B/18, Jamil Khan.vs Govt. of KP & Others on 24-
06-2019 by not acceding with his request on the same issue.
(Copy Attached) A



GROUNDS:

All the grounds of the appeal are !e‘gal and correct, whivle
that of the comments are illegal and incorrect. The same are once
again relied upon. In the advertisement, applications were invited
from the’ candidates of the KP and not of the Village Council
concerned, so the appointment of appellant was quite per its
mandate. Giving preference to the candidate of concerned Village
Council, does not mean that oth'er candidate could not compete .
for the said post.

It i‘s, therefore, most humbly prayed that the appeal be
~accepted as prayed for. |

Appellant

Through Q/-M/‘L 12l

Q (Saadullah Khan Marwat)
Dated: 11-09-2019 _ , Advocate, .

AFFIDAVIT

I, M\%W , appellant do hereby solemnly affirm and
declare that contents of the Appeal & replication are true and correct’
to the best of my knowledge and - belief while that of reply of
respondents are illegal and incorrect.

I reaffirm the same on oath once agiain to be true and correct as
per the évailable record.

AAAS

DEPONENT
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| BANNU BENCH. /¥ 2
: (Judzczal Department) 9&;
W.P No. 430-B of 2018 5y
: 3
i ;l
. Jamecel Khan Vs G()vt of KP etc: H
JUDGMENT
. Date of hearing - 24/6/2019
Appellant-Petitioner é v oo L ann _,l%?f/, 4,,_7,? ' 'w
: /]ﬂ/ﬂ—g &7 @/ Zf b ﬂ!—p {C"’.{/\sthaJ(.‘ @D/M
Respondent(s) By ,%je/ //?m/g/ %/ﬁ/{,/ﬂﬂl/ﬂ/%

/7///4/1/ ol \/;’/4 Wpu,/éjﬁzﬁm/ / 4/6'4 A ?/ZZM ,ﬁ-—c/ ;

|
SHAKEZL AHMAD J---, By means of lhlo

Constitutional petition filed U/A-199 of the Islamic Repubiic of

: : e =
~ Pakistan, 1973, petitioner sought the following relief:-

"It is, therefore most humbly
prayed that:-
. 1. the impugned appointment order of the
respondént-No.éi may very kindly be set
aside/ cancelled by .declaring it to be,
ATTE §'T ED
_ illegal improper,un-just,discriminatory f}

a’ d O , ]‘, C i . ah ‘\\ l‘. i ‘

“Imranullah®  (D.B)  Justice Mubhammad Nasir Mahfooz end Justice Shakeel Ahmad

SCAINED




.J?:.:-"
1L The respondents may kindly be directed
! : .
: to appoint the petitioner as class-1V
| BPS “I” for the village council #Aba
I3 . ) .
| -
i . ERY .
¥ Khel (), according to law, rules and
! i _
i policy.
‘q
| . . .
T i III.| Any  other  appropriate remedy
according to law -as this honorable
court deems fit. "
2. Facts of the case, in brief, are that by means of an
 advertisement dated 07.7.2015, the respondent No.2 invited
applications for appointment against- the post of Class-IV
employees (BPS-1) en the terms and conditions mentioned
S therein. In pursuance thereof petitioner applied for the same,
N , : S T, '
~ i competed with others, however, on merit he could :not..be
- selestzd rather one Trranuliah/respondent No.g was appoiitea
" as such, hence, this petition. -
230 In- pursuance of order of this court, respondents
, No.3 & 4, submitted their para-wise comments raising therein
PO “many legal and factual objections. | - ATT TED
ENAMINER
) - Peshasvay i Cowr 1
simranullah®  (D.B3) Justice Muhammad Nasir Mahfooz and Justice Shakeel Ahmad T Rairnm iy




e . 6
. CEC 2
'

4. ~.' - | It was mainly éu'gued by the learned counsel for the

.
i

pé:t'itionér that respondgn_ﬁ N6.4, Imranullah, had neither applied

against | the’ imp‘ugned - post 'no'r belongs to village

3
'

council/Neighbourhood council, Aba Khel-(1), therefore, ‘his

REENRTEL SR
i

appointmient is illegal, without lawful authority and the same is .

’ .

lifable to be struck 'dow.n."an'd _inhié place, peti'éioner is enti;iled
N S
: féf appc intmenf.

5. As against that, ‘léa‘rned counsel appearing on
-.b'ehglf of fespcéndé:nt No.4 émd ,1eérﬁed Addl: A.G apéeariﬁg on
behalf jof .ofﬁ‘cial- yéépondeﬁfs jointly argued that respondent
N-o.4 bciOngé t‘oﬂvi-liage ‘couﬁcil'/’Neig‘ribourhood cuuiicil, _A‘oal
Khei~( ) Distfict‘ Lakki Ma@at a-s.is feﬂectédfrom 'Apnexuré¥
H at .Page-ISA and njintites of_ meeting of : selection and
' "’i'edx"ui‘tmentc.ommitte'e‘ en:cl‘ésed as Annexufe-A ét Page-6 of the

comments, and prayéd 'fo.1j 'disniissal of the writ petition.

6. | - Argumeﬁt_s hgarci and record perused.

7. -"'fit i:sA evident‘f;dm.the record thaf through a public
M _Arnotice dated' |0‘.7.7.?.015, appiications were invit..ed‘ for

-appoin'tment against Class-1V employees BPS-01 on the terms

sImranullah®  (D.B) ‘ Justice M(lhammad Nasir Mahfooz and Justice Shakeel Ahmﬁ T T

g

WNAUKER
Peshadi i R Court

BanuuBtucl




and conditions mentioned therein, - pursuant ‘thereto the
_contegting parties appalied for the same, competed with others,

|
P A .
howeVer, respondent No.4 ‘was appointed as 'such, on merit. It

|

1
t

was sfpeciﬁca]ly mentioned in the advertisement that posts were

~to be filed from the | District  concerned/ Qilla‘ge

countil/Neighbourhood council, and preference will be givento
the resident|of village (:opncil cohcernéd. Perusal of the minutes

of the meeting of selection and recruitment committee enclosed

-

as Annexure-A at Page-6 reflects that name of the petitioner

Y .

-~ @pé‘ars at S.No.34 and in the -column of village

coﬁncil/Neighbourhood council, it was recorded as Abba Khel

(1) ‘and the post in question was filled through open

7 ' :
competition, also belongs to ~village council/Nejghbourhood,
council. The question whether ‘the petitioner applied for
- .l ) : . f! .
appointment against the impugned post or not and whether the I
% petitioner belongs to village council, Aba Khel-(1) are purely }
] i . ) . . -' .
o § factual in|nature which can only be answered after recording |
" / ' - |
! - S |
{ pro and contra evidence and this exercise cannot be done in writ \
: v , | - .
M jurisdiction. S : _ ATT - E >
*Imranullah* |(D.B) Justice-bduﬁamma;d Nasir Mahfooz and-Justicv:e Shakeel Ahmad BN AN ;L\;ﬁ:v’_gfa" w

g Fl‘l“.\‘:'ﬂ‘:‘l‘- ‘ : U m
B aEn Wantih
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8 . For what has been discusséed above, this writ
"petition is| dismissed being not maintainable, however, the

Ax,%peti'tio'ne'r shall be at lziberty to Seek her relief before the court of

; ‘ corripetent jurisdiction, if so desired. -
o : S
. Announced. | o
24.6.2019. Wmmmmrmm |

S Stk S v

A | - . BERTFED TO Zi‘tmﬂ CcOPY
ér"’ . R ?g/g/// |
’I{(}!Y{// 4 . gxaminer . o
7 / T ) ‘ Authoi‘ised" Unger Aricie -y
/’ : © twa Qant:n-q-?,?:‘.n’risf;}at Crdar

‘]mrgﬁullah"‘ (D.B) . Justice Muhammad Nasir Mahfooz and Justice Shakeel Ahmad
. 1_ - .
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BEFORE THE KHYBER PAKH‘PUNKHWA SERVICE TRIBUNAL

PESHAWAR

ServiceAAppeal No. [0 B[ /2008

Mumtaz KRam. . .......oovieiieee e (Apli)"'ell'é‘rit)' L
VERSUS
“Assistant Director and others................c.cc...... (Re’sporideﬁts) '
INDEX
S.No Description of Documents Annex | Pages
1. | Application 12
Y Copies of - receipt for receiving A e
application, 2 -
3. Copy of voter list of the appellant, B L5
4. | Copy of voter list of the respondeﬁt C "6——7
5 [Copy of letter dated 04/08/2015 | D o g

Dated: 14/01/2022

~

Applicant/Respondent No. 4

Through - Z\~

/

Muhérr(mad Tarlq Quresh1

Advocate Supl cme COU] t

Of Pakistan.

Cell: 0300- 5768804




I >

| . for receiving ap'piigéétion, 'iftit'ér"?;list of the appellant,
voter . list of the resﬁdr{dépt: andf letter dated -
‘04-/08/2015 are attached as annexure “A”, “B”, “C” .

& “D’f)'.l

It is, therefore; very hufnbly praygd that on the :
acceptance of this applibatio‘n, ‘the accompanied-
documents niay kindly be allowed to be placed ‘on_
file in the main Serviée Appéa_l and may be

considered as part and parcel of the instant Service

Appeél.
Applicant/Respondent No. 4
Through
Dated: 14/01/2022 Muhammad Tariq Qureshi
- . Ad\;igate Supreme Court
Of Pakistan.
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