09.11.2020 Codm:eﬁ]&fafpwmﬁg present. Mr.'\“’;Muhdmrnao Riaz N
Khan Paindakhel, Assistant v" Advocate  General for
respondents present. o | ‘ |

The Bar is observing general strike, therefore, the

'matter is adjourned to 18.01.2021 for hearing beforé

(Mian Muhamm
Member (E)

18.01.2021 " Counsel for the appellant and Addl. AG for the
' respondents present. '
_ Former states that after the demise of appeilant his -
Iegal heirs did not make any contact He, therefore
_requests for adjournment of instant matter sine-die. His
request is also owing to'some pending matters, wherein
the proposition regarding devolution of benefits upon the -
legal heirs of a deceased civil servant,is involved.

The request of learned counsei appears - to -be
reasonable, therefore, the appeal in hand is»adjo.urned.
sine 'die. The legal representative(s) of appellar\t may
apply for its restoration as and when required. '

* ' A. | | | @")
(Mian Muhammg%z/ ~ Chairman.

Member(E)
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'14.07.2020

07.09.2020

i Due to COViDl9 the case is adjourned to
/ 7 /2020 for the same as before.

‘Due to COVID—i‘9, fhe case is adjourned to 07.09.2020

for thé same.

{
Mr. Amjid Nawaz, Advocate jimior to senior counsel is
present for appellant. Mr. Usman Ghani, District Attorney lfor
the respondents is also present. ' |
Learned junibr to sfenibr counsel informed the bench
tﬁat the . appellant has élied_ during the pendency of the
instant  appeal howev:er, the list of his legal
representative/legal heirsf! has not been submitted. Learned
couhsel ‘is directed to follow law and the requis'ite procedure
and ensure |ts compllance Adjourned to 09.11. 2020. File to
urther proceedmgs before .D.B.

(Mian Muhar fad) | (Muhamma
Member (Executive) o Member (Jud;c:al)



0 03.03.2020 for further proceedings/arguments before
B

.

Member erhber

: R
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Legal heirs

14.11.2019

I
R e R .
T T e . h

Counsel for the appeliant and Mr. Usman Ghani, Distric;t :

Attorney for the réspondents present.
1 .

Learned [E)istri'ct Attorney at the outset pointed out that
although instant iappeal has been fixed for hearing before the
Larger/Full B,enctj but there is no formulation of legal/factual

proposition to be considered by the Bench.

During theédiscussion it revealed that this Tribunal has already
handed down atléeast two judgments regarding the abatement of
appeal of a civil éservant upon his demise. Apart from that some
judgments by thegAugust Supremé Court as well as learned Federal
Service Tribunal r%ave also been referred to which essentially touch

the proposition.

We, therejfore, consider it appropriate to remove instant
appeal from the Ii%t of Larger/FuII Bench and assign it to a Division
Bench for decmon in accordance with law after hearing learned

counsel for the partles

l
;

Adjourned ro 15.01.2040 before a Division Bench.

é/

(M. Hamid Mughal) Chair an‘
Member
(Ahmad Hassan) (M. Amir Khan Kundi)

Member Member

(Hussain Shah)
Member
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29.68.2019 o Learned counsel for the appéllant pre.sjent.'; Mr. :Rjaz'
g Khan Paindakhel learnedf Assistant A&vocate 'Gexfli_éral‘ forthe
respondents present. MTr. Muhammad Amii Khan Kundi
Member of this Tribunal vis on tour to _Camp Cou;‘tj D.I Khan,
th;ergfore, the instant matter is adjoufned to 114.:1.1'.2019;‘»f0r
arguments before Larger Bench. U '

9

! o’ ’ :
(Muhammad Hamid Mughal)
Member

: (Hussal‘?l Shah) ‘: :(Ahfne;l; Hasséﬁj |

Member ' " Member -

A}
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02.05.2019 = Colinsel f¢
present. |

- Due to le

[ 3

i

h]

or the apSell'ﬁnt and Addl: AG for ‘re"SPOndents

ave of -one of learned Members (Mr. Ahmad

Hassan), the instant matter is adjourned to 11.07.2019 for

arguments before Larger Bench.

"L

(Mr. é’milg Mughal)

Member
(Hussain Stllah) : (M. Amin Khan Kundi)
- Member Member
11.07.2019 Learned counsel for the appellént and Mr. Kabir Ullah

Khattak -learned Additional Advocate General present. Due. to

engagement of Members of this Tribunal (Mr. Muhammad Amin

Khan Kundi and Mr.

Hussain Shah) at Camp Court Abbottabad,

the instant matter is adjourned to 29.08.2019 before Larger Bench "

(N

(Muhammad Hamid Mughal) L Chaifman

A Member

Member

P LU



29.01.2019 Counsel for the appellant present. Mr. Kabirullah Khatfak,
. Addl: AG alongwith Mr. Zahid Ur Rehman, Supdt for respondents
present. Counsel for the appellant seeks adjournment. Adjourned.

l .

Case to come up for arguments on 19.03.2019 before D.B.

(Ah;EHassan)l . (M. Hamid Mughal)
Member o Member
19.03.2019 Miss Uzma Syed Advocate for appellant and Asstt

AG for the respondents present.

Learned counsel ;for the appeliant has invited
attention of Tribunal : to the order dafed 14.01.2019
whereby instant mat;ter was required to be fixed
alongwith similar natu:re appeals before a Larger Bench
but inadvertently the matter was posted before a Division
Bench on 29.01.2019 and was accordlng]y adjourned for
hearing today. ;

Office 1is dlrectedj
14 01.2019 and accordmgly fixed thi$ appeal before the
Larger Bench on 02.05.2019.

1
i
!

to comply with the order dated- |

_ Member : Chairman



+12.10.2018

22.11.2018

14.01.2019 -

Fon 32.11. 2018 before D.B.

“Counsel for the :appeAllﬂanf preéént. Mr. Ayub. Amin, junior'_
counsel for respondehf-No 1 and Mr. Kabirullah Khattak, Additional
AG for _resp'ondentsl No. 2 & 3 preeent. Junior counsel for
re‘spoh-dent No. 1'reqUes,ted for-adjdu‘rnment on the ground that

learned senior counsel fer respondént No. 1 has gone to august

Supreme Court of Paklstan Ad;ourned To come up for arguments

(Ahma;ﬁssan) o (Muhammad Amin Khan Kundi)
Member Member
L.earned counsel for the appellant and Mr. Kabir Ullah
Khattak learned Additional Advocate General present.
Learned "counsel for ‘the appellant seeks adjournment.

Adjourn. To come up for arguments on 14.01.2019 before

D.B.
\ -

lember Member

Junior to counsel for the appellant present. Mr. Usman Ghani,
District Attorney for respondents present. Counsel for the appellant
stated that similar nature of appeal have been fixed for arguments
before larger bench, therefore the same may also be fixed with the
said appeals Requested accepted. To come up for arguments on

29.01 2019 before Larger Bench. )

¥ . '

(Ahmad/Hassan) (M. Amin Khat Kundi) - ) @
Member Member
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‘9= Service Appeal No. 314/2017 | §

17.05.2018 Appellant absent. Counsel for the appellant is also
S o absent. However, jljnior to senior counsel for appellant
presenf and seeks 5dj0urnment. Mr. Kabirullah Khatfak,
Additional AG for the respondents also present. Adjourned.

To come up for arguments on 30.07.2018 before D.B.

e (Muhammad Amin Khan Kundi) (Mul@dﬁamid Mughal}
, Member : Member
30.07.2018 : Appellant absent. Learned counsel for the appellant is
' | * also absent. However; junior counsel for the éppe_llant present
and seeks adjournment. Mr. Khalid Rehman, Advocate for
respondent No. 1 and Mr. Kabirullah Khattak, Additional AG
for respondents No. 2 & 3 present. Adjourned. To come up -

for arguments on 18.09.2018 before D.B.

v N

(Ahmad Hassan) ~ (Muhammad Hamid Mughal)
Member (E) Member (J)
18.09.2018. ' Counsel for the appellant present. Mr. Subhan Ahmad,

Assistant (Litigatidn) for respondent No. 1 and Mr. Riaz Ahmad
Paindakhel, Assistant AG for respondents No. 2 & 3 present.
Representative of respondent No. 1 requested for adjournment on
the ground that learned counsel for respondent No. 1 is not
'availabl'e today. Adjourned. To come.up for arguments on

12.10.2018 before D.B.

g2 by

(Hussain Shah) (M. Amin Khan Kundi)
Member - Member



|

“'xlt,tfy.: A% - | »
“ Appellant in person” and Addl: AG alongwith Mr. Amjad Ali,

30.10.2017

Assistant and_ Mr. Jafar Ali, Senior Clerk; for. respdn_dents ‘present.

. Written reply submitted. To come up for rejoinder and final arguments
on 17.01.2018 before D.B. | '

-+

Ahmad Hassan
(Member)

R

' Cl Whe
17.01.2018 ~ Counsel for the appellant present. Mr. Zia Ullah, DDA

for the respondents present. Learned counsel for the appellant seeks

adjournment. Adjourn. To come up for arguments on 2‘03.20]8
before D.B. | =

.I
o

(Gut-Zeyghan) " (Muhammad Hamid Mughaly **
Member (12). Member (J)

ER

- 21.03.2018 Clerk of the counsel present. Mr. Zia Ullah, DDA for

the respondenfs present. Clerk of the counsel secks adjourniient as
his scnior counsel is not available today. Adjourned. “l'o come up .

for arguments.on 17.05.2018 before 1D.B.

oo

(Muhammad Amin Kundi) (Muhammad Hamid Mughal)
Member Mcmber




Service Appeal No: 314/2017

.. 13.07.2017 - Appellant alongthh his eounsel present Mr Khahd Rehman,
: Advocate for respondent No. 1 and Mr. Kabirullah Khattak Assistant
AG for the respondents No. 2& 3 also present. Written reply by
respondent No. 1 submitted wl;{le leerned Assis}aﬁt AG requested for '
adjournment on behalf of respondents No.2 & 3. Adjourned. To come

up for written reply/comments on behalf of respondent No. 2 & 3 on’

08.08.2017 before S.B.
(Muh%ﬁﬁi Amin Khan Kundi)

Member

08.08.2017 Appellant in: person and Addl:AG alongwith Mr.
N Sdbhanullah, Litigation Assistant for respondents p'revsent. Written
' reply on behalf of resﬁondent no.2 and 3 not submitted. Requested

for adjournment. Last fopportunity granted. To come up for written |

reply/comments on behalf of respondents no.2 and 3 on 21.09.2017

before S.B.
(A;jd Hassan)

Member

21.09.2017 Counsel for the appellant and Addl: AG alongwith Mr. Yar
Gul, Senior Clerk for respondents no. 2 and 3 present. Written
reply not submitted. Requested for adjournment. Another last

opportunity granted. To come up for written reply/comments on

30.10.2017 before S.B. ,‘K

(Ahmad Hassan)
‘Member

I
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24042017 | Counsel for-the -appellant present. Preliminary arguments
| heard and case file perused The appellant joined the I-Iealth

Department as Ward Orderly on 16. 04 1980 Two dlfferent date of '

births were recorded in his service book. The concerned competent
authority wrote 20 years as per CNIC and 30/31 on the basis of
“medical certificate issued bjf the Medical Superintendent of Police
and Ser.vices Hospital, Peshawar. The date of birth of the appellant
recorded in the CNIC is 1959. He was retired from service by the

; respondents on. 15.04.2009, whereas the actual date of retirement is
'ff 15.04.2019. He preferred departmental appeal on 15.05.2009
: which was referred to the Director General Health, Khyber
Pakhtunkhwa for arranging the medical board to determine his date
of birth on 29.11.2016, which was not ‘respondéd Within the
: ‘stiptilatéd: period. Apparently the appeai is time barred. Learned

counsel for the appellant was directed to file an application for

condonation of delay. Accordingly he has filed an application.

Points urged need consideration. Admit. Subject to
limitation. Appellant is directed to deposit security and process fee
within 10 days, notices be issued to the respondents for written

reply/comments for 25.05.2017 before S.B. -

(Ahmadj Hassan)

Member

25.05.2017 Clerk to counsel for the appellant and Addl. AG for the
respondents present. Written reply not submitted. Requested for
adjournment. Request accepted. To come up for written

reply/comments on 13.07.2017 before S.B.

MEMBER
@x‘\“”/ s
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(AHMAD HASSAN) . -
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Courtof

Case Né '3“4 /2017

Form- A

FORM OF ORDER SHEET

Order or other proceedlngs with signature ofjudge or Maglstrate

S.No. | Date of order
‘proceedings

1 06/04/2017 The appeal of Mr. Muneeb Khan resubmitted today

by Mr. Saadullah Khan Marwat Advocate, may be entered in the

Institution Register and put up to the Worthy Chairman for

proper order please. |
RE ';;?:;r;E\E-A: o
2- '7’”'4 —20 "'7 This case is entrusted to S, Bench for prellmmary hearlng

11.04,2017

to be put upthere on. N’—OLI ’20/ 7

+
o

| Coun%cl far lhe appellam secks adloummgnt
;A.Adloumcd 101 plchmmaly hcarmg to 24 04 2017 belou.
.8,
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The appeal of Mr. Muneeb Khan son of Lajbar Khan Ex-Ward Orderly KTH Hospital Peshawar

received today i.e on 28.03.2017 is incomplete on the following score which is returned to thie counsel

for the appellant for completion and resubmission within 15 days.

-
2

Memorandum of appeal may be got signed by the appelilant. : L
Index of the appeal may be prepared according to the Khyber l'akl"unkhw Shrvice
Tribunal rules 1974. )

Copy of impugned order is not attached with the appeal which may hea p1acnfl o'\ !1
Annexures of the appeal may be attested. o
Annexures of the appeal may be flagged : -: : ;

mentioned in the memo of appeal.
Five more copies/sets of the appeal along with annexures i.e. complete in alf vé
may also be submitted with the appeal.

No. éﬂ@& /S.T, . 7

. DL zglga /2017

REGISTRAR -~ -
SERVICE TRIGUNAL ..~
KHYBER PAKHTUNICHWA ©
PESHAWAR. .

Mr. Saadullah Khan Marwat Adv. Pesh.

aw
Qe pbitted - fpler

O pleb— .

Y

e

e

S
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

S.A No. 2! L1 /2017

Muneeb Khan - versus ~ Medical Supd; & Others
INDEX

S. No . Documents - Annex | P. No.

1. |Memo of Appeal 1-3
2. | Appointment order | . - A 4-6

3. | Certificate dated 12.03.2009 | e 7

4. | Impugned retirement order ‘ '8

5. | DG, letter dated 19-05-2009 oen e

©. | Representation dated 29-11-2016 D" | 10-11

( Appellant

| - ' Through - '
Dated: 27.03.2017 " | m

- Arbab Saiful Kamal
Advocate. _
21-A Nasir Mansion,

Shoba Bazaar, Peshawar. -

Ph: 0300-5872676 .
0311-9266609 *
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BEFORE KPK, SERVICE TRIBUNAL, PESHAWAR

s.ANo. 2lY /2017

Khyber Pakh
N fulk}
Service Tl'ibu;:;:r"a

Muneeb Khan S/o Lajbar Khan ' Dinry No.ﬁi
Ex-Ward Orderly, Khyber Teaching . 3 0?0/7
. . : . D 3 e
Hospital, Peshawar ... .. e e Appellantam‘m o
Versus

1. Medical Superintendent, Khyber
Teaching Hospital, Peshawar

2. Secretary, Health, Govt. of KP,

Peshawar _
3.  Director General, Health Services,

KP, Peshawar. ............ EEREREEE Respondents

LPL=>E<=0LK=0<L=>

APPEAL U/S 4 OF SERVICE TRIBUNAL ACT, 1974
AGAINST THE IMPUGNED RETIREMENT ORDER

- DATED - 15-04-2009 WHEREBY THE APPELLANT
WAS RETIRED FROM SERVICE FROM A WRONG
DATE I.E. 15-04-2009 INSTEA[_) OF 15-04-2019
ACCORDING TO HIS ACTUAL AGE I.E. 60 YEARS
AND AGAINST NOT DECIDING REPRESENTATION
APPEAL DATED 29-11-2016 OF APPELLANT

—

Fiiedto-day

egligtng" DL=>OL=>OL=>O<=>E

Respectfully Sheweth;

1. That the appellant joined the service as Ward Orderly on 16-04-
' 1980. Two date of birth were recorded by the concerned
authority as twenty years as per his NIC and secondly 30/31

years in the Service Book. (Copy as Annex “A")
Re-submitted to eiay? : ,

and ﬁﬁiﬁa

— hiRmF ¥
chfoly [17



1 :
2. That since the date of appointment, appellant was performing his

duties to the best of his ability and to the entire satisfaction of
superiors.

3. That Medical Superintendent, Police and Services Hospital,
Peshawar issued him Certificate on dated 12-03-2009, wherein
date of birth of appellént was assessed 1959 which was also in
accordance with NIC i.e. 1959. (Copy as Annex “B")

4, That the appellant was retired from service by the respondents
‘department on wrong date of birth i.e. 15-04-2009, whereas, the
actual date of retirement of appellant would be 15-04-2019,
meaning th“ereby that his retirement deprived him of his
legitimate right of service as well as of pay and cher benefits in
illegal manner andl against the relevant Law.

5. That the appellant at the time of illegal retirement preferred so

many appeals to the authority, whereby the Chief Executive

. reéférred the matter to Director General (Health) Peshawar, but
without any response.(Copy as Annex “C")

0. That on 29-11-2016, the appellant preferred representation to
the authority for reinstatement in service from the date, he was
wrongly relieved from service and his service be regularized for
the intervening period, he be paid the salaries for the same being
his legitimate right of service, but not responded within the
~statutory period. (Copy as Annex “D")

Hence this appeal, inter alia, on the following grounds:-

GROUNDS:

a. That appellant vested rights of service till 15-04-2019, were
Curtailed according to his actual date of birth. |

That respondents had no right to retire the appellant from service
on wrong date of birth by depriving him of his legitimate right of
service. ‘
That according to NIC and report of Medical Superintendent
. Police & Services Hospital, KPK, Peshawar, the actual date of




birth of appellant is 1959, so he is supposed to retired from

~‘ser\_/-ice in the year, 2019.

‘The appellant has been deprived from his service through illegal

order and in colorful exercise of discretion.

That the appellant reserves the right to agitate any other ground

at the time of arguments.

It is, therefore, most humbly pra'yed that on accéptance of

‘the appeal, order dated 15-04-2009 of respondents be set aside

he be reinstated into his service from the date of retirement ar‘%d
his service for the intervening period, be regularized. He be also
paid his’ salaries for the period'he was illegally deprived of his
Iegitimate'right of service with all back benefits in the interest of
justice, with such other relief as may be deemed proper and just
in circumstances of the case.

: - ‘
Through | '
A Ve G

Dated.27.03.2017 : Saadullah Khan Marwat

e TN s R e e i e ¢ e

Arbab Saiful Kamall
Advocates.
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Certified that Mr,Mureeb Khan S/0 Lajbar Khan Village,

Muh; Egsap Zai Sarband Disti;®eshawar appeared before me today
sl , , on 115072009 ‘far age, ‘

Accurding to.NIC‘H9T17301m1276155-§,hi3 date of Girth is

'i§5§? and by ‘-gencq".-al appearance and bodily development in my cpinion
nie date of birth iz 1959, '

Mark of Tdentification .
Mole on face. :
. . A

;%><f'

[ .
HEDIZAL ZUPBRINTEEDENT M
POLICk AND SEKRVICES HOS:
PESHAWAR... . J
sEacal Supbrintendent 4
PolicefSeivices, Hospita]
Peshuwar,
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Office Order.

Mr. Mun(‘cg Chan Ward Order ol this Institution is hereby retired from
Govt, service on atlaining o the age of superannu ation on | 5023000 AN ~

N—

S;mulion is Lioveby accorded i the grant ¢ ¥ H dies onenshiment i fen of

| LPR to him. '

Medical Snperinlendent

- R : oo aKhpher T caching-Hospital
Deshinvar -
No._ & oSzt KA '
Capy o= : e :
' I, The Director Finance, (AR, \/[C’/l ( Pedhowar, < -
2. Thel MQ-(/\) i\HI Peshawar. ' P .l .
3. The Accounts Olhicer KT eshawar, - o
4 The Audit Qfficer, IKTH. Pesharir, S e

A, The Residen Asstt.Director Audit, ETT L Peshawar. - '

4 The Head Ward Orderly. KTH, Peshawar,

7. Mr. \/luncdf l’ lum S7/0 Laghar 1\|1 m I() N I'I_l.l‘n:'slw.\x':n".
; L

\Euht al Superintendent

) / : h\lw r iv aching Hosnital

) 1 " ~|1.t\\.l: [j{

e
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BEFORE THE DIRECTOR @a;NEma,. HEALTH mﬁ%f{

Subject:-

Respected Sir, " 5 55 i

PESH.MNAR

WRONG DATE OF RETIREMENT. | |

i
SRR Il : ‘» r:
. o E ! i ]

That the applicant was serving. the h(')quz‘al since
e T

date of appointment till the' date ;0f h;s iwroncﬁtl‘
retirement i.e. 15/04/2009. | y ¥ | [,

e g’.i’
' LRSI
R

That as the applicant was reﬁ;*'ed | ro;jn
wrong date i.e. 15/04/2009 whereasllhe:

the hospital till 2019 as per Certzf cafe?

ervice f?o’)hQ a
| 4

had to serve

Issued by z‘he

Medical Superintendent, Police and Seml‘zzces Hosngal,;

Peshawar dated 13/03/2009. (Copy of /iqe Certijiiciate

dated 12/03/2009 is attached).’ e

That the applicant agitated qualified t'he]' matter before

the hospital administration in 2009, wﬁéreby hosp;z’tal
administration referred z‘he matter to Dzrecror Gerzei al
Health Services, N.W.F .P, Peshawar, buf no acnon

was laken da fe(l

15/05/2009 of MS KTH, Peshawar to DG 1-1ea[.f/z

in this regard. (Copy oj‘ letter
Services, NNW.F.P, Peshawar is attached).

That the applicant has been deprived of his service by

the authority in -an illegal and unfair manner as

~ without - confirmation of the date of birth of the

: lhzs -
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applicant, the applicant was retzrea’ fOi’}?’jl Se}*vicez!rén

year prior to his actual datc, of letzre{zem'thatjis
15/04/2019. A

Con il
That not only the applzcanr z)ur hzs falhzly has also

suffered a lot at the hands of czuthorzty'b_’) retzg”mo fhe

n

applicant before his actual daz‘e f‘ Fre_'tz‘renéenf ze
N
15/04/2019. n SIS
6. That there is no bar on the aul‘horz'lyfz‘o allow z‘he
. applicant to continue his service, and he be pazd fo,
the intervening period whereby he was deprzved of fhe 5 e
| : . L
legitimate right of the service. . | D | Jz e,
I 5 I
§ : RIS R
: ¥ ol
It is, therefore, most humbly pr,ayed that | on '
acceptance of this representation, the 'applzccmf be | |
reinstated into  his service from the ;daz‘e, he was 5
wrongfully retired from service and his service be o
| K]
regularized for the intervening period, he be paid his |
. [
salaries for period he was deprived of legitimate right f
o of service, he also be given all his service benefits in
e
the inlerest of justice. o .
Dated:- 29/11/2016 . Jphcant ,
Muneeb Khan S/0 Lanar Khan
o R/0 Mohallah Essa Zai Sarband
’-M Tehsil & District Peshawar :
CNIC No:- 17301-1276155-5
Cell No:- 0315- 9086953, : :
- I ‘
- | i ?
o
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RBEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
i R

Service Appeal No._314 /2017

Muneeb Khan....cceeviimeiaininiiiiiiiiiinacen Appellant

VERSUS

The.Medical Superintendent, KTH etc....Respondents

EDescription of. Documents willisssDate s |FAnnexure;):ka
1. | Memo of Reply with Affidavit 1- 3
2 A

Respondent No.1

Through

Dated: /3 /07/2017
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§BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR -

Service Appeal No._314 /2017

Muneeb Khan............coooo Appellantl
VERSUS

The Medical Superintendent, KTH etc....Respondents

REPLY ON BEHALF OF RESPONDENT NO.1 (HOSPITAL DIRECTOR)

Respectfully Sheweth,

Preliminary objections.

1. That the appellant stood retired on attaining the age of superannuation
 wef 15.04.2000 vide order dated 28.04.2009 while the departmental
_ appeal was filed on 29.11.2016. As the departmental appeal was
_hopelessly time barred being filed the delay of more than'07 years the .

instant service appeal is not competent under the law.

II.  That Respondent No.1 is the authority of an autonomous institution
“while the appeal is a civil servant, therefore, Respondent No.1 has
wrongly been added as one of the Respondents. Thus the name of

Respondent No.1 needs to be struck off under Order-I, Rule-10 CPC.

III.  That the appellant has concealed material facts from the Hon'ble
Tribunal and has not approached the Hon'ble Tribunal with clean

hands, therefore, the instant appeal merits outright rejection.

IV.  That the appellant has got no cause of action as well as locus standi to

file the instant appeal.

: l; V.  That the appellant is estopped by his own conduct to file the instant
appeal. | |




v

Reply to Facts:

1.

The'appeliant admits-his date of birth on 16.04.1980 to be recorded
different at different places but he failed to apply for correction at the

relevant time. It is a settled law that a civil servant must apply for

“correction of his date of birth within two years from the date. of his

appointment. The law does not allow the correction of date of birth

even beyond two years period while the correction of date of birth

after retirement is unknown to law.

Needs no reply.

Misconceived. Firstly the Certificate dafed 12.03.2009 cannot be
considered at that stage; secondly, the appeal of the appellant was
ﬁled_ after more than 07 years of the certificate cited above which‘thus
has lost its efficacy; thirdly, determination of age is a technical
process requiring scientific analysis while the certificate is based upon

simple general observation by the Medical Officer which by no means

“can be considered authentic being an opinion simplicitor not based on

ariy solid material.

Misconceived. The appellant was retired under the Rules on

completion of 60™ year. Before that he never applied for correction of

his date of birth.
' Misconcetved.

‘Misconceived. The departmental appeal was hopelessly time barred

and moreover the same has not been filed before the answering

-Resp'ondent.



‘. Reply to Grounds:

A. . Absolutely incorrect. Appellant has no right muchless vested to claim

further service after his superannuation.
B..  Incorrect. Appellant was rightly retired after serving for 60 years.

C. -Ineorrect.'The date of birth once entered cannot be altered after two

years service.
D&E. Incorrect hence denied.

It is, therefore, humbly prayed that on acceptance of this reply, the

appeal of appellant may graciously be dismissed with costs.

Dated: 13/07/2017

Counter A ff davit

| Verlﬁed as per 1nstruct10ns that the contents of this reply are true and
correct to the best of my knowledge and belief and nothing has been

concealed from this Hon’ble Tribunal.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
» s+~PESHAWAR. % -
T N

SERVICE APPEAL NO. 314 OF 2017

Muneeb Khan. ....o.oou i Appellant
Versus

1. Medical Superintendent, Khyber Teaching Hospital, Peshawar.

2. Secretary, Health Department, Khyber Pakhtunkhwa, Peshawar.

3. Director General Health Services, Khyber Pakhtunkhwa, Peshawar.
.............................................................................. Respondents

Respectfully Sheweth:
PARAWISE COMMENTS ON BEHALF OF RESPONDENTS

:

Preliminary Objections:-

- 1. That the appellant has no cause of action/locus standi.

That the appellant has filed the instant appeal®just to pressurize the
respondents.

That the instant appeal is against the pr evailing Law and Rules.

That the appeal is not maintainable in the present form and also in the
present circumstances of the issue.

That the appellant has hled the appeal in a non proper form and may be
dismissed.

That the appellant has not come to the Tribunal with clean hands.

7. That the appeal is time barred. i

b

h OS]

=

.ON FACTS:

1. Pertain to record, hence no comments.

2. Pertain to record, hence no comments.

3 Correct. Medical Superintendent Police Services Hospital issued Health and
age certificate in 12/03/2009, wherein date of birth of the appellant was
assessed 1959 which was also in accordance with NIC i.e. 1959, while the
appellant was appointed as Ward orderly on 16/04/1980 on-the basis of
Medical Certificate issued by Medical Superintendent Police Hospital
Peshawar at that time his age was shown by appearance as 31 years and on
the attaining the age of superannuation he was retired as per ESTA Code
2011 at p-148 (Copy attached as Annex-A) para-1 change in the recorded
date of birth of a Civil Servant wherein it has clearly been mentioned that
under the existing Rules immediately after his induction in to service every .
Civil Servant is required to declared the date of his birth by the Christian era.
This is supplemented by the opinion of Civil Surgeon/Standing Medical
Board. Para-2 the date of birth of a Civil Servant as recorded in his services
documents remains contently in his knowledge. GFR-116 also provides that
the' date of birth once recorded can not be altered except in the case of
clerical error without the pervious order of the local administration.

In case of Civil Servants in BPS-16 and below after special inquiry and opiy
if the Government servant applies for it within two vears from the date of his
entry into Government servant,
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The date of birth once recorded Wheh he inducted into Government service

Py on 16/04/1980 the medical certificate issued by Medical Superintendent

Police Services Hospital Peshawar at that time his age was shown Dy
appearance as 31 years and that“is final ashe can apply within two vears
from the date of his entry into Govemment service. :

4. As mentioned in para-03 above.

As mentioned in para-03 above.

6. As this belated stage after 37 years of service his request may not be
entertain as per para-03 of the reply mentioned above. Further his
representation is badly time barred. :

i

Grounds:

a. Incorrect. Once that date of birth recorded can only be change within two
years from the date of his entry into Government service. Thus his request is
not based on fact. '

As in para-a above.

As in para-a above.

As in para-a above.

Lo T

Prayer:
Keéping in view of the above, it is prayed that the appeal may kindly be

dismissed with cost.

Khybey Pakhtunkhwa, Peshawar.

Respondent No. 03

Secretary,
Health Department,

Khyber Pakhtunkhwa, Peshawar.

Respondent No, (2

L e I | A W e
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

SERVICE APPEAL NO. 314 OF 2017

Muneeb Khan..... ettt er e e e e e ieisaeeeean e, Appellant

Versus

1. Medical Superintendent, Khyber Teaching Hospital, Peshawar
2. Secretary, Health Department, Khyber Pakhtunkhwa, Peshawar.
3. Director General Health Services, Khyber Pakhtunkhwa, Peshawar.

e

........................................................................... Respondents

Respectfullv Sheweth:

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS

Prel;mmarv Oblectlons.- '

1. That the appellant has no cause of actlon/locm stanch

2. That the appellant has filed the instant appeal! Just to pressurize the
respondents.

. That the instant appeal is against the pr evailing Law and Rules.

That the appeal is not maintainable in the present form and also in the

present circumstances of the issue.

5. That the appellant has filed the appeal in a non proper form and may be

dismissed.

That the appellant has not come to the Tribunal with clean hands.

7. That the appeal is time barred. 2

£ D

o

ON FACTS:

'wi\a-—«

. Pertain to record, hence no comments.
. Pertain to record, hence no comments.
. Correct. Medical SuperintendentsPolice Serv1ces Hospital issued Health and
age certificate in 12/03/2009, wherein date of birth of the appellant was
assessed 1959 which was also in accordance with NIC i.e. 1959, while the
appellant was appointed as Ward orderly on 16/04/1980 on the basis of
Medical Certificate issued by Medical Superintendent Police Hospital
Peshawar at that time his age was shown by appearance as 31 years and on
the attaining the age of superannuation he was retired as per ESTA Code
2011 at p-148 (Copy attached as Annex-A) para-1 change in the recorded
date of birth of a Civil Servant wherein it has clearly been mentioned that
under the existing Rules immediately after his induction in to service every

~Civil Servant is required to declared the date of his birth by the Christian era.

This is supplemented by the opinion of Civil Surgeon/Standing Medical
Board. Para-2 the date of birth of a Civil Servant as recorded in his services
documents remains contently in his knowledge. GFR-116 also provides that
the date of birth once recorded can not be altered except in the case of

b
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TN ':*he'_aate of, bzrth -ongee: recorded when he mducted into Govemment service
‘.',“-';Qn‘f:r] 6/04/198@ the medical cemﬁcate issued. by Medical Supérintendent
Police Services Hospital Peshawar at that time his age was shown by
‘appearance as 31 year$ and that is final as he can apply w1th1n two yeaxs
- from the date of his entry into Govemment service.
~ As mentioned in para-03 above.
As mentioned in para-03 above. : |
~As this belated stage after 37 years of service his request may not be -
entertain as per para-03 of the reply mentioned above. Further his
representation is badly time barred. -

SN

,Grolm'ds;

a. Incorrect. Once that date of birth recorded can only be change within two
years from the date of his entry into Government service. Thus his request is
not based on fact.

b. Asin para-a above.

‘Asinpara-aabove. -

d. Asin para-a above.. -

.

Prayer: |
Keeping in view of the above, it is prayed that the appeal may kindly be

dismissed with cost.

Khybe Pakhtunkhwa, Peshawar
Respondent No. 03

Secretary,

Health Department, -
Khyber Pakhtunkhwa, Peshawar.
Respondent No, 02
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I'am directed to say that under the existing rules, immediately after his
service, every civil servant is required to declare the date of his birth by the
kistian era with as far as possible confirmatory/conciusive evidence such as matriculation
ificate, municipal birth certificate and so on. This is supplemented by the opinion of the
il Surgeon/Standing Medical Board. The department after full satisfaction with age and on
basis of medical examination of the new entrant in the department, enter the same in an
dihentic document ie. Service Book/History of Service etc. The -said document is
ﬁjafntamed by the Department/ Audit and is always checked periodically.

-

o5 ~ The date of birth of a civil servant as recorded in his service documents
“’ﬁii‘a;ains constantly in his knowledge. This is reiterated in” his ACRs and the Seniority List
Bucd by the department from time to time. The preparation of service record of an officer is
wofficial act and according to law, it is presumed to be correct. GER-116 also provides that
Wate of birth once recorded cannot bz altered except in the case of clerical error, without
i previous orders of the Local Administration. Despite this, certain Government Servants.
s complacent with the state of affairs and sleep over their rights for decades knowing fully
it their dates of birth entered in their Service Books etc, [t would therefore be too much to
pt such a belated claim from a Civil Servant that he was born on a date other than the one
tred in his service documents and that the delay in representation was due to ignorance of

2alleged erroneous entry. After all, therz s always attached a finality to decisions taken by
npetent authorities. -

¢

['am, accordingly, directed to request that all concerned may please be
clear terms that in future a request for an alteration in the recorded date of birth
iz Government servant may only be entertained by the Appointing Authority in the case of
fers in BS-17 and above and by the Administrative Department in the case of civil
Mknents in BS-16  and below, after special enquirv and only if the Government servant
cimlios for it within two vears from the date of his entry into Government service, ;

T

(Authority; No.SOR.[l(S&OAD)5(40)/87, Jated 15™ February, 1989)
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s BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

y " " S.A. No. 314 /2017

Muneeb Khan Versus . Medical Supdt: & Others

REL TCATION

Respectfully %heweth,‘

PRELIMINARY OBJECTIONS: = h

All the preliminary objectiohs of respondents are illegal and
incorrect. No reason in support of the same is ever.given as to
why the appellant has no cause of action, filed to. pressurize
resbondents, against prevailing Law, not mailntain'able, not in
proper form, unclean hands, time barred.

v As for as preliminary objections of R. No. 01 is concerned,
appellant was retired from service on 28-04-2009 and submitted
representation to the Authority within one month as is evident
from his letter dated 19-05-2009. Appellant doés not belong to
autonomous Institution,. but at the time of appointment of his
appointment dated 15-08-1989, the hospital was not an
autonomous ‘Institution but a regular depértment. In preliminary
objection No. 02 R. No. 01 states that his name should be deleted
from the ptanel of respondents and when such is the position, then
there was no -need for him to submit written statement but to

submit application for deletion of his name from the panel of

respondénts, meaning thereby that R. No. 01-is not a contesting

party.

ON FACTS:

1-2. Needs no Comments. As the para of the appeal are not replied by
respondents. o




7

3. Admitted correct to thé-extent- of certificate issued by MS, Police
Hospltal as 12-03-2009 assess:ng Date- of Birth of appellant as.
1959. When age of appellant. was assessed .as 1959, then he was
to be retired from service in the year 2019. He was wrongly
retired from service. His date of birth was declared as 1959.

4-5. As above.

6. Not correct. The para of the‘."appeal is correct regarding

representation to the authority as per letter dated 19-05-2009,

' st'atir.lg therein that he has made appeal to the authority will
within time. (Copy Attached)

GROUNDS:

All the grounds of the appeal are legal and correct while
that of the reply are illegal and incorrect. The same are again
~ adopted. |

It is, therefore most humbly prayed that the appeal be
accepted as prayed for. SR

Appeliant

Through /L—&_j\ 1l

\ . Saadullah Khan Marwat
Dated: -01-2018 Advocate,

AFFIDAVIT

A I, Muneeb Khan, appellant do hereby solemnly afﬁrm and declare
that contents of the Appeal & rejoinder are true and correct to the
best of my khowledge and belief while that of reply of respondents are
illegal and incorrect. - ' '

[ reaffirm the same on eath once again to be true and correct as
per the available record.

DEPONENT
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