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“ass 05032019 . Clerk to counsel for.the appellant present. Mian Am1r Qadir,

. o . District- Attorney alongwith Mr Obaid Ur Rehmarl ADO for.
respondents. present. Clerk to counsel for the appellant seeks
adiournment on the ground that counsel for the appellant was busy
‘before the High Court Swat Bench. Case to come up for further
proceedmgs on 06.03.2019. - o v

jember

Camp Court, Swat

ll6.03.201§ ‘ ’- Counsel for the appellant present. Mian Amir Qadir, D:stnct

o Attorney for . respondents present. Counsel for the -appellant
submitted an apphcat1on for w1thdrawal of the instant appeal. As |

such appl1cat10n is allowed and the instant appeal is hereby

w1thdrawn Flle be consigned to the record room.

Announced:
06.03.2019

Member ,
Camp Court, Swat



04122018 . . Appellant absent. L.earned counsel for the appellant absent.
~ Mr. Usman Ghani learned District present.  Written reply not
submitted. No one plwom on bchdll of respondents. Notice be
1ssued to the appcllam as wc]l as fo the respondents for 09.01.2019.
/\djoum To come up for wrilten rcply/commcnts on the date fixed
{ Before S.Bat (,dmp Court Swat.

SQ T ay

Member
Camp Court, Swat.

09.01;2019 ; - Clerk of the counsel for appellant present. Mr. Obaid-ur-
Rehman, ADO on behalf of respondent No. 3 alongwith Mr. Mian

 Ameer Qadir, District Attorney for the respondents present.

Written reply on behalf of respondents not submitted. Learned

District Attorney requested for further adjournment. Adjourned.

Case to come up for written reply/comments on 05.03.2019 before

S.B at Camp Court Swat. |

-

(Muhanimad Amin Khan Kundi)
Member
Camp Court Swat



04.07.2018 . " 'Mr. Shamsul Hadi Advocate counsel for the appellant
- present.. Mr. :Usman Ghani learned District Attorney for
‘respondents present. Written reply not submitted. Adjourned . To ~
come up for written reply/comments on 07.08. 2018 before S. B at. |
~ camp court Swat C

an’
Camp Court, Swat

07.08.2018 " Clerk to counsel for the petitioner present Due to
summer vacatlons, the case is adjourned. To come up for
the same on'05.09.2018 at camp court Swat. ‘
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CEN gy
©05.09:2018 .0 < iClerk; of counsel for the “appeliiat ‘present. Mr. Usman Ghani,
District Attorney- for respondents pfesent» Written reply not submltted
Requested for adjournment to submit theisaihe on the next date of hearing.

Granted. Case to come up for written reply/comments on 05.11.2018

N AN L ‘ : & Member

Camp Court Swat

e

é"
fut

P
e

05.11.2018 Due to retirement of the Hob’ble Chalrman Servnce'.t

' e

N """ Tribunal is mcomplete Tour to Camp Court Swat has been ‘
o - cancelled. To.come up for the same on 04.12.2018 at camp court

Swat.
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j(59.03'.:2‘£)'1'§3 .. Counsel for the appellant present. Preliminary"l arguments
, r ) "T“" o heard. Vide my detailed order of today in connected service appeal
T 'No. 209/2018 entitled “Shamsher Vs DEO (F) Baunir and others”,
. this appea] is also admitted to regular hearing.  The appelletnt is
ditected to deposit security and proeess fee within 10 days. Thereafter,

notices be issued to the respondents To come up for written

Cat p Court Swat o

05,.04.2018 D I(é’ Counsel for the appellant and Mr. ‘Usman *Ghani,

T Y L

- District. Attorney :alongw1th for the - respondents present
- Written reply not submitted. Learned Dlstrlct Attorney seeks

- - “adjournment. " Granted. - To come up for written
RN \feply/comments on 10.05.2018 before S.B  at Camp Court,
Swat. | T _
Camp . cpuﬂ? Swat
A et
+09.05.2018 | The Tribunal is non-functional due to retirement of the

Worthy Chairman. To come up for the same on 0?—06 201 8

before the S. B at camp court, Swat

afer

Neither appellant nor his counsel present. None is
present on behalf of the respondents. However, Mr. - Usman
Ghani, District Attorney put appearance on  behalf of the
respondents. Adjourned. To come up for written reply/comments
on 04.07.2018 before S.B at Camp Court, Swat

, ' . : Chairman
Camp Court, Swat

- 07.06.2018
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1 15/02/2018 The appeal of Mr Nasib Ullah presented today by Mr

Shamasul Hadu Advocate may. be entered in. the Instrtutlon- :
Reglster and put up to Worthy Chalrman for proper order
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' BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE

TRIBUNAL, PESHAWAR.

Service Appeal No. 440 . /2018. =" -

Nablullah ........... SRR TP F s L ST Appellant
| Toni CVERSUS _ |
Dlstrlct Education Officer (M) Bumr and others.xi...Respondents

R

| - INISEX e

R A S LTI
Y l\..' oot

Descnptlon of Documents

. SN | | Annex
1 ] ‘Memo of Appeal. A ‘ 1-+- 3
3. TAfdavic | ‘ 7%
3. |Addressesiof the Parties. S
4 Coples of Appomtment letter G Lo *"x'i,;;? TeXe A '
S COpy of regularlzatlon notlﬁcatlon 0f.2008... o
N S | B |[/—/0
6 Copy of impugned office order dated:27.06.2011 | C ( / |
7. Copies*~'of * Judgment dated:07.05.2015 and ;
VI application. | 'A“?)‘
:8. |
7 Wakalat Nama 3 L
Appellant

Shams ul Hadi

Dated: 12/02/2018.

Abad, Mingora.

Cell No. 0347-4773440.

Advocate, Peshawar.

Office: Near Al-Falah Moésque, Hayat
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}éEFORE THE KHYBER PAKHTOON KHWA SERVICES

TRIBUNAL, PESHAWAR.

' Khyber Pakhtukhwa
Service Appeal No. 220 /2018. | RS
) ’ . Piary NO-—iLé__
Nabiullah S/o Gharib Shah Dmd.__/bﬂ_”i—g o/
(Ex-Chowkedar GPS Shamshi Koty, Bunir) '
R/o Village Shamshi Koty, District Bunir................... Appellant.-
VS |

1. District Education Officer(Male) Bunir.
- Director, Elementary & Secondary Education Khyber

Pakhtunkhwa, Peshawar.

3. District Account Officer, Bunir.
4. Accountant General Khyber Pakhtunkhwa, Peshawar.
5. The Government of Khyber Pakhtunkhwa through Secretary

Education, Civil Secretariat, Peshawar.............. (Respondents)

APPEAL UNDER SECTION 4 OF KHYBER
PUKHTUNKHWA SERVICES TRIBUNAL ACT 1974
AGAINST THE IMPUGNED OFFICE ORDER
DATED:27.06.2011.

iledtn-AnPRAYER IN APPEAL:

2~ s On acceptance of this appeal the impugned order :27.06.201 1

Rewastrsw“

/f]’ /2

regarding non sanctioning after retirement benefits i-e pension

and gratuity of appellant may kindly be set aside and the

appellant may kindly be awarded pension and gratuity etc of
appellant of his service with all back benefits of after retirement
of service.

Respéctfully Sheweth:

That the appellant served as Class-IV Employee in the
Education Department Bunir and as such got his

retirement on the said post. (Copies of Appointment letter

1s annexure “A”).



?

)

That keeping in view the agonies and the financial
constrains of the family of the low grade retiring

employees, the provincial government was pleased to

regularized the services/Posts of the appellants in the

year 2008 and as such they were declared civil servants
and further the said ordér was confirmed according to
“Regularization Act,2010” and as such the appellant -
performed his duties as permanent employees of
Education Department in Bunir, till date of their

retirement. (Copy of notification is annexure-B)

That the appellant keeping in view of the above
circulation was hopeful to get pension benefits etc after
his retirement and as such waited for the same when
they were taken by surprise when the Respondents No.1
informed the appellant, that they are not qualifying for
pension benefits and others benefits after
retirement.(Copy of impugned office order

dated:27.06.2011 is annexure-C)

That against the illegal actions of the respoh‘dents, the
appellant finally approached Peshawar High court
Mingora Bench as in similar nature issues pension
benefits of the others similar placed employees were
awarded by the Honrable high court through various
judgments, but finally the a larger bench was constituted
in the issue in hand, where writ petitions of the appellant
and others treated as departmental appéals respondents
were directed to decide the same in éccordahce with law
and rules and iﬁ light of the judgment delivered in Amif
Zeb’s case. | |

That the judgment was communicated to the
respondents in shape of _departmenteﬂ appéal but the
same was not decided within the statutory period.(Copy

of application and judgment are annexure-D)
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GROUNDS:

A.

3

That being aggrieved the appellants prefer this appeal on

the following grounds afnongst others inter-alia.

That actions and inactions of the respondents are
violative of the constitution and the relevant laws laid

down for the purpose, hence needs interference of this

august Court.

That the appellant has a  poor financial background
and served the department for long considerable period
with the hopes of further benefits after retirement but the
respondents did not observe ‘the prescfibed rules,

regulations and denied the benefits in shape of pension

to the appellant.

That the issue in hand has now already been decided by -
this august court through a similar nature cases hence

the appellant deserve for the same treatment.

It is, therefore, humbly prayed that On acceptance of this
appeal the impugned Orders dated:27.06 .2011 ~ regarding

non

sanctioning after retirement benefits i-e pension and

gratuity of appellant may kindly be set aside and the

appellant may kindly be awarded pension and gratuity etc of

appellant of his service with all back benefits of after retirement

of service.

Or

Any other relief which this august Court deems appropriate

may kindly be awarded to meet the ends of justice.

Céppgll/ant :

e

tbiullah
Throug@

_ Shams ul Hadi —
Dated: 12/02/2018 ~ Advocate, Peshawar.
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
TRIBUNAL, PESHAWAR

Service Appeal No. .‘ /2018.

Nabiullah............... . e Appellant
VERSUS

District Education Officer (M) Bunir and others...... Respondents

AFFIDAVIT

I, Shams ul Hadi, Advocate, Peshawar do hereby as per

information convoyed to me by my client solemnly affirm and
declare that the contents of the Service Appeal are true and
correct to the best of my knowledge and belief and nothing has

been concealed from this Hon’ble Court.

ADVOCATE

—
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s*/ BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
TRIBUNAL, PESHAWAR.

Service Appeal No. /2018.

Nabiullah...........occcooiiieeiiiiiin) U Appellant
VERSUS

District Education Officer (M) Bunir and others...... Respondents-

ADDRESSES OF THE PARTIES

APPELLANT:
Nabiullah S/o Gharib Shah
(Ex-Chowkedar GPS Shamshi Koty, Bunir)

R/o Village Shamshi Koty District Bunir
Cell No.
RESPONDENTS:

1. District Education Officer(male) Bunir.

2. Director, Elementary & Secondary Education Khyber
Pakhtunkhwa, Peshawar.

3. District Account Officer, Bunir.

4. Accountant General Khyber Pakhtunkhwé, Peshawar.

5. The Government of Khyber Pakhtunkhwa through Secretary

Education, Civil Secretariat, Peshawar.

Appellant

Thrm

Shams ul Hadi =

Dated: 12/02/2018 Advocate, Peshawar.




O e Nttt R FH -’:: -~

IR
- » Ll ’ -

]

ety -
o iy -."

.
3

e s P s e T T s Sl RS

o~

W e ®

o

- ;.';: o .

ey ieee o

o ’
Cae s paa—
» + et sl

-’
- -G

2
4N

i
Y
%

et ol
—n NP LRT LA
RERYY JAT

PAIN

S

.
R 2 e )

s

.Y

p )

IR ST

. ataredn o
2 .n

S A, b

—

3zl 2 T LTI

ST

X
.".
A

- ,;{..-"

Nk

177 . I} 3

T
3:1)

sy

e

'Z una
BaA i

IR -".1~~..;&.
.. 4




) BT s
-.‘:-', . e L, "':l." ¢..4 ,,.pw%[
R A ‘”-"'If‘-'/ o4 b7
. 10

.

o -er/,,r'/zf '/.-3"" -r
Ky J"'II/A ERy e TR0 TN
-5/t fs-/l JLUU// I

- ;ﬂuy‘wbo’ (uo-e
/;L'hwnidtw--ﬂ,«"/. -

C e /)w‘u-/,.-:"ch/u:/ N2 -<
-/:léw/,-- u’{jz/bﬂ'ulr’d//g ’ =N

| ; - 1 JJ»—»"J![S/- . =9

.

{Fixed pay})...h &_L eifu/ L(A’/ ars e Yerde A g P

0_ - - . " :.‘. - ) N '.l
) u/,«j;;;/.:(c/,,lf.’d\!:,-lrl/ -l

.

u.a.--

l'

& (R Jik

. L}LH §

24 (lx »../GJE:‘IU:/{,VL.)’@),H)"%ULU’J"-'
Uy it a.."“t'\dﬂj"; St
d-o’u“’ Ja..)(BPS 1) I- J"’va /J..wbu-.zlldr.,i)_/.

« ke

_— I G : oy
Date of Yot d/lful (Fixation oi‘pay)ui’bun!f\fuf;u ef
‘LLﬂ J()U u) L(G/J/JJ’JJ’ u;’U Lj 110

— ¥ .__.."'.‘.” ’ .:s.
N— MY e
= ..-”B;V'$ Teewe A H
(M) T

al
& fﬁ%ﬁ&

wr

i """"‘.‘ (‘

» ‘;b’«i

IJ;/’M&
d_ts 2y (Fixed pay .«lfu/ ) (W

N tfr_. (Appointment

_J:J. niu-q..(arreurs) b

bxg%ng -
L |2

SRR
.-&4&’;‘\,'.;,.’?'.':" S
R e A AT PN

g,f 'y E-‘. s L‘t“ A

.,\:)
ey e ® ,r" 3
P ‘:‘!“54\ ;:"""' '\"n’ﬁ'q
- eer S a?,

R mf

e":-" v KL v

o s .
-'.M".._, ..:' e
tae !,-”-.-» kY \‘4. ‘o..r_,. aos .‘.’.

P
i‘-ll ms aeet L Mt

rljg ‘.‘/..(' VIl

e
.--

'\
PN ,.. o

q}‘}‘ e .r‘ r‘ff:\.‘ﬂ"
A "'\.‘ "‘-sy st

R T Ll
* 0‘0- L

. .
""‘!"r'w.---a-..c.. -

i"’g Sl
At
<Y

e




. A :
o S Y 1
‘iﬂ' T i
4 v ’ :
; : g

\.‘ .¢ \[ﬁ '{

Lo T s
:{&.-’/ I v

ullbl 1/(, ‘\;
’/Z"’ ~/-f"L)/ #«/JKI

:, )":ll

..,t.{v/,, 5 /c._:,.‘{_i/y U ‘C‘
sy NEEY T s Je

-y/,,:*- 17 V/"'«f‘:/z/"l&y‘. (f"
' wJ.v/ﬂ.r'L FNHU {/b 1(7

'—2

g .
- ,_,,;5/ g L*/./ u"[’;* ‘i,: y*"‘u (o
-~ ' '_ ".. '
',/ . v " . Y
o TR

OI"}‘ICE OF THE ACCOUNTANT GEMJ}J W, NV \,VFP DE-‘JF‘L“ IVAR
N H-24 (1 I3}/RBPs-"006—07/Prav Ceuiral Correseands fiie/ ':3 g, Dat(‘:"éld—(ﬁ-’O()S

Copy of the above is forwmdbd for vy‘ormatton and vwcessary
actton to all concermed. . -

. . : ) - vy o .
1. ‘All DAOs/AAOs in NWEP, L .
2. ‘All Payrolls Section (L) LT, . o B,
3. PAs to DAGs. . ‘ A

. . K e .
~ ' ey, KRR ,"" e,
- L IR 4 e
) ' ",‘,« e
P -
2 W i N

.&z{.,tt. Acz:,‘aﬁn z;a r_;f,t iver (H:L. X
NWFR.Peshawmr

v “ ,.. .

slofMy D




)fﬁ"e of the
$ . Acc ountrznt
e C Kh ber Pakhn n

pione: 0
3 B * _.—Mvv-
) AT M-"'
/2011-1 w0 7) '

R
Jt‘

W 'Hw/rm.drmployecs  Corrp:

q

i ' ~ |
ARy 4 oL
) s A
it The Secretary, . .
Ll t0.Govt: of Ichyber Paxhtunkly ) 'S‘{L : -
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. . N o i
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el Oﬁ‘ice of the
Accountant General
Khyber pakHtunkhwa Peshawar’

. Phon61091 9211915 2
. No-Had/Fixed Employee/Corrp: 72011-12/__ Daled:24-01-2012. - T

1o,
The Secretdry v «
To. Govt of Khyber pakhtunkhwa,

Finance Department (Regulation Wtr’g)

Subject: "AWARD OF REGULAR BPS-1 TO CLASS

_Kindly refer to your, office letter in urdu vide No: B.O-1/1-22/80-2008/FD dated: 29/01/2008

And lester containing clarification vide FD/SR-I) M:ss/2008 dated 13/07/2009 on the above sabject

Fs
Policy for uppoiniment of class-1V U{l fixed salary w

ainst the coruract post on fixed salary, till in the refer letter they

several cluss-1V were working ag
were regularized from the duate of their f rst appointment withou

R SRR R LA TS AT T

first t any arrear.

In the light of policy .2003 . their pay ‘was just like a regular employee from the date of Inmal

uppointment withoul gny arrear of pay prtdr to 01/07/2008. how

Jollowing points need clarification thal whether.

l

ee appointed prior 10 31/12/2001 havmg qualif ication over and above lhe

1) The employ
prescribed qualification are entitled for advan
1991, Co l

re/er letrer Jrom the dal

In light of General up- qradanon .

2) The Employee, regularized in the e of initial ap;wmlmenl and

appointed prior 10 (}I/()"’ZU()'/ are enmled for up-gradation

order vide your office leiier No. FD/SO (FR)7-2/2007 dawu’ 01/07/2007.

This office is of the view tha as, the em;iloyee have
)or the benefits of incremenis. revisions and up+"

their initial uppointment hence !hey are enmled
asis but no arrear is admzssible

aradation allowed, from time [0 time as| general on natlonal b

The views of this office if correct may be confirmed.

AT R
el
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ay introduced wef04/1111992 hence °>?g

ever while fixing their salary lhe‘

ce increments in light of pam-S pay Revision- - . R
] . o hy

prior 1o (11/07/2008. ‘ ' R
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)BEFORE THE PESHAWAR HIGH COURT lMINGORA BENCH

W.P. No. 6 8- /2017.

1.

10.

11.

12.

13.

AT SWAT
!

Gul Zamin Khan S /o Ajmal Khan

R/o Village Koz kalay Tehsil Mandanr , Bunir.
. Piro S/0 Shah Muham Jan

R/O Village Bikand Gokand, Tehsil Daggar Dlstnct Bunir.

. Shams ul Islam S/o Madash

R / o Village Bagra Tehsil Daggar, Bunir.

. Shah Baros Khan S/o Madash

R/o Village Bazar Kot Chagharzay, Bunir.

. Malang S/o0 Ummat Shah

1
R/o Village Giro Bagra, Bunir.

. Shir Ghulam S/o Jumaraaz

R/o Village Shapalo Tehsil Daggar Bunir.

. Sahib Zada S/0o Amir Nawab

R/o Village Ashezo Mera Tehsil Daggar Bunir.
. Shirullah Khan S/o Sahib Khan

R/0 Sharshamo Tangay Tehsil Daggar, Bunir.
..Aurang Zeb S/o Yaqoob

R /o Village Sharifay Nagray Tehsﬂ Mandanr, Bunir.

Khan Said S/o Shamas Khan

Mohalla Usmani Khail Dagai Tehsil Mandanr, Bunir.

Nabi Ullah S/o Gharib Shah

R/o Tari Khail Dagai Bunir,

Taluq Said -S/o Said Ahmad Khan

R/o Rasool Banda Chagarzay Bunir.
Safarash Khan S/o Hakim Khan

R/o V:illage Hall Tehsil Mzimdam‘ Bunir.

#@aYSahi Lal Shah S/o Ghulam Shah

26 AYG 2017 R/ o Ashezo Newkalay Bunir.

]5 Sahi Muhammad S/o Ghani

Adezddhal Registrar

16.

R/o Village Daggar Bunir.
Amroz Khan S/o Saidat-Khan




.....



” R/o Village Tangora Chagharzay Bunir. .
17. Gul Hussain S/o Hazrat Ghulam ' S
R/o Village Mian Dand Chamla Bunir. '
18. Umar Dad S/o Bazmir |
R/o Village Barjo Bayamdara Tehsil Daggar District Bunir.
19. Bakht Nasib S/o Abdul Wahid
R/o Village Dewana Baba Bunir. - | 1-{[:.; s il
20. | g
R/o Village Dhand Amazay Bunir.

nuliah S/o Muhammad Taj

iraj Muhammad(late) through Bakht Zamina Bi Bx(wxdow)
R / o Durmai Kowga Bunir:
22. Bakhtawar Shah(late) through Said Mar Jan(widow)
R/o Village Marogay Tehsil Mahdanr Bunir.
23. Shirin Zada
hx- Chowkedar GPS Daggar No 1 Bunn ............... (Petltlonew]
| VERSUS il
‘(/ 1. District Education Ofﬁcer(rr{alel) Bunir. S )
2. District Education Officer (I:“emale] Bunir. - M" ’

o’ 3
. -

ﬁ&w 'j’% 3 bistrict Account Officer, Bunir @

) ) .

g”

4 Accountant General Khyber Pakhtunkhwa, Peshawar.
5 The Government of Khyber Pakhtunkhwa through Chief

| Secretary, Civil Secretariat, Peshawar._: .............. (Respondents)
WRIT PETITION UNDER ARTICLE 199 OF THE, |, |ulilii
CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN; ;--';ZJ!’ i
1973. Rk

Respectfully Sheweth:

Brief facts giving rise 1o the mstant Writ Petition are as under:
FACTS: |

That the petitioners served as Class-1V 'Employees in the
Education Deparufient Bunir - and such got their _._..-.",

retirement on the :;laid posts. {Copies of Appoinument .

_letters  and relevant record are annexure “A”) f,-";:;x.s} ‘::.,' i
A ol
2. That keeping in view the agonies and the fi nané’zalr‘*'

(
;

c.onsuams of the [family of the low cradc, retmné

————— — - P v, ._n .



JUpEEEY

)

" have no right of pensllon and other benefits after

employees, the prov1nc1a1 government was‘
regularized the serv1ces/Posts of the petitioners in t];}“-,x o _'
year 2008 and as such they were declared civil servanlt";,i_-:'i?i_
and further the said order was confirmed accoirdmg t_' i
“Regularization Act,2010” so the petitioners performed
their duties as permanent employees of Education
Department in Bunir, till date of their retirement.(Copy
of Regularization Notifications and retirement letter are

annexure-B)

That the petitioners keeping in view of the aboy el
circulation were hopeful to get pension benefits afte ;i" i
their retirement and as such waited for the same whe o
they were taken by surprise when the Respondents No. 1
and 2 informed the petmoners that their length of
service 1s not quahfy1n1g for pension beneﬁts and others

benefits after retirement.

That the petitioners wrote applications to the concerned

guarters but no heed was paid to their requests and on_,j;: .

way or the others, the responderits adopted the dclaym";{ff

tactics and finally the petitioners were informed that the’

retirement.

That being aggrieved the petitioners prefer this petition

“on the following grounds amongst others inter-alia.

GROUNDS: -

A.

“FGDAY

s Raglatrar

That actions and inactions of the respondents arm.

violative of the conshtutlon and the relevant laws 1aj ',’f’,i ‘t

down for the purpose, hence needs interference of this

august Court.

That the petitioners have poor fmanmal background and
served the department for long considerable perlod with

the hopes of further benefits after retirement but the o



respondents did‘_' not observe the prescrib'ed' Tules,
regulations and denied the benefits in shape of pension

to the petitioners.

C. That the issue in hand has now already been decided by

this august court through Writ petition No.lQS-M/QOl\J’;‘ L

ol :‘[ ;( )
dated:10.05.2016 hence the petitioners deserve for t‘:‘k}{M &
SRS

!
g

same treatment.(Copies of judgments are annexure-D) |

D. That any other ground may be adduced during the
course of argument, with the kind permission of this '

Honble Court.

it is, therefore, humbly pfayed that on acceptance of this
Writ Petition the respondents may kindly be directed to

grant after retirement benefits to the petitioners in shap

F:: 5l b
of pension and others for which the petitioners deserves.

Or )

Any other relief which this august Court deems appropriate may

kindly be awarded to meet the ends of justice.

Interim relief:

By way of interim relief the respondents may kindly be directed to

finalize the pension cases of the petitioners on priority basis.

etitioners
Thro
Shams ul Hadi

Advocate, Peshawar. @

CERTIFICATE:
Certified on instructions of my client that petitioners have not
previously moved this Hon'ble Court under Article 199 of the

Constitution of Islamic Republic of Pakistang1973 regariirﬁ}tm5

instant matter. .
ﬁﬁzocArp,wﬁ
LIST OF BOOKS: | e
| Constitution of Islamic Republic of Pakistan, 1973. ! h’ s 'ﬂ
2. Pension laws. R |k

3. Any other law books according to need.



JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT,
MINGORA BENCH (DAR-UL-QAZA), SWAT

(Judicial Department)
W.P No. 618-M/2017
With Interim Relief
Gul Zamin Khan and 22 others
(Petitioners)
Versus
District Education Officer (Male), Buner and 04 others.
(Respondents)
Present: Mr. Shams-ul-Hadl, Advocate for the petitioners.
Date of hearing: 04.10.2017
JUDGMENT

ISHTIAQ IBRAHIM, J.- Vide our detailed
judgment in the coru"tected W.P No. 22-M/
2017, this writ petition bearing W.P
No. 618-M/2017 is admitted and partially
allowed to the ektent of Petitioners No. 21 &
22 in the lig%lt of judgment dated 22.06.2017
in W.P No. 3394-P/2017. The respondents are
directed to pay pension of the deceased
employees to their legal heirs within two

months positively after receipt of this

judgment. é.p) '
/ A—
Announced =

Mohammad Ibrahim Khan

dﬂ\'cd«

!V,o ’
Talamut/Ps*®




~ JUDGMENT SHEET
IN.THE PESHAWAR HIGH COURT,
MINGORA BENCH (DAR-UL-QAZA), SWAT
(Judicial Department) '

W.P No. 22-M/2017
With Interim Relief

Hazrat Ghulam and 01 other
‘ (Petitioners)
Versus
District Education Officer. (Male), Buner and 03 others.
(Respondents)

Present: Mr. Shams-ui-Hadi, Advocate for the peiitioners.

\_ W.P No. 218-M/2017
‘With Interim Relief

_Sher Afzal and 02 others
' (Petitioners)
~ Versus

Executive Engineer Public Health Engineering Division,
Dir Lower at Timergara and 03 others.

(Respondents)
Present: Mr: Shams-ul-Hadi, Advocate for the petitioners.
W.P No. 618-M/2017
With Interim Relief
Gul Zamin Khan and 22 others .
(Petitioners)

Versus
| 1 -

District Education Ojlﬁcer (Male), Buner and 04 others.

(Respoﬁ&er{ts)
Present:  Mr. Shams-ul-Hadi, Advocate for the petitioners.
Date of hearing:  04.10.2017 |
: ) A

TapmulPS* 'w.nue.buelammxcmmwmawnu.own;)ammmmn



 JUDGMENT

ISHTIAQ IBRAHIM, J .- Through this single

judgment, we, intend to decide this petition -

bearing W.P No. 22-M/2017 as well as the

|
connected W.P Iﬁllos. 218-M & 618-M of 2017 .

as common questions of law and facts are

involved in all these petitions.

2. Petiﬁoners through these

petitions crave the indulgence of this Court

under Article 199 of the Constitution of the

Islamic Republic of Pakistan, 1973 with the

following prayer:

Tajamu/PS®

“It. is, therefore, humbly prayed
that on acceptance of this writ
petition, the respondents may
kindlyl' be directed to grant after
retire'ment benefits to  the
petitioners in shape of pension
and | others for which the
petitioners deserve. Any other
* relief which this august Court
deems appropriate may kindly be
awarded ' to meet the ends of
justice”. . ' ‘

3. Most of the petitioners in W.P
No. 22-M/ 2017 and 618-M/2017 have served
as Class-IV_ employees in Education

Department Buner and got retirement on their

4P No. 2. of 2017 Hazret GRAT €20 08 othe V3. D.E.O (Mele) Bunsr and ctnory -




respective posts excépt Petitioners No. 21 &
52 in WP No. 618-M/2017 who are the
widows of deCeaéed employees namely Miraj
Muhalﬁmad and Bakhtawar Shah respectively.

Likewise, petitioners in W.P No. 218-M/2017

have also performed their duties as Class-IV

_employees till their retirement in Pubhc

Tajamul/PS*

Health and Engineering Department, Dir

Lower. As per contentions of the petitioners,

their services were regularized in 2008 and the .

order was further confirmed in view of

Khyber Pakhtunkhwa Employees
(Regulaﬁzation of Services) Act, 2009

whereafter the petitioners performed their

duties as regular employees till their

i

retirement ":I'he petitioners Qere hopeful that
they 'will :get ipension benefits after their
retirement but aston.ishingly' they were
informed by the concerned departments that
the petitioners were not qualiﬁed for pension
as well as qther benéﬁts after retirement. The

petitioners submitted applications before the

concerned authorities for redressal of their

WP o, 22-M of 2017 Hazrst Ghwdam sud one atvar Ve, DUEC (Mle) Bunior aid olhers



o 2

grievances but in vain, hence, these writ

petitions.
4 " Leatned counsel for  the

petitioners, inter alia, contended that family

pension of the petmoners has been denied by

respondents thhout any legal Jusnﬁcatxon and
the same action and inaction, if not set aside,
would cause serious miscarriage of justice to

petitioners and LRs of the deceased

-employees Further contended that the same

" TalpmMPS*

issue has alrcady been resolved by thlS Court
through various judgments even a larger
bench. of this Court has delivered a judgment
on the questior\is involved in these writ
petitiéns whereby several contract employees
havé beeﬁ _éwarded the benefit of family
pension on their re;gtﬂarizaﬁon; Learned
counsel conclﬁded that the petitioﬁers, being

|
at par with those employees, are also entitled

to the same relief.

3. Learned Assistant  Advocate

General, present in Court in connection with

WP No. 224 of 2097 Haxzal Ghulam #nd ono oher vi. DEO mmwam

c t-<



some other cases, was put on notice of these

writ petitions and he was confronted with the

judgments of this Court espécially the
jﬁdgment pas.?ed By the larger bench at the

principal seat of this Court. Learned A.A.G.

opposed the contention of petitioners and

submitted tha]f the petitioners are not entitled
to the benefit of family pension under the

relevant rules.

6. Respondent -No.l in. w.P

No. 22-M/2017 and 218-M/2017 filed their -

Para-wise comments wherei:’y they denied the
"claim of petitioners and contenAdedA tﬁat the
petitioners wére serving on. ﬁﬁed pay besidgs;.,
they have not served as regular employees for

the period prescribed under the relevant rules,

therefore, they are not entitled to get the

benefits they have prayed for.

7. We have considered the
submissions of learned counsel for the
petitioners as well as of the learned A.A.G.

and have gone through the available record.

. WA No, 22-M of 2097 Hazial Ghulem and one olher Vi, DO (Mulw) Buner and othars




8 No doubt, the petitioners as well
as predecessor of some of the petitioners had

. been appointed as Class-IV employees in the

Education Department and Public Health and

Engineering Department on contract basis and
were retired on attaining the age of

| -superannuaticin but it is also an admitted fact

- .
that services

of contract/adhoc employees
| : :

have been regularized in view of Khyber

‘Pakhtunkhwa Employees (Regularization of

Service) Act, 2009 and a proper. notification

has been issued by the Provincial Government
to this effect. The question for resolution

before this CouTt is whether the petitioners

and. LRs of the deceased employees are R

entitled to family pension in view of the Act
ibid or not, this question has been resolved by

_the larger bench vide -judgments dated

22.06.2017 in W.P No. 3394-P/2016 and W.P ’

No. 2246-P/2016 however, a preliminary

objeétion r?garding maintainability of the writ

petitions was raised by Jearned A.A.G before
the said bench. It is noteworthy, that there

were two sets of petitioners ie the retired

WJ‘NO-Z&MO(IO"MMMWW\&D.EDMMNM )




" Tajamu/PS*

employees who moved the petitions in
personal capacity which \;vex_'e decided by the
larger Bench vide judgment dated 22.06.2017
in WP No. 2246-P/2016 whereas the
remaining petitioners were legal heirs of the
deceased employees who sought the benefit of

family pension .on the strength of regular

service performed by their respective

predecessors  whose writ  petitions 'were-
decided vide julfigmem dated 22.06.2017 in

|
WP No. 3394-P/2016.

A * Whether the writ petitions filed

by retired emplojl/ées/civil ;e}vants in personal
capacity are maiﬁtainable before this Court or
not, this question was adjudged by the larger .
bench in judgment dated 22.66.2017 in W.P
No._2246-P/2016. The relevant part of the

judgment is reproduced herein below:-

“We are not in consonance with
‘the first argument of learned
'counsel for the petitioners because
under Section 2(a) of the Service
Tnbunal Act, 1973, “civil servant”
means a person who is, or has
been, a civil servant within the
meaning of the Civil Servants Act,

1973. Petitioners are retired civil-
servants. ' Admittedly, dispute
regarding pension of a civil

WP No. 22M of 2017 Hazrat Ghwiam nd one othar Vs, 0.5.0 (M) Sunsr and othem
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TaamulPS*

servants squarely falls in terms
and conditions of service of a civil
servant, hence, Service Tribunal is.
vested with exclusive jurisdiction
in such like matter. It has
persistently been held by this
Court as well as by the august
Supreme Court of Pakistan that a
civil servant, if aggrieved by a
final order, whether original or
appellate,  passed by the
departraental.  authority  with
regard of his/her terms and
conditions. of service, the ‘only
remedy available to him/her
would be filing of appeal before
the Service Tribunal even if the
case involves vires of particular
Rule ori notification”,

The larger bench in the above
referred judgrﬁent also discussed the point of
alleged discrimination and violation of Article

25 of the Constitution and held that:-

“We deem it mecessary to clarify
that a civil servant cannot bypass
the jurisdiction of Service
Tribunal by taking shelter under
Article 25 of the Constitution in
such like matter. The Service
Tribunal shall have the exclusive
jurisdiction in a case which is
founded on the terms and
conditions of service, even if it
involves the question of violation
of fundamental rights because the

,Servicle Tribunals  constituted

under  Article 212 of the
Constitution are the outcome of
the c{mstntutional provisions and
vested with the powers to deal
with the grievances of civil

i .
W.F o, 2244 0F Z017 Hazrwt Ghutacn and ome athes Va. D.E.O (Mais] Buner and olhers




servants arising out from original

or appellate order of the
department”.

In iight of the above onewations
of the larger ben’cﬁ, the writ p&itions filed by
retiredA civil servants in personal capacity are
not maintainablle’ beforé thjs Court in view of
the bar under Article 212 pf the Constitution
and we have né other option except to
transmit siléh writ petitions to the concerned

quarters to tleat the same as departmental

“appeals. '

10. Adverting to the maintainability
of writ petitions to the extent of legal heirs of
the deceased civil servants, in this regard too
we rely on agottller jpdgrnent'of the same date

i.e 22.06.2017 re[ndered by the larger bench in

]
- W.P_No. 3394-P/2016" wherein it was

observed that:-

TajamudPS*

“11. Goinh through the law on the
subject and deriving wisdom from
the principles laid down by the
Hon’ble apex Court in the
judgneents (supra), we are firm in
our iview that petitioners/legal
heirs of the deceased employees
have ilocus standi to file these
petitions because the pensionary

benefits are inheritable which

WP No, 22-M of 2017 Hazret Shubum and one othes Vs O.E.0 (Male) Buner and others



Tejerwl/PS*

under section 19(2) of the Khyber
Pakhtunkhwa Civil Servants Act,
Iyl < e o
on the demise of a civil servant,
devolves tllpon the legal heirs. The
petitioners, as stated earlier, being
LRs of the deceased civil servants
do not fall within the definition of
“Civil Servant”, and they having
no remedy under Section 4 of the
Service Tribunal Act to file appeal
before the Service Tribunal, the
bar under Article 212 of the
Constitution is not attracted to the
writ petitions filed by them and
this Court under Article 199 of the
Constitution is vested with the
jurisdiftion to entertain their
petitions. Resultantly, the
objection ~ regarding non-
maintainability of the petitions
stands rejected”.

In light of the above observations
recorded by the larger bench, W.P No. 618-M/
2017 to the extent of Petitioners No21 & 22,
being legal hell'u's of &1(—: deceased civil
servants, is mah!itainable before this Court in

exercise of its powers under Article 199 of the

Constitution.

11. " Now adverting to merits of W.P
No. 618-M/2017 to the extent of légal‘ heirs of
the deceased civil servants, while referring to.
Rules 2.2 and 2.3 of the West Pakistan Civil

|
Services P!cnsions Rules, 1963 the larger

WJ’%M. 22-M of 2017 Hazrtt GRubam and one bther Vs, DLE,D (Mase) Buner and DIk
1
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bench in its judgment dated 22.06.2017 in

WP No. 3394-P/2016 held that:-

“The rules ibid reveal that the
service of government servant
begins to qualify for pension from
the very first day of his/her taking
over the charge, irrespective of the
fact whether his/her appointment
and entry into service was
temporary or regular, It is also
clear from sub-rule (i) that
continuous service of a civil
servant shall also be counted for
the purpose of pension and
gratuity and by virtue of sub-rule
(ii), temporary and officiating
service followed by confirmation
shall be counted for pemsion and.
gratuity”. '

As per confen‘tion of the
petitioners/LIis, 1the, respondents have refused
their family pen§ion on the ground that their
predecessors liave not completed the
prescribed lerllgth of service after
regularization. 'iI‘his point has also been

discussed by the largel; bench ‘in the afore

referred judgment in the light of Section 19 of .

. the NWFP Civil Servant (Amendment) Act,

TajemuirPs*

2005 and Khyber Pakhtunkwa Civil Servants

(Amendment) Act, 2013 and it was held that:-

WP o, 2:M of 2017 Hazrst Ghulam asd one ather Va. D.E.0 (Laee} Buter and olbers




“From ?Jalre reading of section 19
of Amendment Act, 2005 and 2013
respectiyélly, it is manifest that the
persons selected for appointment
on cont|ract basis shall be deemed
as regular employees and
subsequently ‘were held entitled
for pensionary benefits. ‘The
deceased employees have
completed the prescribed length of
service as their service towards
pension shall be counted from the
first day of their appointment and
pot from the date of
regularization of their service”.

The ‘similar relief sought by legal
heirs of deceiased civil servants through W.P
No; 618-M/2017, has been granted by the
larger bench to si:hilarly. j;ilaced persons,
therefore, Pthitic%mers No. 21 & 22 in W.P
No. 618'-M/201% are also entitied to the same

relief on the ground of parity.

| 12, In ﬂ;e backdrop of the above, this

writ petition i.e W.P No. 22-M/2017, W.P

No. 618-M/2017 to the extent of Petitioners

" No. 1t020 & 23 as well as the connected Ww.P

Tajamul/PS*

No. 218-M/2017, being not maintainable
before this Court, are transmitted to the
concerned Secretaries to the Government of

Khyber Pakhtunkhwa to treat them as

W.P Na, 22-M of 2017 Hazrt Ghulum and ona Diher Ve ©.E.O (Ma) Buner 229 others
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depértr’nental ap}ea]s and decide strictly m =
accordance witl:bCivil Servants Pension Rules,
1963. The concemed Secretaries  while
deciding the deparﬁn_ental appeals, may take
lguidance from the judgment of the larger |
bench referred t; above. W.P No. 618-M/2017
is admitted and partially allowed to the extent
of Petmoners No. 21 & 22 in the light of
judgment dated .3.2.06.20.17 in W.P No. 3394-
P)20-17. The respondents ére directed to pﬁy
pension of the deceased employees 1o .their

legal heirs. l:lesp?ndents are further directed to

~ do the needful (}Tvithin two months positively

after receipt! of this judgmént.

-
,Ainnouncedq / ‘“o)’ﬁ

04.10.2017 e
Mohammad Ibrahim Khan
JUDGE '

i NN,

TajemuiPS* - . WP No. 22 of 2017 Hazral Giwlam end 000 olhet V6. D.EO (Maie) Bunet end othars
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