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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
| @Cﬂww
Service Appeal No. 358/2013 i o FEE
) , " Sy
BEFORE: MR. KALIM ARSHAD KHAN, ... CHAIRMAN
MISS FAREEHA PAUL ‘MEMBER(E)
Shakir Ullah S/0 Saadullah R/Q Kharsha Banda Tehsil and Dis“trict
Hangu. e (Appellant)
Versus
. |. The Provincial Police Officer, Government of Khyber Pakhtunkhwa,
Peshawar. '
2. The Regional Police Officer/Commandant Police Training College,
Hangu at Kohat.
3. The Deputy Commandant PTC/District Police Office, District Hangu.

4. The District Police Officer, Kohat. .eeo (Respondents)

Mr. Ashraf Al Khattak,
Advocate . For appellant

Mr. Muhammad Riaz Khan Paindakhel, For respondents
Assistant  Advocate General

Date of Institution................ ... 11.02.2013

Date of Hearing...................... 30.11.2022

Date of Decision.............c.co... .. 07.12.2022
JUDGEMENT

FAREEHA PAUL. MEMBER (E): The service appeal in hand has
been instituted under Section 4 of the Khyber Pakhtunkhwa Service Tribunal
Act, 1974 against the order dated 15.07.2009 whereby the appellant was

dismissed from service with'the prayer as follows:-
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“On acceptance of the instant appeal, the impugned order dated
15.07.2009 may very graciously be declared as void, void ab-
initio, illegal, unlawful, without any lawful authority. alongwith
the order on the departmental appeal as well as the respondents
concerned may be directed to provide the appellant all necessary

documents relating to the case.”

2. Bref facts of the case, as given in the memorandum of appeal, are that

. |
the appellant served in the respondent department as Drill Master for almost

I8 years. On 10.05.2008, when he was posted at RT;W, Kohat, he was
telephonically informed by his wife about the serious condition of his
daughter who was suffering from kidney disease. There was no male in the
tamily to handle the situation, therefore, -the appellant’s presence was must
to get his daughter examined through a medical consultant for which he
submitted an application for 15 days leave to his high ups and on their
assurance for granting leave, he went straight to Isllamabad where his
daughter was lying on bed at PIMS. After one \%/eek, the appellant
telephonically approached the Centre (RTW) Kohat andiasked about the fate
of his leave application. e was informed that his application had not been
allowed and he was marked absent from duty. Being ftather, it was not
possible for him to leave his ailing daughter at death bed, therefore, afier her
discharge from h()spitai, he immediately approached the Centre (RTW)
Kohat in order to resume his duty but he was not allowed to do so and
departimental proceedings were initiated against him. Charge sheet alongwith

statement of allegations was served upon him which was duly replied.
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Inquiry was conducted and on the basi-s. of recomme?ndation of enquiry
officer, the appéliant was dismissed from service on 14.07.2009. Feeling
aggrieved he preferred departmental appeal before respondent No. 1 as well
as other high ups and was assured of positive response but it was not done
and he was not reinstated. He made several requests time and again to the
concerned office to grant him the documents relating to depaﬁn1ental Inquiry
against him but \-vas denied. Having no other adequate re;medy, the appellant
preferred Writ Petition No. 14/2012 before the Honourz!lb!e Peshawar High
Court, Peshawar which wa.s disposed off vide order dat:ed 21.03.2012 with
directions to the respondent No. 1 to decide the appeal/representation of the
appelant within fifteen days. When the respondent No. 1 failed to comply

with the order of Honourable Peshawar High Court, the appellant filed a

COC Petition No. 261-P/2012 which was disposed off vide order dated

: |
09.12.2012 with the observation that the respondent was not guilty of the

contempt of court, with the further observation that the case was cognizable
I

by the Provincial Services Tribunal and if the petitione:r could make out a
case on points of law & facts, he might approach the Tribunal in the
prescribed manner. After that the appellant again preferred an application for
providing the copy of order passed on his departmental representation but it

was not responded; hence the present service appeal.

3. Respondents were put on notice who submitted written

replies/comments on the appeal. We have heard the leafmed counsel for the

v
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appellant as well as the learned Assistant Advocate General for the

respondents and perused the case file with connected documents in detail.

4, Learned counsel for the appellant after presenting the case in detail

contended that the appellant was awarded major penalty of removal from

|
. . . ~ | .
service on the allegation of unauthorized absence from duty which was not

 deliberate and willful but was due to the valid reason of serious illness of his

daughter who was admitted in hospital. He further co,nteﬁded that no regular
inquiry was conducted which was mandatory under the law in case of
awarding major penalty of removal from service. According to him, if any
inquiry was conducted, the appellant was not allowed to participaté in its
proceedings and that it was conducted at the back o‘f the appellant. He
further contended that the authority to which the eflppellant submitted
applicafion for leave was appointed as inquiry officer whlo recommended the
appellant for penalty on malafide intention and that impugned order was
passed by an authority who was not competent to do s0. Learned counsel for
the appellant further contended that the appellant was at the verge of
retirement and served the department for almost 18 years and a harsh view

had been taken against him, despite the fact that in res:ponse to the office
notice No. | 18/PA dated 10.04.2009, the appellant requested for compulsory
retirement. Learned counsel for the appellant requested that the appeal might
be accepted as pll'ayed for.
S. The learned Assistant Advocate General while rebutting the
arguments of learmed counsel for the appellant stated that the appellant
|
| /
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absented himself ﬁ‘on-ll hlb lawf"ulh c‘iuty vide daily d:airy No. 26 dated
11.05.2008 and that he did not prefer any application for leave nor sought
any permission of the high ups El]ild hence neglected his lawful duty. He
further stated that the appellant had disclosed in his representation that he
remained Tor 8/9 months at Wah Cantt Rawalpindi for the treatment of his
daughter which showed that he absented himself willfully and as a result
thereot” departmental proceedings were initiated against him. The charge
sheet and statement of allegations were issued to him. Further a show cause
notice was served upon him vide No. 118/PA, dated 10.04.2009. Since the
absence period ot the appellant had crossed the limits and needed to be dealt
with in accordance with law, hence a senior officer was appointed as inquiry
otficer, who conducted the inquiry on the basis of which the appellant was
dismissed from service. The learned AAG requested that the appeal might

be dismissed with cost.

6. Record presented before the bench shows that disciplinary action was
initiated against the appellant by issuing him a charge sheet and statement of
allegations on 10.04.2009. An inquiry was conducted, report of which, dated
29.04.2009, is available with the appeall. Accordinglto that report, the
appellant absented himself from duty w.e.f, 11.05.2\008. The same report
says that it is evident that he is facing domestic problems and he cannot
continue his\‘ service and that he has categorically made request in his

statement 10 be compulsorily retired. A response of the appellant, without

any date, to a notice dated 10.04.2009 of DIG/Commandant, Police Training

oy,



College, Fangu, is available with the appeal in which he had requested for
compulsory retirement in view of his ailing daughter and his inability to

continue his service/duty.

7. Although the appellant, in his service appeal states that he was absent
or on lea\I/e for only 20 days, but another document attached with the appeal
in response to the order dated 08.07.2009, indicates that the appellant
remained in Wah Cantt for the treatment of his daughter for 8-9 months, a
fact admitted by the appellant himself before the Inspector General of

Police, Khyber Pakhtunkhwa.

8. After going through the details of the case and the above discussion,
the instant appeal is allowed to the extent of setting éside the 1impugned
order dated 15.07.2009. The respondents are directed to consider the request
of the appellant that he made for his compulsory retirement while
responding to the order of disciplinary action dated 10.04.2009 and issue the
necessary order of compulsory retirement of the appellant from that date.

Parties are left to bear their own costs. Consign.

9, Pronounced in open court in Peshawar and given under our hands

and seal of the Tribunal this 07" day of December, 2022.

(KALIM ARSHAD KHAN)
Chairman

(FA EHAﬁUL)
Member (E)
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Service Appeal No. 358/2013 .

07" Dec 2022 Mr. Ashraf Ali Khattak, Advocate for the appellant present. Mr.
Muhammad Riaz Khan Paindakhel, Assistant Advocate General for the

respondents present. Arguments heard and record perused.

2. Vide our detailed judgement containing 06 pages, the instant
abpeal is allowed to the extent of setting aside the impugned order
dated 15.07.2009. The respondents are directed to ¢onsider the request
of the appellant that he made for his compulsory retirement while
responding to the order of discipiinary action dall[ed 10.04.2009 and

issue the necessary order of compulsory retirement of the appeilant

from that date. Parties are left to bear their own costs. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 07" day of December, 2022.

(KALIM,ARSHAD KHAN)
Chairman

| . 7
(FAREEHA PAUL)
Member (E)



©20.09.2022 Appenant"ih*';ﬁé‘ﬁgbn-\prééeﬁi:’.%Mr. Fazle Mabood, Inspector (legal)

alongwith Mr, Muhammad Adeel Butt, Additional Advocate General for the

respondents.

Appellant again r:éques‘ted for adjournment on the ground that his
counsel is not available today due to some domestic engagément. Last
opportunity given, Adjourned. To come up for arguments on 30:11.2022
before the D.B. '

7
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(Mian Muhammad) {(Salah-Ud-Din)
Member (E) ' Member (J.)
, t
30" Nov. 2022

Mr. Ashraf Ali Khattak, Advocate for appellant present.
Mr. Muhammad Riaz Khan Paindakhe!, Assistant Advocate

General for the respondents present.

Arguments heard. To come up for order on 07.12.2022

O~

(Fareeha Paul) - ' (Kalim Arshad Khan)
Member () ‘ Chairman

betore this D.B.



14.09.2022

16.09.2022

|

Mr. Ashraf Ali Khattak, Advocate for the appellant present. Mr.
Fazal Mabood, Inspector alongwith Mr. Asif Masood Ali Shah, Deputy

District Attorney for the respondents: présent.

Learned counsel for the appellant again sought adjournment on the
ground that brief of the appeal is not available with him. The appeal in
hand pertains to the year 2013 and requires timely disposial, therefore,
learned counsel for the appellant shall positively ensure his ipresence and
addressing of arguments on the next date. Last opporitunity given.
e up for arguments on 16.09.2022 before PB

Adjourned. Tg

~

, e
(Mian Muhanimad) (Salah-Uld—Din)
Member (E) Member (J)

Mr. Ashraf Ali Khattak, Advocate for the appellant|present. Mr.

Fazal Mabood, Inspector alongwith Mr. Naseer-ud-Din Shah, Assistant

Advocate General for the respondents presnet.

Learned counsel for the appellant requested that co-counsel was
also representing the appellant in the instant appeal, therefore, some time
may be granted to him to trace out the file. Last opportunity given.

Adjourned. To up for arguments on 20.09.2022 before the D.B.

vy
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(Mian Muhammad) (Salah-Ud-Din)
Member (E) Member (J)



19.05.2022

18.07.2022
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Mg. Uzma Syed, Advocate for the appellant present. Mr.
Fazal Mébood,' Inspector alongwith Mr. Muhammad Rasheed,
District Attorney for the respondents present. |

Learned.iMember (Judicial) Ms. Rozina Rehman is on leave,
therefore, arguments could not be heard. Adjourned. To come
up for arguments on 18.07.2022 before the D.B.

\ ~

(Salah-ud-Din})
Member (Judicial)

Nemo for parties.

Kabir Ullah Khattak, learned Additional Advocate General

present.

On the preceding date, Miss Uzma Syed'Advocate was
.marked present on behalf of the appellant. Today, she
informed the Tribunal that she was never engaged by the -
appellant in the instant appeal and that her Wakalat Nama is
also not available and that her presence in the order sheet
was marked inadvertently. In this view of the matter, both the
parties be put on notice for 14.09.2022 for argumenis before
D.B.

(Farj\ciz'?wa Paul) (Rozina Rehman)
Member(E) Member (J)
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¥ 26.10.2021 ] IT\earned counsel for the appdlant present. Mr. Muhammad
?E ‘l Adéel Butt, Additional Advocate General for the respondents
|2 ! present.

Perusal of the file reveals that comments on behalf of the
respondents have been submitted in the office, which has been
placed on file. Copy of the same handed over to learned counsel
for the appellant, who sought time for submission of rejdinder.
Adjourned. To come up for rejoinder as well as arguments on
26.11.2021 before the D.B. |

ﬁ// _Zr_/
(MIAN MUHAMMAD) (SALAH-UD-DIN)

MEMBER (E) . MEMBER (J)

26.11.2021 Counsel for the appellant present.

Mr. Muhammad Adeel Butt, Additional Advocate Genelral for

respondents present.

Learned Member Executive (Mr. Atig-ur-Rehman Wazir), is
on leave, therefore, case is adjourned. To come up for arguments
on 22.02.2022 before D.B.

9"-‘ “‘\

\, - (Rozina Rehman)

W . Member (J)
22.02.2022 Due to retirement of the Worthy Chairman, the

Tribunal is defunct, therefore, case is adjourned to

G

19.05.2022 for the same as before.



Tribunal ignored the necessity of att‘endancg of appeliant in
person who throughoﬁf in the previous dates pursued his
appeal through counsel or his clerk. Therefore, it would be a
proper course, if notice was given to 'the appellant for
personal appearance particularly keeping in view the random

" conduct of his counsel. Notwithstanding the .fact that the
restoration application has been filed with inordinate delay but
explanation of the appellant/petitioner about random conduct
of his counsel and also noted herein abové, justifies that the
application was presented with sufficient cause, to file this
application within time. Consequently, this application is
accepted, the appeal is restored.

As the appeal was dismissed for non prosecution at
the stage of preliminary hearing, therei‘ore, the same is
admitted for regular hearing, subject to the point of limitation
pending for arguments during the regular hearing when the °
reply c;f the respondents is received. The appellant is directed
to deposit security and process fee within’llo days. Thereafter,

notice be issued to the respondents for submission of written

reply/comments in office within 10 days after receipt of notices,
positively. If the written reply/comments are not submitted
within the stipulated time, the office shaHI submit the file with a
report of non-compliance. File to come,up for arguments on
26.10.2021 before the D.B. |

Chairman
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10.06.2021:

Counsei'.for tHe petitiloner and M_r. Muhammad Adeel Butt,
Addl. AG ' alongwith Fazal Mabood, Inspector for the
respé)ndents present,

Appeal No. 358/2013 as preferred by the petitioner was
instituted in  office of the Tribunal on 11.02.2013. On
13.02.2013 the same was entrusted by the Worthy Chairman
to Single Bench for preliminary hearing. When the case came
up for hearing on. 27.03.2013, learned counsel for the
petitioner was not present and adjournment was sought by his
clerk and the case was adjourned to 14.05.2013.' On the said
d:ate, the point of maintainability of appeal emerged and pre-
admission notice was issued to the respondents for

19.06.2013. From the said date till 28.04.2015, the Tribunal

~ had nowhere marked personal attendance of the petitioner

but;he sometimes was represented by his counsel without any
progress in proce’edilngs and sometimes, clerk of the counsel
got adjournment in absence of counsel. Ultimately, fhe appeal
v;fa's dismissed for non-prosecution on 28,04.2015. |

Obviously, it was the bad luck of the appellant that he

‘engaged an advocate to protect his valuable rights who never

contributed in progress of proceedings in the appellant’s case.
How the petitioner was dealt with by his counsel, need not to
be mentioned here because the petitioner himself has given

dei'tail of his conduct in the application. Although none was

présent for the appellant on 28.04.2015 when the order of

dismissal of appeal for non-prosecution was passed yet the



30.11.2020

24.02.2021
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‘Neither applicant nor anyone else representing him has
appeared at the moment i.e 12:28 P.M despite having been
called time and again. No cne on behalf of respondents is
also available at the moment, t'herefore-, applicant_as well as
respondents be noticed for 54.02.2021 before S.B. A/\

(MUHAMMAD J
MEMBER (JUDICIAL) "

The learned Member Judicial Mr. Muhammad Jamal Khan is
under transfer, therefore, the case is adjourned. To come up for
the same before S.B on 10.06.2021.

Reader



K

-

. ’ bl L
L LSS

17.06.2020 Clerk to counsel for the appellant present. Clerk to | ‘
counsel for the éppellant seeks adjournment as learned counsel for

the appellant is not available today. To come up for further .

proceedings on 18.09.2020 before S.B.

A

MEMBER
18.08.2020 None for the appellant present.
Notices be issued to the appellant and his counsel.

Adjourned to 09.10.2020 before S.B.

i

T,

(Mian Muhammad)
Member(E)
{
09.10.2020 Counsel for the petitioner and Addl. AG for the

respodents present. o

Learned ‘AAG requests for time to furnish reply to the
restoration abp!ication as well as application for
condonation of delay. |

Adjourned to 30.11.2020 before S.B. n

\ .

Chairman



- 18.12.2019

1

+10.01.2020

06.02.2020 "Counsel for the petitioner and Mr. Kabirullah Khattak, Additional AG . . .. -~

Petitioner alongwith counsel and Addl. AG for the
respondents present.

Learned AAG states that he has not been issued notice
for hearing in application for today, therefore,.h.efseug-ht- |

adjournment.
Adjourned to 10.01.2020 for further proceedings before

S.B. _
Chax an .

Petitioner in person and Addl. AG alongwith Tarig
Umar, Inspector (Legal) for the respondents present. _

Requests for-adjournment due to general strike of
the Bar. Adjourned to 06.02.2020 for further proceeding;sl'.l.,lj
before S.B. G

Chai n

for the respondeﬁts present. Learned counsel for the petitioner r'equest'ed' |

for adjournment. Adjourned to 25.03.2020 for further proceedihgs before

S.B.

MEMBER

(MUHAMMN KHAN KUNDI)

Due to public holidays on account of Covid-19, the case o

is adjourned. To come up for the same on 17.06.2020 before

S.B.




Court of

Form-A

FORM OF ORDER SHEET

Appeal’s Restoration Application No. 356/2019

'S.I'\Jo. Date of | Order or other proceedings with signature of judge
order
Proceedings

1 2 3

1 23.09.2019 The application for restoration of appeal No. 358/2019
submitted by Mr. Shahid Qayum Khattak Advocate, may be
entered in the relevant register and put up to the Court for
proper order please. : \

REGISTRAR *

2 2 é}dﬂ;d, This restoration application is entrusted to S. Bench to be

put up there on _{_”l_bllfﬁ_, \\
CHAIRMAN
11.10.2019 Nemo for petitioner.
Notices be issued to petitioner as well as
respondents for 15.11,2019 before S.B.
Chairma
15.11]2019 Junior to counsel for the appellant and Addl. AG for the
respondents present.
The Worthy Chairman is on leave, therefore, the m
is gdjourned to 18.12.2019 for the same.
| S

Reader
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09.03.2015 Agént of counsel for the appellant and Asst: AG for the
~ respondents present. Learned counsel for the appellant is stated
busy before the auguét Peshawar High Court, Peshawar. Last
opportunity granted for p_reliminary hearing. Adjourned to

13.04.2015 before S.B. _
\ ¥

N - _- , Ch%xman

13.04.2015 : Agent of counse! for the appellant -and Assistant A.G for
respondents present. Counsel for the appellant is stated busy at Dar-ul-

Qaza, Swat. Last opportunity for preliminary hearing is extended to

28.4.2015 before S.B.
Ch?‘r:]an

28.04.2015 . None present for appellant despite repeated calls. Mr.
e—*‘::?’v' Kabirullah Khattak, Assistant A.G for respondentsl present. The Court

time is over, The Efppeal is dismissed in default. File be consigned to the

record.
ANNOUNCED .
28.4.2015 D




18.08.2014 Clerk of counsel for the appelllam and Mr. Ziaullah, GP for

the respondents present. Clerk of counsel for the a'{apéillant

requested for adjournment. Request accepted. To come up for

ot

preliminary hearing on 28.10.2014.

f ' Member

28.10.2014 | Counsel for the appellant and Mr. Kabirullah Khattak, /l\sst:
1 . . |
. AG for the respondents present. Learned counsel for the appclllam

f . o
| requested adjournment. Request accepted.  “To come up| for
i

preliminary hearing on{5.01.2013. ”

Reader ﬂotc:
05.01.2015 Clerk of counsel for the appellant and Mr. Kabirullah

1
i

Khattak, Asst: Advocate General for the respondents prcsjcm.-
| o

Since the Tribunal is incomplete, therefore, case is adjourned

9.03.2015 for the same. g !

.' . ﬁ:dcr :
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25.03.2014 '-I\‘(‘jovuns‘él for the appellant and Mr. Ziaullah, GP for the
- resr.aon-dents present. The learned counsel for the appeliant
-submitted before the Court that he is not prepared for arguments on

Ithe point of limitation. He requested for time to assist the Tribunal

on next date regarding point of limitation. Adjourned. To come up

for further preliminary hearing on 12.05.2014.

embelf’/’,/'

12.05.2014 . ~ Counsel for the appellant and Mr. Ziaullah, GP for the
| respondents present. The learned counsel for the appellant
requested for adjourmﬁent. Request accepted. To conme up for

preliminary hearing on 20.06.2014.

Member

20.06.2014 No one is present on behalf of the appellant. Mr. Ziaullah,
GP for the respondents present. Notices be issued to the

appellant/counsel for the appellant. To come up for prelinminary

hearing on 18.08.2014.

{ Member
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10.01.2014

21.02.2014 -

-

- 04.12.2013

A]:ipellant in person present and requested for adjournment
as his counsel was busy in the High Court, Peshawar. To come up

for preliminary hearing on 10.01.2014.

ber

Counsel for the appellant and Mr. Zia Ullah, GP for
the respondents present. The learned counsel for the
appellant -requested for adjournment. To come up for

preliminary hearing on 21.02.2014.

Counsel for the appellant and Mr. Zia Ullah, GP for the
respondents present. The “learned counsel for the appellant
requested for adjournment. To come up for pre i

on 25.03.2014.

Y
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15.07.2013

23.08.2013

‘Clerk of counéél fbritf_ljé;ébpéll_aht;jand Mr.Aziz—uercluna;g J

DSP (Legal) for the Ire'sﬁéﬁdggtls‘ resem Clerk of counsel for the

appellant requested for adjournment. Notice be issucd to the

Icarned GP for preliminary zirgumeﬁls on 23.08.2013.

cr -

‘\
i S 1 het
: No one 15 present on behalf of the appellant. M]‘.S'djjad_/\ham_d[ for

respondent No.2 with *Mr.Muhammad Jan, GP present. Case is

adjourned. To conie up for preliminary hearing on 29.10.20132.

0 29.10.2013 Neither appellant nor counsel for the appellant present.

Mr.Muhammad Zaman, Inspector PTC, Hangu for the respondents

with  AAG present. Representative of the respondents is

unnecessarily appearing in the case despite the fact that notice was
issued to SGP for arguments on the point of maintainability of
appeal,  particularly on  limitation.  Therefore,  the
respondent-department is relieved from the extra: burden of:
unnecessarily appearing in the appeal. Notices be issued to the

appellant and his counsel for preliminary hearing on 04.12.20 13




VS

12. 14.5.2013
3
i
q 1
3 cmgl__municated to the appellant. It is observed that the appellant

: hy
hadifiled a departmernital appeal on 4.4.2010 and filed the irstan:

appealffbefore this Tribunal on 11.2.2013 as such the
b A= L1 4 '

in} appeal; before this Trikpsa! «fer pase-oe of the prescribed

glpeéﬁﬁ_ of. 90 days. Pre-admission notice be issued to the |

: ‘dé'partmental appeal is time barred as the appellant had to come

GP/réspondents to argue the case on the point of
- tb L

: i;mhint’ainabiiity of appeal particularty, on the poini of limitation.

v

o

¢ ﬁCasp-a\djotr?fed to 19.6.2013 for preliminary hearing.
¥

Al
M.

w: Officer for the respondents present. In

’l

l .

* §Sh§h
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pursuance of the Khyber Pakhtunkhwa Service Tribunals

——
S
_

|
(Amen!]mem) Ordinance 2013, (Khyber Pakhtunkhwa

ord 11 0f2013), the case is adjourned on note Rcadcr for

"1
I

t

.
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'
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S Clerk to Counsél for the appellant present and

5 s .
L . -'.9,“. - .5 '

requested for adjournment due to non—z_ivailability of
counscl for the appellant. To come up for preliminary

hearing on 14.5.2013.

if.



Form- A

FORM OF ORDER SHEET -

Court of
. Case No. 358/2013
S.No. é[)ate of order | Order or other proceedings wi.th signature of judge or Magistrate
« Proceedings : -
1| 2 T o -_-..*_-__3________
1 1'1/02/2Q13 The'-appeal of Mr.ShakirplIah presented today by Mr.
: Muhammad Saeed Khattak Advocate_ma;,! be entered in the
' [nstitution Register e.md_lput up to the Worthy Chairman for
prelimjn'ary héaring. _ ! '
. rgi -
. ' _ | REGT? éﬁﬂ S
2 f% '—_Q:F;}O/;E: - This case is entrusted to Primary Bench for’preliminany'

h_ear?ng to be put up there-on #_“H@/E 4

r?

'



BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

I N
Service Appeal No.‘i)g /2013

Shakir Ullah S/o Saad Uliah

oW 4 gd'vb"

= ‘i

[ uqﬁc
/3

R/o Kharsha Banda Tehsil & District Hangu............ Appellant
VERSUS
The Provincial Police Officer,
Govt. of Khyber Pakhtunkhwa, & others.......... .Respondents
INDEX
S.No Description of Documents Annex | Pages
1. | Ground of appeal 1-§
2. | Affidavit 10
3. [ Addresses of parties 11
4. | Petition for condonation of delay 12-13
5. | Copies of medical prescription “AT -2
6. | Copies - of the departmental| "“B” 25 2;8
proceedings
7. | Copy of the impugned order “C” 29
8. | Copy of the departmental appeals “D” [30-39
9. | Copies of the Writ petition and| “E” & 4o~
order on the same “E/1” | &4y
10. Copies of the contempt petition,| “F”, |¥4-
order on the same report dated| “F1i” & 'y
05.04.2012 of respondent No.1 “F2
11.| Copy of the application “G” | 5Y
12.] Copy of the reply “H” 5%
13.| Wakalatnama 5%
Appellant
Shakir Ullah
-Through
CR o
Muhammad Saeed Khattak
Advocate :
High Court, Peshawar |
Cell N0.0333-9132497"

Dated 06.02.2013

|
|
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
rxIBUNAL, PESHAWAR '

| . pee
S / : &W‘ *.32;! J
Service Appeal No._ /2013 Doy B __3 95

" Shakir Uliah S/o Saad Ullah

R/0 Kharsha Banda Tehsil & District Hangu............ Appeliant
VERSUS

1.  The Provincial Police Officer,
Govt. of Khyber Pakhtunkhwa, Peshawar

2. The Regional Police Officer/Commandant Police
Training College, Hangu at Kohat

3. The Deputy Commandant PTC/District Police Office
District Hangu

4,  The District Police Officer, Kohat............ Respondents -

Service appeal !u/ $ 10 of removal from
service ébecial powers ordinance R/W
Section 4 of the Khyber Pakhtunkhwa .

Service Tribunal Act, against the

impugried order dated 15.07.2009 vide

which the appellant was dismissed

o

from his service and thereafter hfs

departmental representation as well as

his applications fort providing ' the

[t —

—

copies of departmental proceec'iing;

against him were not replied
f

%/




PRAYER IN APPEAL

On acceptance of the instant appeal,
the impugned order dated 15.07.2009
may very graciously be declared as /

void, void ab-initio, illegal, unlawful,

without any lawful authority alongwith
the order on the departmental appeal
as well as the respondents concerned
may be | directed to provide the

appellant all necessary documents /<

relating to the case.

respectfully Sheweth:-

1.

That the appiicant was the employee of police force &

served as Drill Master primarily at police training
T ———
College Hangu for about 11 years and then in the

T —

same capacity at RTW Kohat for about' 6 years i.e. the

appellant served the respondents départmenf for
v - -
almost 18 years.

that in the years 2008, his daughter namely Javeria

got seriously ill and after through treatment and
bt S

investigation it was found that her left kidney has lost

b g

e

its normal size.

et i
r———

That the appellant’s father after getting his retirement

Aatiissahacih il
from the respondents department as ASI shifted all

— e ——— e

his family from his native village to Tarnol Islamabad

T r——

permanently.




4. That on 10.05.2008, he was_telephonically informed

T

by his wife about the serious condltlo_‘r_l_of his

daughter, she was feeling severe pain there was no
‘-——-’—-—_"'-—_-—.“ . I

male person to handle the si’guation therefore the

appellant’s presence was must to examine her

through a medical consultant.

5. That he appellant submitted an application for 15 days

leave before his high ups and on their assurance for

[—

granting leave went straight to Islamabad where his

i

daughter was laying on bed at PIMS. (Cop:es of

medical prescription are attached as annexure “A”).

6. That after one week time the appellant telephonically

—

approached the centre (RTW) Kohat and asked about

the fate of his leave application whereby he was

b et

informed that has application has not been allowed till

N

the date and he has been marked as absent form the

. ~ ————

duty.
quty.

7. That being a father it was not possible for the

appeilant to leave his ailing daughter at her death

———

bed, therefore, he after the dlscharge of hIS daughter

from the hospital tmmedlately approached the centre
kit -

(RTW) Kohat in order to resume his duty but he was

denied to resume his duty and departmental action
c——‘-__"'_,__.—'-"'—_ ————
/proceedings were initiated against him.

P i




8. That the appellant’s alleged absentees are/were only

- sy

r——————

20 days and not those as have been alleged in the

f—————— T
impugned_order for the obvious reason the so called

inquiry proceedings were initiated after the date,

- when petitioner attended the centre for resuming his

e

duty. He was not allowed. to participate in the inquiry

\

proceedings and the inquiry was conducted at the

e S by s T T v——

back of the appeliant but he was served witr_l charge

e a.i e,

sheet and statement of allegation when he was very

i P . -

much present at the centre (RTW), Kohat and he

e P g T -’Wmmm

submitted the replies of the charge sheet and

st

statement of allegations, he was also served with final

———

show cause at the centre which was duly replied, the

e et Pt e
e

same fact has been admitted by the inquiry officer in

A
his inquiry report. (Copies of the departmental

ot

proceedings are attached as annexure “B”).

9. That it is pertinent to mention here that appellant was
not allowed to resume his duty inspite of the fact that
as per bonafide knowledge of thé appeilant, he was
not suspended nor he has not been communicated

with any such order.

16. That the authority to whom the appellant submitted

———— ——

an application for leave was appointed as inquiry

officer how by malice and malafide intention placed its
-____-_...-—lﬂ

findings against him and recommended him for

penaity.



11.

12.

13.

14.

That vide impugned order dated 1@(.07.2009 the
appellant was dismissed from the service on the
recommendation of the inquiry officer. (Copy of the

impugned order is attached as annexure “C").

That being aggrieved the dismissal order, the

appeilant preferred departmental appeal before
T M

respondent No.1 as well as before others high up and

I i R e

was assured of positive response but respondent

. . e s e s st S m e ey

concerned too, U-turn of his promise and deprived the

appellant___form__ re-instatement. (Copy of the
pe e

departmental appeals is attached as annexure “D”).

That the appellant made several requests time and

A T s,

again to the concerned office to grant him the

e AT SRR ARG N L IR TTY S e T S e -

el O e S
-~ B v o - *

documents relatmg to his departmental inquiry

T T WO AT S e vt SPIE T TV

[P S

T T VAT I iy

mcludlng h|s replies and inquiry report, but was

denied of the same.

That having no other adequate speedy, efficacious and

——

alternate remedy before him_the appeliant preferred

e T e e e

Wr|t petit;on which was numbered as Writ petition

- N

No.14/2012 before the Hon'ble Peshawar High Court,

Peshawar which was disposed of vide order dated

21 03.2012 W|th directions  to respondent Nol

- A o

- o —

comply wnth the law and - to deude the

e - S R R e — T T bt

Mt - -~

appeal /representatlon posrtwely W|th|n frfteen days.

— - — TE S - B O A A el ZT __hx::,;wa__‘u_

(Copies of the Writ petition and order on the same are

attached as annexure “E” & “E/1” respectively).



15.

16.

17.

That the respondent No.1 failed to comply with the

N LAl o B! - v N AT, Rt B e e T P P a2

order passed by the Hon'ble Peshawar High Court,

Peshawar then the appellant filed a contempt petition

PR

numbered as_ COC No.261-P/2012 in Writ petition
e e

Ny g = Y ————A W g

No.14-P/2012 which was disposed of vide order dated

T —

09 10.2012 with the observation that_the respondent

mhu%%
is not guilty of the contempt of court, however from

D i

the facts, narratejd in the order dated 05 04.2012 it is

_---___‘_‘_‘___-____,. PR T TN
a case cogmzable by the prownaal services Tr;bunai

wn e AT o

and if the petitioner (appellant) can made out a case

-

on pomts of law and facts, he approach the tribunal in
P e e T o Semalc g,

the prescribed manner. (Copies of the contempt
(__’___——-—-—""‘_"““‘-'-Nﬁ”::,m:_u:::m

N

petition, order on the same report dated 05.04.2012
of respondent No.1 are attached as annexure “F”, “F1”

& “F2” respectively).

That after disposal of the contempt petition, the

appellant again preferred an application for provndmg

i inaaliriarm R A e Yty e oy

the copy of order passed on his departmental

Pebintn,

representation but_no response whatsoever has been

B " —_ TITTTIT AT e

given /shown. (Copy of the application is attached as

annexure “G”").

That the appellant prefers the instant service appeait;

inter alia, on the following amongst others.



GROUND S:-

A.

That the appellant has not been treated in accordance

with faw nor has equal protection of law been

- extended to him.

That the appellant’s removal order (impugned herein)

was mad/singed by an authority not competent to do

so hence the same is void, and is nothing in the eyes

of law,

That in case of awarding_a_major penalty of removal
.M‘ g

from service, conducting of regular inquiry was
punrnstemr TR - -

mandatory under the law, which is totally missing in
- .

Y

the instant case.

That the appeilant is/was on the verge of his

retirement ai"ter serving the respondents department
r“-"""""-—#"_-,m"h__ T - o .
for almost 18 years at this stage of service the order

L

his removal from service for_alleged absentees of only
e i = - M‘-‘_ﬁ_ - ‘-‘MMJ

St

b

20 days in very much harsh.

That the appellant has been awarded a majbr penaity
of removal from his service on the grounds of
unauthorized absence frorm duty, which was not
delit;erate and willful but was due to the valid reason
which ha already béen explained any person in his
place is expected to behave in the manner like the

appellant did in such like situation.

That the major penalty of removal form_service of

appellant  is/was __extremely  harsh and  not



commensurate with the petty misconduct borne out of
o ——————— . = -

R oY

absence of the appellant_form the duty, although due
i A L S R TR S o .

i i

to the absence of the appeliant the respondents have
'n'ot‘,'sustained any kind of loss nor have suffered in any

way.

That otherwise too all the departmental proceedings
initiated and conducted against the appellant are/were

corum non judice and not sustainable in law.

That in response_of a_ office notice number 118/PA
A =

dated _ 10.04.2009 the appellant requested for

compulsory retirement due to the reason dated

— ——_
R R~ TN S P

therein but his request was turned down and was

~

removed form the service (Copy of the reply is
removes TorfL e Serviee .

attached as annexure “H")

That any other ground can also be taken during the

arguments with permission of this Hon'ble Court.

It is therefore most humbly prayed that on
acceptance of the instant appeal the impugned order
dated 15.07.2009 may very graciously be declared as
void, void ab-initio, illegal, unlawful, without any
lawful authority alongwith the order on the
departmental appeal of the appellant (whose copy has
not been provided) as well as the respondents
concerned may kindly be directed to provide him all

necessary documents relating to the case.



-
»
=2

i
i

Any other relief which has not specifically asked
for and deems fit in the circumstances of the case
may be awarded to the appellant against the
respondents. }

o

Ap%

Shakir Uliah
Through

-~

LQKL;"U

Muhammag;eed Khattak
Advocate

Dated 06.02.2013 High Court, Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR ’

Service Appeal No. /2013

Shakir Ullah S/o Saad Ullah ‘
R/o Kharsha Banda Tehsil & District Hangu............ Appellant

VERSUS

The Provincial Police Officer,
Govt. of Khyber Pakhtunkhwa, & others........... Respondents

AFFIDAVIT

I, Muhammad Saeed Khattak advocate counsel for the

appellant as per instructions of my client, do hereby
solemnly affirm and declare on oath that the contents of the
accompanying appeal are true and correct to the best of
my knowledge and belief and nothing has been concealed
from this Hon’ble Court.

Identified by: - DEPONENT

Muhammgl ggi\kﬂdl(hattak

Advocate High Court
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BEFORE THE KHYBER PAKHTUNKHWA SERVI C
TRIBUNAL, PESHAWAR

Service Appeal No. /2013

Shakir Ullah S/o Saad Ullah

R/o Kharsha Banda Tehsil & District Hangu............ Appellant
VERSUS

The Provincial Police Officer,
Govt. of Khyber Pakhtunkhwa, & others.......... Respondents

ADDRESSES OF PARTIES

APPELLANT

Shakir Ullah S/o Saad Ullah
R/0o Kharsha Banda Tehsil & District Hangu

RESPONDENTS

1. The Provincial Police Officer,
Govt. of Khyber Pakhtunkhwa, Peshawar

2. The Regional Police Officer/Commandant Pollce
Training College, Hangu at Kohat

3. The Deputy Commandant PTC/District Police Office
District Hangu

4,  The District Police Officer, Kohat

( Appellant
Shakir Ullah
Through

-~
e
Muhammag:;aeed Khattak
Advocate
Dated 06.02.2013 High Court, Peshawar -
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BEFORE THE KHYER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR i

C.M. No. /2013
In -

Service Appeal No. /2013

Shakir Ullah S/o Saad Ullah
R/o Kharsha Banda Tehsil & District Hangu........... Appellant

VERSUS

The Provincial Police Officer,
Govt. of Khyber Pakhtunkhwa, & others........... Respondents

Petition for condonation of delay if nay

Respectfully Sheweth:-

1.  That the titled appeal has been filed today in which no

date has yet been fixed for hearing.

2.  That the grounds taken in the main appeal may kindly

be considered as part and parcel of the instant appeal.

3. That the delay if nay would be due to malafide and iilﬂ

will of the respondents.

4. That the Hon'ble Apex Courts favoured the case to be
L
decided on merits rather on technicalities including the

limitation.,

5. That the petitioner has a good arguable case in his
favour if knocked out on the ground of limitation will
cause him irreparable loss. |

¥



13 -~

6. That any other grounds can also be taken during the

arguments with permission of this Hon'ble Tribunal.

It is, therefore, most humbly prayed that on
acceptance of the instant petition, the delay if any

may very graciously be condoned.

+

Petition%gnt

Shakir Ullah
Through

L —
Contlieda

Muhammad Saeed Khattak
: Advocate
Dated 06.02.2013 High Court Peshawar

VERIFICATION
it is verified on oath that the contents of thé petition

are true and correct to the best of my knowledge and belief

and nothing has been concealed from this Hon’ble Court.

DEPONENT

- TR T TE IR A WYY

ey S
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Patient Name: . )

Lab. No:

Specimen Date:

Referred By:

TEST NAME

Jawaria
6666 _
June 16,2010

Umer Hospita

RESULT

Urine Routine Examination:

Colour
Appearance

. Specific gmwty
PH

Protein

Glucose

Ketones
Bilirubin

-Blood

Paie Yellow
Ciear

1020

6.0
Negative
Negative ~
Negative
Negative
Negative

Microscopic Examination:

W.B.C
RB.C,

-~

23 e
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Police Training College Hangu
Estb. 1935

ClHARGE’SHEET

1. I, Abdul Wadood Shah DIG/Commandant Police Training College Hangu, as
competent authorlty hereby charge Head Constablez’DI Shakirullah of R.T.W, Kohat
under Section — 3 N-W.F.P. Act No. IIl of 2005

-2, Head Constable Shakirullah while ,posted_ as Drill Instruetor at RTW Kohat
' deliberately ~absented - himself from lawful duty Vide\ Daily Diary " No. 26
dated 11.05.2008 and is still absent without—aﬂy-infexma.tinn leave or prior permission

from the competent authority. HIS this act amounts to gross negllgencefmlsconduet in

the performance of Government duty.

.3. 7 By reasons of the above, you are accused of misconduct under (Section — 3 of NWEP
Act No. III of 2005), and have rendered your self-liable to all or any of the penalties

specified in Section-3 of the Ordinance.

4. You are, the'refo.re, required to submit your written defence within seve‘ﬁ days of the
receipt of this Charge Sheet to the_lnquiryl Officer/ Committee, as the case mla‘y‘be.
*s5 Your written defence if any, should reach the Inquiry Officer/ Committee within the
specified period, failing which it shall be presumed that you have no defence to put in
._and in that case exparte action shall follow against you.

6. Intimate whether you desire to be heard iri person.

7. A statement of allegation is enclosed.

‘f—-.—m

(Syed Abdul Wadood Shah)
‘ DIG/Commandant -
-+ Police Training College Hangu.

W




Police Training College Hangu:
. Estb. 1935~

DISCIPLINARY ACTION

1. Abdul Wadood Shah DIGKCommandant Pohce Tramlng Colle ge Hangu, as
¢ o

competent authorlty hereby charge' Head Constable Shak;rullah Drill Instructo; of
R.T.W Kohat under Section — 3-N-W.F.P. Act No. IlI of 2005.

SUMMARY OF ALLEGATIONS

2. Head Constable Shakirullah while posted as Drill Instructor at Recruit Training ng
Kohat dellberate]y absented himself from lawful duty Vlde Dally Dlary No. 26 dated
11.5.2008 and is still absent without any information, leave or prior permission from
the compétént authdrity. His this act amounts to gross negligence!mi;conduct in the

performance of Government duty.

3. For the purpose of scrutinizing the conduct of the accused with reference to the above

al‘legations Mr. Akhtar-ul-Aman Khan, DSP RTW Kohat is hereby appointed to

conduct enquiry un{der section 5 of the Orqli;ance\.} .

v

14 ) ) ) ) i
4. The enquiry officer shall in accordance with the provisions of the ordinance, provide

reasonable opportunity of hearing to the defdulter record his finding and make within
thirty days of the receipt of this order, Jecommendatlons as.to why pumshment or

- other approprlalte action against the defaulter.

" (Syed Abdul Wadood Shah)
DIG/Commandant
Police Tralnlng College Hangu.

No.  []Q / © /PA, dated Hangu the /D / 4 /5009

Copy of aviove s [‘o;wcuoed i0 ihe:-

1. . Mr. Akhtar-ul-Aman Khan, DSP, RTW Kohat for mltla‘[mg proceedings
against the defaulter under the provision of the NWFP Police Rules 1975 read
with NWFP Removal from Service (Special Powers) Ordinance 2000 and
under Section-3, N-W.F.P. Act No. Ifl of 2005.

2. Head Constable Shakirultah Drill Instructor RTW . Kohat.

At



‘This is énquiry into the absence report
against HC/DI Shakirullah entered vide nad No, 26 Dated
11.05.2008. The €ngquiry in hand was initiated against the
said Head Constable on the basis of charge sheet and
Summary of allegation No 117/PA dated 10.04.2009treceived
to this office in which the undersigned was appointed gas

inquiry officer to  initiate bProceedings . against the

defaulter Bad constable under the provisions of NWFp Police
rules read with NWEP removal from service (Special Powers)
ordinance 2000 and under Section 3,NWEP Act TII of 2005.The
defaulter Head Constable Shakirullah No, 86 was served with
charge Sheet and summary of allegatjion No, 118/PA dated
10.04.2009 ang his | signature was obtained as token of
receipt., ‘He was, directed to submit his written reply on
27.04.2009.HC Shakirullah came Present, produced written
reply which was placed on enquiry file. '
‘The enquiry proceedings were adjourned to
29.04.2009. For teérecording the statements of witnesses and
that of He Shakirullah.on 29.04.2009 the statements of the
following officials were recorded.
' .

1. HC Fazal Rehman Moherrir Roznamcha .RTW Kohat.

2. Asi Lateefullah Line Officer RTW Kohat.

3. Inspector Qasim Khan CDI RTW Kohat.

4. Defaulter HC/DI Shakirullah RTW Kohat.

From the statements of HC/DI Shakirullah, it
is evident that he is Facing domestic problems as such he
cannot continue to serve further more as Govt: servant. He
has catgrgorically made request in his statement to be
compulsorily retired. From the statements of Hc PFazal-
Rehman Morherrir Roznamcha, Aasi 'Lateefullah Khan 1line

11.5.2008 till todate and without any information, leave or

bPrior permission fron his senior officers. This fact has
been admitted by the defaulter HC Shakirullah in his Cross-

To sum  up, the above discussion,, the
intentional absence of defaulter HC/Shakirullah with effect
from 11.05.2009 without any information, leave or prior
permission from his senior officers has been proved without
any shadow of doubt.

. The detail enquiry report is submitted
herewith for favour of consideration and order Please. ’

i

N PN )

Deputy Superintendent of Poljce
Recruits Training Win g Kohat,
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_ This is an order ggalnst Head Constable S\'mkimﬂah No ' 86.
- He whllc postcd in Rccru:c Training Wing, Kohat dchbcra.tel,r absented
N 'prmsclf from official duty vids Daily Diary Nu. 26 frorn 11.05.2068 without
. any leave or pcrm:sSron from competent auth lty and is still absent
" Moreever he i§ habitual abscotee {or, whiéh pe was rcpnmmdcd time ‘and
‘agdin to amend his. attitude bul.he failed to do so Charge Sheet aad
'Istafemer\t of allas’ahons wag issued fo him and the enquiry also marked to

Mr. Akhlar-ul-lmaa DSP RT V Kohal for imhiating proper proc:eémg The
_ Enqu:r_y Officer submitted his finding and disclosed that the official is: oA
“willing worker & also not interesling in the &ISCharge of official duly. The

- En quiry o{{ncer also recommended for severe punishment. ‘l - -
| . - B

e
' ‘The, dcfaul’cer official hearcl in person in the Orderiy Room held
in, thts office on 08.07. 2009 The explanation offered by him is wit thout . o '
: _subs{ance and the charges aganst him are proved beyond any doubts.
Therefore, he'is hereby removed from service Special Power Orclmance

" 2000 frem the date of absence i 1._& 11.05.2008. Z .

™~ .y

Order announced o0 08,07.,200'9.

cavo. BlF -
Dated "f/,_%-,_,/zoos. ' i )

DiG/Comrnanéanﬁ i
-Police Training College Hangu.
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uhaLn Ullah o/o Saad U llah R/o Kharsha Banda® ‘%t@g’;? AN ‘“i’;’:

and T“lstilrt Hangu.......0................... P(, l\lone.

) K

| ~ 1. Th(. Provincial r’olu,e Olliezr, Govt: of Khyber

“akhtunkhwa, P“hawa:. ,

2. i'ne Rcrnond} Police nf:cc:/(,ommanclant Police
Training College, Hangu at !\Uh"lt

30 .Ihe Dupty Commandant PI(/Jlstnct Police
ﬂfﬂcex District Hangu. |

4. The Disirict Police GHICL‘ Lc).mt ~.Respondents,

WEIT FET TITIOTH IUNm IP ARTICLE, 199 OF THE
CHHETITUTION QR THE ISLAMIC REPUBLIC
OIF P4 IISTAM, 1975, >

P s r—— - AR o —

P;cspe(:ﬁi’ul ly Sheweth,

Facts yiving rise to the [Fresent wril petition are as under:-

| Ry T hut Patitionsr was Lhe empleyee of Police Force L
#nd served as Dol Master } rimarily at Pohce '
Fraining Cobepe, I!m:'u for about 1! years and
faan in the same updu[y AU RSW, Kohat tor about

i years,

That during the initiul period in the year, 2008, the

2,
etghier of petits ,ncg‘fmm srously QM and upon
g TED /
2‘\ &ttested
v -‘. : :_‘:i\. . . _/(L———-w:{,':ﬂo
%{' '._;I{.M.."i}_ £ Cout, To be true capy
887, f-;h':‘aw'ﬁf_ -Advocate '

'ff':\-"!_lh
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' investlﬂatmn i WClb found that she has Imt her IeIt -

IJdney normal size. 4G/

IFhat it is pertinent to mention here that petitioner

W1
'

,-%nd his family after retire#ent of his father hab
K _

“n

bt ,h:f’tcd his house from his native village and now
'j-JH the date are pumdncmly residing at Tarnol,

' Iu.lamtm 1.

- '--:'f_”hat o 10-05-2408, petitioner was telephonicalbr

i'nformerl by -his wife that Javeeria (daughter-

quney patient) was in ser ious condition and fellinb

ucvele pain, therefore, he must come so as to

ﬂxamme her Iluough a medical consultant.

1
%
a

.7 Fllat it is also pc.rtmeni to sjention here that there

"W’Elo No one except hi; old dge'fa‘t,her' to let the

.pelItIOI‘lel s ailing daug iter for medical treatment.

-'Fhat petitioner aitu frmn;:, through the black mght'

aud after submilting application for 15 days leave
and also afler assurance of the High ups fori'

sanction of the leave went straxght to Islamabad,

e ihere his daunhtu was Iaymg on a'bed at PIMS-

{Mechcnl rnoau:pnon re altached as Annexure-

A

-That after one weak time, petilioner telephonically

approached the Centre(RTW ). Kohat and asked for -

the fate of his leave ‘application, whereby, he was

informed thit his hl},plt{.aimon nas not bees; allov.uu

iill the date and fie has bu,n marked as abscnt ﬁom

ﬁte‘f"ed
/b’“‘(ﬁ. copY

To B2 wfo"'aw

.'r:‘

T TV e v



' 3
’ . dqu. b
A hJL 1t was not posslblc, for tha pcutlonel to leave
his atling daughter al her deatl hed, thutlmc, hc
aficr the  discharge of his  doughter from  the )
I—iéspital immediatéiy approached the |
“ f.:ulzre(RTW). Kohat.in order to resume his duty,
but he was denied to resume his duty and
| departmental action was initiated against him.
9. l‘un it is pertinent to mention here that total

alleged absence was only 2(~days and not that as
luwe been al]:*ged in the impugned Oldex for the
obvious  reason llml the 5o called inquiry
pm{:eec{mg were nitiated alter the . date, when
- petitioner attended the Centre for resuming his
duty. He was though not allowed t0 participate in
the. inquiry proceed‘ino. and the Inquiry was
c(rnducted at the back of the patitioner, but he was
u(’l’VEd with charga sheet ‘and statement of
ahegat:on, when he was very much present at the
Cn..-n'tre (RTW), Kohat and he submitted his reply
o the charge sheel and stade aent of abllegation. He
| _"“IEj-" also served with final show causc at the
Contre to which he also sullylmitted clctai[ reply.
This fact has been admitted by the inquiry ofﬁcc1

1

in: bls mcruny report. .

10 That it is pertinent to mention here that petitioner
‘was not allowed t6 resume his duty, in spite of the
tact that' as per bonafide knowledge of the

petitioner, he was not suspended as he has not been

d .
' O - Ste 5 )
) o .: ATT}:.::‘ i E ' AE}O "9 r‘;?
| -k ; a c°
L‘;—ED - b EXANIRER o k::d::ocatc

Peshawar High Courd,
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|;|'l,

r:.oifnmunicaled with anj such order,
That it iz also pertinent to mention here that the
zaulizhoritj,f, to whom he had submitted appiication
for leave was appointed as inquiry officer, who by
nﬁi_j_r;e and malafide :'i'ntention placed his finding
ag::.l.ins't the petitioner and recommended him for
pé}mlty,

Ty

. <1}
That vide Order dated 15-07-2009 (Annexure- 8),
pr-::'tilioncr was  dismissed on  the score of

recommendation ol the iuguiry efficer.

That being aggrieved from the dismissal order, -

assured of positive response, but the authority took

U= turn of their promise and deprived the petitioner .

“petitioner .preferred departmental appeal and was

from re-instatement, therelore, he approached =

every corner for seeking justice (Annexure-C).
1

That it is also pertinent 1o mention here that

pititioner has  time and  again requested - the -

-¢oncerned cffice to grant him the documents .

-relating to the his departmental inquiry including

his replies and inquiry report, but he has been

denied of the same.

Rl

D

:That petitioner, being aggricved of the acts and

fite Ll

seitons  of Respondents ard  having no other

asdequate and  cilicacions  remedy,  files  this .

ronstitutional pétition intes~iiia on the following

) . . 10 t:\ed\,‘ocage
Rpant R \ ' '

RN e
T menawai PO

¢

grounds:- a
gtes o

TR i 5{; ..-9' '

L\,. AT ! . “e copﬂ'
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T PaPRELRANS.,

A

That Respondents have not treated petitioncr in

accordance with law, rules and policy on subject

an:d acted i violation of Article 4 ,of the

Constitution of Islamic ixupu hc of Pakistan, 1973.

7.he departmental appml has been pending with

10_.ponclcnt No.1 without disposal amd the same has :

bm“n delayed without any reason. Public

furictionaries, by no stretch of Imagination, were . .
jusiified to remain indifferent in pending issues, -

virally important for their employeé ...... when they -

had power either 10 accept or reject ‘an '1ppcal that .
pewer ‘must be exercised and the appeal must
decided on merits W:lhm rcasonable time, so that

the uggricvad ctployee shonld cither pet salisficd

or seck further available u,lm.dy Ldeiny would

puo[onu uncertaintices, snatch peace of mind and

~rzat agonizing tensions. .. wibic function should
‘ac':t in 2 way 1o eliminate problems and not in a

v» 1y to create further problems. RC]IEU]CB 1S placed

on 2007 PLC(CS) 7(?&511)

n

That all public powr—irs are in the nature of a trust -

".mfl public functionary musi act as repositories of

- obligaiion to decide the |n_.nd|nj_v. appeal before

.&2rviee in a very capricious’ -manner and his right -

such trust. The respondent \Io I was under legal

tiim, but he kept his mum over the disposal of the

avpeal, which is/was highly unwarranted at law.

~That appellant has been deprived from his legal

irr defend his cause violated, which is/was against -

the principle of nawral justice, fair play and equity.

. ‘tie‘st
‘(,/ N \ /‘TJ-'J} pY
'f’: - g be 3"‘
3 e 0 pave”




L. That petitioner was a regular civil servant

thegefore, was entitled to dealt with the prescribed

Jegal procedure, but no such legal procedure has
bu,,n adopted while LlL.j')ilVl[IL,, the petitioner [tom
his legal scrvice. In '1b&.(.,nct‘ of adhering to the
preseribed  leg g;al ;)xmult::c the nnpugncd
termination order cannot be c,lolhed with validity,
LheleOlC an action is requived to set aside the
im pugned order. '

‘.I,.

Ll.,-,_ petitioner would like to seek the permission

t7]

of this Honourable Court to advance some more

“prounds at the time of arguments.

For the aloresaid reasons, it is therefore, humbiy

prayed that on aceeptance of this writ petition, this

FHon’ble Court may graciously bv ;chased to direct the

respondent Mo.l to d|<:pose the pt,ndm;:, ‘appeal of the

pemlonr‘x on merits.

This Honourable may also graciously be pleased to direct
the 1'eéf§oiide;its'1\lo. 2, 3-and 4 to provide the petitioner
completa documens regarding  the inquiry t.at was
inii;iatéd against the petivoner including the copies of the

replics submitled by (he pt,il!mnm hctmc thL. inquiry

officer.

-t

I ' '?‘ai]y other relief as “deemec’ appropriate in the

cli cummancco of case not speu[[cal! y asked for, - may alsc

he glanted to petitioner. S

mT.,:::T__

CEXAMIN

Petitioner
Paitiawar High Ct:.urn.Il '

s mirgifdn
Ashiraf Al IK hattak
_ ‘ Advocate, Peshawar,
et /72000 . '
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Coupg of,

--------------------------------------------

e Nowa [

.......... y ....Oﬁ‘..................'....... :
. —-—-.__-.-—..-—_..-—__—_,..-_.. - "—‘—'————._._,___“—-*-—.._____ ——— -
Daten of Qvder of 77 Quder of other | ’rocccdmg. udge,
. . LIV I :
__'______![_s_u:_('..edu‘ul_;._»f__ - .
{ S

21032017 W,

ENo. 142077 ST
\ .
Present- Mr, Ashraf Ali Kh

. petitioner., ,
. , b
! .

..--oq.--.-o.v-u'.'u

attak, Advocate; for the

DosT __ﬁ_lf_{_"f{/_ﬂziﬂ"ﬁvf/ﬁ) i HMFNrC.L- Dunjng the course of

the learned counsel disclogeq that the petitioner

! has gjgq filed Depzlrtmenta.l Appeal / R_epreseﬁtation

rovided the reievant

documents Lo present hig Case before hig,.

H the relevap documents 1 !

I Piesent fig case, ang also n pass a speaking order With
I .-

03 ”

I€33008 because the lav

o
&
3

ta- comply with the
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COC No.......2012
N
W.P. No.I4/201 1

Shakir Ullah S/o Saad UHa_hI-R/o Kharsha Banda, Tehsij
and District Hangu... . . ..~ -+ Applicant/Petiti oner,

——
.

Versus

The Pfovjncial Poiice-_Ofﬁcer, Govt: of Khyber

Pakhtunkhwa, Peshawar.

2. The Regional Poljce Ofﬁéer/Cdinmandant Police -
Training Colleg%, Hangu at Kohat.
& -

I

Offi

The Dupty ¢ .Jmi%andaht PT C/District Police
cer District Hangu:

4. The District Poljce Officer, Kohat

.......................... o Contemnor.

Application under Article-

Isinmic Republic of Pakisfan, 1973.  reagd
Sections-3&4 of the Contempt of Court Ordinance,

- against the Contemnbr.

204 of the Constitution of

2004 for initiating contempt of Coyyrt proceedings .

Respectfully Sheweth,

1. That

below:-

the applicant had ~ filed wyit petition
No./%/2011 in the august Court which wag
disposed of vide order dat'edgih'{.r 32012 (Annex:-

A). The operative part of the order jg reproduced as

‘7 ﬁe fespolndem No.7 shall under stgpng
that he g bound decide  the

Within g Minimum  reasonaple period
after hearing the'  petitione and

. Providing him aif the relevant documents




[R]

lo present his case, and also to pass a
speaking order witl reasons because the
law does require 5o, hence, this petition
is  disposed _of with direction o
respondent No.! to comply with the law
‘and to decide the appeal/representation
in the above manner positively within 15
days after receiving the copy of the

3

order. :

2. That after obtaining the attested copy of w.e order,

applicant moved an. application cleom .

" alongwith copy of the order to the

- Contemnor for the needful but he not only failed to =
comply with the same within the time given by the *
august Court but rather on the request of the -

applicant to the decide the appeal as directed by .

- this Hon'ble Court, the Contemnor ridiculed the

. order.

3. That the acts and aclions of the Contemnor

squarely fall within the ambit of the Contempt of

the Court and as such he is liable to be proceeded
for the Contempt and for the punishment under the

law.

It is therefore, humblly- prayed that on acceptance

“of this application, this Honourable Court may graciously

be pleased to direct the respondznt to decide the already
pending appeal/répresentatimz of the petitioner. This
Honourable Court may also"Be gractously be pleased to

+ initiate the Contempt of Court proceedings against the

Contemnor and he may be pﬁnished accordingly.

TW - Applicant/Petiﬁoner
Ak | Through u(‘;» D
. Ashraf Ali Khattak

: Advocate, Peshawar.,
Dated: 1 07/2012



,_ .+ ‘ ’ - . &mw l\ N
SR Lt PESHAWAR HIGH COURT, PESHAWAR ;:
- FORM OF ORDER SHEET Py

COUTt Ot e
Case Nowooveverrinviiencee 0] S
Oate uf Order of ' Order of ather Proceedings with Signature of Judge, . —‘
Proceedings :
! ' 2

09.10.2012 C.0.C.\No. 261-P/2612 in W.P.No. 14-P/2012,
/

Present:  Mufii Flilalj Khan, Advocate, for the
petitionier,

DOST MUHAMMAD KHAN C.J.- We have gone
through the record and have found at page-14 that in
: ' |

i

. . . . !
compliance with the direction of the Court dated |
21.03.2012, the respondent has passed a speaking order
|

wherein the entire history of the case has been reflected ;
,'

with succession of each event occurring during the course
of proceedings against the petitioner thus, in our view, the
f respondent is not guilty of contempt of Court, however,

from the facts, narrated in the order dated 05.04.2012, it is

i a case cognizable by the Provincial Services Tribunal and

if the petitioner can ma :2 out a case og points of law &

ATq‘é\S%'\ED

TN
NN
=
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facts, he may applb'ach the “Iribunal in the prescribed

manner.

Petition stands disposed of.

- CHIEF JUSTICE

JUDGE
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From: - The  Provincial Police Otlicer, (‘A “v\g_gm . ?, )

Khyber Pakhtunkhwa, Peshawar.

To: - The Additional Reg,is'trm".(J), % -
, . Peshawar High Court, /.

Peshawar. S
No. /Legal, Dated Peshawar the: 20120

Subject:-  WRIT PETITION NO. 14/2012. : '
SHAKIR ULLAH S/0Q SAAD ULLAH ..... PETITONER.
YERSUS '

PROVINCIAL POLICI‘ OFI"ICER & OTHERS RESPONDFNTS

Memoao:-"- - '
' Kindly reference your olfice cndsl No. 3818/Jud1 dated

24.03.2012 on the subject cited above in which it was directed to d[bpo:;e of

the leplesentatlon of above mentloned official within 15 days on 1ccmpt of

the order 5heet

It i is to bri mg in your kind notice that the appellant Shahk1 iullah

is not only habltual absentee but also failed to bring in your kmd notice that

his rep1esentat1on fappeal of the office of undersigned was examined -in

detail and filed having no cogent reason and legal force in his appeal His

‘ﬁlst representation was cmmmed on 31.10.2009 and filed by my

pledecessm Fle again in year . '7OIO submitted application on 02.02.20(0
which was .examined and filed on 09.02.2010. He again submitted
application through Chief Minster received to this office on 04.04.2011
which was also examined and found no legal force hénce was_'_ﬁl'e'd on

0?.04.201 1.

The appellant was dismlssed from Service on 14. 0752009 on
account of his willful absence W1t11 effect from 11.05.2008 to 08.07. 2009

Durmg the course of enquiry, on 25.02.2008 he submitted an application to

. the authority that he may be compuisory retired from Service, his request

being not genuine was turned down and an 'appropriate punishment for a

———

prolong absence was awarded to mm The Commandant PTC Hangu before

passing fils removal from Service, mde also heard him in person in order ly
room on 0U8.07.2009 but his explanatlon was without substance, hence order
of his removal from Service was ISSUCd from the date of his absence i.e

11.05.2008. Copy of order is enclosed

Furthermore he Was p‘roceeded with de'parﬁﬁental action under

removal from Service vide which- only one appeal lic :0.the next above

authouty IIe submlued appval/x CpIC CSLn['ltlon three times which we1 e

" ATPESTED



‘- » gamined and filed. The appellant lms no- good case of 1emstatement on @ |
account of willful absence i.¢ more thaa one year two months and 1s not

considerable.

Moreover, his-représcntatifc was examined in the light of court |
~ order dated 21.03.2012 and filed for the reason no legal foree exists duc to
his prolong absence, : | |

Submitted please.

(MOHAMM D FAYAZ KHAN)
- AIG/LEGAL .

For Provincial Police Officer
- Khyber Pakhtunkhwa, Peshawar.

/ 2 f ( /Legal, Datcd Pcshawar 1hc [ﬂ L / /2012

Copies for information:-

{. .~ Commandant PTC I-Iangul.
‘127 - Shahkriullah Petitioner.

(MOHAMMAD I‘AYAZ Kl faI)
AIG/LEGAL -~ 7
For Provincial Police Officer
Khyber Pakhtunkhwa; Peshawar.
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BEFROR THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

- PESHAWAR

Service Appeal No. 358/2013

Versus

Provincial Police Officeretc ™ ..oovvirvvvineiininn,

Shakir Ullah S/O Saad ullah, Kharsha Banda Hangu......

............................ .. Appellant.

..................... ......Respondents.

B N S L L T T T Tt ataraeurene

INDEX
S# ' Description of the documents Pages
1 Copy of Para wise Comments 1-3
2 | Authority letter 4
3 | Affidavit 5
4 Service Record 6 u

Dated: 09.09.2021

Through:-

Respondent No. 1,2 & 4.

Inspectpr Legal
Fazal Mabood

PTC Hangu




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR
Service Appeal No. 358/2013
Shakir Ullah S/O Saad ullah, Kharsha Banda Hangu.............Appellant.
Versus

Provincial Police Officer etc ™ .ovvvrieineiieeoeeninn,
Subject:- REPLY ON BEHALF OF RESPONDENTS.

Preliminary Objections:-

i. That the appeal is not based on facts.

ii. That the appeal is not maintainable in its present form.

iii. . That the appeal is bad for non joinder and misjoinder of
necessary parties.

iv. That the appellant has got no cause of action or locus
standi.

v. - That the appeal is bad in law, hence not maintainable.

vi,  That the appellant has not come to this Honorable

Tribunal with clean hands.

vii.  That the appeal is badly time barred, hence not

sustainable,
FACTS:

1. Pertains to service record of the appellant.

2. Subject to proof, but there is proper procedure in law
for obtaining leave in such like situations.

3. Pertains to record.

4. Pertains to the appellant record, hence no comments.

5. Incorrect, the appellant had not  preferred any

application nor seek any permission of the high-ups and
neglects his lawful duty.

IO

6. Pertains to record of the appellant, remaining para
discussed above. |

7. He has absented himself willfully and as a result the
departmental proceedings were initiated.

8. Incorrect, the appellant has disclosed in his

representation that he remained for 8/9 months at Wah

Cantt Rawalpindi for the treatment of his daughter. The-

charge sheet and statement of allegations were legally

ke s -

issued to him.
a3 BT

9. Incorrect, the appellant has absented himself from his
lawful duty vide daily dairy No. 26 dated 11.05.2008

and was aware of the action taken against him, he was
h o e




1ssuecl show-cause notice vide No. 118/PA, dated

‘\nmm_-_,_..

10.

11.

12.

13.

14.

15.
16.

17.

"10.04.2009 which_was rephed by the appellant dated
25.04.2009. I

o T = T ——

The absence period of the appellant had crossed the
limits and need to be dealt in accordance with law and
hence senior officer was appointed as enquiry officer.
Correct, the appellant ~was dismissed d as a rcsult of
proper departmental en(iulry as per law and rules.

B R s e T e NG YT el AT DL MR T
ol N,

Correct, that the appellant preferred departmental

iz, ,‘m"—v-' B R s S ]

appeal against his d1smlssal order in result of 01 year

02 months w111ful absence which ‘was not, con51derable
e —————_—— = VAT
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and hence filed by the competent authority.

Incorrect, the appellant had not preferred any
application for grant of enquiry papers.

Correct to the extent, but the departmental appeal of the
appellant was not considerable, hence filed.

Pertains to record.

Incorrect, the appellant was provided copy of order
vide which his appeal was filed bearing Memo: No.
1215/Legal dated Peshawar the 05.04.2012, which has
placed by the appellant with his service appeal.

Need no comments.

GROUNDS:-

A.

Incorrect, the appellant has been treated in accordance
with law and equal protection of law has been
extended to him.

Incorrect, the appellant was removed from service as a
result of more than one year absence from his lawful
duty and the removal order was passed by competent
authority.

Incorrect, regular departmental enquiry was conducted
before the removal of the appellant.

Incorrect, the absence of the appellant is not 20 days
factually it is more than one year.

Incorrect, the appellant has absented himself willfully,
he is a habitual absentee former entries are present in
the Service Record.

Incorrect, the Police Force is a dlsmphned unit and the

IR ot ™ T g e

T e R TR ST,

absence from duty comes within the _ambit of

-

mlsconduct
“‘.&.. s S~ PR ool



G. Correct to the extent, that the departmental
proceedmgs were conducted against the appellant
‘coram non Judlce because it is departmental enquiry
not a court trial and hence sustainable in law.

H. Pertains to record, hence no.comments,

[ Any other point / record will be submitted at the time

of hearing.

It is therefere,'very humbly prayed that the appeal of the
appellant is not based on facts and badly ttme barred, may

kin dly be dismissed with costs please.

Dis olice Ofﬁcer,
¢ Kohat
(Respondent No. 4).

-

*"MCOmmandant
Police Training College, Hangu
(Respondent No. 2).

Provincial P ice Officer
Khyber Pakh nkhwa,

Peshaw
(Respondentoréo 1).



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

l PESHAWAR ,
Service Appeal No. 358/2013 - '
Shakir Ullah S/0 Saad ullah, Kharsha Banda Hangu ............................ e Appellant,
_ Versus | \
-Provincial Police Officer etc et e ean e aene s rens o RESPONdeENtS,
AFFIDAVIT

I Fazal Mabood Inspector Legal, PTC Hangu do hereby soleminly declare on oath
that the contént of Parawise comments submitted in reply to the Service Appeal No.
358/2013 title as above are correct to the best of our knowledge, bellef and nothing

have been concealed from the Honorable Tribunal.
DEPONENT

FAZAL MABOOD
Inspector/ Legal
Police Training College Hangu
15402-9066821-3




BEFROR THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

_ ~= + PESHAWAR
Service Appeal No. 358/2013 ’ | o
Shakir Ullah S/0O Saad ullah, Kharsha Banda Hangu............... ereerraneens b Appellant.
_ Versus i
Provincial Police Officer etc ... oottt Respondents.
AUTHORITY LETTER

We respondent No. 1, 2 & 4 do hereby authorized and allow Mr. Fazal Mabood
-Inspector Legal to attend the Honorable Khyber Pakhtunkhwa Service Tribunal
Peshawar on our behalf in connection with the Service Appeal No. 358/2013 title as

above and do whatever is needed in the Honorable Tribunal.

c¢/ Officer,
KgHat

(Resporident No. 4).

<7 . W .
| ‘(WV\ ommandant
Police Training College, Hangu
(Respondent No. 2).
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e . BEFORE THE SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA PESHAWAR
_ p% loratfron /Z’ﬁ’fa@ﬁﬁu o~ 555/2577
~ Misc Application No. 72019 :'

In

Service Appeal No. 358 /2013

Shakir Ullah S/0 Saad Ullah R/o Kharsha Banda
Teshil & District Hangu ..........coccoooviviiiiiiinin,

Versus
Provincial Police Officer and othes .........c..ccoceevivnennnnn..... '..Respondents
S.No. | Description of Documents Pages
1. Copy of Application with Affidavit -1-3
2. Application for condonation of delay with Affidavit | 4-5
3. Copy of memo of appeal and order 6 =15
4. Wakalat Nama 4
|
Appellant
Through
Dated: 23 /09/2019
Mob No. 0333-9195776
| )
¢
B
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BEFORE THE SERVICE TRIBUNAL
. KHYBER PAKHTUNKHWA PESHAWAR
Rorto g fromn Applica bz 1o 556/22(F

Misc Application No. /2019
o T Ll uikha
Service Appeal No. 358 /2013 : Diary No. _‘Z&

| | Dated 23 =F7-2/9
Shakir Ullah S/o Saad Ullah R/o Kharsha Banda | ~

Teshil & District Hangu .........cooooviniiniininn, Applicant/ Appellant

Versus

Provincial Police Officer and othes ............cc..ocoeeieiiiiiiinn... Respondents

APPLICATION FOR RESTORATION OF APPEAL DISMISSED IN
" DEFAULT ON 28/04 /2015 |

Respectfully Sheweth;
Applicant / appellant humbly submits as under;

1. ’I“hat the above noted appeal has been dismissed by this Hon’ble
Tribunal in default on 28/04/2015. |
2. That applicant / appellant Mr. Ashraf Ali Ad\i/ocate as his
counsel in the above noted case but as he join ch)vernment job
therefore, he deputed his friend as counsel in the above noted

case.

3. That applicant / appellant time and again approaches the office
Mr. Ashraf All Advocate regarding the fate of his case but he
was informed by his clerk that the same is still pending in the

tribunal and after some time the said clerk also left the office.
|

4. That as applicant / appellant was busy in the tréatment of his
family member therefore, requested his counsel to take care of
the case and due to that reason petitioner by him self not

appeared in the court. -

5. That after hectic effort applicant / appellant came; to know that

his counsel again rejoin his profession and thereafter tame to
|



|
i
" . .J_‘
R PRIt R S M @‘ . .

) O X -
his office wherein his clerk handed over the memo of appeal to

him and informed-hifm- that théy have not attended case from
the year 2015, therefore applicant / appellant came to this
Hon’ble Tribunal regarding the outcome of his case on
17/09/2019 wherein, he came to know that his case is
dismissed in default on 28/04/2015.
|

That accordingly applicant / appellant applied for attested copy
of the order and the same has been handed over to him on
18/09/2019 and hence this application.
That applicant / appellant was not aware of the ifixation of the
case nor he has received any notices regarding the fixation of
the case. The nominated counsel has also noti informed the
petitioner regarding the fixation of case, so the absence of
petitioners were not intentional or willful but due, to the reason
stated above.
That valuable rights of the applicant/appellant are involved
with the case and the case is required to be decided on merit for
safe administration of justice.
That applicant / appellant due to his domestic problems
assigned the case to his counsel and informed l’llim regarding
the whole affair of the family problems and as the matter relate
to the whole career and valuable rights of the whole his family
are involved therefore, the propriety, demands that the matter is
required to be decided on merit. |

It is, therefore, most humbly prayed that by accepting
this application the main petition may please be restored and
the case may please be decided on merit in the best interest of

justice.

Through

Shahi
Advocate Supreme Court
of Pakistan
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Certified that as pér-instruction of :my client rio such petition
has earlier been submitted before this Hon,ble Court.

Adv¥ochate

AFFIDAVIT

I, Shakir Ullah 8/0 Saad Ullah R/o Kharsha Banda Teshil & District
Hangu, do hereby solemnly affirm and declare that the! contents of the
accompanying application are true and correct to t!he best of my
knowledge and belief and nothing\ has been conce!aled from this

Honorable Court.

DEPONENT




BEFORE THE SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA PESHAWAR

Misc Application No. /2019

In

Service Appeal No. 358 /2013

Shakir Ullah S/o Saad Ullah R/o Kharsha Banda
Teshil & District Hangu ..........c...oooiviiviiiiiniian, Applicant/ Appellant

Versus

Provincial Police Officer and othes ........c.cooevviviiiiiiniiiiil, Respondents

APPLICATION FOR CONDONATION OF DELAY

Respectfully Sheweth;

~

That the above noted petition is being filed before this Hon’ble

Tribunal in which no date of hearing has yet be{en fixed.

That the case was filed by the applicant / appellant and hired
the services of counsel and case was filed before this Hon’ble
Tribunal. That applicant / appellant also informed his councel
regarding his family problem and accordingly he igive assurance
to applicant / appellant that when ever he is required before the
tribunal he will be called otherwise he will take care of the case.
That applicant / appellant time and again ask the clerk of the
counsel regarding the fate of his case wherein he informed him
that his case is pending in the tribunal and the Ciounsel join the
government service and he deputed his other friend for the case

and after some time the said clerk also left the office.

That after hectic effort applicant / appellant came to know that
his counsel again rejoin his profession and ther;eafter came to
his office wherein his clerk handed over the memo of appeal to
him and informed him that they have not attendéd case from
the yelar 2015, therefore applicant / appellant came to this
Hon’ble Tribunal regarding the outcome of His case on
17/09/2019 wherein, he came to know that his case is
dismissed in default on 28/04/2015.
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4. That accordingly applicant / appellant applied for attested copy
of the order and’ thé~§4ine BA$ been handed over to him on
18/09/2019 and hence this application. Applicant /
respondent was not aware of the fixation of the case nor they
have received any notices regarding the fixation of the case. The
nominated counsel has also not informed the applicant

regarding the fixation of case, so the absence of applicant was

not intentional or willful but due to the reason stated above.

S. That from the date of knowledge this petition is well with in
time but if this Hon’ble Court deems it otherwise then
applicant/ appellant request for condonation of delay in filling

of this petition.

. That non filing of petition before this Hon’ble Tribunal on time

was not intentional but due to the reason stated above

7. That applicant has a good prima facie case in his favour and if
the delay is not condoned then the applicant would suffer an

irreparable loss and damages.

It is, therefore, respectfully prayed that by accepting this
application delay in filling of this petition may please be

condoned and the case may please be decided on merit.
Applicant/ appeliant

Shahid Qayum tak
Advocate Supreme Court
of Pakistan

Through

i

[, Shakir Ullah S/o Saad Ullah R/o Kharsha Banda Teshil & District
Hangu, do hereby solemnly affirm and declare\that the contents of the
accompanying application are true and corrd¢t to the best of my
knowledge and belief and  nothing has been oniﬁg\led from this

AFFIDAVIT

Honorable Court.
!
y

DEPONENT



Shakir Ullah $/o0 Saad Ullah ,
R/0 Kharsha Banda Tehsil & District Hangu ............ Appellant

Bt 0

L

-
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VERSUS ..

The Provincial Police Officer,
Govt: of Khyber Pakhtunkhwa Peshawar

The Regional Pohce Officer/Commandant Police
Iraining Coilege, Hangu at Kohat -

The Deputy Commandant PTC/District Police Office
District Hangu

The District Police Ofﬂcer Kohat.......... Respondents

Service appeal u/s 10 of removal from

service special powers ordinance R/W
Section 4 of the Kﬁyber Pakhtunkhwa
Service Tribunal Act, against the

impugned order dated 15.07.2009 vide
which the appellant was dismis.s'ed
from his service. and thereafter his

departmental representation as well as

his applications for provid’u‘ng , the

")/\ 5 copies of departmental proceedings

against him were not replied "




0]

PRAYER IN APPEAL

réesgectjfuﬂg Sheweth:-\

1.

On acceptance of the instant ,appeal,
. the impugned order dated'15.07.200§
may very graciously be declared as
void, void ab-initio,. illegal, unlaw'urful,,:i -
without any lawful authority alongwith 1'1
t;1e order on the departmental appeal |
as well as the respondents concerned
may be directed tﬁ provide the
appellant  all necessary documents

relating to the case:

]
!
That the appilcant was the employee of police force &

served as Drill Master primarily at poilce trammg
College Hangu For about 11 years and then in the
Same capacity at RTW Kohat for about 6 years i.g.'-thel

appellant served the respondents departmen_t. for

~almost 18 years,

“that in the years 2008, his daughter namely Jayéria

got serioL:.st il and after through treatment: and
Investigation it was found that.her left kidney has lost

its normal size.

That the appellant’s father after ge-tt'ing his retirement
from the respondents department as ASI shifted all

his family frem his native. village to Tarnol Islamabad

permanently,
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That on 1'0.05.2008,- he was telephonicall'y[ informed

by hisﬁ wife about the seriousl condition of his

daughter, she was feeling severe pain there was no
male person to handle the situation therefore the -
appellant’s presence was must to examine her

through a medical consultant.

That he appellant submitted an application For'j"1.5 days
leave before his high pps and on their assuhance for
granting leave \rvent straight to Islamabad Where his
daughter was laying on bed at PIMS, (Copies of -

medicaf prescription are attached as annexuré “A").

That'after one week time the appellant telephonically
approached the centre (RTW) Kohat and asked-'abput |
the fate of his leave applicatioh whereby he wa;
informed that has application has not been allowed tii.l

the date and he has been marked as absent form the

duty. o /

That bei_ng 'a father it was not possible for the
appellant to leave his ailing daughter at her death
bed, therefore he after the discharge of his’ daughter
from the hosplt_ai immediately approached the centre
(RTW) Kohat in order to resume his duty’ but he was
deni‘ed to resum[ his'duty and departmental__faction

/proceedings were initiated against him,

}
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8.

10.

‘@

That the appe!lants alleged absentees are/were only:

20 days and not those as have been alleged in the
lmpugned order for the obvious reason the so called
inquiry proceedmgs were initiated after the date,
when petitioner attended the centre for resuming his
duty. He was not allowed to parhc:pate in the mquury
proceedings and the mquary was conducted at the
back of the appellant but he was served w:th charge
sheet and statement of allegation when he was very
much present at the Centre (RTW), Kohat and he ‘
submitted the r plles of the charge eheet and
sLatement of allegdtions, he was also served w:th final
show cause at the centre which was duly replied, the
same fact has been admitted by the mquury officer in
his mqun‘y report. (Coples of the departmental

'
4

proceedmgs are attached as annexure “B”),

'That it is pertinent to mention here that appel!ant was

not allowed to resume his duty msplte of the fact that
as per bonaﬂde know!edge oF the appellant, he was -
not suspended nor he has not been commumcated

with any such order

That the authority-to whom the appellant subrmtted
an applicaticn for leave was appointed asg |nqurry
of’ﬁcer how by mai'ce and rna!aﬁde intention placed its

findings against him . and recommended hrm for

penaity.




11.

12,

13,

14,

That vide “iripugned ‘ordar dated 1& 07.2009 the
appellant was d:smrssed from the servnce on the:
recommendation of the inquiry officer. (Copy of the

;mpugned order is attached as-annexure “C"),

That being aggrieved 'the dismissal orczlzer',' the
appe!lant preferred departmental appeal before
respondent No.31 as well as before others h|gh up and
was assured of pos:trve résponse ‘but respondent
concerned too, U-turn of his pPromise and deprwed the
apoeﬁant form re- instatement, (Copy .:- of the

departmental appeals is attached as annexure “D"),

That the appellant made several requests tlme and
again to the concerned ofﬁce to grant hlm the
documents relating to .hijs - departmental - Inquiry
including  his r.eplies and inquiry report, ‘b‘ut was

denied of the same.

That having no other adequate soeedy, efﬂcamous and
alternate remedy before him the appe!lant preferred
Writ petition which " was numbered as ert petat:on
No. 14/2012 before the Hon ble Peshawar- Hrgh Court

Peshawar - which was disposed of vide order dated

21.03.2012 with dfrections to respondent Nol

comply  with  the [aw and to deode the
appeal./representation Positively within fifteen dayb

(Copies of the Writ oet:t|on and order onthes ame are

attached as annexure “g” & “Ef1” respectively),
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15, That the respondent No.1 Folled to cornpiy w1th the
order passed by the Hon'ble Peshawar High Court,
Peshawar then the appellant filed a contenjpt p’etition
numbered as COC N0.261-P/2012 in Writ- petition
N0.14-P/2012 which was disposed of vide order dated
09. 10 2012 with the observation that the respondent
Is not guilty of th contempt of court, however from
the facts, narrated'in the order dated 05.04.2-:0}2 it is
a case: cognizable by the provincial services Tribunal -
and if the petmoner (appei!ant) can made out a case
on points of law and facts, he approach the tribunal in
the 'prescribed manner. (Copies of Ith'e cootemot
petition, order on the same report dated 05.04.2012
of respondent No.1 are attached as ennexurell‘-“F”, “F1”

& “F2” respectively). ' o o,

\

16. That after dispo_sai of Ithe contempt oetitioo the:
appellant again preferred an appllcatlon for prowdmg
the copy of order passed on his departrnental
representation but no response whatsoever hiaSG been

given /shown.-(C.opy of the ap'piication is attaEﬁed as

annexure “G”).

17. That the appel!ent prefers the instant service aipp‘ea'l;

inter alia, on the following amongst others.
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"GROUNDS:-

A.  That the appellant has not been treated in accordance
with law nor has equal protection of law -been

extended to him,

B.  That the appeilants removal order (impugned herem)

was mad/smqed by an author;ty not competent to do
so hence the same is void, and is nothing in the eyes

of law. _ -

-

C. That in case of awarding a major penalty of removal
frem serwce, conducting of regular inquiry was
mandatory under the !aw, which is totally missing in :

the i'nstant case.

D.  That the appellant is/was on the verge of his

retirement after serving the respondents department

for almost-18 years at this stage of service the order
“his removal from service for alleged absentees of, only

-20 days in very much harsh.

E.  That the appellant has been awarded a major'ee'nalty
of removal from his service on the grouni'ds of
unauthorized absance from duty, which was not
deliberate and willfiul but was due to the valid reason
which ha already peen explained any person -in his
place is 'expected to behave in the manner ,Iil;(e the

appellant did in such like situation.

F. © That the major penaity of removal form service of

appellant  is/was extremely harsh . and. not-
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commensurate with the petty misconduct borne out of

absence of the appellant form the duty, alth"ough due

" to the absence pf the appellant the respondents have

not sustained ady kind of loss nor have éuffer;ec_:i in any

way,
That otherwise too all the departmental pfrt-')ceedings
initiated and conducted against the appel!antéare/Were

corum non judice and not sustainable in law.  /

That in response of a office notice numbe}r'118/PA

dated 10.04.2009 the appellant requested for

compulsory retirement due to the reason dated
\ Co

therein but his request was ‘turned down and was

removed form  the service (Copy of the reply is

attached as annexure “H")

That any other ground can also be taken during the

arguments with permission of this Hon'ble Court.

»

It is therefore most humb!y prayed that on

acceptance of the instant appea! the [mpugned ords_r
dated 15.07. 2009 may very graciously be deciared as
VOId void ab-initio, lllegal_, unlawful, w:thout any
lawful anr:ority alongwith the order - ‘on the
dep’artmentat appeal of the appellant (w:hose é‘opy Has
not been efovideb) as wefi' as the reé;axotndents
concerned may kindly be- dlrected to prowde him' all

necessary documents relating to the case.
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Any other relief which has not sgecifically_f asked

v

for and deems fit in the circumstances of the case
may be awarded to the appellénf agafhét the
respondents. | | _ | .
A R
b
Appellant

Shakir Ullah:
- Through

e

Muhammad Saeed Khattak
Advocate

Dated 05.02.2013 - High Court, Peshawar
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