
01.06.2022 Mr. Shahkar Khan, Advocate junior of learned 

counsel for the appellant present, Mr. Riaz Khan 

Paindakhel, Assistant Advocate General alongwith Mr. Riaz 

Superintendent and Mr. Sajid Superintendent for the 

respondents present.

Junior of learned counsel for the appellant Is again 

seeking adjournment as learned counsel for the appellant 

is busy in the august Supreme Court of Pakistan. 

Adjourned. Last opportunity is granted. To come up for 

arguments onJiefore the D.B on 08.08.2022.

7^
(Mian Muhammad) 

Member (E)
(Saiah-ud-Din). 

Member (J)

4^

tJ

08.11.2022 Nemo for appellant.

Naseer Ud Din Shah learned Assistant Advocate General 

alongwith Riaz Khan Superintendent for the respondents present.

Preceding date was adjourned through Reader note, 

therefore, appellant and his counsel be put on notice for the next 

date. To come up for arguments on 27.12.2022 before D.B.

(Fareeha Patri)^ 
Member (E)

(Rozina Rehman) 
Member (J)
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The Tribunal is non-functional, therefore, the case is 

adjourned to 14.04.2022 before D.B for the same.
04.02.2022

V

I

None for the appellant. Mr, Kabirullah Khattak, AddI, AG 

for the respondents present. Notices be issued to the appellant and 

his counsel for arguments on 01.06.2022 before

14,04,2022

!•

(Rozina Rehman) 
Member (J)

CHAIRMAN

f

i

I

I
i ' I•s' ' >

f

I
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Mr. Muhammad Asif Yousafzai, Advocate, for the appellant 

present. Mr. Muhammad Adeel Butt, Additional Advocate General 

for the respondents present.

Learned counsel for the appellant stated at the bar that the 

brief of the instant appeal has been misplaced, therefore, time 

may be granted to him for arguments. Adjourned. To come up 

for arguments before the D.B on 04.11.2021.

31.08,2021

/

(ATIQ-UR-REHMAN WAZIR) -v 
MEMBER (EXECUTIVES__

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)

Counsel for the appellant and Mr. Kabirullah 

Khattak, Addl. AG for the respondents present.

04.11.2021

Learned counsel for the appellant requests for 

time to prepare the arguments. Request is accorded. 

To come up for arguments on 04.02.2022 before the

D.B.

(Rozina Rehman) 
Member(J)
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30.03.2021 Nemo for parties.

Riaz Khan Paindakheil learned Assistant Advocate 

General present.

Preceding date was adjourned on a Reader's note, 

therefore, both the parties be put notice be issued to 

both the parties for /^?~/2021 for arguments, 

before D.B.

\
• J

r*
/

(Atiq ur Rehman Wazir) 
Member (E)

(Rozina Rehman) 
Member (J)

i

13.07.2021 Appellant in person present. Muhammad Riaz, 
Superintendent alongwith Muhammad Riaz Ahmed Paindakheil, 
Assistant Advocate General, for the respondents present.

Appellant sought adjournment on the ground that his 

counsel is not available today due to strike of Lawyers. 
Adjourned. To come up for arguments before the D.B on 

31.10.2021.

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (EXECUTIVE)

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)

\
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Due to public holidays on account of Covid-19, the case 

is adjourned. To come up for the same on 30.06.2020 before

. 03.04.2020 -

D.B.

Due to Covid-19, the case is adjourned. To come ujvl'or tHe\ 
J^.0S.2020 before D.B.

30.06.2020
isame on

19.10.2020 Junior to counsel for the appellant and Addl. AG 

alongwith Naheed Gul, Assistant for the respondents 

present.
The Bar Is observing general strike today, therefore,

-tD
the matter is^ourned 28.12.2020 for hearing before the .• '
D.B.

(Mian Muhamma' 
Member

Chai an

is adjourned toDue to summer vacation, case 

30.03.2021 for the same as before.
28.12.2020

' t

*•
pw .
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Lawyers are on strike as per the decision of 
Peshawar Bar Association. Adjourn. To come up for 

further proceedings/arguments on 21.02.20^0 before 

D.B. Appellant be put on notice for the date fixed.

19.12.2019

*^^nber Member

21.02.2020 Appellant with counsel present. Mr. Ziaullah, DDA 

alongwith Mr. Zar Muhammad, Assistant for respondents 

present. Arguments heard. To come up for order on 

11.03.2020 before D.B.

Member Member

1
11.03.2020 Anne.llant in person present. Mr. Zia Ullah learned . . 

Deputy District Attorney present. Due to rush of work, 

further proceedings in the case in hand could not be 

conducted. Adjourn^To come up for order on 03.04.2020
. . « J y ^ ^

before

0- •

I

I.

--Member Member

L.



Junior to counsel for the appellant and Mr. 2ia 

Ullah learned Deputy District Attorney alongwith Mr. 

Saleem Superintendent for the respondents present. 

Junior to counsel for the appellant request for 

adjournment as senior counsel for the appellant is not in 

attendance. Adjourned. To come up for arguments on 

30.05.2019 before D.B.

26.03.2019

(Muhammad Amin Khan khudi) 
Member

(Hussmn Shah) 
Member

Junior to counsel for the appellant present. Asst; AG 

alongwith Mr. Nizam ud Din, Assistant for respondents present. 

Junior to counsel for the appellant seeks adjournment as senior 

counsel is not available today. Adjourned. Case to come up for 

arguments on 23.07.2019 before D.B.

30.05.2019

/ /•'

Clerk t^courfsel for the appellant and \^^2iau^lah, Deputy 

District Attorney alongwith Mr. Muhammad Saleem, Superintendent 

for -the respondents present. Clerk to counsel -for the appellant 

requested for adjournment on the‘ground that learned counsel for the 

appellant is not available today. Adjourned to 1C|.15.2019 for 

arguments before D.B.

23.07.2019

(M. AMIN KHAN KUNDI) 
MEMBER

(HUSSAIN SHAH) 
MEMBER I



i
Junior to counsel for the appellant and Mr. Zia Uilalj 

learned Deputy District Attorney for the respondents, present;.' • 
Junior to counsel for the appellant seeks adjournment as senior' 
counsel for the appellant is not in attendance. Adjourned by way 

of last chance. To come up for arguments on 06.12.2018 before 

D.B.

k SI '■

26.11.2018

Member ember

06.12.2018 Clerk to counsel for the appellant present. Mr. Kabirullah, 

Addl: AG for respondents present. Clerk to counsel for the appellant 

seeks adjournment as counsel for the appeal was busy before the 

Hon'ble Peshawar High Court. Adjourned. Case to come up for 

• arguments on 22.01.2019 before D.B.
1^

\\ t ^

(Ahmqd Hassan) 
Member

(M. Amin^han Kundi) 
Member

22.01.2019 Learned counsel for the appellant and Mr. Kabirullah 

Khattak learned Additional Advocate General alongwith 

Mr. Saleem Superintendent for the respondents present. 

Learned counsel for the appellant seeks adjournment.

Adjourned. To come up arguments on 26.03.2019 before

D.B

4#
(Hussain Shah) 

Member
(Muhammad Amin Khan Kundi) 

' Member

t
1• >
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Junior to counsel for the appellant and Mr. Muhammad Jan 

learned Deputy District Attorney alongwith Mr. Muhammad 

Saleem Superintendent for the respondents present. Junior to 

counsel for the appellant seeks adjournment as senior counsel is 

not in attendance. Adjourned, To come up for arguments on 

10.08,2018 before D,B,

28.06,2018

i
/

(Muhammad Hamid Mughal) 
Member

(Muhammad Amin Kundi) 
Member

10,08,2018 Junior counsel 1br the appellant and Mr, Zia Ullah learned Deputy 

District Attorney present. Junior to counsel for the a|)pcllant seeks 

adjournment as senior counsel is not in attendance, Adiournccl. To come 

up for arguments on 09,10,2018 before D.B,

h/t
(Muhammad Amin Kundi) 

Member
(Muhtimmad Mamid Mughal) 

Member

Junior Jo counsel for the appellant and Mr. Zia Ullah 

learned Deputy District Attorney for the respondents present. 
Junior to counsel for the appellant seeks adjournment as his senior 

counsel is not available in today. Adjourned, lb come up for 

arguments on 26.11.2018 before D.B.

09.10.2018

Member

1



rr
S"’

.r
29.09.2017 Junior to counsel for the appellant and Mr. Ziaullah, 

DDA for the respondents present. Junior to counsel for the 

appellant seeks adjournment as senior counsel is not in ' 

, attendance. Adjourned. To come up for arguments on 

29.12.2017 beforethisD.B.

Member C

29.12.2017 Clerk to counsel for the appellant and Usman Ghani, 
District Attorney for respondents present. Arguments could not be 

heard due to incomplete bench. Adjourned. To come up for 

arguments on 27.02.2018 before D.B.

ember

27.02.2018 Counsel for the appellant and Additional AG for the ' 

respondents present. Learned counsel for the appellant 

requested that the department be directed to apprise this 

Tribunal about the availability of vacancy in the quota of 

appellant with dates. Directions are issued accordingly. To 

.come up for record and arguments on 13.4.2018 before the 

D.B.
c

Member

Appellant along\vith counsel and Mr. Ziaullah, DDA 
alongwith Muhammad Aslam, SO (Lit) for the respondents 
present. The court time is over. To come up for arguments on 
28.06.2018 for arguments before the D.B.

13.04.2018

Member
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I

Counsel for the appellant and Mr. Muhammad 

Irshad, SO alongwith Mr. Ziaullah, Government Pleader 

for the respondents present. Rejoinder submitted. Learned 

counsel for the appellant requested for adjournment. To 

corne ui>for final hearing on 20.3,2017 before D.B.

29.11.2016

L
ChSfmanerfroer

V

1’

t

.f

■ 20.03.2017 Counsel for the appellant and Addl; AG for respondents 

present. Arguments could not be heard due to incomplete bench. To 

come up for arguments on 29.06.2017 before D.B.

4
(AHMAD HASSAN) 

MEMBER

(

Counsel-for the appellant present. Mr. Muhammad Jan, Deputy 

District Attorney for the respondents also present. Learned counsel for 

the appellant requested for adjournment. Adjourned. To come up for 

arguments on 29.09,2017 before D.B.

29.06.2017

(

(Muhammad Amin Khan Kundi) 
Member11

f

r

1
I

k-



I
; .ijI .‘j

i T.

i u',1' r

t
f

•.1^

ili 14.4,2016 CoanscJ lor ihc appellani present. Learned counsel for 

the appellant argued that identical appeal No. 334/2016 has 

already been admitted for regular hearing.

m ■.
f i. ■.5 »:

it ii-t 4

« M 
CO \

In view oflthc above, this appeal is.also admitted to 

regular hearing. Subject to dqiosit of security and process fee 

within 10 days, notices be issued to the respondents for written 

reply/commcnts for 26.05.2016 before S.B.

i 'cn i•oI' 
11
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26.0.3.2016 Counsel forj the appellant and M/S Sultan; Shah, 

Assistant and Muhamrnad Irshad, SO alongwith Addl. AG for the
i I

respondents present. Requested for adjournment. To come up
/ * I

for written reply/comments on 08.08.2016 before S.B.

r
Si'.

1 t,

i
y.s.

•J'

HD
'■‘KPST

la
ii .
f:4i \

Si . : Chairman
A- ■ '1

1r . Counsel lor the appellani, M/S Sulian Shah, Assisuini and 

Irshad Muljammad, SO alongvviili Addiiional AG For 

respondents present. WriUen reply on behalf ol' rcspondcnls 

submiUed, eopy whereor handed over lo Icained Addiiional
j
AG. To eonie up for rejoinder and argumcnis on 29.11.2016 

before D.B.

08.08.2016M'
>;
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FORM OF ORDER SHEET
Court of

242/2016Case No.

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

321

15.03.20161 The appeal of Mr, Muhammad Ayub presented today by 

Mr. Muhammad Asif Yousafzai Advocate may be entered in the 

Institution Register and put. up to the Worthy Chairman for 

proper order please. \

REGISTRAR

This case is entrusted to S. Bench for preliminary 

hearing to be put up thereon ^ ^ - -

2

CH AN
24.03.2016 Counsel for the appellant present. Seeks adjournme 

Adjourned for preliminary hearing to 31.3.2016 before S.B.

nt.

Counsel for the appellant present. Seeks adjournment. 

Adjourned to 14,04.2016 before S.B.

31.03.2016

Vy ...
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RPFORF THE KPK SERVICE TRIBUNAL PESHAWAR.

Mil /2016APPEAL NO.

Govt: of KPK etc.V/SMuhammad Ayub
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7 BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

/2016APPEAL NO.

Mr. Muhammad Ayub, Deputy Secretary (BPS-18)

Relief, Rehabilitation & Settlement Department. Peshawar.

(Appellant)

VERSUS

t

1. The Provincial Govt: trough Chief Secretary KPK, Peshawar.
2. 'The Chief Secretary Govt of KPK, Peshawar.
3. The Secretary Establishment, KPK, Peshawar.
4. The Finance Secretary KPK, Peshawar.

(Respondents)

APPEAL UNDER SEC- 4 OF KHYBER PAKHTUNKHWA SERVICE 

TRIBUNALS Aa, 1974 AGAINST THE ORDER DATED. 01.02.216 

COMMUNICATED TO APPELLANT ON 18.02.2016 WHEREBY THE 

DEPARTMENTAL OF THE APPELLANT WAS REJECTED FOR NO GOOD
grouis/d.

PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL THE ORDER DATED. 
01.02.2016 MAY BE SET-ASIDE AND THE RESPONDENTS MAY BE 

DIRECTED TO CONSIDER THE APPELLANT FOR ANTI-DATE 

PROMOTION ON REGULAR BASIS W.E.FROM 10.07.2004 WITH ALL 

BACKS AND CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY 

WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND PROPER THAT MAY 

ALSO BE GRANTED IN FAVOUR OF THE APPELLANT.

1

_____.t..



^ RESPECTFULLY SHEWETH:

That the appellant has good service record trough out in his long 
tenure of 30 years and no compliant has been filed against the 

appellant so for.

1.

That the appellant was previously serving as Superintendent (BPS- 
16) in the relevant department. Notification was issued on 
10.07.2004 by the Provincial Government in consultation with 
Provincial Selection Board, whereby the appellant was appointed 
as Section Officer (BPS-17) on Acting Charge Basis with 
immediate effect. Copy of the said Notification dated 10.07.2004 
is attached as Annexure-A ).

2.

That the appellant had been serving on the above said post in his 
officiating capacity and it was 19'*^ February, 2008 when the 

notification with regard to the regularizations of the appellant for 
the Acting Charge Section Officers to the Section Officer {BPS-17} 
in Provincial Management Service (PMS) was issued with 
immediate "effect, after serving in PCS Secretariat Cadre from 
10.07.2004 to 18.2.2008. Copy of Order is attached as Annexure-

3.

B.

That in the meanwhile, some colleagues of the appellant being on 
the same footings have approached to the Service Tribunal and a 
detailed Judgment with regard to the regularization of the 
appellant was issued by the Service Tribunal in Appeal No.612 and 
613/2008 dated 13.3.2009, whereby the above said relief was 
granted to the appellants by, the Tribunal. Copy of Judgment is 

attached as Annexure-C.

4.

That however, the said Judgment of the Service Tribunal was 
challenged before the Supreme Court by the Establishment 
Department and the Honourable Apex Court was kind enough to 
give an elaborate and detailed judgment with regard to the same 
grievance on 24.05.2012. Copy of the said Judgment is attached 

as Annexure-D.

5.

That as a result of the above said judgment of the Honourable 
Supreme Court of Pakistan the notification with regard to the 
anti- date promotion of the petitioners from the dates of their 
taking acting charges on the relevant posts was issued. Copy of 
the said notification dated 25.07.2012 issued by the 

Establishment Department is attached as Annexure-E.

6.



It

7
7. In another case Government of Khyber Pakhtunkhwa Vs Azam 

Khan, the Supreme Court of Pakistan upheld the decision of the 
Khyber Pakhtunkhwa Service Tribunal in the Service Appeal 
No.1358/2000 on 05.03.2015 and granted relief to the appellant. 
(Annexure-F).

8. In another Writ Petition No.2640-8/2012, Abdus Samad and other 
Vs Government of Khyber Pakhtunkhwa, the Peshawar High Court 
Peshawar granted relief to the petitioners by extending the 
benefit of judgments in the similar cases. Copy of Judgment is 
attached as Annexure-G.

9. Recently the Khyber Pakhtunkhwa Service Tribunal has decided in 

the Service Appeal No.1589/2011 Muhammad Jamil Vs 
Governrnent of Khyber Pakhtunkhwa to allow the benefits of the 
judgments in the service appeal, cited above in the same manner 
as was prescribed and indicated in the above judgments 
(Annexure-H).

10. That after the Judgment-otthe Service Tribunal, High Court and 
Supreme Court, the appellant also filed departmental on 
23.11.2015 which was also rejected on dated 01.02.2016 and 
communicated to appellant on 18.02 2016 for no good ground. 
Copy of departmental appeal and rejection order is attached is 
attached as Annexure-I & J).

That now the appellant comes to this august Tribunal on the 
following grounds amongst the others.

11.

GROUNDS:

A) That order dated 01.02.2016 is against the law, fact, norm of 
justice and material on record. Therefore liable to be set aside.

B) That the appellant was promoted to post of BPS-17 on dated. 
10.07.2004 on acting charge base meaning;by that the post of 
BPS-17 were available at that time and according to Superiors 
Courts judgment that if post is available then civil servant should 
be promoted on regular base rather than acting charge base.’
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1
C) That the some colleagues of the appellant on the same issue have 

filed Service Appeals No. 612/2008 and 613/2008 in this Service 
Tribunal and the Honourable-Service Tribunal allowed the appeal 
and the relief was granted to the appellant. The judgment of the 
Tribunal was challenged by the Deptt in the Supreme Court of 
Pakistan which also uphold the decision of the Service Tribunal 
and the basis of Supreme Court judgment and Service Tribunal 
Judgment the Establishment Deptt: issued the notification dated 
25.7.2012, whereby anti-date promotion was given to the 
petitioners from the date of their taking charge on relevant posts.

!■

D} That recently similar nature appeal No.1589/2011 was also 
decided by this Honourable Tribunal in the favour of the 
appellant.

j

E) That the appellant is similarly placed person and also entitled for 
the same benefits. (

F) That the appellant was discriminated as many of his colleague 
have given anti-dated promotion, while the appellant 
deprived from the same benefits.

was

G) That the appellant seeks permission to advance other grounds 
and proofs at the time hearing.

(

It is, therefore, most humbly prayed that the appeal of the 
appellant may be accepted as prayed for.

APPELLANT

Muhammad Ayub

THROUGH:

(M. AS1FYOUSAF2A1)
&

(TAIMURALI KHAN} 
ADVOCATES, PESHAWAR

t
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AGOVERNMENT OF NWFP 
ESTABLISHMENT DEPARTMENTE i

I-2 OatGcl Peshf^war the 10.7.20M-

NOTIFICATION :

The Cumpcl'cnt Authohly in conSLilUHion 
i io pleoscci 10 Eippoint the following 
of tile ST'Ovincial Secretariat as Section

NO qnF.TIfEDBfl22)2003:_-
with the Provincial Suluction iiooid 
Superintendents/Private- Secretaries 
Officers (BS-17) on acting charge basis with immediate effect:-

PRESENT POSTING JNAME OF OFFICER 
WITH DESIGNATION

Sr.
NO.

Section Officer (Current Charge), ES*A Dept.Mr.Sardar Aiii.
Sup_erintend_ej}t
Mr. Abdul Raziq
Superintendent_________________ ^

■MA^MuharnTTrcfYaciooin (Current Charge), Finance
i Dept._______________________________ _ _
"section Officer (Current Charge), Governors

I ^cr^ariat .(FATA)._______________ __ ____
' s’ection Officerc'Current Chdrge)/PS to Minister

'section Officer (Current Charge), Schools &2
Literacy Department._

3.
Private Secretary 
Mr. |■arlTl.•-l^ullah 
Private Secretary 

5. Mr. Abdul Aziz,
__Private SecretarY_ ...........

iMr, Farhad Khan,
__ Private Secretary._____

TT Mr. Stiah Jehan,
Private Secretary______

8. Mr. Johar Ali Shah,
____Private Secretary.
9, Mr. Zafeer Gul,

Prjvate Secretary__  .
Mr* Usman Shah,

4^ Private Secretary_____
'll. Mr. Sarnin Jan,
_____ Private Secretary_____
12. Mr. Muhanimad Qasim,

Superintendent.............
'13.'' Mr. Azeem Kliun,

Superintendent “____
~\A. Mir. Mir Ahmad, 

Superintendent

! d.

fo_r Education _NWFP.___________________ _
Section Officer'(Current Charge), Finance
Department._______________________ _—
Section Officer (Cunent Charge), Agriculture

..

Dept. ___________
Private Secretary to Additional Chief Secretary, ^
NWFP.
Private Secretary,E&A Department.

Private Secretary, Health Department.10.

'?n*vate Secretaup, Food Department, 

'"^penntendent, Home & TAs Department.

Supei intoiKlont' Governor's Secretariat
(EATA)._____________ ____ ______ ^--------------
Superintendent, Industries, Commeice,
Mineral Dev. Labour and Tech. Education
Department-------------------------------------------------
Superintendent, Industries, Commerce,
Mineral Dev. Labour and Tech. Education
Department__________ ____________ _______
Superintendent, E&A Department

A'"’piTvate Secretaiy, Health Department

Chief Minister's Secretariat.

:•? .

Mr. Jehangir Khan, 
Superintendent

15.

Mr. Ghazi Khan,
Superintendent___
Mr. Anwar-ui-Haq,
Private Secretary 
Mr, Mushtaq Ahmad 
Siddiqi, Private Secretary 
Tin Muhammad Ayub, 
^perintendent 

’ Mr. Qasim Jan, 
Superintendent

16.

17.

Private Secretary18.
Superintendent, Education Department

1 ____ ____________________
'Suiierintendent, E8<A Department.

19
-------- aW..''"’

20. r.

rnnt'd paQe-2
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ConsequenI; upon the above the following postings/transfers are 
• hereby ordered with immediate effect:-

'fromS.No NAME OF OFFICER TO

Mr.Sardar Ali Section Officer (Current
Charge); E&A D.ept.___
Section Officer (Current 
Charge), Schools &. 
Literacy Department. 
Scclit)!! Oilicor (Currcnl 
Chai'cjc), Finance Dept. 
Section Officer (Current 
Charge), Governor's 
Secretariat (FATA).

1. Section Officer (Acting 
Charge), E&A’ Dept. 
Section Officer (Acting 
Charge), Schools & 
Literacy Department. 
Section Oificcr (Acting 
Charge), Finance Dcpl. 
Section Officer (Acting 
Charge), Governor's 
Secretariat (FATA),

2 Mr. Abdul Raziq

Mr, Muhainniacl Yacioub

Mr. Farmanullah

Section Officer (Current 
Charge)/PS.to Minister for 
Education NWFP.

Private Secretary to 
Minister for Education 
NWFP,

5, Mr. Abdul Aziz,

Section Officer (Acliiiij 
Charge), Finance 
Department.

Section Officer (Ciiricnt 
Charge), Finance 
Department.

G. Mr. Farhad Khan,

Section Officer (Acting 
Charge), Agriculture Dept.

Section Officer (Current 
Charge), Agriculture Dept.

7. Mr, Shah Jehan

Mr, Johar Ali Shah Private Secretary to 
Additional Chief Secretary, 
NWFP.

Private Secretary to 
Additional Chief Secretary, 
NWFP.

8.

Section Officer (Acting • 
Charge), E&A Dept.
Section Officer (Acting 
Charge), Health Dept.

Mr. Zafeer Gul, Private Secretary, E&A 
Depariment. 

9.

Private Scci’ctary, Health 
Department. 

10. Mr. Usman Shah

Section Officer (Acting
__ Charge),Health Dept.____

Section Officer (Acting 
Charge), Home & T.As 
Dept, 

Mr. Samin Jan, Private Secretary, Food
Dep^rtmenj._____ ____
Superintendent, Hoine & 
TAs Department.

11.

Mr. Muhammad Qasim, ■12.

Section Officer (Acting 
Charge), Governor’s 
Secretariat (FATA),

Superintendent, Governor's 
Secretariat (FATA).

13. Mr. Azeem Khan,

Section Officer (Acting 
Charge), Industries, 
Commerce, Mineral Dev. 
& Tech. Education Dept.

Superintendent, .Industries, 
Commerce, Mineral Dev. 
Labour & Tech. Education 
Dept.

Mr, Mir Ahmad,

Section Officer (Acting 
Charge), Excise & 
Taxation Dept.

Superintendent, Industries, 
Commerce, Mineral Dev. & 
Tech. Education Dept.

15, Mr. Jehangir Khan, I..i

Section Officer (Acting 
Charge), E&A Dept.

Mr. Ghazi Khan, Superintendent, E&A 
Department

16.

Section Officer (Acting 
Charge), W&5 Dept.

Private Secretary, Health 
Department

17. Mr. Anwar-ul-Haq,

Private Secretary, Chief 
Minister's Secretariat, 
NWFP.

Private Secretary, Chief 
Minister's Secretariat.

18, Mr. Mushtaq Ahmad 
Siddiqi

Section Officer (Acting 
Charge), Information & 
Public Relation Dept.

Mr. Muhammad Ayub, Superintendent, tducalion 
Department

19.

Section Officer (Acting 
Charge), E&A Dept.

Superintendent,’E&A
Department. _________
Section Officer, E&A Dept.

20. Mr. Qasim Jan,

Section Officer, Higher 
Education Dept. 

21. Mr, Ghazanfar Ali, 
PCS(SG) BS-17

CHIEF SECRETARY, 
N.W.F.P.
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^ted Peshawar the 10.7.2QQ4.; ;
•'*

INDST: NO SOE.IIfED^3ri22^2QQ3, i-S1 I

A copy is forwai'ded to

. . 1. All Administrative Secretaries to Govt of NWFP Peshawar
2. Secretary to Governoi; NWFP/FATA Sectt;, Peshawar.
3. Secretary to Chief Minister, NWFP,
A. Accountant General, NWFP, Peshawar.
5. S.O. (Secret)/(,Admn)/E.IV/E.O/Programmer/Librari3n, E&A Deot
6. Officers concerned. ...
7. P.S. to Chief Secretary NWFP,
8. PS to Ac/d'itional Chief Secretary NWFP,
9. P.S. ta..Secretary Establishment NWFP.
LO.PAyilo All AddI; Secretaiics/Uy: Secretaries in E&A DeparliiienL 
11,personal files of the officers concerned 
1 Si-Office Order file.
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( RASHID KHAN ) 
SECTION OFFICER (E-II)
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-3T(.2B£ SUBSTITUTED FOR SAME NUMRRI^ and r.A-rT: -=

ESTABLiSHSVSEi^aT DEPARTMENT '

Dated Peshawar the 19**' February, 200S

MOTIFICATIOEM:

No: SOE-]|(ED)3(4512Qn7:

ProviriciyI Selection Board 

Superintendents / Private Secretanes 

/-regular basis with immediate effect:-

The Competent Authority, in consultation with -he

promotion of the follow ng 
to Provincial Management Service {BS-I?' --

is pleased to order the

] on

piTH T-ni',! _______

Present postingSr. # I Name of officer

1. Mr, Muhammad Sayyar

Mr.Masood Pervez 
Siddiqui

Mr. Rozam Khan

Section Officer, Works & Services Dept. \

Section Officer Home &Tribal Affairs 
Department.

Section Officer, Home &Tribal Affairs 
Department.

Section Officer. Governor's Secretariat.

Assistant Director, National Accountability 
Bureau.

Section Officer, Finance Department.

Section Officer, Establishment Department,

Private Secretary to Chief Minister, NWFP..

Section Officer. Industries Department.

Private Secretan/ to Minister. Law & 
Parliamentary Affairs, NWFP.

Section Officer, Home STribal Affairs 
Department.

Additional Private Secielary to Chief 
Minister, NWFP.

Private Secretary to Minister for Schools & 
Literacy, NWFP,
Private Secretary to Additional Chief 
Secretary, NWFP.
Private Secretary to Minister. Power & 
Irrigation NWFP._________

_Section Officer, Population Welfare Dept.
Section Officer, Health Dept

Section Officer, Home & Tribal Affairs Dept

Section Officer, FATA Secretariat.____

. Section Officer. Industries Dept.
Section Officer, Administration Depf.

._^ptioi'i Officer, Works & Services Dept.
Private Secretary to Secretary to Chief '

I MinifUei, NWFP.

2.

3.

Mr. Muhammad Naseem 

Mr. Akhtar Muhammad
4.

5.

i-r,Mr. Muhammad Siddiquer 6.
.x'

Mrs. Tahira Jabeen7.

Mr. Azarn Khan8

Mr. Fazl-e-Rahim9.
I

Mr. Abdul Aziz10,

Mr. Farhad Khan11.

Mr. Muhammad Yaqoob12.

Mr. Shah Jehan.13.

Mir, ,foliar All Shah14.

Mr.Zafeer Gul15.
■i

Mr, Usman Shah 
Mr, Samin Jan 

Mr, Muhammad Qasim 

Mr. Azeem Khan 

Mr. Mir Atimad 
Mr, Ghazi KTian 

Mr. Anv/ar-ui-Haq 
Mr. Mushtaq Ahmed
Siddiqui

IS.
17,

• 18,

19.
20.
21.

22.

23.



/ f

Mr. IViuhanirnad Ayub Section Officer. Schools & Ueracy Dept
Assistant Secretary, Benevolent Fund Cell, 
Administration Department._______________
Section officer, Chief Minister's Secretariat.
Section Officer, Zakat, Usher, Social Welfare 
& Women Development Deptt.___________
Section Officer, Science & Technology & 
Information Technology Dept.___________

24.
Mr. Qasim Jan25.

21
Mr, Umar Farooq1 26.
Mr. Muhammad Humayun27.

Mr. Muhammad Iqbal28.

On llieir promotion the above officers wilt be on probation for a period of • 

one year in terms of section-6(2) of NWFP Civil Servants Act 1973 read with Rule-15(1) 

of NWFP Civil Servants (Appointment, Promotion and Transfer) Rules, 1989. They shall 

continue working against their present postings.

■2-

I

CHIEF SECRETARY,N.W.F.P.

ENDST:js1Q: SOE-I1(ED13(4512007 Datod Peshawar the 22, February,2008

A copy is forwarded to

1. Ali Administrative Secretaries to Govt of NWFP.
2. Secretary to Governor, NWFP.
3. Principal Secretary to Chief Minister, NWFP.
4. Accountant General, NWFP, Peshawar.
5. Additional Secretary, Benevolent Fund Cell, .Administration Department.
6. Additional Director (Aclmn), National Accountability Bureau, PDA Complex Block-iii, 

Phase-V, Hayatabad NWFP, Peshav^ar,
7. S,0.(Secret)/(Admn)/E-iV/E.O/Programmer/Librarian, E&A Dept.
8. Officers concerned.
9. P.S, to Chief Minister, NWFP.
10. P.S. to Chief Secretary NWFP.
11 P.S. to Principal Secretary to Chief Minister, NWFP.
12. P.S. to Secretary Establishment NWFP. 
t3. P.S, to Adclilional Chief Secretary, NWFP,
14. P.S. to Mlinister, Law & Parliamentary Affairs, NWFP.
15. P.S. to Mlinister, Schools & Literacy , NWFP.
16. P.S. to Minister, Power & Irrigation, NWFP.
17. PAS to All AddI; Secretaries / Dy; Secretaries in E&A Department,
18. Personal files of the officers concerned.
19. Office Order file.
20. Manager, Govt Printing Press, Peshawar,

■ t>. !■

( KHALID ILYAS ) 
SECTION OFFICER (E-ll)

•y
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MFORE THE: NWFP SERVICE TRIBUNAL.

4 u
} i

Appeal-Wo. 612/2008 \\
,V •

Date of Institution. 
Date of Decision

16.0^.2008 
.. 13.03.2009

•> •7 I-

W'"'Muhammad Iqbal Khattak,
Assistant Political Agent, Khar Bajaur Agency. (Appellant)

VERSUS

1. Government', of NWFP through Secretary Establishment Department, 
Peshawar. ■;

2, Govt, of NWFP through Chief Secretary, Peshawar. (Respondents)

1 APPEAL U/S 'I OF THE NWFP SERVICE TRIBUNALS ACT, 197*1 
L AGAINST THE IMPUGNED NOTIFICATION NO.SOE.II (E&D) 2 
^ (192)2007 DATED 19.2.2008 WHEREBY THE APPELLANT WAS

PROMOTED ON REGULAR BASIS W.E.F. 19.2.2008 INSTEAD OF 
30.11.1999:AND ORDER N0.50E-1I (E&D) 2(192) WHEREBY HIS 
DEPARTMENTAL APPEAL WAS DISMISSED."

<

1

m
i'33

MR. SHAKEEL AHMAD, 
Advocate For appellant.

MR. ZAHID KARIM KHAUL, 
Addl. Government Pleader,

For respondents.

MR, JUSTICE (R)GALIM KHAN, .. 
MR. BISMILi.AH SHAH,

CHAIRMAN.
MEMBER.

.1

JUDGMENT

JUSTICE fRJ SALIM KHAN.- CHAIRMAN.-The present appeal No. 
6i2 of 2008 by"Muhammad Iqbal Khattak and appeal No. 613 of 2009 by 

.U'rv'.ad Khan Involved similar questions of law, therefore, these are taKen
’ I

together for arguments and disposal.

2. Muhammad Iqbal Khattak was promoted as TehsHdar on regular 

basis i;ide order;dated 28.12.1988. He was promoted to PC5(£.G) (BPS-17) 

on temporary basis vide notification dated 06.03.1996. He contended that 

many posts became vacant, but the appellant was promoted to (DPS-17) un 

regular basis on 19.2.2008 with immediate effect, instead of ante-dating of 

his promotion to the date on which tlie vacancy fell to hi^ turn in tt'.e

1,



2

~1 seniority lists of officers £)f PCS (E.G), riis departmental appeal was .-ejected
; j' ■ 1 ' ,

on 22.03.2008. The present appeal was filed on 16,4.2008 which ii within 

time, The case of Ahmad Khan (Appeljant) is similar to the case'- of 

Muhammad Iqbal Khattak on facts also. His appeal is also within time».

3. The respondents contested the appeal on many c^iounds, 

including the ground that no one could claim a vested right in prorhotJoii or 

in the terms and conditions for promotion to a higher post.
b /

f-

We heard the arguments and perused the record.4.

The learned counsel for the appellants contended that the 

appellants were temporarily posted to BPS-17 post on 0613,1996, out li’iey 

remained silent, because they did not have'a vested right for promiotion to a 

higher post. The appellants have already been considered for promotion and
\ f '
I I

have been found eligible and fit for regular promotion to BPS-17 post,
,, 1 ^

therefore, the principles embodied in the judgment of the August Supreme 

■ Zzv'X of Pakistan reported as 1990 SCMR 1321 are not applicable to their 

cases. In fact, the,■.vacancies had become available for the appejlants as • 

early as on 30.11:1999, and It was the responsibility of th(^ official 

respondents to expeditiously deal wjth ti,ie cases of the appellants for their 

. regular promotion. The appellants could i^jot be punished for no faulf on their 

side, or for delay caused by the official Respondents In processing tne c^ses 

of the appellants. He relied on 1997, PLG (C.S) 77, wherein it has been held
I

' in para 3 as under:-'

5.

"On behalf of the Government it is contended that no civil se/ vant 
has a right to claim that he should, be promoted from a back pdte.

^ even though a vacancy may be existing on the date from wjiich 
^ the promotion is being claimed. This Is no doubt true but there [
.E sre no orders by the Government that the: respondents/
& petitioners should be held up for some time. The delay in making 

r the promotions occurred entirely'due to the reason that the
___ officials of the Education Department could not carry out a fairly

■ simple exercise within a reasonable period. In the circumstances 
it will not bddppropnate for this Qvil Petition to interfere with the 
ardar of thsr-SfrYici Tfibunsi, Lssve Is rsfus&d."

This judgment was in the petition for leave to appeal against the judgment 

dated 15,02.1995 of the Punjab Service Tuhunal. It is worth-mentioning filSi

<
c*

I

I
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/2.y.ifyft'i'T

~1 :i>'.

citi^d a:: lOQO SCMR lj.2i and ciLod 

Wtwo different aspects of the same subjert,
as 1D07 PLC (C.S) T? are ■f!Vi

Ante-dating of promotion,_ after^consideration of the candidate 

;ispiring for such promotion, after he was found eligible and fit fo. such 

promotion and is .promoted, is an established principle of law.

■j.

I

4

Such a
c^andidate cannot be punished for any delay caused by the department m

processing his case for promotion. The order of promotion, therefore, 

be ante-dated to the date on which thg 'vacancy for his turn became 

ayailabfe or to the date on which he .actu^ily took charge of the post 

Q[riciating/acting charge basis, whichever is later.

pas Ip

on

I)
7, The A.G.P? contended that the present appeals were miserably 

time-barred and bothythe appellants were estopped by their own conduct tu 

file the present' appeals. In fact, the principle embodied in the judgment 

reported as 1990 SCMR 1321 was applicable to the cases of the appellants 

from 06.3.1996 tO'18.2.20G8. They could not claim promotion as of jight. 

The principle embodied in the judgment reported as 1997, PLC (C.S) 77

J

i

1

i
I
I
i

1

became applicable to their case on 19.2.2008. Cause of action arose to the 

appellants for claiming ante*dation of their promotion

•:
k.*

as prayed fouonly 

were found eli^ibltj
1

wtien their cases were considered for promotion, they 

an^ fit for promotion,and their promotion orders were issued, though witii 

mynediate effect. They filed their departmental appeals within time fron, tlie 

da^-e of the impugned order dated 19.2,2008, and their

1

t
I

I

appeals vyere
rejected on 22.3.2,008. They filed Service Appeals on 16.04.2008. 'The

1

departmental appeals as.well as the Service Appeals were well within time,

If
r

8,. The A.G.P further contendijd tl’iat, according to the proviso
■coi,itained in sub-sedtion (2) of Section 22 of the N.W.F.P Civil ServantsTAct

!

I
19/3, no representation shall lie on matl.ers telating to the determination of 
fitness of a person to hold a particular post pr to be promoted to a hiciher P/‘ 

peyt or grade." Judgment cited as 1990;'SCflR 1321 was, then, applicuble^ 

anej appellants could not file representation, i'his stage has already pasi,ed.

f.

.‘t :
\.

■I
113 ‘•I

Cl
Oif .Ul IIThfq appellants have been considered for holding the higher post after tneir 

promotion to that .higher post, and thejr fitjiess for such promotion jnd

hokflna orim:t im ulrosdy bsen determined The judnment cited

I

1/ I

f ,

■ as li)97 ;

I ,
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N'’

-'(C.S) 77 lias.become applicable; after determination of Titness of the- 

yr-jppellants. The question in these cases is not the determination qf fithess 

'Y but is tlie right of ante-dation of their promotion. The appellants had vested 

licjiit for consideration of promotion on their turn, whenever it wa?, and, 

when found fit on determination of fitness, at any stage^they had a nght to 

claim antc-dation'of their promotion-to the dates on which the vacancies 

were available for^ their respective turns or from the datedon which they 

actually took the charge of their respective posts, whichever were later in' 

time. . _

« w

1 r

The A.G.P also contended that according to sub-rule (6) cf Rule- 

y of the N.W.P.P'-Civil SeivanLs (Appointment, Promotion and Transfer) 

Rules, 1989 "actiri'g charge appointment shall not confer any vested right for 

regular promotionito the post held on acting charge basis." The appellants 

h’^ve never claimed any vested right for regular promotion to the post which 

they held on acting charge basis, on the' basis of acting charge appointment. 

In fact, they did riot have such a right. They remained silent for a long time, 

knowing that they did not have such a right on the basis cf acting charge 

i ■ appointment. They, however, had a vested right, as civil servants', for

V- ■ consideration for promotion, when the authority was to consider someone\ •
for promotion against the vacancy. No other person could be considered till 

k, ■ • • ■
th>i appellants were so considered. They, therefore, had a vested right fo<

;ii ■■■' 1
ante-dation of their promotion only when they were regularly promoted, but

s

frq'm the date when the vacancy became available for their turn.

(
’t

i

li'

10 The A.G.P further contended that, according to the North West 

V • Frontier Province^.; Provincial Management Service Rules, 200.7, notiOed 

11,05.2007 vide f^o. SOE.II(ED)2(14)20Q7, The NWFP Provincial Civil Service 

(Secretarlat/Execiative Group) Rules, 1997 were repealed'. -He was of the. 

r view that the N.W.F.P Provincial Management Service Rules, 20U7 had come 

inti^ force at once w.e.f. 11.05.2007, while the orders of promotion offthe

i,•. t

on

if
*- b:i
•I L% appellants were issued on 19.02.2008. .He submitted that the promo'^ion 'g
fe ! ■ • ' ' in
I orders were covered by the new rules, therefore, the appellants could pot g
I claii’n any benefit out of the already refjealed rules of 1997.

m- clarify this,controversy, It is necessarVf.tb-rept'oduce tne.r' •
Pffi'* ''' i‘*^^*V*^*' ‘® the N.W.F.P Provincial Managemeh{5Se^w.Ru[W.-.2.0.Ci_^

f.i

\
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------ The North-West Frontier Province Provincial Civil
f^ec^etarlat/Executive Group) Rules. 1997 shall stand 

^repealecf after the retirement of existing incumbents of both the 
cadres. Separate seniority list oNboth [he cadres shall be 
maintained under the existing ruledand they shall be promoted 
at the ratio of50:50 . The existing incumbents of PCS (E.G) and 
(S. C) in different pay scales, for the^purpose of their promotion, 
shall continue to be governed under the sad 

, the retirement of the last such incumbent."

m/ce

service rules bj!

The above rule, by,ltself» clarifies that the rules of 1997 shall noL stand
repealed before the retirement of the existing incumbents of both the'cadres

of Secretariat/Exegutive Groups, and shall remain in force till the retijement 

pf the last such incumbent. It further clarified that separate seniorihy. list of 

}0th the cadres shall be maintained under the existing rules. The existing 

lules for such incumbents are the N.W.F.P Provincial Civil /•service
(Secretariat/Executive Group) Rules, 1997. It was also clarified that such 

Incumbents shall be'-promoted at the ratio of 50:50. It means that out of 

each two vacancies,:'; one vacancy shall be given to-Secretariat Group, while

another vacancy shall be given to the Executive Group. Further clarification 

• is to the effect that the existing incumbents of PCS (E.G) and (S.G) in 

different pay scales shall continue to be governed under the rules of 1997 

fpr the purpose of their promotion, and this process is to continue till the 

rg'tirement of last such incumbent. Both the appellants belonged to the 

E;<ecutive Group of Civil Servants. They vyere to be governed und^r the 

N'W.F.P Provincial Civil Service (Secretariat/Ex.ecutive Group) Rules, 1997 

bgfore 11.05.2007, '-and they have to be governed under the abov^ 

rriantioned rules of 1997 till the retirement of the last incumbent of a p^st in 

Secretariat Group/Executive Group.

\

11. The cases of the appellants are, therefore, to be governcjd iii 
accordance with thg provisions of Section ,8 (quoted above) of the'-nev^

N.yv.F.P Provincial Management Service Rules, 2007. The record shows mai 
vacancies were available for the appellants but they

r

were not promoted atthy due.time and their cases for proqiotiQn were delayed
appellants. They, yperefore,

against the first 
from the date-'

°^'™ting/acting charge has

^'(hqut any fault of the
dal'ion of:''their

unnecessarily ^ 
entitled to ^

^^cancy fading to the
promotion, 

them
available 

df taking over
f

IS.; wt]ichever is later,

\of each of 

vatancy on

\>5. \ I
the charge of 'th.iL

. i.
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In the light ot the above accept both the appeals, and direct 
he official respondents to ante-date thl; promotion of'each of 

ippellants to the respective dates

, we

I the two
on which a vacancy became available for 

appollanli; or IVom the■he rer.pectivc Uirn of l.lu: 

laking charge of such
respective dates of their

vacancy on omcialing/acting charge basis, whictiqver 
s later, The appellants are entitled .to the costs of theiri'l

I respective litigation
d!

horn the official respondents.
ill . ANNOUNfFH

11.03,2009;f.
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D S !/
/ IN THE SUPREME COURT <-|F PAMSI'A'. 

(APPELLATE lURlSDL:
/ ’ • \

\

PRESENT:
MR. JUSTICE 
MR. iUSTICE • a: i

s ■ «k.

- T R S.svEO.
I '

C. As. No. fJGO io OGI of ^iiM
(O'^ .ippesl Sfjilinsl [lie illdgi'ii;/.i
'' J /0n9 [j.-isscd by NWFP 
Tnbiii'.?l, Peshawnr m Appeals w.
.ind ftCi of 2003).

1-. I

Covii of NWf-P ihi Secy. [l! (in both cases) 
. AODcILinis

L . .lUi::-;: pniMiici.

'p r< I. IT
:

Mulionirnad Iqbal Kiialtak. 
Ahmed Khan.

(in CA S60/5 0) 
(in CA.061/10) 
..IRespondenls 1 ■

For the appellants; .■'tian iVkihibuil.'h Kakakiieb Sr.ASC. 
Miss, rchmii'.i '.luhil.iuHah, ASC. 
■Mir A(Jam kh.in, aCK.

(in both)

J

For the respondents: nl-loh;’ S. A. id.'hmai-i, Sr.ASC. 
'vlr. Shakeol /'\hir.ccl, ASC 
(in both).

! r.

ff

Date oI hearing; .M.OS 2012.

I U n C E T J

i
EjAZ AFZAL Kl-IAN, I, .. 1 'H” r .ii'poah -viili 1 lie leave of the

1

Court have ansen cut of Uk; juclpme;!; dote'S I i.3.2009 of the Sen/'ce

Tfibun,')! wlicreby apoeais filed bv iht: reso-.'nderiis were allowed. i:
A

■ .'^r.The points raised and n.nirxl while granting leave read as

u nder:

"Wc have, hcard.ihe leameci cnimscl at some length. We are

inclined .to grant leave mtcf-aii.i on li^c pomi -is to whether 
I’

the iegal^^d, factuai aspects ihc (.ontroveisy hove been 
ilrand decided bv thi; Trilmnal m accordance with 

relevantiil^les i.e. Kulc 0 oi ihc nwFP, Piovmcial Civil 

Service .(S’ee.retariat/Execuiivc <..roup) Rules, 1997 and Rule

»1

h,'t

dilated ui t ■

i

4:
.;f<)WFP Civil Seiv.mts (Aiipomlment. Promotion

.Rules, 1909. it n- also lo be examined as to
[?■'
i'sfop-gap-auangemeni can be equaled to that of 

reguiar.tl^Wotion and bosidv' that the oider o-assed by the 

learned-.'S^Tce Tribunal coultl he niade apphcable to

9(S) of.'ll 

and Tra 

whethepi U

f

d:; /
■ '.vT (U

.'.Si .p. Sup4^ntend*nt
5i;pr«m9^ouFf of . i

IsCauabao '' I

{



4IIU J I u y. ^;|p
I eHsildai's vs'l;'"' ,■ •■• . !' -.jnv.viiyn Sine;: o shorl

liipteioip. iiie case 
!'■ Inniialion !ii Ihe

I

' 5hj|l

Queslion 01 l.i''.' •- 

be iisied .iiic 

meanwhile n-. /.i,

■f
■ I

4
J

■ \

( Gfnaii-k SUSPCI* 1 !
F

ilVLearned counr-rl behali of !be' appcHanis
1;.

iI I

f.onlenclcd that thougll the '.jOvc.-rni.u oi tn ' rity.-'nco ID consuhaljon with the 

Provincial, Selection Board ple.-i.'.-'x-i ;;) o;cler tlie [Komoiion of the 

respondents m BPS-16 as Extra Assis-ani. L on-icnissioner in i3P5-l7 in the Ex- 

PCS (E.8}; Cadre with immecliale etfeci on purely icmpoiaiY basis vide
I

notification dated Peshawar G!' h’laiclp i'.''Jf>, yr’.i it could not earn them any 

benefit or entitle them to a vested npin 

promoted on regular basis with inimeciiain i.'uer.i vule notification dated 

19.2.2000. They, the learned crjiuisd. adrlcd, could not have claimed

S k
i

I
1

I !
I

:: :

f
i ■

I*

loi'.vjiliflafiding they have beenI

?.

any !

ante-datnd promotion even on liie occuru'Dce 'if any vacancy in such scale i

1I

m violai'On of Section 8 of the Ci'. il Scivicc. i oi Isulc 9 cf NWM’ t_ivil 1

Service dixecutive Croup) RtOcs. IS il'.;i,u,tccll\' ijiomoiipn is not a

vctsicci Appeal before Ihe fleporiuTi'rkiAi :.;iihoriiy, ihc learned counsel

acJrJed, or belore Ihe Tribunal c.launjng •‘io'e -jnicd pron'iolion v/gs, ihp/efore,

•
1

1 f

siii I - .'I •
miscoiKeivcd. The learned Tribunal, the 'earned counsel maintained, coul'd I

not have allowed such appeal wlien it icrideri to naar the seniorily of many

others in ,ihe run. The learned counsel to sinMiori hi.s contention placed
i!

reliance on the cases of "Wajahai l-l'issain, Assistant Director, Social
'

Welfai'e, Lahore and.ri7i others. Vs. I'iqviikc of the Puniab, through ■;

I ■!Secretary, Social Welf^^tand Zakat, Lahore d 81 others" (PLD 1991 S.C.an
1,s

I
82), "Sh. Anwar HOgslih, Assistant Director, Labour Welfare. Lahore

fermnent of the Puniab through Secretary, LabourR^ion, Lahore, Vs I

* i

*
"Nazeer Ahnied. Vs-Depaiimept and oto^is" (1905 SCMR 1201),

I•iiGovernment of Smdhgtctnough Chief Secri'iiv Sindh, Karachi and 2 others"*

it(2001 SCMR 352),;m'l)Sbvernmcnt of Paldsl.an through 'Establishment

I
:-Ji

ATTESTED \
f

i
t
t

oudr/nisncJant 
z-uprvinejjoufi of »aklsLi» 

i^A<V5«ljAl5
/i?s- • filll;



\ .
UJvision, isu*5n*iaDad and 7 offici 5. v.<. R.-^nu^cci AldMar Niazi, Academy •

t
AcJministrativc, Wnllon TI'.-nninr., I.ahoi'i' .'.lul othci’^" (PID 2003 S-C. TTO). 

Thr;' IrBru'ned counsel ncM cci'iiitkIi.mI 'I'i'II •' t'nAni'G in '-cole by means of , • 

promotion is not aulornatic l;u: .dcpendcni on ,i process involving selection, • 

therefoie, any change in scale -vuiioui r-ucb piocess being violative of the 

rele'^ani law and rules, cai'^^'Oi be in.iiniained. "be learned counsel to 

support his contention placer! reliance d'. Ibe cose of "Abid Hussain Sherazi.
I

Vs. Secretary M/o Indusliies -nic! Production, C.overnmeiM of Pakistan, ;

I■y

■i :

j

Islamabad" (2005 SCMR 1742). > “n ,

ni-'jneird::

As against that learned counsel appearing on

I•1

behalf of the

respondents defended the impugned judgment by contending that where a 

vacancy, occurs in the next higher scale, the Civil Servant officiating or .
I' t Alt

4, */

working on acting charge basis thereagainsi is not considered for promotion ;i

a ’ ^ ^ . 'i,:
or the process of regular promotion is delayed on account of lethargic , ' I

i

attitude of the competent authority or any other exigency so-called, the Cwil
i -

Servant who'is subsequently found fit for such promotion on regular basis = 

cannot be deprived of the salary and other consequential benefits aUached to 

such post. Learned counsel to support b.is contention placed reliance on the 

Zcir.ccn and otburs. S.^riTlaiv rirliir.rtion, NWFP and
i •

ollums" (200r, SCMRl.r.93n), The IcMrned i.ounsei next contended that though
• c
&ICC (Secretariat Croup) Rules. 1997 have been

"li (

case: of "i.uciman
ii

the NWFP Civil

substituted by the hSp. Provincial Management Sewice Rules, 2007 but the ■ 

rights of the existirt^cumbents of both the cadres have been protected by

' M
Rule 8 of the latter;

structure of the r
' ■

counsel next conte 

judgnienl is read.i*sf th. rights 01 ttny o( the oiltcers

seniority has beenig^s^.ed.

L

mMli efore, the change in rules would not affect the service

thereunder. The learned

t

•.V

^ndents or rights accruing

J^'d.that.if the concluding paragraph of the impugned-
'f

1 .

•> .
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) u
^'Luqman Zarecn and nfhpr; ^^■crclary fj-ducatiQn, NWPP and nthpr." 

'A'liii. nn identical
(2006 SCMR 1938), this Cou:l vd,,!, deal 1

IJ3UC held as
under:

.“/( is [hen s pcJSKfOn ArlmiticcI on .-,11 j,*! thsl 
existed in the r,-,n- pc(.-jJo>'crj on

nothinf^ 

-> I 0.2000 which
could have disciHiticd them tc 'egu/ar promotion to (he

posts in question and that a 'vas only the usual apathy, 
negligence and bure.-iucratic red-tapsim which had deprived 

die peddoners of the duns 

petitioners could not be

I

that they deserved. The

permuted to be punished lor the 
inaction of others. i-vp ,ve of the view that wherefaults and

a post was available against whxh a civil servant could be 

promoted; wheie such a civil servant w,ij auaiilied to he 

^'as pur on the

t
promoted to such a higher post, where he 

said higher post officiatingon ’Cling charge basis only 
requisite exercnc ol allow,ng the .cgylar

hang delayed by the

or ,

because the

promotion to the said post '•■as

competent authpnty and when: 
fil for the.'^aid promotion and

basis thep he w.s ehudcd'not only- i the salary attaching ip 

[he satd posu Out also to all consequential benefits from (he 

very date'from which he had bee
• T

officiatingpr acting charge basi

While dealing with the’reservaiions of the nature expressed by the learned 

counsel for the appellant, this Couri held

‘ic -.vas st/hscoueni/y, found 

"'as 50 promoted on tegular

n put on the said post on 

is and ivc hold accoidingly’.

as under :•

bare perusal of these /udgmenrs would thus, show that 

CourCijh,ad always accepted the principle that 
who was a|^d to hold a higher post to which he 
3uhjeque^||.romo[ed on regy/.u hasp, was en-,rlcd to the

held Also he enotled to any other

"’ay associated with the sa-d past and 
further th|g>ac,,ncy existed m higher cadre to which a 

civil servah 

but was no 

was instea 

his regular^

■ (0 hjive be

this
■1 person

was

I
-Was qi;a//Aed to hy prompted on regular basis 
^.promoted 'sitl'oui anj' fault on his 

fflPon the said past

par; and

officiating bas’S then on

notion to the said post, he -would be d°emed 
Id.' ■'
U^promoted to (he same from (he date from <

atteI^tsd

I t.il3
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•ju'to lioie Cilierwii^- .

J

2a I5 ;CAi.l3&0-66U''40''i» • I

t\
wliicli he vvas o/io'veo' to 

jijsti/iatj'e reaso/ii ^\

factuo' a'ld 'eg^p'a''^

m I
don't think, we

When this being the state oi things 

the judgment of the learned

on

Se„ice Tribunal is op|i?«ceplion. The 

-„nn of "WaiahatHuliLAssistanLOil^
]udgmentshendered In the cases 

Social Welfare, Lahore

!

d?S Others", "Sh. AnwM
■'social welfare and Zakat, Lahore^

Labour ^A'Mf.rP laH^e Region

. i ■Secretary,'-
. Lahore- Vs. i t.I

L....c,;n ■A.histant Director^
nppartment andof rhe Punjab Ihrou'ghjecretani^jj^

, r-,n',p.nnTPni of 5ir^dhnth);qu£H_Ch:el_5eci^
Government

others", "Nazeer Ahmed_W 

Sindh, Karachi and 

rMphli.hmenl Division,isiamabacUnrLL^^

"Government-i'-of' Pakistan—ihro^i^h
- . I

Vs; :HamcedAkhtai_N2iIl

and others" andWalton’Training, Lahor^A.aMpnay of AdminiStrati^
Mio lortu^thes and P_roducl^ 

the learned counsel
“Abid uUK^ain Shcraii. V_^_^ci3taDl

Ul.imabad", (supra) oted;bY
Government of Pakistan 

(or the appellants , 

distinguishable facts and features.

r
in hand because of their

are not applicable to the case m

withoutdiscussed above, these appeals bemg v
For the reasons, 9,

' ' ,a.
!, i

dismissed.ment:are :c^ (^^c\ce^, r' :-d.I 1
(/^i.<0 einje
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X GOVERNMENT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT DEPARTMENT

a
/

Dated Peshawar the July, ?-5. 2012

NOTIFICATION

In pursuance of Judgment ofNO.SOE-IIfEDJ2f423J/2010/Vol-II:-
Supreme Court of Pakistan dated 24.05,2012 in CPUks No. 860/2010 and 861/2010

.............ment and others versustitled Govt, , _
Muhammad Iqbal Khattak and Ahmad Khan and Judgments of Khyber Pakhtunkhwa 
Services Tribunal dated 13.03.2009 & 09.04.2009 in service appeals No. 612/2008, 
613/2008 & 575/2009 titled Muhammad Iqbal Khattak, Ahmad Khan & Latif-ur-Rehman 

Govt, of Khyber Pakhtunkhwa through Secretary Establishment and others, the 
competent authority is pleased to ante-date the promotion of following PMS BS-17 
officers w.e.f the dates as mentioned against each with all back benefits/conscquentlal 
benefits and re-designate them as PCS(EG)BS-17:-

versus

!
Date of ante-dated 
promotion as PCS (EG)

"27.12.2005
26.01.2000V'-''
27;i2.2005 

" 15.05.2000'' 
29.05.2000/ .

S.No! Name of PMS BS-17officer for ante-dated 
_ promotion as PCS (EG) BS-17

1^ Mr, Muhammad Iqbal Marwat ( Retired on 31.07.2009 ^ 
271 Mr. Riaz Muhammad Bajoch (Retired on 28.02.2011) v/' 
3^ Mr. Muhammad ,Fa_rqqq
4. _ Mr. Zaarmat All (Retired on 05.03.2010)
5. Mr. Muhammad Zaheer-ud-Din (Retired on 
 13.08.2011)

; 6;___Mr. Ahmad Khan Ora_kzai _ ................ ..
'1 7_ Mr. Muhammad Iqbal Khattak ^
1 _ 8^_ _Mr. Muhammad Javed 
; • 9_^ Mr. Azam Jan Khalil 
‘ 10. Mr./^madJan Afridi

11. Mr. Nazar Gul Mohmand 
! • 72_. Mr. Muhammad l-lanif (died on 31.03.2010) ^

__ 1_3. Mr. Tahir Muhammad 
' _ Mr, Muhammad Raflq (Retired on 01.03.2012) y/
; 15, Mr. Muhammad Fakhruddin
; _ 16. Mr. Farzand All
’ _ 17_. Mr, Rehmayiah Khan Wazir
' 18. Mr, Qaiser Khan ........
! 19. Mr. Abdul Shakoor Dawar

t '

y

y
;

^.06.2000 
’07.06.2000 
10.01.2001 
10.02.2001 • 
08.04.2001 ' 
09,04.2001 
14,04.2001''’ 
27,12.2005 

• 2'7i2.2005 .
13.11.2001 

’03.03.'2005
13.1.1.2001
13.1.1.2001 ' ■
26.l2.200y '
”13.01.2002 '

/

■ i

20. ! Mr.'Azizullah Khan Mehsud
I



\

21. ,„Mr. Na^ecn Anwar Khan
Loi Khan (Retired on 02.11.2010)

-il'': Darnsaz Khan 
blM'ullah Wazir 
Za^r Ali_Khan 

.Mr, Gul Wahid (Retired on 13.03.2011) /
.'Mt. Ab^l Mateen 

• Mr. Akbar Jajal 
Mr. Khaista Rehman 
Mr, Shams ul Alam 
Mr. Fazal Rehman

.Mr. Latif ur Rehman (died on 2'5.10.2010)
Mr. Rashid Mehood ................ ...........

.Mr. Muhammad Oamil 
-dr 1 !5 hurs h id_ A n w a r 
..Mr. Perhezqar Khan 
...dr.: Mushtaq Ahmad
..dI^ NaimaCu]la_h (Retired on 24.09.2010) •/ '

Momin khan (Retired on 14,06.20i'0) v'
.Sy.e.djsmaii Ali Shah Gillani..... •
...Mr, A^ad Khan 
-.d.[.^.3n_Muhamma'd 
Mr. 'Sa_^d ur_Rehman

...Mr, Muhammad Isi-ar(Ret!red on 02.01,2012) 

.Mr, Arshad Naveed 
..,_M_r, Hi^yatujiah 
...dl' Said Ahmad Jan 

Ab^l Hamid Jan
..df:.Muhammad Tuhab (Retired on 12.06.2012) 
...Ml: Sultana^Khari (Retired on 14.08.2010)' "" 
.Mr, Subhanuilah (Retired on 12.05.2012) 
_Mr:....Muhamrn_ad Sidclique 
-M^ Fa'khru Zaman 
-Mj;,.. .iba^at Khan 
JMJan^andyar 
...Ml.: Rasooi Khan 
_Mr Fida Muhammad (Retired on 30.10.2010) '/ 
Mr. Muntazirjihan 

...^L Atta-ur-R.ehman 

...Mr, Shahab Hamid Yousafzai '
Mr. ihsanuila^h 

Mr, Ghulam Habib

09.04,2002 
14.04.2002 A 

’29'05.2004 ■ ^ 
23.05.2002 
29.05.2004 
3L0B.2002 •"

• 22.
23,
24,
25.
.26,
27. 13.11.2002-'.

.'Ojl.03.2003
'24.03.2003

•.'27;i2.2005
^9.05.2004

' '‘27A2.2OO5
29.05.2004 

'29.'65,2004 
29,05:2004 
29.05.2004 
29'05.20b4 
26.05.2007 
27.''l2.2005 

' .26.05.2007 

09.01,2006 
• '()’l'.02.2005- 

09.01.2006
27.12.2005 
26.03.2005 
09.01.2006 
l'7'.05.2005 
13'bl.2006 
27'04.2006 

13.04.2006 
i3.'04.20b6 
25.05.2006 

”11.09.2006 
11.09.2006 
2_6;05.2007 
2_6'b5.200'7
23A2.2OO6
23712.2006
31.12.2006 
l'6.02.2007 
il6'02.2007 
16.02.2007

28.
29.
30.

. 31.
32.
33.
34,
35.
36,

I37. I

38.
39.
40.

i41.
42,
43.

/• 44.
45.
46.
47.
48. !
49. : ./

• 50.
51.

7 .52.
53.
54.
55,
56.
57.
•58.
59.
60,
61,
62,

CHIEF SECRETARY 
KHYBER PAKHTUNKHWA
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IN TTIP. SUPREME COURT OF PAJCISTAN
(AppelJaLc Jurisdiction)

t

Present:
^ Mr. Justice Anwar Zaheerjamali

Mi. Justice Sit. Azmat Saeed 

CIVIL PETITION NQ.254-F OF 2013
(On appeal from llv: judgment dated 21.2.2013 
of lilt K-hyber Pakhtunkliwa Servki: Tn'bunal.

■ •■■■■. pe^unvar yaased ill Appeal No.I^I^FOIO)

Government of Khybcr Paklrlunkhwa Uuough 
Secretary ^tablishinent Department. Peshawar and 

others .

PeUtioner(9)

Versus

.... Rcspondenl(s)
Azam Khan

!: Mian Aishad Jan. Addi. AG KPK !
I'or the Petitioner (s)

; In personRespondent

05.3.2015Date 61: hearing

ORDER

Aawar Zahoer lamali, 1.- Alter hearing U^e submissions of Ure

satisfied that Uie relief granted 

is in accordance wiilt law.

learned Addl. Advocate General. KPK, we 

to the respondent by the Tribunal in its judgment

Moreover, there is no

are

substantial question of law of public importance 

, wluch may justify invoking the jurisdiction of Uus
k;

t^olye petition

rdcle 212(3) of the Constitution of the Islamic Republic o. 

die petitioners. Pis trussed.

i^tin this

a.. .Coaft
tv,

Leave vefused.___^4n 1V

CD
Sd/- Anwar ZaUcer Jam. 

SU. Azmat Saecu, J

tro4C

•o
Ve/July Jlegisrror, 

Sypreme Court o/PaU 
__ P<xlt a I VBr>Peshawar,

05.03.2015
Nnt apPKJ^ed for reporting

i
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.1 V

BEFORE THE KHYBER'PAKHTUNKHWA SERVICE TRIBUNAL. PESHA

Appeal No. 1358/2010
<

Date of Institution. 
Date of Decision

19.7.2010
21,2.2013

Azam Khan son of Azad Khan, Section Officer (Police-I), 
Home Department, Government of Khyber Pakhtunkhwa, 
Peshawar............. ........... (Appellant)

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary, Establishment 
Department, Peshawar.'

2. Government of Khyber Pakhtunkhwa through Chief Secretary, 
Peshawar (Respondents)

. APPEAL UNDER SECTION ^ OF THE KHYBER PAKHTUNKHlAfA 
SERVICE TRIBUNAL’ ACT 1974 AGAINST THE IMPUGNED 
NOTIFICATION NO.SOE-III(ED)3(45)2007; DATED 19.2,2008 OF 
RESPONDENT NO,2, WHEREBY THE APPELLANT WAS PROMOTED 
TO PROVINCIAL MANAGEMENT SERVICE (8PS-17) ON REGUUR 
BASIS WITH .IMMEDIATE EFFECT ON 19-.2.2008 INSTEAD OF 
2.12.2003 AND ALSO ORDER DATED 11.6.2010, OF RESPONDENT 
NO.l WHEREBY HIS DEPARTMENTAL APPEAL WAS NOT ACCEDED 

. TO IN VIOLATION OF RULE'S AND REGULATIONS.

!

'R: !

1

MR, SAADULLAH KHAN MARWAT, 
Advocate For appellant.

MR: SHERAFGAN KHATTAK, 
Addl. Advocate General For respondents. h

r r ■ SYED MANZOOR A'LI SHAH, 
.. MR. NOOR ALI KHAN, •

MEMBER
MEMBER

JUDGMENT

SYED MANZOOR ALI SHAH. MEMBER.- This appeal has been Oled by 

Azam Khan, the appellant under Section 4 of the Khyber Pakhtunkhwa Service 

Tribunal Act 1974 against the order dated 19.2,2008 of.respondent No.2, whereby 

he was'promoted to Provincial Management Service (BPS-17) on regular basis'with , 

. immediate effect from on 19.2.2008 instead of;2.12.2003 and against the order 

dated 11.6.2010, whereby his departmental appeal has been rejected. It has been 

prayed that on acceptance of the appeal, the respondents may be directed to 

antedate .and regularize promotion of appellant as Section Officer BPS-17 (SG) 

w:e:f, 2,12.2003 instead of 19.2.2008.
!

Brief facts of the case as averred in the memo: of appeal are that the 

appellant while serving as Private .Secretary in the Civil Secretariat was appointed
2.

I



/•3
2

as Section Officer. (BPS-17) on acting charg basis with immediate effect bv the

competent authority vide order dated 2,12.2003. Be was subsequently promoted 

vide notification dated 19.2,2008 with Immediate effect insteadon regular basis

of ante-dating his promotion [w.e.f. 2.12.2003. The appellant agitated the matter 

:;t’vn,r,-il Liiiirj:; ihi'oiKjh uppuajS/uiJijMcuLlonS lo Mlghei' aulliuiiUes lOi seeking |1IS 

vested rights regarding antei-dation of his promotion from the date when the

vacancy was available in his turn, but in vain. Feeling aggrieved, the appellant filed 

departmental appeal on 29.-l,.20l0, before the competent authority, which was 

rejected vide order dated 11.6.2010, hence the present appeal.

After receipt of the appeal, pre-admission notices were issued to the 

' respondents. Despite of repeated adjournments for three times, the respondents 

failed to file written reply. On 15.10.2010, the appeal was admitted to regular 

hearing. Written repiy by the respondents filed on 6.12.2010 and contested the 

.appeal.

3, •

I

!/

Arguments heard and record perused.4,0

The learned counsel for- the appellant argued that a large number of5, ■

posts of BPS-17 of PCS(Executive & Secretariat Groups) were fallen vacant to the 

share of promotion quota since long in the Civil Secretariat even then the appellant -,...2 /
•fj

V

alongwith others was appointed as Section Officer (BPS-17) on acting charge basis 

vide order, dated 2.12.2003. On 19,2.2008, the appellant-was promoted on regular ,

■ .basis with immediate effect'instead of ante-dating his promotion when clear 

• vacancy was available for.hirn and deprived him of his legitimate rights. He stated \ 

that if a civil sen/ant was- asked to hold a higher post to which he was 

subsequently prorfioted on regular basis, was entitled to the salary etc. attaching 

to such post for the period that he held the same and also entitled to any other 

benefits including seniority etc. because it was the duty of the respondent 

department to promote.him on regular basis against a post available for him. He 

relied'on a judgment of the'august Supreme Court of Pakistan as reported in 

2006-SCMR-1938. He further stated that vide consolidated judgment dated 

13.3.2009,. in similar nature cases of Muhammad Iqbal Khattak and another in 

Service Appeal No, 612/2008, wherein on acceptance of the appeal, the official 

respondents were directed to ante-date promotion of each of the two appellants 

to the respective dates on which a vacancy becarne avilable for the respective 

turri of the appellants or from the respective dates of their taking charge of such 

. vacancy on officiating/acting charge basis, whichever is later. This judgment of the 

- Tribunal has also been upheld by the august Supreme Court of Pakistan vide 

judgment dated 24,5.2012 in C.As No. 860 to'861 of 2010. The appellant being

1. b

b \

i\-

I

VJ'

c
1

t *
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similarly placed person is also entitled to the same treatment. He

the appeal may be accepted as prayed for.

I•Hrequested thst '
1
•l'■1/

/ I
The learned AGf argued that the appellant7.

was appointed as Section 
OfHcer (BPS-17) purely on temporary basis as wdll as stop gap arrangement which, 

do not accrue any right. Under sub rule--! of Rule-S of (Appointment, Promotion

and Transfer) Rules 1989, appointees against a temporary vacant post are liable to 

reversion till the return of the lien holder of the
I

post against which he was
promoted/appQlnted. ,Hence acting charge appointment does not confer 
for the purpose of regular; promotion. However, the appellant 

acting charge basis against the post rescryed for initial 

proniulgation of PMS Rules-2007, a working paper was prepared and placed before

the PSB, which in its meeting held on 9.2.2008, considered name of the appellant 
and

any right 

was appointed on 

recruitment. On

I
recommended for.promotion to the post of PMS (BPS-17) on regular basis. So 

far as the question of back benefits is concerned, the appellant is getting ail 

financial benefts of BPS-17 w.e.f. the date of his appointment on acting basis. He 
requested.that the.appeal may be accepted as prayed for.

V
■;

8. The Tribunal while agreeing with the arguments advanced by the 
learned counsel for the appellant observes that the appellant

1

was promoted as 
acting charge basis vide order dated 2.12.2003. As per

if a civil servant was asked to '
. hold a higher post to whicl!i he w'as subsequently promoted on regular basis 

entitled to the salary etc. attaching to such post for the period that he

Section Officer (BPS-17) on.
ruling of the august Supreme Court of Pakistan

, was

held the
same and also entitled to a ly other benefts including seniorlc/ etc. because it was 

the.duty of the respondentt department to promote the appellant 

against a post available for him at relevant time.

Service Appeal No.

on regular basis 

Judgment dated 13.3.2009..1n 
612/20,08 has also been -uptjeld by the august Supreme Court 

of Pakistan vide judgment dated 24.5.2012 in C.As No. 860 to 861 of 2010.

•9. In view of the above, the appeal is accepted to the extent that the 

respondent department is directed to ante-date promotion of the appellant from '
the date of availability of post in his quota. Parties are left to bear their own costs, 

file be consigned to the record.
ANNOUNfFn ' '

----------Ii;/.^21.2.20l.l.
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KHYBER -PAKHTUNKHWA SERVILE ••I’Rli.U-NA.l-. ■ 
pf.shawar.

Appeal No. 1 oS9/20 i i
Muhammad Jamil Vers'JS Sccrciai'y. Go'-'crnmcm oi l\lv, h:-i 

Pakl-iunkhwa, Psiablislime:'! Repn

I

v i C

I

lUDGMFNT
I

C mm sc I h'l ihcASDUl- I-ATIF, h'lFiM'S01.09,201 IS

Mar-.’, a;a [•) p c! 1 a Cl; (Mr. S .a a d11 <a la '< h .a r O', ''c.''.ic ,'m

Govcnamerii i'icadcr (Mr. loi.mi

responc'icnis preseni

Tiae ii’iStan! appeal laas keen rOed Ip- .’.I'pcll.-MU.0

Muhammad Jamil under Scciion - Kin iicr;i-iCo;

1Fakhiuiakhiwa Service Tribun.a! aca I in I ;

SOE-2(ED)3{‘i5)99. dr.icd 10.2 OOO.-.:notificaiion No.
1

whereby services of the appelianv '.•cere ieguha’rix.c'.i nui-,

inanaediaic offcci insic.ad of 'n0.7,i9v: o: il'iC i.lmc !■’: 1 mv

'• m cR'i di.'icd,:occuri'cncc 01 '-'acai'icr' :o lus snare a:'. . I

29.0 2011 oT : cspondeni Nci.2 v'.n.r.-;; 1

r. ledwas I)

The broad I'ams anc lc£ai ;SSJ',;S m ilu.s e.i.'-e ,-.ic

ihe same as in ihe case in Service App: N-:v Mm'Ono'tk1 i
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•O^O-oO'''2009 decided on OO-^AOCOO. ; d:s .apre.r.i is .lisn

disposed of with the same directions as issucc '-’1/jc
'A

Judgmcnt--in Service Appeal No. 525/2009, oeclded on
PA
A* N09,4,2009' with fup.hcr directions to the respondems :o
1 f ■

ascertain that the appellant in the instant case IS a ;'.t;i'Si')i'>

/
similarly placed with the appellants of the niennoncd cascs 

and is entitled to the benefits of the judgnicm m seiwlcc

appeals cited above and to examine and decide, the ease oi !

the appellant in the same mannei' as sv?,s. presenbed ami .
i

ir,Ciicaicd vide judgmerit mcntionicd aoevc.

disposed of accordingly. iAnics arc lei; lo be.a hcii

costs i'ilc be consigned to t'n.c record.
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Date,To

The Chief Secretary,
Govt; of Khyber Pakhtunkhwa 
Peshawar.

Subject;- APPEAL,FOR PROMOTION ON REGULAR BASIS FROM THE DATE 
OF OCCURRENCE OF VACANCIES / ACTING CHARGE BASIS.

Respected Sir,

I alongwith other officers of Civil Secretariat had submitted a joint appeal 
on dated 04-04-2013 on the subject noted above, but action is still awaited. I beg to 

submit again as under:-

That the appellant is serving in the Civil Secretariat Peshawar against the 
post of Deputy Secretary (BPS-18) on regular basis.

That the appellant has got at his credit a long tenure of service standing* 
more than 30 years.

That the appellant was previously serving as Superintendent (BPS-16) in 
the relevant department.
10.07.2004 by the Provincial Government in consultation with Provincial 
Selection Board, whereby the appellant was appointed as Section Officer 
(BPS-17) on Acting Charge Basis v;ith immediate effect. Copy of the said 
notification dated 10.07.2004 attached as Annexure-A.

That the appellant had been serving on the above said post in his 
officiating capacity and it was 19‘'' February, 2008 when the notification 
with regard to the regularizations of the appellant for the Acting Charge 
Section Officers to the Section Officer (BPS-17) in Provincial Management 
Service (PMS) was issued with immediate effect (Annexure-B) 
serving in PCS Secretariat Cadre from 02-12-2003 to 18-02-2008,

That right from the issuance of the above said notification, the appellant 
has been struggling for his right of regularization from the date of his 
acquiring the Acting Charge i.e. 10.07.2004.

That in the meanwhile, some colleagues of the appellant being on the 
same footings have approached to the Service Tribunal and a detailed 
judgment with regard to the regularization of the appellant was issued by 
the Service Tribunal in Appeal No. 612 & 613/2008 dated 13.03.2009, 
whereby the above said relief was granted to the appellants by the 
Tribunal. Copy of judgment is attached as Annexure-C.

That, however, the said judgment of the Service Tribunal was challenged 
before the Supreme Court by the Esteblishment Depertment and the 
Honorable Apex Court was kind enough to give an elaborate and detailed 
judgment with regard to the same grievance on 24.05.2012, Copy of the 
said judgment is attached as Annexure-D.

IssueT bv ^th notification dated 25,07 2012
Arnexure-E. Department is attached herewith as

I.

Notification issuedwas on

IV.

after

V,

VI.

VII.

Vlll.
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In another case Government of Khyber Pakhtunkhwa Vs Azam Khan, the 
Supreme Court of Pakistan upheld the decision of the Khyber 
Pakhtunkhwa Service Tribunal in the service appeal No.1358/2000 and 
granted relief to the appellant (Annexuro-F).
In another writ petition No.2640-8/2012, Abdus Samad and others Vs 
Government of Khyber Pakhtunkhwa, the Peshawar High Court Peshawar 
granted relief to the petitioners .by extending the benefit of judgments in 
the similar cases (Annexure-G).

IX.

X.

xi Recently the Khyber Pakhtunkhwa Service Tribunal has decided in the 
Service appeal No.1589/2011 Muhammad Jamil Vs Government of 
Khyber Pakhtunkhwa to allow the benefits of the judgments in the sen/ice 
appeal, cited above in the same manner as was prescribed and indicated 
in the above judgments (Annexure-H).

xii. That in the light of the above noted facts the appellant also did not 
approach to the Honorable Service Tribunal as his case being totally 
identical to the cases of the Civil Servants who had agitated the above 
said matter before the different forums including the Service Tribunal, High 
Court and the Honorable Supreme Court of Pakistan, hence the appellant 
Is therefore, legally entitled to be treated alike and any denial from his 

said right from the Establishment Department side will not only be 
un-constitutional, discriminatoiy and also contradictory to their own 
notification issued above for the regularization of the other Civil Servants 
being on the same footings.
That by not extending the benefit of the judgment of August Supreme 
Court mentioned above to the appellant, Establishment Department is also 
in clear violations of the directions as issued by the Supreme Court of - 
Pakistan contained in 1996 SCMR 1185, the relevant partition where of is 
reproduced below for the ready reference:-

may observe that if the tribunal or this court decides 
a point of law relating to the terms of service of a civil 
servant which covers not only the case of the civil servant 
who litigated but also of other civil servants who may 
have not taken any legal proceedings, in such a case, the 
dictates of justice and rule of good governance demand 
that the benefit of the above judgment be extended to 
other civil servants, who may not be parties to the above 
litigation instead of compelling them to approach the 
Tribunal or any other legal forum. The above view was 
reiterated in 2005 PLC (CS) 368 and followed in 2006 PLC 

(CS) 11”.

above

XIII.

“we

xiv. That the Establishment Department is under obligation in terms of Article 

190 of Constitution of Islamic Republic of Pakistan, 1973 to act in 

accordance with and to comply with the above un-equivocal direction of 

the Apex Court and extend the benefit of the above said judgment to the 

appellant was equally entitled to the same relief and refrain from forcing 

them to individually approach the Service Tribunal for the same relief as 

has already been granted by the different legal forums including the

Honorabte Suptevne Court of Pakvstan.
. y-.
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2. 11 is thereforeEstablishn^en, Department mayrr^bl 21,0” olTr"“
extending the same benefit to the

accordance with the law by 
appellant which has already been allowed 

equally placed other Civil Servants of Executive Group/PCS

accordance with the judgment passed by the different fo 

August Supreme Court of Pakistan

to the
Group and PMS Group in 

rums including the judgment of
and the appellantteou,at.a.,an t.m tbe bate ot .be ta.n, ot Ac.tnp Cba.e atrni 11:;^;: 

of issuance of the Notification i 19-02-2008 (Annexure-B).i.e.

Yours faithfully

Dated;-20-11-2015
/

Deputy Secretary (BPS-18) 
Relief. Rehabilitation and 
Settlement Department.
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^........ -ESTABUSHIvi
ffYBER PAKHTUNKHWA 
I^-DBPA«TMENT-_(

I i
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NO.SOE-II(ED)3(6]0)/2'003 
[. iMeid Peshawar the February 01, 2016

I
i

i
To : 1

E •

NaiiVc of’officcr I Present posting/Addressj

-•Mr.Siah Jehan (PMS BS-18)
Mr.ljsman'SIph (PMSES-IS)

"Mr.Farhajd Khan (PMS BS-18) j i 
■'Mr.Muha|mmad Ayub ^MS BS-i8):
^r.Azeeijn I<yian Khattak (PMS BS-|
Retired Deputy Secretary |

lvlr.^waf-;il-Haq (PMS BS-18) j, . |
"Mr.Miihtjmrriad Naseern'(PMS B'S-lifj"

Mr.i^uh^nmad.Siddique (PMSgS-^j) i D.S Finance Department

D.S PHE Deptt iD.S Health Deptt
D.S Environment Deptt
D.S RR&S Deptt
C/0 C&W Department v/

\i.
i D.S E&SE Deptt s/£

D.S Finance Department

i:J

APPEALS FOR PROMOTION fei REGUT.AR BASTS FROM 
TECElDA^iQF OCCURmSNOM^E VArANrn?..g:
CHARGE BASIS

SUBJECT;
/ ACTING

I

Dear Sir, I ! <
: I

Hi
I am '(lirecited-to refer to your appejil o 

being devoid of ment has been regretted by the

t
|the subject and to inform that the 

oinpetent authority.same

iV
t

t
j

I

\ -i YoiH^Tkithfuily,I I. 1' I
:

11I

ii! o’I
o'''

Section officer (e-ii)

J

.. A0 Government of Khyber Pakhtunkhwa 
Relief Rehabilitation & Settlement Department

V

. Endst: No: 1-S 2-/2014 Dated 02.2016

Copy of tim above is forwarded to Deputy Secretary RR&S Department for information and 
necessary action.

SEG'ION OFFICER (ADMN)

I
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BEFORE THE'KHYBER PAKHTUNKHWA SERVICES TRIBUNAL', PESHAW.AR

S' Service Appeals No. 242 of 2016

(Appellant)Muhammad Ayub

.4 Versus
• 1, Chief Secretary, Khyber Pakhtunkhwa.

2. Secretary to Govt, of Khyber Pakhtunkhwa, Establishment Department. 
Secretary to Govt, of Khyber Pakhtunkhwa, Finance Department

A.
2.

3.3. (Respondents)

PARAWISE COiyiiyiENTS ON BEHALF OF RESPONDENTS NO. 1, 2 & 3

BRIEF

in BS-17 w.e f.The appellants have requested for antedation of their promotion 

the date of their acting charge appointment in BPS-17. These officers while working as 

Supdt / Private Secretaries were appointed as Section Officers on acting charge basis 

against the posts falling under initial recruitment quota under rule' 9(3) of Khyber 

Civil Servants (Appointment, Promotion & Transfer) Rules, 1989. LaterPakhtunkhwa,
they were promoted as PMS BS-17 on regular basis upon availability of vacancies 

According to rule 9(6) of Khyber Pakhtunkhwa, Civil Servants
on,

in their share.
(Appointment, Promotion & Transfer) Rules, 1989, "acting charge appointment shall not 

confer any vested .right for regular promotion to the post held on acting charge basis . 

Hence, plea of the appellants for antedation of their promotion is not justified: The 

judgements of Services Tribunal and Peshawar High Court, Peshawar referred by the

Muhammad Jamil and Mr. Abdul Samad & othersappellants in cases of Mr 
respectively are also challenged by this department in Supreme Court of Pakistan and

are subjudice.

Respectfully Sheweth,

PRELIMINARY OBJECTIONS:

That the appellants have got no cause of action/locus standi to file the instant 
appeals against the respondents.

2. That the appeals are not maintainable.
3. ' That the appellants have presented the facts

disentitles them for any relief whatsoever.
4. That the appeals are barred by law/time.
5. That this Honourable Tribunal lacks jurisdiction in the matter.
6. That the appellants have suppressed material facts from the Tribunal.
7. That the appellants have not come to the Tribunal with clean hands.

That the appellants are estopped to file the instant appeals due to their 
conduct.

9 That the appeals are bad for non-joinder of necessary parties.
10. That the instant appeals are hit by Section 4(1) (b) (li) of the Khyber 

Pakhtunkhwa, Services Tribunal Act, 1974.
11. That the appeals are hit by laches.

1.

manipulated form whichin

own8
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■'Ztv?’ ~p*1. Needs no comments / Pertains to record.

2. Correct. Pertains to record.

3. Upon availability of vacancy in their share, the appellants were promoted to PMS 
BS-17 on regular basis in 2008 and PMS rules were promulgated at that time. 
Moreover, as per rules, promotion is always notified with immediate effect.

4. incorrect. The referred appeals i.e. 612 & 613/2008 were filed by Mr. Muhammad 
Iqbal Khattak and Mr. Ahmad Khan, who belonged to PCS (EG) cadre. As posts 
v^-ere available in their share, hence Services Tribunal, Khyber Pakhtunkhwa 
ordered to antedate their promotion and the said judgment of Services Tribunal

also upheld by the Supreme Court of Pakistan. Accordingly, their promotion

Vv

-t
\

e

i
!

was 
was antedated.

5. As explained above.

6. As explained in Para 4 above.

7. Incorrect. The Service Tribunal, Khyber Pakhtunkhwa had only directed to 
antedate promotion of Mr. Azam Khan w.e.f the date of occurrence of vacancy in 
his share. The said judgment of Services Tribunal was also upheld by the 
Supreme Court of Pakistan. As the promotion of the officer was made at the right 
time, hence a compliance report'has been forwarded to Supreme Court of 
Pakistan as well as Services Tribunal, Khyber Pakhtunkhwa.

8. The Provincial Government in consultation with Law Department has filed CPLA 
the'Supreme Court of Pakistan against the referred judgment of Peshawar

High Court, Peshawar and the case is subjudice.

9. The Provincial Government in consultation with Law Department has filed CPLA 
in the Supreme Court of Pakistan against the referred judgment of Services 
Tribunal, Khyber Pakhtunkhwa and the case is subjudice.

10. Incorrect. The departmental appeals of the appellants were rejected as they 
devoid of merit and appellants were not entitled for grant of antedation of 
promotion.

ON GROUNDS:

Incorrect. The letter dated 27.11.2015 vide which the appellants were informed 
about rejection of their departmental appeals is justified, according to law, norms 
of justice and is liable to be kept intact. .

in

were

A.

B Incorrect The appellants were appointed to the post of Section Officer on acting 
charge basis against the posts falling under initial quota under rule 9(3) of Khyber 
Pakhtunkhwa, Civil Servants (Appointment, Promotion & Transfer) Rules, 1989. 
No posts were available in their share for promotion.

C. Incorrect. The case of appellants is not identical to the referred cases of Mr. Iqbal 
Khattak and Mr. Ahmad Khan as both belonged to PCS (EG) cadre and posts

available in their share. Their promotion was antedated as Supreme Court 
of Pakistan also upheld the judgment ofKhyber Pakhtunkhwa Services Tribunal 
in Service appeal No. 612 & 613 of 2008.

D. This department in consultation with Law Department filed CPLA in the Supreme 
Court of Pakistan against the referred judgment of Services Tribunal and the 
case is subjudice

.■
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E. Incorrect. The cases of appellants are altogether different from the cases of Mr. 
Iqb'al Khattak & Mr. Ahmad Khan as-.already , explained above. However, the 
instant appeals are sirhiiar to the cases of Mr. Abdul Samad & others in Service 
appeal No. 264G-8/2012 and Appeal No. 1589/2011 filed j by Mr. Muhammad 
Jamil wherein relief has been granted to the.appellants by Peshawar High Court, 
Peshawar & Services Tribunal Khyber'Pakhtunkhwa respectively. However, this 
department in iconsultation with Law Department has filed CPLA in Supreme 
Court of Pakistan against above mentioned judgments and cases are still 
subjudice. |

V

I
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• F. Incorrect. As explained earlier.

G. The respondents may also be allowed to forward additional grounds

In the light of the above mentioned submissions'/ facts, the Instant 

appeals being devoid of merits, legal footing and badly time barred may be 

dismissed. i
:

. '1

•V' Secretary Finance Departi^nt 
(Respondent No.3)

(Respondents No.1&2)

1

I

t
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BEFORE THE KPK, SERVICE TRIBUNAL PESHAWAR.

Service Appeal No. 242/2016

Muhammad Ay0b Govt: of KPK & othersVS

REJOINDER ON BEHALF OF APPELLANT

RESPECTFULLY SHEWETH:

Preliminary Objections:

All objections raised by the respondents are incorrect and 
baseless. Rather the respondents are estopped to raise 

any objection due to their own conduct.

(1-11)

FACTS;

Admitted correct by the respondents as the service record of 
the appellant is present in the concerned department.

1.

Admitted correct by the respondents as the service record of 
the appellant is present in the concerned department.

2.

Incorrect. The appellant was appointment as SO (BPS-17) on 
acting charge basis in 2004 which means that post of BPS-17 is 
available at that time and according to superior Courts 

judgment that if post is available then civil servant should be 
promoted on regular base rather than acting charge base.

3.

4. Incorrect. The post was also available at the time of promotion 
of the appellant on acting charge basis as the appellant was 

promoted on acting charge basis at that time and according to 
superior Courts judgment that if post is available then civil 
servant should be promoted on regular base rather than acting 
charge base.

As explained above.5.

-V
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As explained in para 4 above.6.

Incorrect. While para 7 of the appeal is correct.7.

Not replied according to para 8 of the appeal. Moreover para 8 

of the appeal is correct.

Not replied according to para 9 of the appeal. (Moreover para 9 

of the appeal is correct.

8.

9.

Incorrect. The appellant has good cause of action therefore he 
departmental appeal which was also rejected for no good 

ground.

10.

GROUNDS:

A) Incorrect. The impugned orders dated' 01.02.2016 is 
against the law, facts, norms of justice and material on 
record, therefore not tenable and liable to be set aside.

Incorrect. The appellant was promoted to the post of BPS- 
17 on dated 10.7.2004 on acting charge base which 

means that post the post of BPS-17 was available at that 
time.

B)

C) Incorrect. While para C of the appeal is correct.

D) Not replied according to para D of the appeal. Moreover 
para D of the appeal is correct.

E) Incorrect. The case of the appellant is similar to the cases 
mentioned in para E of the appeal, therefore the appellant 
is similarly placed person and also entitled for the same 
relief.

F) Incorrect. As explained earlier.

G) Legal.

It is, therefore, most humbly prayed that the appeal 
of appellant may kindly be accepted as prayed for.
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APPELLANT

Through:

( M. ASIFYOUSAFZAI) 
ADVOCATE SUP^E COURT,

&

(TAIMURA^HAN ) 
ADVOCATE HIGH COURT.

AFFIDAVIT

It is affirmed and declared that the contents of rejoinder 

are true and correct to the best of my knowledge and belief.

vw-DEPONENT

r

I


