01.06.2022 Mr. Shahkar Khan, Advocate junior of learned
' counsel for the appellant present.. Mr. Riaz Khan
Paindakhel, Assistant Advocate General alongwith Mr. Riaz

Superintendent and Mr. Sajid Superintendent for the
respondents present.

Junior of learned counsel for the appellant is again
seeking adjournment as learned counsel for the appellant
Is busy in the august Supreme Court of Pakistan.
Adjourned. Last opportunity is granted. To come up for
arguments on.hefore the D.B on 08.08.2022.

(Mian Muhammad) (Salah-ud-Din).
Member (E) Member (J)

o the Patse hetdedf
i adyour— G Eol22
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08.11.2022 Nemo for appellant.

Naseer Ud Din Shah leamed Assistant Advocate General

alongwith Riaz Khan Superintendent for the respondents present.

Preceding date was adjourned through Reader note,
therefore, appellant and his counsel be put on notice for the next

o v 2 ooy At To come up for arguments on 27.12.2022 before D.B.
&;v a;mr:-.a;:)

Lo S
(Fareeha P '

(Rozina Rehman)
Member (E) Member (J)
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The Tribunal is non-fu‘nEtionaI, therefore, the case is

adjourned to 14.04.2022 before D.B for the same.

None for the apbellant. Mr. Kabirullah Khattak, Addl. AG

for the respondents present. Notices be issued[to the appellant and -

his counsel for arguments on 01.06.2022 beforé DB.
|

(Rozina Rehman)
Member (1)

|
|
|
l
-
CHAIRMAN

|
|
i .

.
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31.08.2021 Mr. Muhammad Asif Yousafzai, Advocate, for the appellant

present. Mr. Muhammad Adeel Butt, Additional Advocate General
for the respondents present.

Learned counsel for the appellant stated at the bar that the.

S brief of the instant appeal has been misplaced, therefore, time

may be granted to hi-m for arguments. Adjourned. To come up

for arguments before the D.B on 04.11.2021.

" (ATIQ-UR-REHMAN WAZIR) - (SALAH-UD-DIN)
MEMBER (EXECUTIVE‘)-,._M MEMBER (JUDICIAL})
04.11.2021 Counsel for the appellant and Mr. Kabirullah

Khattak, Addl. AG for the respondents present.

- Learned counsel for the appellant requests for
time to prepare the arguments. Reguest is accorded.
To come up for arguments on 04.02.2022  before the
D.B.

(Rozina Rehman} Chairman
Member(J)
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30.03.2021 Nemo for parties.

Riaz Khan Paindakheil learned Assistant Advocate
General present,

A Preceding date was adjourned on a Reader’s note,
therefore, both the parties be put notice be issued to
both the parties for 12/ ©77/2021 for arguments,

before D.B. .
O , o
N v/ Q)
N R4 - _
{ (Atiq ur Rehman Wazir) (Rozina Rehman)
Member (E) ' ‘ Member (J)
13.07.2021 Appellant in  person present. Muhammad Riaz,

Superintendent alongwith Muhammad Riaz Ahmed Paindakheil,
Assistant Advocate General, for the respondents present.
Appellant sought adjournment on the ground that his
counsel is not available today due to strike of ‘Lawyers.
Adjourned. To come up for arguments before the D.B on

31.10.2021.
(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
\
3\
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03.04.2020 .-~ Due to public holidays on account of Covid-19, the case

is adjourned. To come up for the same on 30.06.2020 before

D.B.
: -
30.06.2020 Due to Covid-19, the case is adjourned. To come upefor the,
same on £§.09.2020 before D.B. : A 4
19.10.2020 Junior to counsel for -the appellant and Addl. AG

alongwith Naheed Gul, Assistant for the respondents
present.

The Bar is observing general strike today, therefore,
the matter is 'Ourned—%S.IZ.ZOZO for hearing before the

D.B.

~ (Mian Muhamma
Member

28.12.2020 Due to summer vacation, case is adjourned to

30.03.2021 for the same as before.




19.12.2019 Lawyers are on strike as per the decision of
Peshawar Bar Association. Adjourn. To come up for
further proceedings/arguments on 21.02.2028 before
D.B. Appellant be put on notice for the date fixed.

\
K.
ember Member

21.02.2020 Appellant with counsel present. Mr. Ziaullah, DDA
alongwith Mr. Zar Muhammad, Assistant for respondents

present. Arguments heard. To come up for order on

11.03.2020 before D.B.
Ve

Member Member
s : - o
11.03.20%Q nnellant in person present Mr. Zia Ullah learned .
. Depmy Dlsmct Attorney present. Due to rush of wnrk
- further proceedings in the case in hand could not be
LI .. .. condelete‘d.] ;z;ﬂ\.i:ijournkf‘To come up for order on 03.04.2020‘

--Member : ‘Member

e



26.03.2019 Junior to counsel for the appellant and Mr. Zia
Ullah learned Deputy District Attorney alongwith Mr.
Saleem Superintendent for the respondents present.
Junior to counsel for the appellant request for
adjournment as senior counsel for the appellant is not in

attendance. Adjourned. To come up for arguments on

30.05.2019 beforc D.B.

b~

(Hussain Shah) (Muhammad Amin Khan khudr)
Member Member
30.05.2019 Junior to counsel for the appellant present. Asst: AG

alongwith Mr. Nizam ud Din, Assistant for respondents present.
, - Junior to counsel for the éppellant seeks adjournment as senior
counsel is not available today. Adjourned. Case to come up for

arguments on 23.07.2019 before D.B.

v AL~

23.07.2019 Clerk tcl}/I gomutflesrel for the appellant and MI}/.Ie%gﬁlilah, Deputy
District Attorney alongwith Mr. Muhammad Saleem, Superintendent
for .the. respondents present. Clerk to counsél- for the appellant
requested for adjournment on the'ground that learned counsel for the

appellant is not available today. Adjourned -to 1q.1&2019 for

arguments before D.B.- ' W

(HUSSAIN SHAH) (M." AMIN KHAN KUNDI)
MEMBER o MEMBER

7 § ' N e b e = = et
LEY T s e e T At L
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26.11.2018

- 06.12.2018

22.01.2019

‘."L

CIRERPIN, W ST S e
Junior to counsel for the appellant and Mr. Zia Uilah
learned Deputy District Attorney for the respondents, present:: -
Junior to counsel for the appellant seeks adjournment as senior
counsel for the appellant is not in attendance. Adjourned by way
of last chance. To come up for arguments on 06.12.2018 before
D.B.

M/'
Méember - ‘Q\ ,\“‘& ember

Clerk to counsel for the appellant present. Mr. Kabirullah,
Addl: AG for respondents present. Clerk to counsel for the appellant
seeks adjournment as counsel for the appeal was -busy before the
Hon’ble Peshawar High Court. Adjourned. Case to come up for
-arguments on 22.01.2019 before D.B.

t
A
(Ahmdd Hassan) (M. AminZh/an Kundi)

Member Member

Learned counsel for the appellant and Mr. Kabirullah
Khattak learned Additional Advocate General alongwith
Mr. Saleem Superintendent for the respondents present.
Learned counsel for the appellant seeks adjournment.
Adjourned. To come up arguments on 26.03.2019 before
DB ges

|

(Hussain Shah) (Muhamm;:td Amin Khan Kundi)
Member ' © Member

d‘ﬂ



28.06.2018

10.08.2018

09.10.2018

"

Junior to counsel for the appellant and Mr. Muhammad Jan
learned Deputy District Attorney alongwith Mr. Muhammad
Saleem Superintendent for the respondents present. Junior to
counse! for the appellant seeks adjournment as senior counsel is
not in attendance. Adjourned. To come up for arguments on

10.08.2018 betore D.B.

o ‘
Aupr ~ N

(Muhammad Amin Kundi) (Muhammad Hamid Mughal}
Member Member

Junior counscl for the appellant and Mr, Zia Ullah lcarned Deputy
District Attorney present. Junior to counscl for the appellant secks

adjournment as scnior counsel is not in attendance. Adjourncd. To come

@,/’

(Muhammad Amin Kundr) _ (Muhammad Hamid Mughal)
Member Member

up for arguments on 09.10.2018 hefore D.B.

tal

Junior 1o counsel for the appellant and Mr. Zia Ullah
lcarned Deputy District Attorney for the respondents present.
Junior to counsel for the appellant secks adjournment as his senior
counsel is not available in today. Adjourned. 1o come up f01;

arguments on 26.11.2018 before D.B.
&/

Mé&mber , Mecmber
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29.09.2017 Junior to counsel for the appellant and Mr. Ziaullah,
DDA for the respondents present. Junior to counsel for the
appellant seeks adjournment as senior counsel is not in -

.attendance. Adjourned. To come up for arguments on

29.12.2017 before this D.B.

jember ’ , CWQ

29.12.2017 Clerk to counsel for.'t_he appellant and Usman Ghani,

District Attorney for respondenté present. Arguments could not be

heard due to incomplete bench. Adjourned. To come up for

arguments on 27.02.2018 before D.B.
m&%’

27.02.2018 Counsel for the appellant and Additional AG for the
respondents prescnt. Learned counsel for the appellant
requested that the department be directed to apprise this
Tribunal about the availability of vacancy in the quota of
appellant with dates. Directions are issued accordingly. To

come up for record and arguments on 13.4.2018 before the

D.B.
(_ .
13.04.2018 Appellant alongwith counsel and Mr. Ziaullah, DDA

alongwith Muhammad Aslam, SO (Lit) for the respondents
present. The court time is over. To come up for arguments on
28.06.2018 for arguments before the D.B.

nh

Member
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29.11.2016 ‘Counsel for the appellant and Mr. Muhammad
l Irshad, SO alongwith Mr. Ziaullah,'"deernment Pléader

for the respondenil's préSent. Rejoinder submitted. Learned

counsel for the appellant requested for adjournment. To

come uprfor final hearing on 20.3.2017 before D .B.

- 20.03.2017 Counsel for the appellant and Addl: AG for respondents
present. Arguments could not be heard due to incomplete bench. To

come up for arguments on 29.06.2017 before D.B.

(AHMAD HASSAN)
MEMBER

29.06.2017 Counsel -for the éppellant present. Mr. Muhammad Jan, Deputy
District Attorney for the respondents also present. Learned counsel for

the appellant requested for adjournment. Adjourned. To come up for

arguments on 29.09.2017 before D.B.

(Gul Zgh Khan) (Muhammad Amin Khan Kundi})
M¥mber Member '
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14.4.2016 Counsel fof the 'élpi)"éllz-int present. [Lcarned counsel for

the appellant argued that identical appeal No. 334/2016 has

v o TR 4 Tty

already been admitied for regular hearing.

2 .
i | |
e |

1,

® In view ofithe above, this appeal is also admitted to
g ) regular hearing. Subjcct to deposit of security and process fee
G . .
e = within 10 days, notices be issucd to the respondents for writlen
. a
%;-j £ reply/comments (or:26.05.2016 before S.B.
g 3 | |
<
|
I . . ;
' : Chaimun
/
H
| | :
©26.05.2016 Counsel foré the appellant and M/S Sultan: Shah,
o | :
Assistant and Muhamrhad Irshad, SO alongwith Addl. AG for the
| | | -
respondents present. Requested for adjournment. To come up
: " ! ,
for written yeply/comrx:'l'ents on 08.08.2016 before S.B.
o AL PEEED | ;
RtE ' ‘ l
Pashawad |
i \
Chalrman
i 08.08.2016 . Counscl for the appcllant, M/S Sultan Shah, Assistant and

Ilrsliati Mulammad, SO  alongwith  Additional AG  for

respondents !prcscnl. Written reply on behalf of respondents

“submitled, copy wherco! handed over to learned Additional

I
oo o .. X
AG. To conte up for rejoinder and arguments on 29.11.2016

belore 13.13. |
i |
| i~ .
| |
}

M Cr




9 Form- A
FORM OF ORDER SHEET
Court of
Case No, 242/2016
S.No. | Date of order Order or other proceedings with signature of judge or Magistréte
Proceedings N
1 2 3 -
1 15.03.2016 ’
: The appeal of Mr. Muhammad Ayub presented today by
Mr. Muhammad Asif Yousafzai Advocate may be entered in the
Institution Register and put.up to the Worthy Chairman for |
proper order please.
N, N
._.__...-4
5 2)’&,3,‘%,/,@ REGISTRAR .
This case is entrusted to S. Bench for preliminary
hearing to be put up thereon 9 !Z o /¢ .
o
CHARMAN
24.03.2016
Counsel for the appellant present. Seeks adjournme
Adjourned for preliminary hearing to 31.3.2016 before S.8.
Chgywén
-Counsel for the appellant present. Seeks adjournmer

-

T
"

31.03.2016

Adjourned to 14.04.2016 before S.B.

nL.

nt.
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR,

APPéALNo. 2‘[’[% /2016

Muhammad Ayub V/S Govt: of KPK etc.

. ) INDEX

S.NO. Documents . Anneéxure Page No.

1. Memo ofappeal | -mmee 1-4

2. Copy of Notification (10.07.2004) A 5-07

3. Copy of Notification {19.2.2008) B 8-9

4, Copy of Service Tribunal Judgment Ne 10-15
dated 13.3.2009

5. *| Copy of S/Court Judgment dated D 16-20

24.05.2012 o

6. Copy of Notification (25.7.2012) E 21-23

7. Copy of §/Court Judgment (5.3.201%) F 24-27

'8. Copy of High Court Judgment G 28-36
(08.09.2015)

9. Copy of Order sheet dated H 37-39
{01.09.2015)

10. Copy of Departmental Appeal { 4042

11, Departmental Rejection Order L 43

12. Vakalatnama | =mmoomweseeoes 44

/ APPELLANT

THROUGH:

A

(M. ASIF YOUSAFZAI)

&

(TAIMUR ALI KHAN)
ADVOCATES, PESHAWAR



BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

APPEAL NO. /2016

Mr. Muhammad Ayﬁb, Deputy Secretéry (BPS-18)

Relief, Rehabilitation & Settlement Department. Peshawar.

(Appellant)

VERSUS

1. The Provincial Govt: trough Chief Secretary KPK, Peshawar.

2.
3.
4.

‘The Chief Secretary Govt of KPK, Peshawar.
The Secretary Establishment, KPK, Peshawar.
The Finance Secretary KPK, Peshawar,

(Respondents)

APPEAL UNDER SEC- 4 OF KHYBER PAKHTUNKHWA SERVICE -
TRIBUNALS ACT, 1974 AGAINST THE ORDER.DATED. 01.02.216
COMMUNICATED TO APPELLANT ON 18.02.2016 WHEREBY THE
DEPARB'?VIENTAL OF THE APPELLANT. WAS REJECTED FOR NO GOOD
GROUND.

-PRAYER:

- THAT ON ACCEPTANCE OF THIS APPEAL THE ORDER DATED.

01.02.2016 MAY BE SET-ASIDE AND THE RESPONDENTS MAY BE

~DIRECTED 7O CONSIDER THE APPELLANT FOR ANTI-DATE

PROMOTION ON REGULAR BASIS W.E.FROM 10.07.2004 WITH ALL
BACKS AND CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY
WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND PROPER THAT MAY
ALSO BE GRANTED IN FAVOUR OF THE APPELLANT.
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!

RESPECTFULLY SHEWETH:

That the appellant has good service record trough out in his long
tenure of 30 years and no tompliant has been filed against the
appellant so for.

That the appellant was previously serving as Superintendent (BPS-
16) in the relevant department. Notification was issued on
10.07.2004 by the Provincial Government in consultation with
Provincial Selection Board, whereby the appellant was appointed
as Section Officer (éPS-l?) on Acting Charge Basis with
immediate effect. Copy of the said Notification dated 10.07.2004
is attached as Annexure-A ).

That the appellant had been serving on the above said post in his
officiating capacity and it was 19" February, 2008 when the
notification with regard to the regularizations of the appeliant for
the Acting Charge Section Officers to the Section Officer (BPS-17)
in Provincial Management Service (PMS) was issued with
immediate effect, after serving in PCS Secretariat Cadre from

10.07.2004 to 18.2.2008. Copy of Order is attached as Annexure-
B.

That in the meanwhile, some colleagues of the appellant being on
the same footings have approached to the Service Tribunal and a
detailed - Judgment with regard to the regularization of the
appellant was issued by the Service Tribunal in Appeal No.612 and
613/2008 dated 13.3.2009, whereby the above said relief was
granted to the appellants by the Tribunal. Copy of Judgment is
attached as Annexure-C.

That however, the said Judgment of the Service Tribunal was
challenged before the Supreme Court by the Establishment
Department and the Honourable Apex Court was kind enough to
give an elaborate and detailed judgment with regard to the same
grievance on 24.05.2012. Copy of the said Judgment is attached
as Annexure-D.

That as a result of the above said judgment of the Honourable
Supreme Court of Pakistan the notification with regard ti_) the
anti- date promotion of the petitioners from the dates of their
taking acting charges on the relevant posts was issued. Copy of
the said notification dated 25.07.2012 issued by the
Establishment Department is attached as Annexure-E.

~ \



10.

11.

In another case Government of Khyber Pakhtunkhwa Vs Azam
Khan, the Supreme Court of Pakistan upheld the decision of the
Khyber Pakhtunkhwa Service Tribunal in the Service Appeal
No.1358/2000 on 05.03.2015 and granted relief to the appellant.
{Annexure-F). -

In another Writ Petition No.2640-8/2012, Abdus Samad and other
Vs Government of Khy:ber" Pakhtunkhwa, the Peshawar High Court
Peshawar granted relief to the petitioners by extending the

. benefit of judgments in the similar cases. Copy of judgment is

attached as Annexure-G.

Recently the Khyber Pakhtunkhwa Service Tribunal has decided in
the Service Appeal N0.1589/2011 Muhammad Jamil Vs
Government of Khyber Pakhtunkhwa to allow the benefits of the
judgments in the service appeal, cited above in the same manner
as was prescribed and indicated in the above judgments
{Annexure-H).

That after the Judgment-cf the Service Tribunal, High Court and
Supreme Court, the appellant also filed departmental on
23.11.2015 which was also rejected on dated 01.02.2016 -and
communicated to appellant on 18.02 2016 for no good ground.
Copy of departmental appeal and rejection order is attached is
attached as Annexure-| & §).

That now the appellant comes to this august Tribunal on the
following grounds amongst the others.

GROUNDS:

A)

That order dated 01.02.2016 is against the law, fact, norm of
justice and material on record. Therefore liable to be set aside.

That the appellant was promoted to post of BPS-17 on dated.

10.07.2004 on acting charge base meaning;by that the post of
BPS-17 were available at that time and according to Superiors
Courts judgment that if post is available then civil servant should
be promoted on regular bas{e rather than acting charge base.

e



E)

F)

That the some colleagues of the appellant on the same issue have
filed Service Appeals No. 612/2008 and 613/2008 in this Service
Tribunal and the Honourable Service Tribunal allowed the appeal
and the relief was granted to the appellant. The judgment of the
Tribunal was challenged by the Deptt in the Supreme Court of
Pakistan which also uphold the decision of the Service Tribunal
and the basis of Supreme Court judgment and Service Tribunal

Judgment the Establishment Deptt: issued the notification dated |

25.7.2012, whereby anti-date promotion was given to ‘the
petitioners from the daté of their taking charge on relevant posts.

That recently similar nature appeal No.1589/2011 was also
decided by this Honourable Tribunal in the favour of the
appellant,

That the appellant is similarly placed person and also entitied for
the same benefits.

That the appellant was discriminated as many of his colleague -
have given anti-dated promotion, while the appeliant was

deprived from the same benefits.

That the appellant seeks permission to advance other grounds
and proofs at the time hearing.

It is, therefore, most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

APPELLANTCMQ

Muhammad Ayub

FAQY

(M. ASIF YOUSAFZAI)
&

THROUGH:

(TAIMUR ALI KHAN)
ADVOCATES, PESHAWAR

Ay~
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NOTIFICATION :

NO. SOE.II(ED)3(122)2003:- The Competent Authority in consuttation

GOVERNMENT OF NWEP A
ESTABLISHMENT DEPARTMENT

_..—-"'""-F—

©

Dated Peshawar the 10.7.2004.

with the Provincial

Seleclion

Goard iu pleased o appoint the following

Superintendents/Private- Secretaries of the Provincial Secretariat as Section
Officers (BS-17) on acting charge basis with immediate effect:-

—

{ Sr. | NAME OF OFFICER PRESENT POSTING

| NO. | WITH DESIGNATION

! ) :

|4 Mr.Sardar Al Section Officer (Current Charge), E&A Dept.

' . | Superintendent ) ol R
| 2. Mr. Abdul Raziq Saction Officer (Current Charge), Schools &

| | Superintendent __ Literacy Department.

| 3. Mr. Muhammad Yacoab | Soction Qfficer (Current Charge), Finance
|| Private Secrelary i Dept. | I
1

tA, | Mr Farmanuilah
L.l Private Secretary

5. Mr. Abdul Aziz,
P _ Private Secretary

G. |Mr. Farhad Khan,

!' Gaction Officer ((‘:[i??éh‘i-t‘,harqe), Governcr's
| Secretarizt (FATA).

Section Officer (CurrenE .Eiﬁ;a'l'ge)/PS to Minister
for Edycation NWFP.
Section Officer (Current Charge), Finance

Private Secretary. Department.
\j'. My. Shah Jehan, Section Officer (Current Charge), Agriculture
Private Secretary Dept. =

Private Secretary to Additional Chief Secretary,
NWFP. '

9. Mr. Zafeer Gul,
Private Secretary

\i_fi‘:'_ iMr. Usman Shah,
& |Private Secretary

8. Mr. Johar Ali Shah,
Private Secrefary.

Private Secretary,E&A Department.

" “TPrivate Secretary, Health Department.

11. Mr. Samin Jan,
Private Secretary

Private Secrelaws, Food Department.

12. Mr. Muhammad Qasim,

_{Superintendent
My, Azecm IKhan,
Superintendent

S_Huﬁersiwtédeent, Home & TAs Department.

Soperiichdent, Govermors Seacariat
(FATA)

Mr. Mir Ahmad,
Superintendent

Superint'endent, Industries, Commerce,
Minera! Dev. Labour and Tech. Education.
Department

15.  |Mr. Jehangir Khan,
Superintendent

L_*____/_J_—______ -

| E—

Superintendent, Industries, Commerce,
Mineral Dev. Labour and Tech. Education
Department

Mr. Ghazi Khan,
Superintengent

Superintendent, E&A Department

Private Secretary

Mr, Anwar-ul-Hag, o

Private Secretary, Heaith Department

Fs. \Mr. Mushtaq Ahmad

!;Pri\'rate Secretary, Chicef Minister's Secretariat.

Superintendent

Siddiqi, Private Secretag__‘
Mr. Muhammad Ayub, |

e

ESuperintendcnt, Education Department

Mr. Qasim Jan,
Superintendent

a _ R
- T e N i A “\\. 0
‘Supumtendent, t&AEEpaereQ}) S e
e S Ly
\_,Q/ o Cﬁt AL R
\ - '¢“‘ (.‘.:\ . -:.:“\
Cont'd page-2 "~ A
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Consequent upon the above the foilowmg postings/transfers are

. hereby ordered with immediate effect:-

$.No | NAME OF OFFICER FROM TO |
1. Mr.Sardar Al Section Officer {Current Section Officer (Acting
I I .Charge), E&A Dept, Charge), E&A Dept.
2. Mr. Abdul Raziq Section Oificer (Current Section Officer {Acting o
: Charge), Schools & Charge), Schools &
| _ Literacy Department. Literacy Department.
ll 3 Mr, Muhammad Yagoob § Seclion Officer {Current Section Officer (Acting
i i Charge), Fnance Depl. Charge), Finance Depl.
4. Mr. Farmanuliah Section Officer (Current Section Officer (Acting
Charge), Governor’s Charge), Governor's
Secretariat (FATA). Secretariat {(FATA).
5, Mr. Abdul Aziz, Section Officer (Current Private Secrewry to
Charge)/PS to Minister for  {Minister for Education
Education NWFP. NWFP.
6. Mr. Farhad Khan, Section Officer (Current Section Officer (Acting
' Charge), Finance Charge}, Finance
Department. Department.
7. Mr, Shah Jehan, Section Officer (Current Section Officer (Acting
Charge), Agriculture Dept. | Charge), Agriculture Dept.
8. Mr. Johar Ali Shah, Private Secretary to Private Secretary to
) Additional Chief Secretary, jAdditional Chief Secretary,
ey NWFP, NWFP.
' 9. |Mr. Zafeer Gul, Private Secretary, E&A Section Officer (Acting -
Department., Charge), E&A Depl.
10, Mr. Usman Shah, Private Sccretary, Health | Section Officer (Acling
Department. Charge}, Health Dept.
i1. Mr. Samin Jan, Private Secretary, Food Section Officer {(Acting
e e . | DEDATIMEN. Charge), Health Dept.
12. Mr. Muhammad Qasim, . | Superintendent, Home & Seclion Officer (Acting
: TAs Department. Charge), Home & T.As
Dept,
13. Mr. Azeem Khan, Superintendent, Governor’s { Section Officer (Acting
Secretariat (FATA), Charge}, Governor’s
Secretariat (FATA).
14. Mr. Mir Ahmad, Superintendent, Industries, | Section Officer (Acting
Commerce, Mineral Dev. Charge), Industries,
Labour & Tech. Education |Commerce, Mineral Dev.
Dept. & Tech. Education Dept.
s 15. Mr. Jehangir Khan, Superintendent, Industries, |Section Officer (Acting
L ' *  {Commerce, Mineral Dev. & {Charge), Excise & ~
Fnlde? Tech. Educatior: Dept. Taxation Dept.
16. Mr. Ghazi Khan, Superintendent, E&A Section Officer (Acting
Department Charge), E&A Dept.
17, |Mr. Anwar-ul-Haq, Private Secretary, Health  |Section Officer (Acting
Department Charge), W&S Dept.
18.  [Mr. Mushtaq Ahmad Private Secretary, Chief Private Secretary, Chief
Siddigi Minister’s Secretariat, Minister’s Secretariat,
NWFP.
19. Mr. Muhammad Ayub, Superintendent, Educalion {Section Officer (Acting
Department Charge), Information &
Public Relation Dept.
20.  |Mr. Qasim Jan, Superintendent, E&A Section Officer (Acting
Department. Charge), E&A Dept.
21. Mr. Ghazanfar All,

PCS(SG) BS-17

Section Officer, E&A Dept.

Section Officer, Higher

Education Dept.

CHIEF SECRETARY,

N.W.F.P.

U e =



er file.
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ENDST: NO. SOE.II(ED)3(122)2003, '

Dated Peshawar the 10,7.2004. |,

All Adm:mstratlve Secreranes to Govt of NWFP Peshawar.,

S.0. (Secret)/(Admn)/E.IV/E. O/Programmerﬂ_xbrartan E&A Dept

10.PAL: Lo All Addl: Secretaries/Dy: Secrelares in ESA Dt_pullmunl

b&ﬁm KHAN :)

SECTION OFFICER (E-II) .

A copy is forwarded to i~

1.
2. Secretary to Governo:: NWFP/FATA Scctt:, Peshawar.
3. Secretary to Chief Minister, NWFP,
4. Accountant General, NWFP Peshawar.
5.
6. Officers concérned. . .
7. P.S. to Chief Secretary NWFP,
8. PSto Agd:t:onal Chief Secretary NWFP,
9. P.S. to Secretary Establishment NWFP.
11.7ersonal files of the officers concerned.
u Office Orde; file.

press, P

eshawal. g
- -' ‘L'BL/V/—/-) Z >3 >¥
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1O BE SUBSTITUTED FOR SAME NUMBER AND DATE =

GCOVERNMENT OF NWFP '
ESTABLISHMENT DEPARTMENT °

Dated Peshawar the 19™ February, 20¢8

NOTIFICATION:

No: SOE-IED)3(45)2007:
Provincial  Selection Board,

Superinter:

The Competent Authority, in consultation with he

Is pleased to order the promolion of the follow ng

wdents / Private Socrelanea to Provincial Management Service {BS-17) on
sregular basis with immediate effect:-

”! Sr. #]F | Name of officer E Present postmg

= s

Mr, Muhammad Sayyar

Sectlow Ofﬁcer Works & Sewices Dept

2. Mr.Masood Pervez
Siddigui
3 Mr. Rozam Khan

Section Officer Home &Tribal Affairs
Depariment.

Section Officer, Home &Tribal Affairs
Department.

4 Mr. Muhammad Naseem

Section Officer, Governor's Secretariat.
Mr. Akhtar Muhammad Assistant Director, National Accountability
Bureau.

6. | Mr-Muhammad Siddique | gocion Officer, Finance Department,
I/ -

7. | Mrs. Tahira Jabeen Section Officer, Establishment Depariment, .
8 Mr. Azam Khan Private Secretary to Chief Minister, NWFP.

9. | Mr. Fazl-e-Rahim Section Officer, Industries Department.

[ 19. | Mr. Abdul Aziz

Private Secretary to Minister, Law &

| Parliamentary Affairs, NWFP.
11, | Mr. Farhad Khan Section Officer, Home &Tribal Affairs
Depariment.

12. | Mr. Muhammad Yaqoob Additional Private Secietary to Chief
: | Minister, NWFP, ]
13, | Mr. Shah Jehan. Private Secretary to Minister for Schools &
N Literacy, NWFP,

14 | Mr. Johar Al Shah

{
|
-

Private S¢cretary to Additional Chief

| i Secretary, NWFP.
15 | Mr.Zafeer Gul

Private Secretary to Minister, Power &
Irrigation NWFP.

o Section Officer, Population Welfare Dept.

17, | Mr. Samin Jan Section Officer, Health Dept

-18. | Mr. Muhammad Qasim Section Officer, Home & Tribal Affairs Dept
19, | Mr. Azeem Khan Section Officer. FATA Secretariat.

_20. | Mr. Mir Ahmad Secticn Officer, Industries Dept.
_21._| Mr. Ghazi Khan Section Officer, Administration Dept.

22. | Mr. Anwar-ul-Hag Section Cfficer, Works & Services Dept,
23 | Mr. Mushtag Ahmed

eSS Private Sacr etary to Secretary to Chief
Siddiquii Minista:, NWFP_

_18. Mr. Usman Shah




‘ 04, | Mr. Miuhammad Ayub Section Officer, Schools & Literacy Dept \ '

]
| 25 | Mr. Qasim Jan Assistant Secretary, Benevolent Fund Cell,

Administration Department. |
56, | M. Umar Faroog Section officer, Chief Minister's Secretariat. |
i : - .

! Section Officer, Zakat, Usher, Social Welfare
| & Women Development Depit.
1
|

| g | Mr.Muhammad Igbal Section Officer, Science & Technology & | J

1 Information Technology Dept.

| 57 | Mr. Muhammad Humayun

- On their promotion the above officers will be on probation for a period of .

one year in terms of section-6(2) of NWFP Civil Servénts Act 1973 read with Rule-15(1)

of NWFP Civil Servants (Appointment, Promotion and Transfer) Rules, 1989. They shall
continue working against their present postings. '

CHIEF SECRETARY,N.W.F.P.

ENDST:NO: SOE-IIED)3({45)2007 Dated Peshawar the 22, February 2008

A copy is forwarded to -

1. All Administrative Secretaries to Govt of NWFE,
2. Secretary to Governor, NWFP.

Principal Secretary to Chief Minister, NWFP.
Accountant General, NWFP, Peshawar.

Additional Secretary, Benevolent Fund Cell, £grinistration Department.

Additional Director (Admn), National Accountability Bureau, PDA Complex Block-!i,
Phase-V, Hayatabad NWFP, Peshawar.

- S.0.(Secret)/(Admn)/E-IV/E. O/Programmer/Librarian, E&A Dept.
. Officers concerned.

-
8
9. P.S. to Chief Minister, NWFP,
;
1
1
3

.5

-P.&. to Chief Secretary NWFP.
<. to Principal Secretary to Chief Minister, NWFP.
P.3. 1o Secretary Establishment NWFP.
2.8, 1o Additional Chief Secretary, NWFP,
14.P.S. to Minister, Law & Parliamentary Affairs, NWFP.
15.P.5. to Minister, Schools & Literacy , NWFP,
16.P.3. to Minister, Power & Irrigation, NWFP., |
17.PAs to All Addl: Secretaries / Dy: Secretaries in E&A Department.

18 . Personal files of the officers concerned.
18, Office Order file. .

20.Manager, Govt Printing Press, Peshawar.
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4 BEFORE THL NWFP SERVICE TRIBUNAL, PESHAWARY

-2

TR

-. Appeal-No. 612/2008

Date of Institution. . 16.04.2008 \
Date of Decision .7 13.03.2009

Muhammad Igbal Khattak,
Assistant Political Agent Khar Bajaur Agency

VERSUS

. Government of NWFP through Secretary Establlshment Department,
Peshawar,

2. Gowvt. of NWFP through Chief Secretary, Peshawar {Respondents)

APPEAL U/S 4 OF THE NWFP SERVICE TRIBUNALS ACT, 1974

AGAINST THE IMPUGNED NOTIFICATION NQO.SOE.II (E&D) 2

(192)2007 DATED 19.2.2008 WHEREBY THE APPELLANT WAS o

PROMOTED, ON REGULAR BASIS W.E.F. 19.2.2008 INSTEAD OF TN T

30.11.1999, AND ORDER NO.SOE-II (E&D) 2(192) WHEREBY HIS : |
SSED. -

¢ e —— A S

DEP M

MR. SHAKEEL AHMAD

Advocate For appellant.
MR, ZAHID KARIM KHALIL, For respondents.
| Addl. Government Pleader,
" MR, JUSTICE (R)SALIM KHAN, .. CHAIRMAN. -
MR. BISMILLAH SHAH, . MEMBER. :
] :
JUDGMENT

JUSﬁCE (R) SALIM KHAN/ CHAIRMAN.-The present appeal No.

g 512 of 2008 by Muhammad Igbal Khattak and appeaIINo 513 of 2009 b\,
hierad Khan mvolved similar questions of law, therefore, these are td:\E' : i
together for arguments and disposal. ' K |

2. Muhammaii Iqbal Khattak was promoted as Tehsildar on requiar

basis vide order:dated 28.12.1988. He was promoted to PCS(E.G) (BPS-17)
on temporary basis vide notification dated 06.03.1996. He contensded that
many posts became vacant, but the appeallant was promoted to (BPS-i?j 0N
reqular basis on 18.2,.2008 with immediate effect, insltead of ante-ciatiné of
his promotion to the date on which the vacancy fell to his turn in the :

-

S




/ -

seniority lists of oﬁ‘“cervs of PCS (E.G). His departmental appeai was iejected
on 22.03.2008. The present appeal was ﬂied on 16.4.2008 which 1;. w|1h|n
time. The case of ;}hmad Khan (Appellant) is similar to the l_.ase of
Muhammad Igbal Kha'tt,ak on facts also. His‘ eppeal is also within timé:.'.

3. The respondents contested the appeal on many ¢:ounds,
including the ground :Ehat no one could claim a vested right in prorﬁotjon or
in the terms andl conditions for promc;;tiorx to a higher post. .

4, We heard the arguments and parused the record.

5. The 1earned counsel for the appellants contended 1hat the
appellants were temporar:ly posted to BPS-17 post on 06 .3.1996, out Uiey
remained silent, because they did not have a vested right for promotion to 2
higher poét. The ap;?eliants have already bgen considered for promotion and
have been found ei-jgibie and fit for reQular promotion to BPS-17 post,
therefore, the princ'jiales embodied in the judgment of the Augqust Supreme
Cowt of Pakistan ré"iported as 1990 SCMFi 1321 are not applicable to their

- cases, In fact, the; vacanues had become available for the appellants as -

eariy as on 30 11 1998, and it was the responsibility of the, ofnc.al

‘respondents to expeditiously deal with tl:.e cases of the appellants for (heir

. regular'promotlon. ffhe appeliants cauld pot be punished for no faull on their

side, or for delay caused by the official 1espondents In proi:essing the cases

of the appellants, He relied on 1997;.PLC3' (C.S) 77, wherein it has b:eer'\ .peld

' in para 3 as under:-*

"On behalf of the Government it is contended that no civil servant
has a right to claim that he should be promoted from a back Jate
even rhough a vacancy may be existing on the date from which
the promotion is being claimed. This is no doubt true but there
are no orders by the Government that the . respondeiits/
petitioners should be held up for some time. The de/ay in making
the promotzons occurred entlre/y gue to the reason that the
officials of the Education Deparfment could not carry out a fairly

" simple exercvse within a reasonable period. In the circumstances
it will not be: appropriate for this Civil Petition to interfere with the
arar of tha Sarvice THbunal, Lesve Is refused.”

This judgment wé% in the petition for leave to appeal against the jdgment
dated 19.02.1995 of the Punjab Service Tiibunal. It is worth-mentioning tha!

o A o 4 hTh E—A _——— e — & « s =



.J Ante- datmg of promotion, after_consideration of the cardrdate
,sp|r|ng for such promotron after he was ‘found eligible and fit fou such
promotlon and is promoted is an eqtabllshed principle of law. Such 3
gandudate cannot be punlshed for any de!ay caused by the departm;.nt In
Hrocessmg his case for promotion. The order of promation, therefore, pas lo
te ante-dated to the daLe on whnch thq ‘vacancy for his turn bt.came

auaﬂabfe or to the date on which he actu,aily took charge of the post on

' O[ﬁoatmg/actmg charge basis, whichever is ater.

d )
i

7. The A. G'Fi' contended that the present appeals were miserably

tnne barred and both the appellants were estopped by their own condijct to

ﬁle the present appeals In fact, the prmc:ple embodied in the ]ucigment ,

wported as 1990 S(.MR 1321 was apphcable to the cases of the appellant.s
from 06.3.1996 to' 18.2,2008. They could not claim promotion av of ught
The principle embodied in the judgment reported as 1997 PLC (C. S) 77
became applicable to their case on 19.2, 2008 Cause of action arose tn the
appellants for cialmlng ante-dation of therr promotion as prayed fcn only
when their cases were considered for promotion, they were found ehﬂlbfq
ar;;i fit for promotlon and their promotion orders were issued, though with
i, ned|ate effect. They filed their departmental appeals within t|me from, the
da;e of the impugned order dated 19.7. 2008, and their appeais were
rE!J =cted on 22.3. 2008 They filed Service Appeals on 16.04.2008. The
departmental appeaic as.well as the Servqce Appeals were well within tlmL

| . o

i
!1-

8. The AG P further contendwd that according to the praviso

coutamed in sub- sectlon (2) of Section 22 of the N.W.F.P Civil Servants Act

1973, “no representatlon shall lie on matt ers \elating to the determmatlou of

ﬁmass of a person to hold a particular post or to be promoted to a hlgher E
: po..t or grade.” Judgment cited as 1990 SCMR 1321 was, then, apphc.:b!e

anc, appeliants could not file representat:,)n {hus stage has already pas* ed.
Thg appellants have been considered for holumg the higher post after tnelr

- prulnotlon to that hrgher post, and the;r Ftness for such promotion dnd

hoh,lng of post has a!ready baen dcterm]ned The judnment elted. ag 1997




C{ @)

, ! 5) 77 has become applicable after deterfmimation of fitness of the -
.':"\"

trpoellants The qucstlon In these casas iy not the determination qf fitdess
; ‘I

but is the right of ante-dation of their. promohon The appellants had vested
tight for consideration of promotion on thelr turn, whenever it was, and,
when found fit on determmatlon of fitness, at any stage they had a (ight to
lanm ante-dation of their _promotion -to the dates on which the vagancies
: were available for_their respective turns or from the dateson whi Ln they

uctually took the charge of their resox_ctwe posts, whichever were Iater in’
hme. , 3

-

: The A.G.P also contended that according to sub-rule (6) uf Rule-

of the N.W.F, F&' Civil Servants (Appoiniment, Promotion and Transfer)
Rules 1989 ° actmg charge appointment shall not confer any vested right for

LAG.

rt,gular promotion’ 'to the post held on acting charge basis.” The aopqllants
h3ve never clalmed any vested right for reguiar promotion to the post which , _

ney held on actmg charge basis, on the basis of acting charge appo:ntment e b
In fact, they did not have such a right, They remained silent for a long time

knowing that they did not have such a right on the basis cf acting Cllargt..

1 appointment. They, however, had a vested right, as civil semants for

s coosnjeration for promotion, when the authority was to consider someone
PL | .rcn promotion against the vacancy. No other person could be con51dered tlil
tho appellants were so con‘;idered They, therefore had a vested rlght foi
ame -dation of the1r promotlon only when they were regularly promoted but
frcm the date when the vacancy became avallable for their turn.
| '10‘ The A. G.P further contended that, according to the North \vest
'Frc,nt*er Provmce1 Provincial Management Service Rules, 2007, notlﬂeq on
11, 05 2007 vide \lo SOE.II(ED)2(14)2007, ‘The NWFP Provincial Civil Service
: (Se “retariat/Executive Group) Rules, 1997 were repealed. ‘He was of the.
b wew that the N, W F.P Provincial Management Service Rules, 2007 had cume
i,_-v,_ mtg force at once w.e.f. 11. 05.2007, while the orders of promotion of ‘the
pguliants were nssued on -19.02.2008. He bUbﬂ'lIttEd that the promo;ion
ordvrs wWere covered by the new rules, there;ore the appeliants could not
ctann any beneﬁt out of the aiready regeal&d rules of 1997 In ardasre

A

( clarqy this, controversy, It is necessary; 16° freptoduce the r’
i LR X
: Sen\rks.. }

o -



A k The North-West Frontier Province Provincial Civil
{:&xte (Secretariat/Executive Group) Rules, 1997 shall stand
repealed after: the retirement of existing incumbents of both the
A% cadres. Separate seniority list of . both the cadres shall he
maintained under the existing rules:and they shall be promoted
at the ratio of 50:50 . The existing incumbents of PCS (E. G) an]_d
(5.G) in different pay scales, for the-purpose of their promotion,
shall continue to be governed under the said service rules ty!
the retirement of the last such incumbent. ” .

I.Thr.*. 3bove rule, by ltself, clarifies that the rules of 1997 shall noy stand
repealed before the }etirement of the existing incumbents of both the cadres |
Ebf Secretariat/Exeg:utive Groups, and shall remain in force till the reti}emf:nt
pf the last such incumbent. 1t furthericlariﬂed that separate seniority, list of

(Joth the cadres shall be maintained imde.r_ the existing rules. The ‘existing

(lules for such incumbents are the N.W.F.P Provincial Civil %ervice
('Secretariat/Executi\_r‘;ﬂT Group) Rules, 1997. It was also cla;iﬁed that such
- incumbents shall be?lpromotgd at the ratio of 50:50. It means that out of
. each two vacanctes,;é one vacancy shall be given to-Secretariat Group, while
another vacancy shé}! be given to the Executive Group. Further clarification
. is to the effect that the existing incumbents of PCS (E.G) and (5.G) in
- different pay scales :_shall continue to be Qoverned under thel.ruies of 1997
for the purpose of -their promotion, and this process is to continue il the
rt’;\tirement of last such incumbent. Both the appellants belonged t thg_
'. E%ecutive Group of'CivII'Servants. They were to be governed unde;r the

. N‘;W.F.P Provincial Civil Service (Secretariat/Executive Group) Rules, 1997

b;{:fore 11.05.2007, “and they have to be governed undér the sbovgy )

m’}antioned rules of 1997 till the retirement of the last incumbent of a POST it
Sécretariat Group/Executive Group. '

[

11. The cases of the appellants are, therefore, to be governgd i
aaf:ordance with the provisions of Section 8 (quoted above) of the .new

N.W.F.P Provincial Management Service Rule:s, 2007, The record sho

N " ws that
. vagtancies were avaliable for the appelia

nts _{gut they were not prom
jOtfgn W .

ote.d at

[}
¢

date of |aking

R i
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In the light of the above, we accept both the appeals, and direct

he official respondents to ante-date the promotion of each of the two :

4 ippellants to the respectwe dates on which a vacancy became available for
ﬂ he respective turn of the appellants or from the respective dales pf thesr
’? aking charge of such vacancy on ofﬁmatmg/actmg charge bams whichgver
»:"’ s later. The appellants are entitled to the costs of ther respective litigation
3]
i from the official respondents.
g ééc-&
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ivir. Shakeel Abed, ASC
(in bhoth). '

Date of heanng: 24.0% 2012,

LUDGMENT

EJAZ AFZAL KHAN, e Toeee appoals walh the leave of the ..: ;
- . | - .

Cournt have ansen out of the judiment datea 11.3.2009 of the Service
. T i .

Tobunal whereby apoeals filed by the resoondents swere allowed.

2‘ ,:j.

The points raised and nalcd winle granting leave read as
ungder:- -

e : !
"We have, heard:the learned counsel i some length. We are
inclhined td grdnt leave mer-pia on e pomnt as to whether

AW
e
the legaldagd. factual aspects of the controversy have been

-m‘
dilated U ' rand decided by the Tribunal in accordance with

relcvantfi les i.e. Rule 8 o1 the NWFP, Piovintial Civil
Service {SecretanaUExeClut:vc (.roup] Rules, 1997 and Rule

9(6) Of l

s NWFP Cwvil Servants tAppomiment, Promolion

"_Rules, 1089, 1t v~ also 10 be examined as 1o

whether,t ,stop gap-attangeraznt Can be equated to Lhat of

yked e made a'jplluable o« K"E D
|

Z

1
v

Su ntendent
Suprems fourt of Pakistad
| - KABAD !

\

=
IN THE SUPREME COURTHFP\F\E\IHK .
(APPELLATE JURISDI ™ . '
PRESENT: ' S
MROJUSTICE @ive o0 E
MRJUSTICE 1 i - i W15 R CARED )
C. As. No. 860 to 861 of 20t | L
(On appeal against the judgmet
132009 passed by NwWEP
Triburzl, Peshawar 1n Appeals No g I
and! GH of 2008).
GOVJ of NWFP thi Secy. [ . Beoentasg anethen {in Loth cases) ,
Appeilanis i ,
. NI v
Muhammad lgbal Kiattak. (in CA B60/10) 'f
Ahmed Khan. ; . {in CA.861/10)
-Respondenls
For the appellants: ~ian Muhibuilah Kalakhel, Sr.ASC.
' Niss, Tehmina Suhibullahy, ASC
NMir Adar Khan, ACR,
tin both)
For the respondents: Mafiz S. A Rehman, Se.aSC, : ¥
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b Fehsildars whew oo voamatyn Since a short 3 i 1', o
q 1
. ) i ) i . ! .
i auestion offaw e e e herelone, the case 0 EREI
;--:'. be lisied asier : e el e liataion tn the Ia
' H e N 3
. ! i ' 1
meanwhile i Sgnee judgment Fshall ::
" 1@TNGIN SUSPEI ! N
: ! CoF ! '
I - - . . . i I
3 v Leamed  counsel appeiany as babali of the! appcHants I bt
| _ . ! ! Do i ;g;’if}
contended that though the Governo of i Ievace consultation with the i Lo ié 1
) . ! ol ; oo
Provincial, Selection Board w.e pileasad i3 aider the promotion of the o : '. i
: : 1 e
I L o A
responde_qts i BPS-16 as Extra Aszistani Commissioner 10 BPS-17 in the Ex- e , A IR
A . . |
' il 1 . [
L , . ' ! . i L
PCS {E'B}i Cadre with immecliate effect en purely lempotary basis vide ;o 1*-?'-. i
| 1 ; N N '
nolification dated Peshawar 6" Maich, 136, yod it could not earn them any i by
|3
. , . . ) . o
benefil or entitle them to a vested nghi notwrthslanding they have been : ; o
o
promoted on reguiar basis with immediain cifeal vide notification dated ' :
19.2.2008. They, the learned counsel.added, could not have claimed any P
ante-datnd promotion even on the accurce of any vacancy in such scale " ¢
Y L '
1 violaton of Section 8 of the Civil Services et o Rude 9 of NWFP Civil :
Service {Executive Group) Rules. 1997, as deadedly pomonon is nol a .- o
vesied u&n /\ppr‘al belore the dey t.m..: sat satherily, the '|cnr-1ed counsel ) . : . -
added, ar belore ihe Tribunal clamsing anesdated promotion was, therefore, o
miscoincrived. The learned Tribunal, the izarncd counsel maintained, could < Py
. 2 . . ’ .l’:@’“ﬁ@ 1 \ Kt
not have allowed such appeal when it lended (9 mar the senionily of many Lo TR : L
others in the run. The learned counsel o support his contention placed ‘ '1 ;
: ' -.
' \ 1
reliance on the cases of “Wajahat Mussam, Assislant Director, Social , i
| | ! S
Welfare, Lahore and 7 others. Vs, Province of the Punjab, through Coe
' ) 1 {
it
Secretary, Somal Welf_ and Zakat, Lehore and 81 others” (PLD 1991 5.C. |
R e ' [ } !
it .
82), “Sh. Anwar Hu 'm, Assistant- Director, Labour Welfare, lahore c i !
Bk . s .l
Region, Lahore. Vs, GoVernment of the Puniab throtigh Secretary, Labour . 0
N 3 t { v
: r . : )
Depa:tmem and ot ,s” (1985 SCAWR 1201), “Nazeer Ahmed. Vs. _ .‘
: . . :
' Governmant of Smdhﬁg ough Chief Secrotry Sindh, Karachi and 2 others” )
1!- : 13
(2001 SCMR 352} ’l.chemmeni of Pakistan through iF“"b"Shm‘""t L o
. i
3 .
?
= "
v .
I
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Islamabad” (2005 SCMR 1742).

‘ e * - |
. - I
vivision, tsiamapad and 7 others. Vs, : ] 1azl Fod

Mameed Alditar Niazi, Academy of

bt
and others” (PLD 2003 S.C. 110). /8

Administrative, Walton Trming, Lahore

The learned counsel nexi cantendnd that o change in scale by means of

promotion 15 not autamatic but.dependeni on a process involving selection,

therefore, any change in scale ~viihout =uch piocess being violative of the '

. hY ..
relevant law and rules, camot be maintained. The inarned counsel o

support his contention placod reliance on the case of “Abid Hussain Sherazi. |
|

Vs. Secretary Mlo Industries and Production, Government of Pakistan,

v_' “ ,'O‘,n-tr-m.-v- *;r'-,aﬂ' "“ 3
: 5 -

4.7 . As against that learned counsel appearing on behalf of the

respf'ondents defended the impugned juc!gment by contendlng that where a

vacancy QCCUrs in the next higher scale, the Civil Servant offmatnng or

wo1k|ng on acting charge basis thereagainst is not considered (or promollrm ‘
“ '3 : ¥ 'Ih '

or lhe process of r;aguiar promotnon is celayed on account of letharglc
0 v i H
amtude of the competent authority or any other exigency so- caHed the Civil
| : Al

. : v

Servant who'is subsequently found fit {or such promotion on regular basis
cannot be deprived of the salary and other fonsequennal henefits attached o0

such post. Learned g:bunsel to support s contention placed reliance on the t
NN ) '

cave of "Lugman Zarcen and othces. Vs, Secretary Education, NWFP and
'\'

othurs” (2006 SCMR}.‘ISBB}. The 'Imwru d Lounsei next runlamdcd that though

fl

U-.é NWFEP - Civil er\ucc (Secretariat Group) Rules, 1997 have been

Y. P Proyinclai Manngement Service Rules, 2007 but the -

_(_a_.
@
Q,
=3
®
01
=
(.
=

afore the change in rules would not affect the service

tructure of the rndents or rlgi‘\ls accruing thereunder. The leamed

L AR
Jeoth o St AD




“Lugman Zarecn and others. Vs,

) p

(2006 SCMR 1933),

under :-

While dealing with the'reservations of

Secrelary Education, NWEP and others”

this Court vl dealing wirth

s then a positisn admitid on all sides thai nothing

existed in the veay nfothe pets ibonerg on 31 8.2000 which

could have disentitind them o regular promotion to the

posts in questton and that it was only the usual apathy,

negligence and bureaucratic red-tapsim which had deprived

the petitioners of the fruits that they deserved. The

petitioners could not be permitted 0 be punished for the

faults and inaction af others. Ve are of the view that where

a post was available against vhich 3 civil servant could be

promolted; where such a civi Servant was qualified to be

promoted to such a-higher post, where he was put on the

said higher post on oificiating or acling charge basis only

because the requisie exerciic of allowmng ihe iegular

promotion 0 the said POSL veas i;c.-ng defayed by the

competent authotity and where he wvas subsequently, found
fit for the. sard promotion and was so promoted on regular
basis thenlhe was en(::!cd not vnly ( the salary allaching o

the said posts but also to alf consequential benefits from the

vary 'date: from which he had been put on the said post on

o:’ucratmg or acting charge basis and we hold accordingly”,

counsel for the appel[ah},_}l1is Court held as under -

“A bare peru.sa! of these judgments would ihus, show that
this Court;pa{d always accepted the prnciple that a person

who was Jgs ‘ed to hold a hpher post to which he was

Submque romoted on regufar basis. was entitled 1o the

salary e(c nachmg to such 4 post for the period that he

_;- tha[ he would alss be entitied to any ather
j'\-'." en

ma/ be associaied with the sard post and

_-";,
"t’!,{'

ENYs D promoted 10 the same rrom the date from

E

-an sdentical issue held as

the nature expressed by the learned

L
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which he was aifowed 0 hole the sardf?' r._.boﬂ unless N A
justifrable reasons exisied Lo hold x.u"lerw: _' ' ‘ \ ' ; .
HK‘ 3 P ) 1 !
. ; - 3 P
When this being the state of things 08 factual and \é% plam we don’t think
| Hrd
the judgment of the learned Service Tnbuna! is ope,n wo any exceplion. The ,
-1; i
1udgments rendered in the cases of “Wajahat Hu55a‘i?1 Assistant Directog, '
:‘3 »
Social Welfare, Lahore and 7 othms Vs. Provmccx’sot the Pun jab, through
\ L,g,- .
Ly . ,
Secretarxl Socsal Welfare and Zakat, Lahore and? 81& others #Sh, Anwar b
_u;; . . ’ .
.- Lk
Hussaln, -Assnstant Director, Labour \/\elfare Lahore Region, Lahore. Vs. H 9
3 ’
uvernment of the Punjab thrnugh Secretary, L‘abour epartment and :
others”, ”Nazeer Ahmed. Vs. Government of Smdh" through Chief Secrelry '
Sindh, Karachi and 2 others”, Government of pakistan through
1
Establishment Division, islamabad and 7 ot'ners. Vs:':Hameed Akhtar Niazi, |
academy of Admlnistr'ative walton” Training, lahore and olhers” and
vpbid Hussain Sherazi. Vs, Secretary Mio Industries and production,
) !
Government of Pakistan Islamabad”, (supral cited- by the learned counsel ' ;
. g |
{or the appcllants are not applicable to the case in hand because of Wheu P
. \ . '
distinguishable facts and features. , oo ' . i
9. For the reasons discussed above, these appeals being without
o . - 'R
merit-are dismissed. — .' : o I
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GOVERNMENT OF KHYBER PAKHTUNKHWA @ o
ESTABLISHMENT DEPARTMENT

—

Dated Peshawar the July, 25, 2012

.-

B cea

.4

NOTIFICATION

NO.SOE-II{ED)2(423)/2010/Vol-1I:- In pursuance of Judgment of
Supreme Court of Pakistan dated 24.05.2012 in CPLAs No. 860/2010 and 861/2010

. titled Govt. of Khyber Pakhtunkhwa through Secretary Establishment and others versus

Muhammad Igbal Khattak and Ahmad Khan and Judgments of Khyber Pakhtunkhwa
Services Tribunal dated 13.03.2009 & 09.04.2009 in service appeals No. 612/2008,
613/2008 & 575/2009 titied Muhammad Igbal Khattak, Ahmad Khan & Latif-ur-Rehman
versus Govt. of Khyber Pakhtunkhwa through Secretary Establishment and others, the

competent authority is pleased to ante-date the prometion of following PMS BS-17

officers w.e.f the dates as mentioned against each with all back benefits/conscquential
benefits and re-designate them as PCS(EG) BS-17:- :

| S.No. | Name of PMS BS-17officer for ante-dated 4@3& ante-dated
\ . ___|promotion as PCS (EG) BS-17 L  promotion as PCS (EG) -
\ _ 1. Mr. Muhammad Igbal Marwat ( Retired on 31..07.2009 27.12.2005 -
| . 2._|Mr, Riaz Muhammad Baloch (Retired on 28.02.2011) ~ 126.01.2000/-7
. 3.\ Mr.Muhammad Farcoq .27.122005 -
'\ 4._| Mr. Zaarmat Ali (Retired on 05.03.2010) ¥ 15.05.2000
5.7 Mr. Muhammad Zaheer-ud-Din (Retired on ¥/ 29.05.2000 /
L. ..113.08.2011) RV _
. 6._{Mr. Ahmad Khan Orakzai ; .01.06.2000 /
|~ 7._| Mr. Muhammad Iqpal Khattak _ 07.06.2000
| _ 8. | Mr. Muhammad Javed 10.01.2001 ~

9.1 Mr. Azam Jan Khalil 10.02.2001 "

10, 'Mr. Anmad Jan Afridi 08.04.2001/

11. | Mr. Nazar Gul Mohmand _ 09.04.2001
- 12.{Mr. Muhammad Hanif (died on 31.03.2010) 7 14.04.20017
_ 13,1 Mr. Tahir Muhammad | . . 27.12.2005
'~ 14, | Mr. Muhammad Rafiq (Retired on 01.03.2012) v/ ©27.12.2005 .

15. | Mr. Muhammad Fakhruddin 113.11.20017
16, ! Mr. Farzand Ali . 03.03.2005
7. l Mr. Rehmatullah Khan Wazir 13.11.2001 7.
| 18,1 Mr. Qaiser Khan 13.11.2001°
L 19 Mr

1
.20, { Mr, Azizuliah Khan Mehsud |

26.12.20017

13.01.2002 v
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‘ _..21. [ Mr. Naeem Anwar Khan
22. | Mr. Loi Khan (Retired on 02.11,2010) ~/
_23. | Mr. Damsaz Khan
24, | Mr. Habibullah Wazir
25. | Mr. Zafar Ali Khan

_Mr. Gul Wahid (Retired on 13.03.2011)
- Mr. Abdul Mateen

28. | Mr. Akbar Jalal

Mr. Khaista Rehman

_Mr. Shams ul Alam
Mr. Fazal Rehman

32. | Mr. Latif ur Rehman (died on 25.10.2010) &

Mr. Rashid Mehood

4. | Mr. Muhammad Jamil

Mr. Khurshid Anwar
Mr. Perhezgar Khan

.| Mr. Mushtag Ahmad . .
- L Mr. Naimatullah (Retired on 24.09.2010)

Mr. Momin Khan (Retired on 14.06.2010) -

0. | Syed Ismail Ali Shah Gillani
tl. | Mr. Ahmad Khan

12, | Mr Jan Muhammat
t3. | Mr. Saeed ur Rehman

; : s
44, | Mr. Muhammad Israr(Retired on (2.01.2012)

Mr. Arshad Naveed

LMr. Hidayatullah

| Mr. Said Ahmad Jan

Mr. Abdul Hamid Jan

49. | Mr. Muhammad Tunhzb (Retired on 12.06.3012]

Mr. Sultanat Khan (Retired on 14.08.2010) v

51| Mr, Subhanuliah (Retired on 12.05.2012)

| Mr, Muhammad Siddique

53. | Mr Fakhru Zaman

| Mr Fida Muhammad (Retired on 30.10.2010) +/

M..r_ Atta-—u-r-ﬂghflﬂé]nu- .

o4 Mr. Ibadat Khan
_.25. | Mian Asfandyar
_..26. | Mr. Rasool Khan
27

58. | Mr, Muntazir Khan
59.
60

60. | Mr, Shahab Hamid Yousafzai -
L. | Mr. Thsanullah
62. ] Mr. Ghulam Habib

\

09.04.2002 ¥,

@D

14.09.2002 A

29.05.2004
23.05.2002 -~
29.05.2004
31.08.2002 -
13.11.2002 =
04.03.2003
24.03.2003
© 27.12.2005
29.05.2004
27.12.2005
129.05.2004
29.05.2004
29.05:2004
.29,05.2004
.25.05.2004
.26.05.2007
- 27.12.2005
26.05.2007

09,01.2006

- 01.02.2005-

09.01.2006
27.12.2005
26.03.2005
109.01.2006

© _17.05.2005

113.01.2006
27.04.2006
13.04.2006
13.04.2006
25.05.2006

11.09.2006
11.09.2006
26.05.2007
26.05.2007
©23.12.2006
23.12.2006
31.12.2006
16.02.2007
16.02.2007
16.02.2007

CHIEF SECRETARY
KHYBER PAKHTUNKHWA

\

o




ENDST: NO. & DATE EVEN.
A copy is forwarded to--

|
L. Additional ChiefSecretary, Planning & Dey. Department, Khyber Pakhtunkhwa. ' E
2. Additional Chief Secretary(FATA), FATA Secretariat. o | !
3. Senior Member, Board of Revenue, Khyber Pakhtunkhwa. o
4. Secretary to Governor, Khyber Pakhtunkhwa.
5

Principal Secretary to Chief Mintster, Khyber Pakhtunkhwg.
0. . All Adiministrative secretaries (o Govr. of Khyber Pakhiunkhwa.
7. All Divisional Commissioners in Khyber Pakhtunkhwa.
8. All District Coordination Oficore n Khyber Pakhtunkhwa.
9. Al Palitical Agents in FATA,
10. Accountant General, Khyber Pakhtunkhwa.
11, Accountant General{PR) Suh Office, Peshawar,
L2, All District Accounts Officers in Khyber Pakhtunkhwa.
13. All Agency Accounts officers in FATA,
14. Officers concerned.
15. P.Sto Chief Secretary, Khyber Pakhtunkhwa.
16. PSto Secretary Establishment, Khyber Pakhtunkhwa.
17. P.S to Special Secretary(Estt) Establishment Department.
- 18. PAsto AS(E)/AS(HRD)/DS(E} Establishment Department.

P
{,7
' 19. Office order file. ; 9’
Wiseod”
, e
( B/ASSUM)
) SECTION OFFICER(E-II)
'J}fm._ﬁﬁgﬂ;f’ .

me e g T
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IN THE SUPREME COURT OF PAKISTAN .
. ’-—-'—
. (Appellale Jurisdiction) @

Present:
Mr. Justice Anwar Zaheer Jamali

Mr. Justice Sh. Azmat Saeed

CIVIL PETITION NO.254-P OF 2013

(Ou appeal from the judgment dated 21.2.2013

of the Khyber Pakhtunklnua Servize Tribunal,
.+ * Pesiurwar passed in Appeal Nv.1358/2010)

) Government of Khyber Paklitunkhwa through . ... Petitioner(s)
Secretary Establishunent Department, Peshawar and
others .

Versus

Azam I:(han ' Respondent(s)

For LhelPetitioner (s) Mian Arshad Jan, Addl. AG KPK

Respondent . In person

Date 6 hearing 05.3.2015

OROER

i
|

Anwar Zaheer Jamali, 1.- Aller hearing the submissions cf the

‘ ' leaméld Addl, Advocale General, KPK, we are satisfied that the relief granted

to the respondent by the Tribunalin ils judgment is in accordance with law.

! Moreover, there is no substantial question of law of public importance

g '!Iegun this petition, which ray justify invoking the jurisdiction of this

rticle 212(3) of the Constitution of the Islamic Republic 0.

7S 'E:Oe'f&\
5ol

Ty ; ‘
. . \ “w.h .." | . |
._%‘UP%kIE‘{;‘r«h,l 7’5ﬁ : the petitioners. Dismissed. Leave cefused. oo oo -
Fﬂg‘-a-‘.z)-"f - ‘
Sd/f- Anwnr Zaheer Jani

Sh. Azmat Saeed, J

g

.
L s

: Deputy Registrar,

Peshawar, | Sﬁﬁr_eme Court of Rak
05.03.2015 _ ~___ Eeshawan
Not approled for reporting ) '
Sofdar /f o

I.
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MR, SAADULLAH KHAN MARWAT,

*

. Appeal No. 1358/2010

{

_ Date of Institution. 19,7.2010
Date of Decision 21.2.2013

Azam Khan son of Azad Khan, Section Officer (Police-1),
Home Department, Government of Khyber Pakhtunkhwa,
Peshawar.............. e {Appellant)

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary, Establishment
Department, Peshawar. '

2. Government of Khyber Pakhtunkhwa through Chief Secretary,
Peshawar....... Y {Respondents)

. APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL" ACT 1974 AGAINST THE IMPUGNED
NOTIFICATION NO.SOE-III(ED)3(45)2007;, DATED 19.2.2008 OF
_RESPONDENT NO.2, WHEREBY THE APPELLANT WAS PROMOTED
TO PROVINCIAL MANAGEMENT SERVICE (BPS-17) ON REGULAR
BASIS WITH .IMMEDIATE EFFECT ON 19.2.2008 INSTEAD OF
2.12.2003 AND ALSQ ORDER DATED 11.6.2010, OF RESPONDENT
NO.1 WHEREBY HIS DEPARTMENTAL APPEAL WAS NOT ACCEDED ™77
TO_IN VIOLATION OF RULES AND REGULATIONS.

Advocate For appellant.

MR: SHERAFGAN KHATTAK,

Addl. Advocate General For respondents.
. SYED MANZOQR ALI SHAH, .. MEMBER
. MR. NOGR ALI KHAN, . MEMBER
JUDGMENT -

| SYED MANZOOR ALL SHAH, MEMBER.- This appeal has been filed by
Azam Khan, the appellant under Section 4 of the Khyber Pakhtunkhwa Service
Tribunal Act 1974 against the order dated 19.2.2008 of.respondent No.2, whereby
he waé' promoted to Provincial Management Service (BPS-17) on regular basis with

. immediate effect from on 19.2.2008 instead f:2.12.2003 and against the order

dated 11.6.2010, whereby his departmental appeal has been rejected. It has been
prayed that on acceptance of the appeal, the respondents may be directed to
antedate and regularize promotion of appellant as Section Officer BPS-17 (SG)
\wief, 2:12.2003 instead of 19.2.2008. o

2. Brief facts of the case as averred in the memo: of appeal are that the

appellant while serving as Private Secretary in the Civil Secretariat was appointed




(]

Lo

as Section Officer. (BPS-17) on acting charg basis with immediate effect by the
competent authority vide ordér dated 2.12.2003. He was subsequently promoted
on regular basis vide notiﬂcration dated 19.2,2008 with Immediate effect instead
of ante-dating his promotion w.e.f. 2.12.2003. The appellant agitated the matter
savaral Uinen through appealsfapplicetlons to higher authorities for seeking hs
vested rights regarding anterdation of his promotion from the date when the
vacancy was avallable in his turn, but in vain, Fbehn'g oggrieved, the appellent filed
departmental appeal on 29.4.2010, before the competent authanty, which was
rejected vide order dated 11.6.201Q, hence the prgscnt appeal.

3. After receipt of the appeal, pre- -admission notices were issued to the
- respondents. Despite of repeated ad]ournments for three times, the respondents
"failed. to-file written reply. On 15.10.2010, the appeal was admitted to regular

hearing. Writen reply by the respondents filed on 6.12.2010 and contested the

.appeal. / i
4, Arguments heard and record perused. -
‘ 5. The learned counsel for- the appellant argued that a3 large number of

posts of BPS-17 of PCS(Executive & Secretariat Groups) were fallen vacant to the

share of promotion quota since long in the Civil Secretariat even then the appeliant .
alongwith others was appointed as Section Officer (BP5-17) on acting charge basis
vide order. dated 2.12.2003. On 18. 2. 2008, the appellant-was promoted on regular

- basis with immediate effect 'instead of ante- datmg his promoticn when clear -‘,_i'

|

-vacancy was available for hum and deprived him of his legitimate rights. He stated &W
that if 3 civil servant was. asked to hold 3 h]gher post to which he was @, \_
subsequently prorﬁoted on régular basis, was entitled to the salary etc. attaching A
to éuch post for thé period that he held the same and also entitteﬁ to any other . N
benefits including seniority .efc. because it was the duty of the respondent e . .
department to promote.him bn reqular basis against a post available for him. He
relied on a }udgment of the august Supreme Court of Pakistan as repmted in
2006~ _SCMR-1938. ‘He, furthcr stated that vide consolidated judgment dated K
13.3.2009,. in similar nature cases of Muhammad Igbal Khattak and another in -
Service Appeal No. 612;200é, wherein on acceptance of the appeal, the official
'respondents were directed to ante-date promotion of each of the two appeliants
to the respective dates on which a vacancy became avilable for the respective
turn df the appellants or from the respective dates of their taking charge of such
vacanc(/ on officiating/acting charge basis, whiche{:er is later. This judgment of the
Tribunal has alsc been upheld by the august Supreme Court of Pakistan vide
judgment dated 24.5.2012 in C.As No. 860 to 861 of 2010. The appeliant being

.
T



7~

o

o]

e

srmllarlv placed person is also entitied to the same treatment. He requested that -
the appeal may be accepted as prayed- ror

7. The learned AGFI argued that the appellant was appomted as Sectron

Officer (BPS-17) purely on temporary basis as well as stop gap arrangement which.

do not accrue any right. Under sub rule-4 of Rule-9 of (Appointment, Promotion

and Transfer) Rules 1989, appmntces against a temporary vacant post are liable to

: rr_vers:On till the return of the lien holder of the post against which he was

oromoted{appointed fance acting charge appaintient does nolt confer any right
for the purpose or regu[ar promotion. However the appellant was appomted on

acting charge basis agamt the post reserved for initial recruitment. On

promulgation of PMS Rules-2007, a working paper was prepared and placed before
the PSB, which in its meeting held on 6.2.2008, considered name of the appellant
and recommended for promation to the post of PMS (BPS-17) on requiar basis. So

far as the gquestion of back benefits is concerned, the appellant is getting all

financial benefits of BPS-17 w.e.f. the date of his appointment on acting basis. He
requested.that the.appeal may be accepted as prayed for.

8. The Tribunal while ag‘reeing with the arguments advanced by the
learned counsel fdr the appeliant observes that the appellant was promoted  as
Section Cfficer (BPS- 17) on. acting charge basis vide order dated 2.12.2003, As per
ruhng of the august Supreme Court of Pakistan  if 8 Civil servant was asked to

. haid a higher post to wh|cr'1 he was subsequently prorhoted on regular basis, was

)

o

9.

entrt!ed to the salary etc. attaching to such post for the period that he held the
same and also entitled to a]ny other benefits including seniority etc. because it was
the duty of the respondent‘ department to promote the appellant on regular basis
agamst a _post availabie for hrm at relevant hme Judgment dated 13.3.2009.in
Service Appeal No. 612/2008 has also been- upheld by the august Supreme Court
of Pakistan vide Judgment dated 24.5.2012in C, As No. 860 to 861 of 2010.

In view of the above, the appeal is aocepted to the extent that the
respondent; department is directed to ante-date promotion of the appeltant from

the date of avaﬂabmty of post in his quota, Parties are left to bear their own costs.
File be consrgnod to tl;he record.

ANNOUNCED

| 03122015 jv_ 4§%§;/>; ;,Zégazé;’/gidi
"L‘. . - 7 '1*-:‘ )
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! Abdul Samad

Deputy Qec:etai\/ (Budaet)t--
Finanre Depa:tment .
Gove! of K.p K
Clwl mac pLanar PPCﬁawar_i

A

2. !’hrum Ahmad:,

S R A L ST

'Dra‘ul by %erretar\/ ( PCY
Gf‘]’\/! Of K. P K _
Crvil F_Jn,cretan_at, D,-:e‘s.-ha,war.‘
3. Mihanmacg iqmaﬂ ‘Quirashi f.
Dr‘ull s Secretary :%" ' L o
~ocal Govt, & Rural Deveioomem D‘é‘ﬁ'a-.}ftfff@emt:, \
Cove of K. poK ‘.'; - o e ‘ .
Crvl fnr:@tau iat, Def hawar N | X o3
: , . oy
A Redr Gt - i - - i
Deputy Secretay . R
Sporls Taursm Arrjhology : Muzsemi.;- &Z,,,ﬁﬁouth . ;lx'F-Ea.ir:-;.
Deparlment, SO ' AN
Govt of K.PK.
C|\/|I Lecre anat D:'es,hawar-_.; .
S Taj i\f‘ ahammari ,
Deputy ‘Eecretdrv (Budqet)f-_
Fingtice Depaitmeﬂt '
ert ufl 1K P K Co :
Cn\m ‘wpc:etama[ Dechawgrf.} T
: .
6. Muhzownad Raees,

Deputy Secretary T

Home & Tripal Affairg Dem-w"-eﬁt
Gove of KopK .

Crvid Secoreta: taf, Peshawar
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cfiect. 1 o1s averred in the petibons -that” although the . ... i

notificathon  af thea regularizatine was lsw‘cd with
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/ the year 2004, all- the peutioner. il

heen abserved thai 1f the Tribunal or the Supreme Court
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Subject:-

M ety PEAC 2 s Padenkhwa | -
: Vi

/ D[at\::. 23 AL 7/ ( 4’0

The Chief Secretary,
Govt: of Khyber Pakhtunkhwa
Peshawar.

APPEAL FOR PROMOTION ON REGULAR BASIS FROM THE DATE
OF OCCURRENCE OF VACANCIES / ACTING CHARGE BASIS.

Respected Sir,

| alongwith other officers of Civil Secretariat had submitied a joint appeal

on dated 04-04-2013 on the subject noted above, but action is still awaited. | beg to

submit again as under:-

fil.

i,

vii.

viil.

That the appellant is serving in the Civil Secretariat Peshawar against the
post of Deputy Secretary (BPS-18) on regular basis. '

That the appellant has got at his credit a long tenure of service standing

more than 30 years.

That the appellant was previously serving as Superintendent (BPS-16) in
the relevant depariment, Notification was issued on
10.07.2004 by the Provincial Government in consultation with Provincial
Selection Board, whereby the appellant was appointed as Section Officer
(BPS-17) on Acting Charge Basis with immediate effect. Copy of the said
notification dated 10.07.2004 attached as Annexure-A. :

That the appellant had been serving on the above said post in hig
officiating capacity and it was 19" February, 2008 when the notification
with regard to the regularizations of the appellant for the Acting Charge
Section Officers to the Section Officer (BPS-17) in Provincial Management
Service (PMS) was issued with immediate effect (Annexure-B), after
serving in PCS Secretariat Cadre from 02-12-2003 to 18-02-2008.

That right from the issuance of the above said notification, the appellant

has been struggling for his right of regularization from the date of his
acquiring the Acting Charge i.e. 10.07.2004.

That in the meanwhile, some colleagues of the appellant being on the
same footings have approached to the Service Tribunal and a detailed
judgment with regard to the regularization of the appeliant was issued by
the Service Tribunal in Appeal No. 612 & 613/2008 dated 13.03.2009,
whereby the above said relief was granted to the appellants by the
Tribunal. Copy of judgment is attached as Annexure-C.

That, however, the said judgment of the Service Tribunal was challenged
before the Supreme Court by the Establishment Department and the
Honorable Apex Court was kind enough to give an elaborate and detailed

judgment with regard to the same grievance on 24.05.2012. Copy of the
said judgment is attached as Annexure-D.

That as a result of the above said judgment of the Honora
Court of Pakistan the notification with regard
the petitioners frem the dates of t
relevant posts was issued. Copy of t

issued by the Establishment
Annexure-E,

ble Supreme

heir taking Acting Charges on the
he said notification dated 25.07.2012
Department is attached herewith as

to the ante-date promotion of .
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iX. in another case Government of Khyber Pakhtunkhwa Vs Azam Khan, the
Supreme Court of Pakistan upheld the decision of the Khyber
Pakhtunkhwa Service Tribunal in the service appeal No.1358/2000 and
granted relief to the appellant (Annexure-F).

X. In another writ petition No.2640-8/2012, Abdus Samad and others Vs
Government of Khyber Pakhtunkhwa, the Peshawar High Court Peshawar

granted relief to the petitioners by extending the benefit of judgments in
the similar cases (Annexure-G).

Xi. Recently the Khyber Pakhtunkhwa Service Tribunal has decided in the
Service appeal No0.1589/2011 Muhammad Jamil Vs Government of
Khyber Pakhtunkhwa to allow the benefits of the judgments in the service
appeal, cited above in the same manner as was prescribed and indicated
in the above judgments (Annexure-H).

xii. That in the light of the above noted facts the appellant aiso did not
approach to the Honorable Service Tribunal as his case being totally
identical to the cases of the Civil Servants who had agitated the above
said matter before the different forums including the Service Tribunal, High
Court and the Honorabie Supreme Court of Pakistan, hence the appellant
is therefore, legally entitled to be treated alike and any denial from his
above said right from the Establishment Department side will not only be
un-constitutional. discriminatory and also contradictory 1o their own

notification issued above for the regularization of the other Civil Servants
being on the same footings.

xiii. That by not extending the benefit of the judgment of August Supreme
Court mentioned above to the appellant, Establishment Department i also
in clear violations of the directions as issued by the Supreme Court of -
Pakistan contained in 1996 SCMR 1185, the relevant partition where of is
reproduced below for the ready reference:-

“we may observe that if the tribunal or this court decides
a point of law relating to the terms of service of a civil
servant which covers not only the case of the civil servant
who litigated but also of other civil servants who may
have not taken any legal proceedings, in such a case, the
dictates of justice and rule of good governance demand
that the benefit of the above judgment be extended to
other civil servants, who may not be parties to the above
litigation instead of compelling them to approach the
Tribunal or any other legal forum. The above view was
reiterated in 2005 PLC (CS) 368 and followed in 2006 PLC

(Csy 11,

xiv. That the Establishment Department is under obiigation in terms of Article
190 of Constitution of Islamic Republic of Pakistan, 1973 to act in
accordance with and to comply with the above un-equivocal difection of
the Apex Court and extend the benefit of the above said 1udgmént to the
appeliant was equally entitied to the same relief and refrain from forcing
them to individually approach the Service Tribunal for the same relief as
has already been granted by the different tegal forums including the
Haonorable Supreme Court of Pakistan.

oo Bt e uted e chsRe i e it el b GONED: page —'g._:f?,‘g



/ - @

2. it is therefore, requested that on 'acceptance of this appeal, the
Esiablishment Department may please be directed to act in accordance with the law by
extending the same benefit Ito the appellant which has already been allowed to the
equally placed other Civil Servants of Executive Group/PCS Group and PMS Group Iin
accordance with the judgment passed by tihe different forums inciuding'the judgment of
August Supreme Court of Pakistan and the appellant may please be given his
regularization from the date of the téking of Acting Charge basis and not from the date
of issuance of the Notification l.e. 19-02-2008 (Annexure-B). |

Yours faithfully,

Deputy Secretary (BPS-18)
Relief, Rehabilitation ang

Settlement Department,

Dated:- 20-11-2015
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THE! DATE: OF OCCURRENCEﬂ OF VACANCIES / ACTING
CHARGEBASIS i
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-| 4

|
. l. !
DearSir, . i ! 5 P . i
; . ) T . r J l

! I
[am clucc'tcd to refer to your appe'ﬂ ofiithe subject and to inform that the

same bcmg devoid of mclrlt ha* been rcm‘cttcd by lhc pompetent authority.

D P 1O

1 | -I: |r i
i [
vl { ] i i YoursTaithfully,
R o I
| | t <3 e
l L o
! = M SECTION OFFICER (E-I) -
Fi
GOVERNMENT OF KHYBER PAKHTUNKHWA
RELIEF REHABILITATION & SETTLEMENT DEPARTMENT
Endst: No: 1- 3 /2014 Dated /¥.02.2016

Copy of the above is forwarded to Deputy Secretary RR&S Department for information and

necessary action. . -
- - /

SECTION OFFICER {ADMN;)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR

Service Appeals No. 242 of 2016

 apah MURAMIMEE AYUD ..ot ee e e eee ettt et (Appeliant)
&f‘(
¢ Versus
4" - 1. Chief Secretary, Khyber Pakhtunkhwa. '
9. 2. Secretary to Govt. of Khyber Pakhtunkhwa, Establishment Department.
q. 3. Secretary to Govt. of Khyber Pakhtunkhwa, Finance Department.
........................................................................... {(Respondents)

PARAWIéE COMMENTS ON BEHALF OF RESPONDENTS NO.1,2&3

BRIEF

The appe!ialnts have requested for antedation of their promotion in BS-17 w.ef.
the date of their acting charge appointment in BPS-17. These officers while working as
Supdt / Private Sécretaries were appointed as Section Officers on actling charge basis
against the postsl falling under initial recruitment quota under rule' 9(3) of Khyber
Pakhtunkhwa, Civil Servants (Appointment, Promotion & Transfer) Rules, 1988, Later
on, they were prorlnoted as PMS BS-17 on regular basis upon availability of vacancies
in therr share. According to rule 9(6) of Khyber Pakhtunkhwa, Civil Servants
(Appointment, Prorl‘lnotion & Transfer) Rules, 1989, "acting charge apﬁ)ointment shall not
confer any vested right for regular promotion to the post held on acting charge basis”.
Hence. plea of thé appellants for antedation of their promotion is not justified: The
judgements of Serivices Tribunal and Peshawar High Court, Peshawar referred by the
appellants in cas:es of Mr Muhammad Jamil and Mr. Abdul Samad & others

respectively are also challenged by this department in Supreme Court of Pakistan and

are subjudice.

Respectfully Sheweth,
PRELIMINARY OBJECTIONS:

|
1. That the appellants have got no cause of action/locus standi to file the instant
appeals against the respondents.

2. That the appeals are not maintainable.

3. That the appellants have presented the facts In manipulated form which
disentitles them for any relief whatsoever.

4, That the appeals are barred by law/time.

5. That this Honourable Tribunal lacks jurisdiction in the matter.

6. That the appellants have suppressed material facts from the Tribunal.

7. That the appeilants have not come to the Tribunal with clean hands.

8 That the appél]ants are estopped to file the instant appeals due to their own
conduct. _

9 That the appeals are bad for non-joinder of necessary parties.

10.  That the instant appeals are hit by Section 4(1) (b) (1) of the Khyber
Pakhtunkhwa, Services Tribunat Act, 1974.
11, That the appeals are hit by laches.



~ ONFACTS: - o : C -

1. Needs no comments / Pertains to record. T

Wt
s

2. Correct. Pertains to record.

. Upon availability of vacancy in their share, the appellants were promoted to PMS
B8S-17 on regular basis in 2008 and PMS rules were promulgated at that time.
Moreover, as per rules, promotion is always notified with immediate effect.

4. Incorrect. The referred appeals i.e. 612 & 613/2008 were filed by Mr. Muhammad
Igbal Khattak and Mr. Ahmad Khan, who belonged to PCS (EG) cadre. As posts
were available in their share, hence Services Tribunal, Khyber Pakhtunkhwa
ordered to antedate their promotion and the said judgment of Services Tribunal
was also upheld by the Supreme Court of Pakistan. Accordingly, their promotion
was antedated.

e PSR TR TN
w

5. As explained above.
8. As explained in Para 4 above.

7 Incorrect. The Service Tribunal, Khyber Pakhtunkhwa had only directed to
antedate promotion of Mr. Azam Khan w.e.f the date of occurrence of vacancy in
his share. The said judgment of Services Tribunal was also upheld by the
Supreme Court of Pakistan. As the promotion of the officer was made at the right
time, hence a compliance report’ has been forwarded to Supreme Court of
Pakistan as well as Services Tribunal, Khyber Pakhtunkhwa.

8 The Provincial Government in consultation with Law Department has filed CPLA
in the Supreme Court of Pakistan against the referred judgment of Peshawar
High Court, Peshawar and the case is subjudice.

9 The Provincial Government in consultation with Law Department has filed CPLA
in the Supreme Court of Pakistan against the referred judgment of Services
Tribunat, Khyber Pakhtunkhwa and the case 1s subjudice.

10.Incorrect. The departmental appeals of the appellants were rejected as they were
devoid of merit and appellants were not entitled for grant of antedation of
promotion.

ON GROUNDS:

A. Incorrect. The letter dated 27.11.2015 vide which the appellants were informed
about rejection of their departmental appeals is justified, according to law, norms
of justice and is hable to be kept intact. .

B. incorrect The appellants were appointed to the post of Section Officer on acting
charge basis against the posts falling under initial quota under rule 9(3) of Khyber
Pakhtunkhwa, Civil Servants (Appointment, Promotion & Transfer) Rules, 1989.
No posts were available in their share for promotion.

C. Incorrect, The case of appellants is not identical to the referred cases of Mr. lgbal
Khattak and Mr. Ahmad Khan as both belonged to PCS (EG) cadre and posts
were available In their share. Their promotion was antedated as Supreme Court
of Pakistan also upheld the judgment of Khyber Pakhtunkhwa Services Tribunal
in Service appea!l No. 612 & 613 of 2008.

D. This department in consuitation with Law Department filed CPLA in the Supreme
Court of Pakistan against the referred judgment of Services Tribunal and the

case is subjudice -




E. Incorrect. The cases of appellants are altogether different from the cases of Mr.

lgbal Khattak & Mr. Ahmad Khan as .already.explained above. However, the
instant appeals are similar to the cases of Mr. Abdul Samad & others in Service
appeal No. 2640-8/2012 and Appeal No. 1589/2011 filed by Mr. Muhammad
Jamil wherein rehef has been granted to the.appellants by Peshawar High Court,
Peshawar & Services Tribunal Khyber Pakhtunkhwa respectively. However, this
department inconsultation with Law- Department has filed CPLA in Supreme
Court of Pakistan agalnst above mentioned judgments and cases are still
subjudice. !

| . .
F. Incorrect. As explained earlier.
. 1 |

G. The‘responderits may also be allowed to forward additional grounds.

|
In the light of the above mentioned submissions'/ facts, the instant

| : . .
appeals being deveoid of merits, legal footing and badly time barred may be

dismissed.

wol.

(Responden*cs No.1&2) Secretary Finance Department
- {(Respondent No.3) [Et
| AT
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BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR.

B e A R s I

Service Appeal No. 242_/2016

Muhammad Ay#b VS Govt: of KPK & others

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-11) All objections raised by the respondents are incorrect and
baseless. Rather the respondents are estopped to raise
any objection due to their own conduct.

FACTS:

1. Admitted correct by the respondents as the service record of
the appellant is present in the concerned department.

2. Admitted correct by the respondents as the service record of
the appellant is present in the concerned department.

3. Incorrect. The appellant was appointment as SO (BPS-17) on
acting charge basis in 2004 which means that post of BPS-17 is
available at that time and according to superior Courts
judgment that if post is available then civil servant should be
promoted on regular base rather than acting charge base.

4. Incorrect. The post was also available at the time of promotion
of the appellant on acting charge basis as the appellant was
promoted on acting charge basis at that time and according to
superior Courts judgment that if post is available then civil
servant should be promoted on regular base rather than acting
charge base.

5.  As explained above.



Q

6. As explained in para 4 above. -

7. Incorrect. While para 7 of the appeal is correct.
|
8.  Not replied according to para 8 of the appeal. Moreover para 8
of the appeal is correct.

9.  Not replied according to para 9 of the appeal. Moreover para 9
of the appeal is correct.

10. Incorrect. The appellant has good cause of acti:on therefore he
departmental appeal which was also rejected for no good
ground.

GROUNDS:

A) Incorrect. The impugned orders dated! 01.02.2016 is
against the law, facts, norms of justice and material on
record, therefore not tenable and liable to be set aside.

B) Incorrect. The appellant was promoted to t!he post of BPS-
17 on dated 10.7.2004 on acting charge base which
means that post the post of BPS-17 was available at that

time. |
C) Incorrect. While para C of the appeal is correct.
D) Not replied according to para D of the aﬁpeal. Moreover

para D of the appeal is correct.

E) Incorrect. The case of the appellant is similar to the cases
mentioned in para E of the appeal, therefore the appellant
is similarly placed person and also entitled for the same

relief.
F) Incorrect. As explained earlier.
G) Legal.

It is, therefore, most humbly prayed that the appeal
of appellant may kindly be accepted as prayed for.



APPELLANT

Through:

( M. ASIF YOUSAFZAI )
ADVOCATE SUPREME COURT,

( TAIMUR HAN )
ADVOCATE HIGH COURT.

AFFIDAVIT

It is affirmed and declared that the contents of rejoinder
are true and correct to the best of my knowledge and belief.

Yo

tcﬁ;_DEPONENT |

Lo,

MR 2 rhi
2.3 o

e -
T

T
Ta. ‘



