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The appeal of Mr. Aftab Ahmad resubmitted today
by Mr. Amjid Ali Advocate. 1t is hixed for preliminary

. Parcha

hiearing before Single Bench at Peshawar on

Peshi is given o appellant/counsel for the date [ixed.
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The amended appeal of Mr. Aftab Ahmad son of Gul Jamal r/o Ismail Abad Post office
Jamal Abad District Swabi received today i.e. on 08.02.2023 is incomplete on the following

score which is returned to the counscel for the appellant for completion and resubmission within
15 days.

1- Memorandum of appeal is not signed by the Counsel.
2- Alfidavit be got attested by the Qath Commissioner.
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B BEFORE THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL, PESHAWAR

ServiceApp‘ealN% 2 2023

Aftab Ahmad ......ccoeeiiiiiiii e, Appellant
VERSUS
District & Sessions Judge, Swabi and others..,.. .Respondents
' INDEX
S.No. Description of documents, Annexure Page

1. | Memo of appeal with affidavit. [—&

2. |Addresseslof parties . 7

3. | Copy of the CNIC & Domicile- A 0-9

4. | Copy of the drivers’ license B /e

5. |[Copy of the appointment order C /-
dated 31.03.2022 and service card /13

6. | Copy of the salary statement D Il

1. | Copy of the impugned order dated E ‘
06.10.2022 /S

8. |Copy of departmental appeal F / 4 F/?
dated 19.10.2022 _

9. | Copy of the judgment of the G o 2
Hon'ble - 'High Court dated . _ A5
10.11.2022] o

10. | Waklatnama : _ EPN

AJe 15/
Appellant
. Through
Amjad Ali (
Advocate

Supreme Court of Pakistan
Cell: 0321-9882434 '
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
'TRIBUNAL, PESHAWAR

Service Appeal No. 3 2’3 /2023
' |
Aftab Ahmad S/0 Gul Jamal

R/o Ismail Abad, Post Office, :
Jamial Abad, District Swabi. ... Appellant

VERSUS

1.  District & Sessions Judge, Swabi.

S 2. Registrar,;Peshawar High-Court, Peshawar.

3. - Appellate- Authority, Senior Puisne Judge Peshawar _

High Couiyt, Peshawar through Registrar. _

. .Resp_dndents

1

SERVICE APPEAL U/S 4 OF KHYBER
PAKIFH:'UNKHWA SERVICE TRIBUNAL
ACT,: '1974 AGAINST ORDER N0.6‘97.1-94‘
F-53) *D.S'] DATED 06.10.2022 P}ISSED BY
 RESPONDENT NO.2, WHEREBY
APPELLANT HAS BEEN TERMINATED
FROM  SERVICE, AND  THEREBY
DEPARTMENTAL  APPEAL  DATED
'19.10.2022 REMAINED UN-RESPONDED
mﬂ; LAPSE OF 90 ”D}IYS, WHICH IS

ILLEGAL, AGAINST LAW AND FACTS.



Sir;- ‘ _ @ '
Appellant humbly submits as under:-

1}  That appellant is a permanent resident of District Swabi
as evident from his CNIC and domicile. (Copy of the
CNIC & Domicile is attached as Annexure PRY)

2) _ That appellant _is duly qualified and also ‘possesses
. drivers’ license issued by the Khyber Pakhtunkhwa
- Transport & Transit Départment, which is wvalid till

01.04.2027. (Copy of the drivers’ license is atfached

as Annexure “B”)

3) That appellant'was appointed as Driver (BPS-8) in’
District Judiciary Swabi in open merit vide appointment
order dated 31.03.2022. (Copy of the appointmént, .
order dated 31.03.2022 and service card is attached

as Annexure “C”)

4) That appellant performed duty to the entire satisfaction
of his super?ors and there is no complaint whatsoever

against the appellant.

5) ‘That appellant performed duty to the satisfaction of his
superiors and received salaries. (Copy of the salary

statement is attached as Annexure “D”) .

8) That appélla;mt has been terminated from service with
immediate effect vide‘ Office .Order No.6971-94/(F-
§3)/DS] dated 06.10.2022 passed by the learned District
& Sessions Judge, Swabi which is illegal against law and
facts. (Copy: of the impugned order dated 06.10.2022.

~ is attached as Annexure “E”)

-



1)

8)

A

C.

(2

That\ app'elllant filed - departmeﬁtal appeal  date
19.120.2022, which remained un-responded after lapse
of 90 days which too is illegal, againsf the law and facts.
(Coi:ny of dgpartmental appeal datedI19.10.2022' is

attached as Annexure “F”)

That the impugned order is illegal, against law and facts

on the following groﬁnds:-

e

- GROUNDS.

Because as per recent judgment of the Hon’ble‘High :
Court dated 10.11.2022 in case of “Irfan Ullah...Vs..
Federation of Pakistan”, It has been held that even a

probation is entitled for regular inquiry. (Copy of the

. judgment of the Hon’ble High Court dated
10.11.2022 is attached Annexure “G”)

That because as per 1997 SCMR 1552, the Hon’ble

apex.Court held as under:-

“Terminating the servilces of a probationer
on the ground of unsatisfactory work will
not amount to dismiss'ai or removal from
service, however, if such employee is to be
tgnnihated on acco‘unt of certain
allegations then even if such employment
is contractual yet holding proper
departmental proceedings _ would be

mandatory”

Because as' per judgments of the Hon’ble Peshawar
High Court Peshawar, Services Tribunals & Supreme

Court of Pakistan, even a probationer is entitled to the



)

proper procedure under KP Efficiency & Discipline
Rules, 1973 in the shape of charge sheet, statement of
allegation, regular inquiry, show cause notice and
personal hearing, if he is charged for misconduct or

any offence under the said rules, reliance is placed on
PLD 1974 SC 393.

'Because the impugned Office Order No.6971-94/(F-
53)/DSJ dated 06.10.2022 passed by the learned District

& Sessions Judge, Swabi is illegal, against law and facts.
Because appellant is innocent and falsely charged.

Because neither any inquiry has been conducted nor

the appellant has been associated with any inquiry.

Because neither any charge sheet has been issued nor
statement of allegations has been given to the appellant
nor any inquiry has been conducted nor any show

cause notice has been served upon the appellant.
Because no regular inquiry has been conducted.

Because appellant has been condemned unheard and
the principle of Audi Alteram Partem is violated which
as per consistent judgments of the Hon’ble Supreme
Court of Pakistan reported in PLD 1964 Sc & PLD 2019
SC 119 in famous case of his lordship Justice Qazi Faiz
Isa by a full Court decided with a majority held that
principle of natural justice like Audi Alteram Partem is
enshrined in every statute whether specifically
provided or not, so non-giving of show cause notice for
04 allegations mentioned in the impugned order dated

06.10.2022 is against the spirit of the said judgments.




Because the date of appointment of the appellant is
31.03.2022 and date of termination is 06.10.2022
whereas the appellant was appointed for an initial
probationary period of 01 year extendable upto 02
years and worthy District & Sessions Judge, Swabi was
required to assess the performance -of the appellant
upto 30.03.2023m, but the worthy District & Sessions
Judge, Swabi was in so hurry that in short span of 07
months, the impugned order has been Ppassed which is

glaring illegality and the impugned order need to be
set-aside on this score alone.

Because the allegation No.l regarding poor driving
skills and escaping major accident on motorway on two
occasions is also fabricated and self-creation and not
supported by any oral and documentary evidence.
Moreover, the appellant underwent driving test
conducted by the KP Transport & Transit Department,
wherein the appellant is issued a proper drivers’
license on 31.03.2012 which shows that appeliant is a
trained and experienced driver for the last 10 years.

Because the second limb of allegation No.1 regarding
no knowledge of Traffic signals is squarely against the
driving license issued and still valid upto 2027. -

Because the non-concentration on driving despite
repeated warnings is also incorrect as no warning has

been issued to the appellant nor mentioned any date or

diary number or receipt and the non-concentration on |

driving is incorrect as neither supported by any oral or
documentary evidence.

Because the worthy District & Sessions Judge, Swabi
was taking the duty of cook from the appellant at his
official residence at Judicial Colony, Swabi which
appellant was performing to the entire satisfaction of
his high ups.

(&




appellant was performing to the entire satisfaction of ( g
his high ups.-

O. Because the notice mentioned in the 1mpugned order

has not been served upon the appellant.

P.  Because impugned order is malice driven and based on

malafide and it appears that the post of the appellant is
~ vacated through such illegal orders so as to ad]ust the
blue-eyed of the officials.

-

Q. Because appellant ‘is-jobless and entitled for back _

benefits. -
\
‘PAYER

It is therefore, humbly prayed that on acceptance
of this appeal, the-impugned Office Order No.6971-
94/ (F-53)/DS] dated 06.10.2022 passed by the learned
District & Sessions-Judge, Swabi may please be set-
aside and the petitioner may please be reinstated in

service with all service and monetary benefits.

Any other relief which this hon’ble court deems:
appropriate in the circumstances of the case though not
specifically asked for may kindly also be granted.

Dated:

Appellam),v PARe O7IR

L
\ ~ ADVOCATE
Throughﬁjo}cyrr‘wd COURT

Amjad Ali (Madan)
Advocate
Supreme Court of Pakistan

AFFIDAVIT

I, do hereby affirm and declare on oath that the

- contents of the appeal are true and correct to the best of my

knowledge and belief and nothing material ‘has been
concealed from this hon’ ble;l;p :

N
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE @

' TRIBUNAL, PESHAWAR

Service AppealNo.___ - /2023

AftabAhmad.......l...‘...._. ........ . e e Appellant
District & Sessions,; ]udgé, Swabi and othefs..',...Respondgnts
- ADDRESSES OF PARTIES

APPEILLANT

Aftab Ahmad S/o Gul Jamal
R/0 Ismail Abad, Post Office,
Jamal Abad, District Swabi.

RESPONDENTS *

" 1. - District & Sessions Judge, Swabi.
2. Registrar, Peshawar High Court, Peshawar.

3. Appellate Authority,  Senior Puisne fudge Peshawar
High Court, Peshawar through Registrar.

&ﬂxx g;f,,;» ("

~ &

Appellant /j ADVOCHTE
SUbegen !H L0 )UE 'l
(*./"C/J/

Through
Amjad Ali (IMardan)
Advocate
Supreme Court of Pakistan
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AFTAB AHMED
" GUL JAMAL,

00B 16 Mar 1981 " Y
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&2, msTRIcT & SESIONS JODGE, SWABI i |

;Aggointme!_tt Order
31* March, 2022

On recommendation of the Departmental Selection Committee, the Competent

Authority is pleased to order the appointment of the following candidate as Driver (BPS-

06), with effect from the date of assumption of charge of the post, subject to production of

medical fitness certificate & verification of educational testimonial from the concerned

quarter:

58

A-_ t.iX-‘rfS!»{‘-’ s

o7 s kiR dr M £ LT T !-‘,‘,,.’}_wm -1?\*_;-‘ e ‘ —
i

i ~}i
Cof Candidale) 7 Eather s Natme

I

Driver (BPS-06}

Aﬁab Ahmad Gul Jamal (Open Merit)

1.

iii,

V.

,

vi.

His appointment to the post shall be subject to the following terms and {:onditions:

He will be governed by the Khyber Pakhttmkhwa Civil Servants Act, 1973 and
Khyber Pakhtunkhwa Government Servants (Appointment, Promotton & Transfer)
Rules, 1989 & other rules applied fromi time to time. \

He will be atiowed the minimum pay of BPS-06 plus other aliowances é,s_,

admissible under the rules. If the pay of the appointee is more than the minimum of

_ BPS-06, he will be allowed to draw pay which he was drawing before his

appomtment, subject to permission by the Competent Authority. His pay will be
fixed at proper stage in BPS-06.

He will’ bc governed by such rules and instructions relating to lcavc T.A, and
Medical Attendancc as may be prescribed from time to time.

He will be on probation initially for a period of one year extendable upto two years. -

He will be eligible for continuance and eventual confirmation in the post on
satisfactory completion of his probationary period. His services shall be liable to be
dispensed 'with at any time 'without notice and assigning any reason before the
expiry of the period of his probation/extended period of probation, if, his work or
conduct dunng this period is not found satisfactory. In the event of termination
from servnce, fourteen days notice or in lieu thereof fourteen days pay will be paid
by the Govemmem In case of resignation, he will give one-month notice to the
Competent Authority or in lieu thereof one month pay shall be forfeited to the
Government. The resignation shall, however, be subject to the acceptance by the

Competent Authority.
He will be, govemed by the Khyber Pakhtunkhwa Government Servants (Efficiency

and Discipline) Rulgs, 2011 and the Khyber Pakhtunkhwa, Government Servants
Conduct Rules, 1987 and any other instructions which may be issued by the

* Competent Authority from time to time.

If the above terms and conditions of appointment are acceptable to him, he should

rcport for duty to the undersi gned immediately. The offer of appointment will be deemed to.

- have been cancelled if he fails to report for duty to the undersigned within one week from

o w®

the date of issue of thts order. - ‘ ..u'
. . Muhammad Rattf Khan
| / M District & Sessions Judge,
| _ Swabl ()7 4/, <
P MJ/ : ‘t/: Bt é:
' . ALY
|

SULKENE {-’t’}i 1
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The Worthy Regzst-ar,; Peshawar High Court, Peshawar.

Mr. Asad Ali, AD&SI ? Mardan (Nominee of Peshawar High Court Peshawar).
Mr. Rasheed Uliah Kundl learned AD&SJ-1I, Swabi (Nominee of the Chairman}

The leamed Senior Clvﬂ Judge (Judicial) Swabi.

Mr. Akbar All, e

The. DlS ict AccountsOfficer, .:wabl

Official|concemne

Office c!opy

mred Senior Civil Judge (Admn) owab1 . L ,1
" B&A A sistant, Schqns D1v1510n N ) R
4y hame. '
' | District & Sessions Judge,
-5 Swabi
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Government of
Bistrice Acc
¥onihly Satary

¢ Persanal information of Mr AFATAR AHMA
Personnel Number- 00996316 CNIC: 16207
Bute of Binh: 13.03.1981 Entry into Gy

Empleyment Category: Active Temporary
Desipnation DRIVER .
DDO Cude: SU4011-DISTT & SESSION JUDG

) ) ; T
Kiyber Pakht!KIW? ol %
ounts Office S““"IIJZZ] 3 ;LE
Staterment {July- e
1 ' g’
.D_d}'wrs of GUL -I!AI\ML NTN: L.
10145031 2022 - Langth of Servsce' 0t Yenrs 04 Manths G Diays

vl Service: 04

UGS -FOVERNMENT OF KHYBER PARH

¢

Puyee Name: AFATAB AHMAD
Aecount Number: 3004125037

Bank Details: THE BANK OF KHYBER, 080ii8
Leaves:

Opening Balunce: Availe

1s: (Rs.):

E SWARI “wshC
. Payrolt Seciion: 002 GPF Section: 002 - ety
H - - ) GPF Balance: 4,140,00
! GPF A/C No: Intcrest Applied: Yes . ' .
Vendor Number: - E . 3 3 .
Pay and Alluwances: Pay svale: BES For- 2023 2 Pay Scale Type: Civil  BPS: 06 Pay Stage: 0
I L' ¥ : :
Wage iype Awocunt 1 Wage tyvpe Amipuat
00 | Basic Pay 1 1576000 {100 [House Rent Allowance 45% 2.316.00
1210 | Convey Allowance 2005 1,932.00 71300 | Medica] Allowance 1.560.00
11584 | Judicial Allowance .6,000.00 11874 [ Wiiluy Allowance20(7 6.000.00
231} ) Dress Atlowance - 2(12] 1.008.00 19312 | Washine Allowance 2] 1.000,00
2313 | Integrated Allowunce 202] 600.00 2341 | Dispr. Red Al 15Y% 2022KP 1,593.00
2347 | Adhoe Rel Al 15% 22(PS17) t,593.00 0.00
!Dcductiuus - General |
Wage type Amount § , Wage type Amounl
3006 | GPF Subseripion © -950.00 _ ¥350] | Benevolent Fund ~1.200 00
4004 ’R. Benelits & Deaih Comp. - -450.60 0.00
. Deductians - Loans and Advances , 3
J
‘ Laan f Description sincipal amount Beductivn Balance
Deductions - {ncome Tax -
;I’uyabie: 0.00 Recoverad til] July-20273; 0.00:, Exempted: 0.00 Recoverable: 0.00
Gruss Pay (Rs.):  39.204.00 Deduction Net Puy: (Rs):  36,694.00

-1,600.60

ISLAMIC BANKING BRANCH, SWABI. SWAB!, SWABI

H:‘ Eamed: Balance:

Poimanent Address:
Cily SWAS])
Temp. Address:

City: Email:

Domicile: MY - Khybe: Pakhtunkbwa

Housing Status: No Official

(23242826.07.2622/20:16°33) 20 Al amoroms are in Pok

H
1
H

4
|
H

& omissions excepred

|
Rupees 3) En'ar}
b
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ES DISTRICT & SESS"]NS ]Ullﬁi:, SWABI | iz

E‘“M e { Email: (_l:-_i.‘lwum.l(fi ganall yom
dsjowabiddyahon.com

No. £7-F¢ /G- ! 3 ypss B Dated Swabi the: 06/10/2022

OFFICE ORDER
06.10,2022 , ' _
WHEREAS, Mr. Affab. Ahmed Driver (BPS-06) has been appointed in this

establishment vide Office Order bearing Endst No.2633-40/(F-55)/D&S) dated 31.3.2022.

| In Para No.5 of his appointmemnt order, it has been specifically mentioned that he will be on
Probation initially for a period of one vear exterdable upto two years as per the rules and hi#
services are liable to terminafion, if his services arc not found satisfactory durid initial
period of probation or during he extended pericd of probation at any time withou}t:h:@ng '
any reasons. After his appointment he was posted as driver with the undersigned and remained

as such for almost five months.

WHEREAS, his performance remained unsatisfactory on the fallowing grounds:

1. His driving skills are Il very poor.. During his posting as driver with the
undersigned on two -pccaslions when he was driving the official car, we narrowly
escaped major accic‘cnts on motorway. [Ten he does not know traffic signals,
Moreover due o sbpe reasons he dues not concentrate on driving and despite
repeated warnings, lie is unable to drive vehicles.

2. Heis not a man of good social values and always speaks lie. .

L

e used to roam nr the premises of courts during office hours and contact
litigants public by é‘{ossiping- with thein in the front of courts. This practise on
his part is very ohjléctionable Decause in such a way impartiality of courts is
acly ddmd“ed :- \

4. Heused to pmpdgau against the Judicial Otficers in front of public litigants.

| He was issued notice! vide Office Order No. 6276/(F-40/D&SJ dated 06.09.2022 to
improve his pcrlbrmhance. but he turned on deep ear to the instructions issued to hin. Hence
under tule 11 of the Khyber I’Lkhtunkhwa Civil Servants Act, 1973 and all other laws on the

subject, g services stands trarmmatml with immediate etfect.

TN T

P
(Muhammad Ranf Kha ) \
District & Sessions Judge,

i
} Swabi

”~

. e e,
Copy forwarded for information to:
|

[ Al Judicial Officers D:"S'IHJCI Swabi,
2. District Accounts O/frc @, bu ubi,
3. Office Copy

o efRlang & pmesamad

ICAC Teg o T }

Nl
225 SN f—vtf

f & 5 9.
- District & Sessions Judg J;(\ (l
- Swabi
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BEFORE THE HONORABLE SENIOR PUISNE

IUDGE PESHAWAR HIGH COURT

PESHBWBR AS APPELLATE AUTHORITY

Depia.ztmental Kppeal No. /2022

Subject:

Departmental appeal against the office order2¢

no 6971-94/(F—53)/DS] dated 06/10/2022 passed
by the Learned District and Session Judge
Swabi wherein the appellant has been
terminated with immediate effect which is
illtlegal against law and facts

1

Respected 51 ;

Aprpellant humbly submits as under:

That appellant isa permanent resident of District Swabl
as evident from his CNIC and domicile (Copy of the
CNIC a.ind d_omtc:le is attached as Annexure A)

1

4

That apije]lant is duly qualified.

B do F (19

ﬂcrt\ﬂj Ne
(nol!

~lC —_22

That appellant possesses drivers’ license issued by the

Khyber' Pakhtunkhwa Transport & Transit Department
which is valid till 01/04/2027 (Copy of the drivers’
license is attached as Annexure B)

That appellant was appomted as appointed as Driver

(BPS-6)'in District ]ud.lc1ary Swabi in open merit vide
appointment order dated 31* March 2022 (Copy of the
appointment oxder dated 31/03/2022 & service card

is attached as Annexure C)

That appellant performed duty to the entire satisfaction
of his supenors and there is no complaint whatsoever

agamst the appellant.

That appellant performed duty to the satisfaction of his
superiors and received salaries (Copy of the salary

statement is attached as Annexure D)

That appellant has been terminated from service with

| “-’C-}‘f"};‘?z:‘




(@

immediate vide office order no 6971-94/(F-53)/DS]
dated 06/10/2022 passed by the Learned District and
Session Judge Swabi which is illegal against law and
facts. (Copy of the impugned oxder dated 06/10/2022

is attach'led as Annexure E)

| .
That finding no other efficacious remedy, appellant

approaches this Honorable Appellate authority on the
following grounds:

GROUNDS:

A.

Because las per judgments of the Honorable Peshawar
High Coprt Peshawar, Services Tribunals and Supreme
Court of ;Pal,cistan, even a probationer is entitled to the
proper procedure under KP Eifficiency and Discipline
Rules 1973 in the shape of charge sheet, statement of
allegation, i'egular inquiry, show cause notice and

_ personal hearing, if he is charged for misconduct or

any offence under the said rules. PLD (5 71/ 5¢393 ¢

Because the impugned office order no 6971-94/(F-

53)/DSJ] 'dated 06/10/2022 passed by the Learned °

District and Session Judge Swabi is illegal against law
and facts.

Because appellant is innocent and falsely charged.

Because. neither any inquiry has been conducted nor
the appellant has been associated with any inquiry.

Because neither any charge sheet has been issued nor
statement of allegations has been given to the appellant
nor any inquiry has been conducted nor any show
cause notice has been served upon the appellant.

Because no regular inquiry has been conducted.

Because appellant has been condemned unheard and
the principle of Audi Alteram Partem is violated which
as per consistent judgments of the Honorable Supreme
Court of Pakistan reported in PLD 1964 SC and PLD
2019 SC 119 in famous case of his Lordship Justice Qazi
Faiz Isa by a full Court decided with a majority held that

tﬁ:‘i‘,f:z‘ 3 % 9*1.- ,1"\_, N -
- AEVE e
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principle of natural justice like Audi Alteram Partem is
enshrined in every statute whether specifically,
provided or not, so non-giving of show cause notice for
04 allegations mentioned in the impugned order dated
06/10/2022 is against the spirit of the said judgments.

Because the date of appointment of the appellant is 31*
March 2022 and date of termination is 6 October 2022,
whereas the appellant was appointed for an initial

probationary period of 01 year extendable upto 2 years

and the Ich'thy District and Session Judge Swabi was

required to assess the performance of the appellant -

upto 301h March 2023 but the worthy District and
Session Judge Swabi was in so hurry that in short span
of 07 menths, the impugned order has been passed
which is glaring illegality and the impugned order.
need to be set aside on this score alone.

Because' the allegation no 1 regarding poor driving
skills and escaping major accident on motorway on two
occasions is also fabricated and self-creation and not
supported by any oral and documentary evidence.
Moreover, the appellant underwent driving test
conducted by the KP Transport and Transit Department
wherein' the appellant is issued a proper drivers’
license on 31.03.2012 which shows that appellant is a
trained gnd experienced driver for the last 10 years.

Because;thé secoﬁd limb of allegation no 1 regarding

no knowledge of Traffic signals is squarely against the
driving license issued and still valid upto 2027. -

Because the non-concentration on driving despite
repeated warnings is also incorrect as no warning has
been iss':ued to the appellant nor mentioned any date or
diary no or receipt and the non-concentration on
driving is incorrect as neither supported by any oral or
documentary evidence.

Because the worthy District and Session Judge Swabi
was taking the duty of cook from the appellant at his
official residence at Judicial Colony Swabi which
appellant was performing to the entire satisfaction of

7 BRI
R LA LR L, 7.
ARt Oy
ALV TE

NETERRFES R AL -

/&



Q. Because

has not k

R. Beéausel

the notice mentioned in the impugned order

yeen served upon the appellant.

the impugned order is malice dnven and

based on malafide and it appears that the post of the

appella t is vacated through such illegal orders so as to
adjust thfe blue-eyeds of the officials.

S. Because
benefits.

PRAYER:-.

It is the efore .humbly prayed that on acceptance of

appellant is jobless and entitled for back

this departmental appea! impugned office order no
6971- 94/(F 53)/DSJ dated 06/10/2022 passed by the

‘Distn'c't and Session Judge Swabi may please
be set afia'e and appellant may please be reinstated
in service with all service and monetary benefits. Any
other relief deemed fit in. the circumstances and-not
speciﬁca:ﬂy asked for may also be graciously granted.

Learned

Thr

Dated. 19/10/2022

|
!
!
|
|

v

(ﬂppellant) W W

Aftab Ahmad (Ex-Driver BPS-6)
District Judiciary Swab1 '

.3/0 Gul Jamal

R/0O Ismail Abad Post Office -
Jamal Abad District Swabi

‘Cell No. 0313-9821744

ough Amjad a'n)l

" Advocate
Supreme Court of Pakistan

"-"!';%’/ﬁf/ %‘:

LARTRRY

bUPRI;Mb (.UUI{ 1

13)



- Date of heaﬁng

o
-

| JUDGMENT SHEET

PESHAWAR HIGH COURT, PESHAWAR

JUDICIAL DEPARTMENT

-

W.E

. No.2838-P/2021 with IR

Federation ¢
-~ - Edu

Dﬁte of Announ
Petitioner(s) by.

Jrfan Ullah .
: V5. : -
)f Pakistan through Secretary, Higher
cation, Islamabad and others '

20102022
cement 40, 14.£022

Mr. Amjad Alj, Advpcate. .

. .. ‘Respondent(s) by: M/s. Bahlol Khattak and Saadullah Khan
L ‘ Marwat, Advoeates,

, *hdhkd
' JUDGMENT

khkrk¥

IJAZ ANWAR, J. This writ petition has been filed under

Arti,cle‘ 199 of the Constitution of Islamic Republic of

Pakistan, 1973, with the following prayer:- -

“It is, therefore, humbly prayed that on acceptance of
this writ petition, the impugned removal order dated
25.06.2021 and advertisement Annex “N” for Menager
|'Aai'u'u'.|'1)I ie of petitioner may please be declared as ' ' !
illegal, without lawful authorlty, jurisdiction coram-non-
judice, arbitrary, whimsical may please be set-aside and
. peririamzlr may please be reinstated in service with alf
. dack berlleﬁrs. ) _ ,
\ ~Any other relief deemed fit may also be gracigusly
gmnted’\. '

2. In essence; petitioner was appointed against the

- ‘ post of Man,igle.r (Admin & Finance) vide Order dated -
02.07.2020 in|the respondent-University and was confirmed
in serv_fice on 08.02;2021. He raised objection on the deposit
of amount/fund by the Director in his own Account instead of . :

the respondent-University, due to which, ‘he was issued ' : '




explanation which wﬁs duly replied by him, however, vide the -

-impugned letter dated 25.06.2021, he was removed from

service. In thig regard, his appeal filed to the Chairman of the

. University was not responded. Hence, this writ petition. .

3. Comments were called from the respondents

who furnished the same, wherein, they opposed the issuance

of desired wnt asked for by the petitioncr.

4 Learned counsel for the respondents; at the

beginning of arguments, raised a preliminary objection to the

maintainability of this writ petition on the ground that the

respondent-University is a non-statutbry organization, having

no statutory rules of service and claimed that its employees

are having'no secured rights in any law or Statutes; as such,

cannot maintain writ petition againét termination of their

| :
services. He placed reliance on the cases titled “Sui Southern

Gas Company |Limired and others Vs. Saeed Ahmed Khoso and

another_ (2022 SCMR 1256), Pakistan Intemgtional Airlines

Corporation_and_others Vs. Tgn‘weerwgr-Rehman and_others
N o )
|

(PLD 2010 SC 676) and judgments of the Hon'ble Islamabad

Hioh Court passed in the cases titled Ms. Tauheed Sohail Vs,
| digh Couwrt passed in IR¢ cG3es TIeC oo, A s oo —=

I_\thiom;l University of Computer and Emerging Sciences FAST
= ? ” .

House, Istam;ijbad and others (W.P. No.1012/2016 decided on

13.04,2016) anl:i Ms. Sidra Irshad Vs. Dr. Amir Muhammad and
others (W.P. No.2710 of 2015 decided on 04.02.2016). .

5. n response, learned cdunsel, representing the

" petitioner, argued that the National University of Computer &

Emerging Séiénbcs, Islamabad (NUCES) is ’crcation of

e
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Ordinance and the rules were framed in terfns of the powers

conferred, wTich according to him, has statutory status -

amenable to the jurisdiction of this-Court. He placed reliance

" on the cases

titled “Pakistan Defence Officers’ Housing

Authority and| others Vs, Lt, Col. Syed Jowaid Almed (2013
SCMR 1707), Sarhad Development Authority through Chairman
Vs. Syed Muhammad Latif Shah and others (2015 SCMR 1060),

L lam Khan Vs. Boerd of Intermediate & Secondary Education

012 PLC 407) and The Secretary, Government of the Punjab,

ffealﬂ: Department, Lahore and others (1997 SCMR 1552 "’.

6. . - Argumenfs heard and record perused.

-1, ‘This Court, under ~Asticle 199 of the

Constitution q_f Islﬁm_ic Republic of Paki_é,tan, 1973 can issue a

- : ’
writ in the fLorm of prohibition or mandamus only- where

petition is filed by an aggrieved person and seeks direction

against a ‘person’ .performing * within the territorial
B . P p 1

: | . ' .

jurisdiction o|f this Court, functions in connection with the
. | S L

affaits of the Federation, a Province or-a local authority. The

3

word “person]’ used in Asticle 199 of-the Constitution has’

been _cleﬁned.lby the Hon'ble Supreme Court of Pakistan' in

n'umerouT-s landmark judgments while- for the purpose of -

eriforcement of certain rights of the employees serving under

such “pc'}'sons_’, the consistent view of the Superior Courts is

thiat the “‘person” against which a writ is to be issued must be
| .
| , _

either Government, a body creation of an Act of Parl iament or

Prqvinci:lii Assembly and the rules gm.zerning their rights and '
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obligations in;ust have statutory status in the eyes of law. The

1

-Hon'ble Supreme Court of Pakistan in the case titled

“Pakistan De{e: nce Officers’ Housing Authority and others Vs,
Lt Col. S Jf Jawaid Ahmed (2013 SCMR 1707), while

commenting 'lupon the jurisdiction of the High Court, has
enunciated cé; rtain principles of law for maintainability of a
writ petition as follows:-

'} Vitlrian’ou of-Service: Rules or Regulations Sframed by
the| Statutory bodies under the powers derived from
Statutes in absence of any adcquate or efficacious
remedy can be enforced through writ jurisdiction.

(i) W{xlere” conditions of service of cmployees of a
statutory  body  are  mot  regulated By
R j‘esfi'tegula:ions Jramed under the Statute but only
Rules or Instructions issued for its internal use, any
vio ation thereof - cannot normally be enforced
ﬂtr ugh writ ;urirdictmn and they would be governed
by the principle of ‘Master and Servant'.

(i) !n' all the public employments created by the
St&furoiv bodies and governed by the Statutory
Ru es/ReguImIons and unless.these appointments are
purre{p contractual, the pr:’nclples of natural justice
cannot be dispensed with in disciplinary proceedings.

(v Mmre the action of a statutory authorily in a service
mugrer is In disregard of the procedural requirements

" and is violative of the principles of natural Justice, it
can be interfered with in writ Jurisdiction.

) Thtlll' the Removal from Service (Special Powers)
Ordinance, 2000 has an overriding effect and aﬂer
its - promu!grrtion (27th of May, 2000), all 'the
disctplmary proceedings which had been initiated
under the said Ordinance and any order passed or
acﬁrm taken in disregard to the said law would be
amenable to writ jurisdiction of the Figh Court”
under Article 199 of the Constitution. - o

8. @In'the instant case, the petitioner clalms that his
rights to empl!qulcnt'in the rcspondent-University have been
violated. To egl:sccrta‘m the status of the respondent Univcirsity,
we may refelr- to the National University of Compute:% and

. : |
Emerging Scliences _Ordinance, 2000 (hereinafler to be

!
1
| '\
ol
|*
l
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| ;
|

i

referred as ‘tl|1e Ordinance”), whereunqlél, the Universits'r has
- |

. , | '
been - created. The relevant para 'of its preamble is
|

1 |
reproduced:- | ' :

“W, ereals} it is in the interest of the oer:y to establish
cenlers of excellence in the emerging disciplines ofi
" scilepce and technology to provide |a |strong base for .

cconormic growth and human d’cve!op‘ and to ,1!:!.|r'ow'de,r
quality elc(ucaﬂou to talenied students”, : !
9. :TBY the very name of tl}c University ané[l the

. I . . ' ! .
preamble abmlre referred, it appears tha't if was the decision of
| .

the Federnl Q(:)\}emmen}t to establish an! Institute/University in
_ ' | -
the interept anId betterment future of thi!.-; ¢ountry. Article 25A '

of the Co rlstittlgt_ion of Islamic chublic] ﬁi'f_’akistan, 1973 was

insertcd\l?@rou h Constitution (Eightcc;ﬁth‘Ameudment)!Act,
L . ' | I,
2010 (Aft No.X of 2010) whick Pprqvides for right to

eduéa{ion.-Aljficle 25A fiss' been aqdeL:i which idem.iﬁc;s the

education a3 lerie of te fandamental rights of the pecple.
‘ ) I ’ ) 1 i | .
Thovgh, K¢ said Arlicle’providcs for ffee and compulsor‘ly

education to all cliildren of the age [cf 5 to 16, however,
provision| of educationsfacilities is alsd tHe function: of the

. State Eorn Pl-'im_al;y to’ S'em.)hdaly and Higher Level as it is an

estab!figy '_"'m!:t shot Rlvies vaymisea - Javelopment is key to-all

-$NCCESSEY

]- \ rr-l’ -= v,z » .‘I
apd inofder to compets withith

& modern world, ihe

youth of this country musi be well equinped with the skill of
. i B b
. ' i : |

sell employal:)ility ard as such, the Goverament has to

] . .
establish| such Institutes/Universities for the purpese of
: : ! |

research; | professional or technical freising or the prom?tion
. | N

L

e -
of speefa siudies. We sre ltns eltle f;urfs;dm'c'd opintomn that
P n 1
|
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b . .
o , |
|

t

- : Ll .

providing venues fo me_yfTulh of this; country for higher
- E ' . ' R 1 |

education in :Eill fields and iﬂdusprialiiatibn is one of the corc

function of the State and thu:s can be conveniently termed as

the University is ﬁmctiouiné within the affairs of the Federal

Government. 1Refer1:nde can l]:re made to the case titled “Fiagas

Hussain _and:_others V. Federaﬁbn a'rt Pakistan__through
T . - I
Secretary, Plénnb!g & Development Divfs"r'on, Islamabad and
= : i

other's (PLD g!ou S{*Zzﬂ” b y
; | ! !
10. iIn terms of Section 9 of “the Ordmance”, the
' i | . . :
President of I:'akistan shall bl}c the “Patron” of the Universilfy; '
| :

similarly, under Section 8 of “the Ordimince_”, the Chancellor
' L i vl
of. the University is to be appointed by the Patron on the

recommendation of the Fomld‘.tlon, whlle “Foundaticn” has
beén . deﬁnﬂq -under Sectlon 2(h). of {'the Ordinance” 'as
“Foundation |f0r aivancemqnt_ of Sc1encc' and Technology

e , i o '
(FAST)". Un'flcr Setion 12 ‘%f “the Ordinance”, the “Board of

‘
i
r

N '
* -

Trustees” 15| constituted w|hlch consists of the following
_ | -
i

- members:-

i he Ch ucdlor ;Fw skali be ds |(,i a.rpmwu,
i hairran, University Grants Cdmmmian or his
nomm ‘not belfosy the ﬂm& of dnr officer of Basic
I’ay Scile 29;.
KL a  retin !ur’gc f the SL ;Jreme Cour.' of Pakvfan ‘
or a Hiph Court; . !

i ? retir v:cc-dm:lzccﬂor ar an emmem sckalar,
‘ 1

=

: rwo eminent scteanm,
B2 !l 22 ram.r ecs o, Ju- Fummrioa,
vil. eclor; . '

‘vl one nom"m- .;_; me Board; e.rm
" b Secrermy, Ministey of .E' ducatiok.

iR ' ISlr:u!;arl;,_t.ng?l.Eycw.u_r 3 of “the Cidinance”,

“Pcwcvs 204 fi d‘.uﬁ t10.1° of .;c Bonrd af' m,';*ccs” are provided

w.,,.,hm e Hlethy Coped
. I

|
h ‘_L%‘J-“.'.'.k'*":JI" ' '
T mTTE
| .

l .
|
i
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to lay down fhe policics!ﬂf the Unive!

i

|
i 7
' .

whic!i has, b&Tides the otlher functions,

. | i
functions “to approve the draft statutes proposed by the Boarcil
. \ c |
of Governors™; while Secflion 114 of “the;

: X A
for the constifution of the, “Board of Ggvergors” who will be

! |
t
1

Ordinance” provides
{

' e e ' i
having the |general supervision apd |control of the
. ¥ .

f

~
|

I | N N g b :
administrative, academic and financial gffalrs and the power,
J . !

S
Governors” cwnsists of the following me

a) R
& on
or
Foundation;

retired judge|of ﬂ|le Supreme
High Court, to be nominated

nominze not be!ow the rank of as

.. Pap Scale 28; | i

d} on vicc-cbance!fur of & Uaiversi;
by Iu' Fauuda!im I

e) Se retﬂry, Ministey of Edncaaon,
ne
20]
on De:m fo be nommlated by !hc
in gonsultation nla'rh rife Rector;
three persons, ! ﬂro.-m'mnt in the fig

|
|
|
i
¢} - Chgirman, Universk‘y Grants CaImis {on, or his J
{

lbetorw-the rr.m.c ofpn officer a;f Bagic Pay Scale

sity. The “Board of
H S

r‘?.tibe rs:-

tor who s!m!l lue ﬂle C‘hahpersbn the Board;

Cb of Pekistan
5 y the

I
officer of Basic

:y.ra be nominated )

or !:(s neminee

Bpard of Trustees

id of their o

sp Fia!!zrm‘on Beégm’é of their expe rie'{lcc and

ackicvements, o) be nominafed oy

k) Ke

N
A .
1z. 2" had ,.;o'l seh pmvi(!-:

ﬁmct'ﬂ'xs cf 1‘1(: LOi!fd -1 LCﬂtlcxx 1]
' l

a'.mw of the Uf#.’ec s:'ry s!zafi a1 ct n§ Secretary of

rhe Board of

}- »
Jl- il the powers and

;f(;s) and (c) 0’“ “r.he

I
Ordinance” “to :m::ke rules 'iﬁd rcgulr:t onsl’ and “to preparlc

' [
or bBavs pso.§:¢r"d m:d re'm'*d f_"Cll‘l tz"_;r-: to time rules and

|
regutations fnr the ef"chcnt a:ld c_fe,

. | K
Univcr:;:ty”.: |

13, - :Thus, in toris of 8ectien 2

Orilingn2y”; ths Bear ef € ovemers ¢

'_‘J_‘_.f R

tive operation of the

5{(b} and (c) of “the

-3 cmippwered to raake

alsp the powers and

2



revised from ;u
efficient and g::ff
be then placecé b
Section 13(0)501

“to approve i;hc-

Govemors”.
14. In
|
i
Housing Authar

the pr—inciplcT

maintainabilitT"

i

15 '1'hL:

case titled “Masi

Pokistan_thro 'gk Secreta "

arid others

pod ;L}lmns:i Bhatti and grhers

* rules -and regulatxonb and to preparc pr have f)repared and
me lto llme rules and regulations fdr thc:
3ctivie operation of the [University which will

eforia the Board of Truislces which has under |

" “4He Ordinance” the powers and functions

draft stz'#utés proposed by tkile Board of

the| casé of “Pakistan Defence Officers’

013 SCMR 1787)] it is one of

enuhciated from the case| iaw for the

pf tﬂl'e writ petition thn%t “violgtfbn of service

:dtLes under the

ny adeauate or

: o . '
Hbn'ble, Supreme Cclurt ofr;]dsnan in the

. Federation o

/ I £ rmarmn Tet:!ma!a arnd

| .
Telecommumcarwn hnd arhers Q

:sttngulslnng' it

statuiory rules‘ i.

and others Vs T
|

i
667), heia as u'lder -| -

“5

|

5 caﬂlcr Judgmﬂnt pe"tmn.ng 0 the status of

. Pakfsgag Jr;rcrrmfwn};! Airlir es Corporation

anwL?er-L-i‘-Rea an a J! tu'her.! (PLD 2010 SC

nee e u.rdgm.nt af me =i I; Courtis br:scd on
Tarweer- ggﬂe!mm g surra; ¥ i) rsrfy is to be

. the f'an. {‘fe
f

seex if fndeed the principls of taip e ﬂ'w;iéred thereln

upports the cm}lcms:’o-z in the impugned ji

mient, Para

78 of t:2 cited precedzit Is of pariicular refevance Iy this
conlext. I.J sefs -Gt the ‘clrcumsiances which ) od 1o the
Court's finding that the reguations fvhich wire under
-"J;*s:['crnrzo*. i e enig ease corid wot be franted o
being sra!urory i *m!l-,-. The.ters Laiet rk!sl-n for deciding
ifrhe reputations reers *zs fa..t “tatu wy, was stated with




H
t
‘ i '
<
\
I

i 9
| "

Boerd af Directors of the Pakista
arporq!mn é"PIAC ] wnder the
bserved by t(le Cou

the [P, C] and its

IAQ Act 1956. It

loykes is regalated by stat

Lreat L‘Iflﬂly gThe.\re reguiatkam lj;d oer| \framed by the

International Alrtine

Wil

{ that' "if he re atiénship benpeer

ory!

mw'siofzs andd if the is aﬁy breach & suc!: provisions,.

n el Io_veb
emsta:lpmlmt A (B
as regylations whic
irectors of thz PIA pitrsuant Yo th power conta
section 3 of thy [PIAC] Act; however, therg
olhinglon et':rd to Indicale tha the regulations
en framed with th ' previous sanction of the Ce.
avemmem‘ %r that fwy were | 2 zettad and laid be
ly in \terms of kectlon 31 o,

- further ofiservéd that "the

ad not peen compl with., . o -

The sbservatlons in the che oj" Tanwee.
“necessiatdd ah examinatio,
thé PIA Act fo see if f

pecis. Itis quite cledr froln the P Act that in o
lor the| regulations to hie st tutory force, it
Recessa ﬂuﬂr the s
anction of the Ce, Jm! ‘Government™) Addition
snder section 31 of the PIAC Adt, the regulations

ha émy araliel or re !cl%cedn the present

Jra ﬁwﬂh the previous'

pay .mainfain | an action | for

\have been frampd by the Board o

ned

fral .
Dri
ﬂl

AC] Act”, fﬂmfn ngofﬂ:e apex. Court was, mt i,

= |
at
as

U

7,

es5¢

de

was |

i),
E o

quired to be gazefied and la béfore the National
ssembly, I ,' Is only because . these conten 01

ﬁegulmi ns. Kad not been, fra ed Jm}‘a the prey

o .of the. Centrid Governe ent, and had no! been

iubh‘s':ﬁd in the omcicf Gaietlee, |that'the Court came to

’re conclusion the regulations waré ndt- statito

i

ature. (r fol;‘gws fromt fhe bited fugoment thet if in ifect

the regu!a(w

kad fulfilled the regr; <Hements of scctfons

30 end 31 ofjthe. PIAC Acl, there would have beei no

dispute or caqrention as to the statutory siptus of the

! md

Aegu!armns The cm:umsmrcas of thie. present ap;j:

(t. onsidered bb.’aw) are W d!ﬂ"crenr' from the foc
eer-ur-R 2l cas'c |

16. ' In lhc mst nt cabe 100, wc f nd that

Manuah placcd on! fil le wes’ frhm"d m accordance
+ l
procedqrc prﬂecrxbcd uudcr "tHe Ord:nmce which

|
i.

the HR
with the

nowherc

las pre]’ Aad “cr frw}"w f.)f ‘Eac Hiles I ; Lm Govm‘"lept or

'1 oo

its p'aﬂpmer\tibc fore the ‘ﬂeaeml Govemment as- such it is

J.'

held th‘at {he Imlc frnmgd by the Board of Govcmors and

dl.l}’ appr.we by e ’M"d 3 Tm:stcss, have the
status.

l : ;A‘;»-, ot : i

statutory
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17. . ihe judgments of the ISingle Bench of the

L

Hon’ble Islamabad High Couri, Isiamai?ad passed in the cases

titled ‘\Ms, Tauheed Sohail Vs. National University of Computer

and Emerging. Sciences ST House fslam}rbad and! others
(W.P. |No.1012/2016_decifed on 13.04:2016) uad . Ms! Sidra
: : = L

. . |
Irshad| Vs, Dr, iAmir whammad and others (V.P, Na.z.‘f}a of
I

2015 cTiecfded on_04.02.2016)” are distmgulshablu as'it has
' |

relied t:pon the Judgmenli of the apex Court in Tanwyeeruur-

Rchmz*.n case and as referred 10 above, probabiy 1he judgment
|

of thcl Hon’ ble Shpreme ‘Court of Paklstan rtported as
“Masood Ahmad Bhatti and others Vs Federation o Pakistan

|
through Secretarv.. Mo Ingarﬁm éﬁ Tedmalame and

Te!ecog_rgmnggrcatmn and ot!rgrg {2012 SCMR 1524, w{as not

brougllt into ﬁhe notice of tlhe Hon’ble Court, wherein, the

apex Court hs:ts clarified the effect of ;Tan\vcer-ur-liilclunan
! | - '

case oa the status of thr: Rules
I

18. Now commg to the ment|0f the case, theirecord
|
transpires lhat pctltloncr Was m,xtnhaly |app0mted vide! bfﬁce

Order dated 0” 07 2020 & Mﬂnagcr (Admm & Firance) 'md

|
was duly co*mrmed af*e" | vatl factory complet'ng }usl
pmbatwrary pcrrod vide ﬁ’hdc Order daled 08. 02 2021. T hﬂ

order -tenmnatmg thc |.,e;v1ces of fi.he peunoner dateq

25.06.2021 under the tubject “service! no more raquired” is
though argned to be in terms of the initial appointment letter

dated £2.07.2020, ceegting 1o which; in case of conﬁlmquqn
of hic services, his.servicc: cia ‘bz iiaie i be terminated lon
. . - [ I

3/




LY

i
. | Ol
on¢. month notice or payment of one month salary i1|1. lien

thereof, However, in the instant mater, the reason given 2s

unsatisfaptory petformance’ after his confirmation becomes

<

redundant, as the [very termination order carries a stigma in

the) shape| of “unsatisfactory performance” which ultimately

wopld be| hurdle for the pétitioner while applying to other

departments in future. It is pertirent to mention here that from

the| commients, it dan be gathered that the allegations ag;amst

the| petitidner pertz%in to bypassing a channel in the matter of
' o, |

correspondence aII;d nowhere, it has been’ alleged tha !IL[e
| |

_int¢rest - pf the | University, .at any stage, has |br|e n

.. i ' [
corhipromised. Even otherwise when there were allegations of
. . '
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o R !
the -impugried terminption order dated

Accfo'rding‘ly '

) ol o A
25.05.2021 js set-gside and the|petitigner is rejnstated iln
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