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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL. PESHAWAR

Service Appeal No.. /2023

Aftab Ahmad S/o Oul Jamal 
R/o Ismail Abad, I?ost Office, 
JarrialAbad, District Swabi. . Appellant

VERSUS

District & Sessions Judge, Swabi,

Registrar, Peshawar High Court, Peshawar.

Appellate Authority, Senior Puisne Judge Peshawar 
High Court, Peshawar through Registrar. _

1.

2.

3.

....Respondents

SERVICE APPEAL U/S 4 OF KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL

ACT, 1974 AGAINST ORDER N0.697I-94 

(F-53) DSJ DATED 06.10.2022 PASSED BY

NO. 2, WHEREBYRESPONDENT
y,

ti
APPELLANT HAS BEEN TERMINATED

FROM SERVICE, AND THEREBY
I { ^

DEPARTMENTAL APPEAL DATED

19.10.2022 REMAINED UN-RESPONDED

AFTER LAPSE OF 90 DAYS, WHICH IS
L

ILLEGAL, AGAINST LAW AND FACTS.
■3

: .



Sir:-

Appellant humbly submits as under:-

1) That appellant is a permanent resident of District Swabi 
as evident from his CNIC and domicile. (Copy of the 

CNIC & Domicile is attached as Annexure ”A”)

2) That appellant is duly qualified and also possesses 

drivers’ license issued by the Khyber Pakhtunkhwa 

Transport & Transit Department, which is valid till 
01.04.2027. (Copy of the drivers’ license is attached 

as Annexure “B”)

i:.

I

3) That appellant was appointed as Driver (BPS-6) in 

District Judiciary Swabi in open merit vide appointment 

order dated 31.03.2022. (Copy of the appointment, 

order dated 31.03.2022 and service card is attached 

as Annexure “C”)

r • That appellant performed duty to the entire satisfaction 

of his superiors and there is no complaint whatsoever 

against the appellant.

4)

5) That appellant performed duty to the satisfaction of his 

superiors and received salaries. (Copy of the salary 

statement is attached as Annexure “D”) .ill ■

That appellant has been terminated from service with 

imrnediate effect vide Office Order No.6971-94/(F- 

53)/DSJ dated 06.10.2022 passed by the learned District 

& Sessions Judge, Swabi which is illegal against law and 

facts. (Copy of the impugned order dated 06.10.2022 

is attached as Annexure “E”j

6)

f ■



3t

7) That appeUant filed • departmental appeeil dated 

19.120.2022, which remained un-responded after lapse 

of 90 days which too is illegal, against the law and facts. 
(Copy of departmental appeal dated 19.10.2022 is 

attached as'Annexure “F”)

:l, .

8) That the impugned order is illegal, against law and facts 

on the following grounds;-

GROUNDS.
N

IA. Because as per recent judgment of the Hon’ble High 

Court dated 10.11.2022 in case of “Irfan Ullah...Vs.. 

Federation of Pakistan”, It has been held that even a 

probation is entitled for regular inquiry. (Copy of the 

. judgment of the Hon’ble High Court dated 

10.11.2022 is attached Annexure “G”)

B. That because as per 1997 SCMR 1552, the Hon’ble 

apex.Court held as under:-

■

^^Terminating the services of a probationer 

on the ground of unsatisfactory work will 

not amount to dismissal or removal from 

service, however, if such employee is to be

terminated on account of certain*

allegations then even if such employment 

is contractual yet holding proper 

departmental proceedings would be 

m^datory”

C. Because as per judgments of the Hon’ble Peshawar 

High Court Peshawar, Services Tribunals & Supreme 

Court of Pakistan, even a probationer is entitled to the

? •



A
proper procedure under KP Efficiency & Discipline 

Rules, 1973 in the shape of charge sheet, statement of 

allegation, regular inquiry, show cause notice and 

personal hearing, if he is charged for misconduct or 

any offence under the said rules, reliance is placed on 

PLD 1974 SC 393.

I

Because the impugned Office Order No.6971-94/(F- 

53)/DSJ dated 06.10.2022 passed by the learned District 

& Sessions Judge, Swabi is illegal, against law and facts.

D.

E. Because appellant is innocent and falsely charged.

F. Because neither any inquiry has been conducted 

the appellant has been associated with any inquiry.
nor

G. Because neither any charge sheet has been issued nor 

statement of allegations has been given to the appellant 

nor any inquiry has been conducted nor any show 

cause notice has been served upon the appellant.

H. Because no regular inquiry has been conducted.

1. Because appellant has been condemned unheard and 

the principle of Audi Alteram Partem is violated which 

as per consistent judgments of the Hon’ble Supreme 

Court of Pakistan reported in PLD 1964 Sc & PLD 2019 

SC 119 in famous case of his lordship Justice O^i Faiz 

Isa by a full Court decided with a majority held that 
principle of natural justice like Audi Alteram Partem is 

enshrined in every statute whether specifically 

provided or not, so non-giving of show cause notice for 

04 allegations mentioned in the impugned order dated 

06.10.2022 is against the spirit of the said judgments.

I



J- Because the date of appointment' of the appellant is 

31.03.2022 and date of termination is 06.10.2022, / 

whereas the appeUant was appointed for an initial 

probationary period of 01 year extendable upto 02 

years and worthy District & Sessions Judge, Swabi 

required to assess the performance of the appellant 

upto 30.03.2023m, but the worthy District & Sessions 

Judge, Swabi was in so hurry that in short span of 07 

months, the impugned order has been passed which is 

glaring illegality and the impugned order need to be 

set-aside on this score alone.

was

K. Because the allegation No.l regarding poor driving 

skills and escaping major accident on motorway on two 

occasions is also fabricated and self-creation and not
supported by any oral and documentary evidence. 
Moreover, the appellant underwent driving 

conducted by the KP Transport & Transit Department, 
wherein the appellant is issued a proper drivers’ 
license on 31.03.2012 which shows that appellant i: 

trained and experienced driver for the last 10 years.

test

. L

is a

L. Because the second limb of allegation No.l regarding 

no knowledge of Traffic signals is squarely against the 

driving licence issued and still valid upto 2027.

Because the non-concentration on driving despite 

repeated warnings is also incorrect as no warning has 

been issued to the appellant nor mentioned any date or 

diary number or receipt and the non-concentration 

driving is incorrect as neither supported by any oral or 

documentary evidence.

M.

on

N. Because the worthy District & Sessions Judge, Swabi 
was taking the duty of cook from the appellant at his 

official residence at Judicial Colony, Swabi which 

appellant was performing to the entire satisfaction of 

his high ups.



A
appellant was performing to the entire satisfaction of 

his high ups.

O. Because the notice mentioned in the impugned order 

has riot been served upon the appellant.

Because impugned order is malice driven and based.on 

malafide and it appears that the post of the appellant is 

vacated through such illegal orders so as to adjust the 

blue-eyed of the officials.

P.

0. Because appellant is jobless and entitled for back 

benefits.
\
PAYER

It is therefore, humbly prayed that on acceptance 

of this appeal, the impugned Office Order No.6971- 

94/(F-53)/DSJ dated 06.10.2022 passed by the learned 

District & Sessions Judge, Swabi may please be set- 

aside and the petitioner may please be reinstated in 

service with all service and monetary benefits.

Any other relief which this hon’ble court deems 

appropriate m the circumstances of the case though not 

specifically asked for may kindly also be granted.

Dated:

ADVOC/-T6-Through
AnJjadAlifMadan) 

Advocate
Supreme Court of Pakistan

COURT

k

ATHDAVIT

I, do hereby affirm and declare on oath that the 
contents of the appeal are true and correct to the best of my 
knowledge and belief arid nothing material has been 

concealed from this hon’ble
'

1.
^2

&aNe
. lief*
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A
BEFORE THE KHYBER PJUOlTUNimWA SERVICE 

TRIBUNAL. PESHAWAR

Service Appeal No, /2023

Aftab Ahmad Appellant

VERSUS
h' I District & Sessions Judge, Swabi and others......Respondents

ADDRESSES OF PARTIES

APPELLANT

Aftab Ahmad S/o pul Jamal 
R/o Ismail Abad, Post Office, 
Jamal i^ad. District Swabi.

RESPONDENTS

1. District & Sessions Judge, Swabi.

Registrar,, Peshawar High Court, Peshawar.2.

3. Appellate Authority, Senior Puisne Judge Peshawar 
High Court, Peshawar through Registrar.

..'r

Appellant advocptf

Ainjad Ali (Mardan) 
Advocate
Supreme Court of Pakistan

/

Through

i;.
1 ,

*



-r

*
I

0 . v V

5' ——~ Nation.,

. ’Aftab.Ahmed .
;■/

-^.V-., _ fjUl.jr N,m, ■

SiSi
# w- ■ - M«| :\

sss^'sSgf:
■ •*<5

♦

, . y9!^e^S«natiir»

i

V

Q

Jv,..uJi/;t^i,,tT^K‘L,-,,5202.10,„0J.J
’

MI

V

il. »l.'t..
.'iDioeiioisii 
'.1)0-11 111(7)CNwTti pi MdNA

1

u-'V^^-V“ L/ ■ .^'S~/yik,.'ji!^■ I

/
:

b1

I

«

r"

■ '-'''Ui-^'r

/



'■-/ ^ i; W -1 ct.i
4

A

XiJ'
i I ^t9

w

•«>

J

j

•V »-> V 1

W.,') fff

k(. 1('r-.

■»

. ■<' j

\! I' ! r'-



■. - * -■ LtI

-'j

‘'■'X15'

f 3.. :

■JJ ,
. .?

> ✓*
1J >/ •1 i I■'L:' /■

V/ I
- ' u'J /

t /
■'

(
T 4

t ^'J' -! I / ~-.. / rj

'Z »«
M ', // ^

I>
i

E,rrV

\



\

>
L

I

I

4 'm U.:
2^: i' 07:- f-///- '. SMibl ••■■■. •

■ "AFTAB AHMED 
GUL JAMAL

'■sk'-M / .’•' -:
); \

7;■J'

Tf • •,

lP^s-»r#Ipwfe
-■•Issuing A£it»i6rlij-V

008 16Marl9ai ''■ ‘i. 
CNIC lB202-1O14S0i'tr-* 

; CEND6R Mala ‘
ISSUED 

. . EXPIRES 01,04.2027 •
31.03.2012

1 7

I

aUUitatCUSH.AB»B
■ .0io«IG«iip,.^ . ...
■ .EmoQvwy.ConM'Nor'tun

i
UNKK'

V-' X I

...

i .0 ““ "poitlii)- n.»ii polo. ii.Uon3 ,U ta4i|B;ehai4 4c8fl.ini lh« ntiiSrfwu/boi./f' V - ■
■-•>., '»,? '• .-I-■•;'(..• fi' ••

« •
i. •1.

•./v. !■1 •1 ;

HoUiVtlBniW—
.*

i. I

I

I

i

♦

i



*..c. -
C2 0r Tel: 093S-2S0372 

Fax; 0938-280117 
Email: d^iswiibilrSgnail.cnm 

dsjswabi@yalioo.coin4^ DISTRICT & SESSIONS JUDGE, SWABI

Apoointment Order
31*‘March, 2022

On recommendation of the Departmental Selection Committee, the Competent 
Authority is pleased to order the appointment of the following candidate as Driver (BPS- 
06), with effect from the date of assumption of charge of the post, subject to production of 

medical fitness certificate & verification of educational testimonial from the concerned 

quarter:

Driver (BPS-06) 
(Open-Merit)Aftab Ahmad Gul Jamal1

His appointment to the post shall be subject to the following terms and conditions:
i. He will be governed by the Khyber Pakhtunkhwa Civil Servants Act, 1973 ^d

Khyber Pakhtunkhwa Government Servants (Appointment, Promotion & Transfer) 
Rules, 1989 & other rules applied from time to time. . ^

ii. He will be allowed the minimum pay of BPS-06 plus other allowances as 
admissible under the rules. If the pay of the appointee is more than the minimum of 
BPS-06, he will be allowed to draw pay which he was drawing before his 
appointment, subject to permission by the Competent Authority. His pay will be 
fixed at proper stage in BPS-06.

iii. He will be governed by such rules and instructions relating to leave, T.A, and 
Medical Attendance as may be prescribed from time to time,

iv. He will be on probation initially for a period of one year extendable upto two years.
v. He will be eligible for continuance and eventual confirmation in the post on 

satisfactory completion of his probationary period. His services shall be liable to be 
dispensed 'with at any time without notice and assigning any reason before the 
expiry of the period of his probation/extended period of probation, if, his work or 
conduct during this period is not found satisfactory. In the event of termination 
from service, fourteen days notice or in lieu thereof fourteen days pay will be paid 
by the Government. In case of resignation, he will give one-month notice to the 
Competent Authority or in lieu thereof one month pay shall be forfeited to the 
Government. The resignation shall, however, be subject to the acceptance by the 
Competent: Authority.

vi. He .will be ,governed by the Khyber Pakhtunkhwa Government Servants (Efficiency 
and Discipline) Rules, 2011 and the Khyber Pakhtunkhwa, Government Servants 
Conduct Rules, 1987 and any other instructions which may be issued by the

■ Competent Authority from time to time.
If the above terms and conditions of appointment are acceptable to him, he should 

report for duty to the undersigned immediately. The offer of appointment will be deemed to 

have been cancelled if he fails to report for duty to the undersigned within one week from 

the date of issue of this order, -

2.

I

Muhammad Rauf Khan 
District & Sessions Judge, ^

Swabi Q-Z, • r-yf/
AbVr:: .

•SLIi'Ujt.Vji-: ,



1^,r/ihv fnrwardo'f infoi^ikation to:_ \

The Wo Ihy Regi^t^J Peshawar High Court, Peshawar.
2. Mr. Asad Ali, ADS-Sl^ Maidan (Nominee of Peshawar High Court Peshawar).

Kimdi, learned AD&SJ-II, Swabi (Nominee of the Chairman)

Civil Judge (Judicial) Swabi.
■ 5. Mr. Aktar Ali, leailieti Senior Civil Judge (Admn) Swabi.

6, TheDisrict Accoii 

■7.' B&A Assistant, Se

8. Official concerned by name.

9. Office copy. :

j/O •1. ■. o

3. Mr. Rasbeed Ullah

The learned Senior • : n4.
\

itsiOfficer, Swabi.
I '

ssions Division. »

Wv
District & Sessions Judge, 

Swabi

I
I ;

;
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I

I

I
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;
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i .>-%inkhwaGovernment ofiKliyber Pakhtil" 
District Acqouiiis Office Sa>v.

StaietnenKJuly-
§

‘2022)Month)) Sa)arc
lAMAL_ : Perianal intorrnalion of Mr AFATaBAHM> 

I Personnel Number-009563 Ifi 
; DjieofBinli; 15.03.i9(j|

J)il/w/s ofCUL. 
101-15031 

■VI Service: 01

NTN-

Length nfService- 00 'rears 04 ManlhsOOi D;)-s
CNIC: 1620: 
tniry imo Gi ;.2022 -

J
I Eniplaymeni Categgry: Active Temporary 

Dcsiaiiaiicin DRIVER

DDO Code: SU401 l.-DiSTT & SESSION JUDGE SWAB) 
GPr Section: 002 
interest Applic J: Yes

'iMO-M51-i'iOVF.RNMi:NTOFK.HVIlER‘PAkH

I. .'ash Cemer. Payroll Section: 002 (J
GPi'Balance:GPP A/C No:

VanCor Number; - 
Pay and Allowances;

4.140.00;
Pay Scale Type; Civil BPS: 06 Pay Stage: 0Pay scale- Bf S T-or - 2021 J

Wage cine Amount Wasc tX'pe Aniuunt
0001 Basic Pay 15,760.00 11001 

1.932.00 -lyoo 
.6.000.00 1)874

l.OOO.OO

Hciise Runt .Allowance 4a% 2.316.00
1210 Convey Allu'vancc 2005 Medical Allowance 1.500.00
I5S4 Judicial Allowance Uiililv Alloivaticc2007 6.QOU.OO
231 i Dress Allowance - 2021 .2312 Washitii; .Allowance 2021 1.00(1.00
2313 Inleeraled Allowance 202 J 600.00 ■234! Dispr. Red All 15% 2022KP 1.593.00
2347 Adhuc Rel Al 15%22(PS171 1,593.00 0.00

Deductiuns - General

Amount iWage type Wage evue -Ainuuiii]'3006 GPP Siibscrioiion - -950.00 .-3501 Benevolent Fund -i.’OUOO
4LI04 Ir. Benellts & Dealli Comp. - -450.00 0.00

lUcductiuns - Luans and Advances

I.nan Description ..'Incipal amount I Deduction Balance

Deductions- Income Tax 
Payable;

<i;fijssPay(Rs,); 39,294.00

‘.lyee Natnc: APATAB AHMAD 
'.ccouni Number:'3004l2;'-(i37 

Bank Deiails: THE BANK OF KJIYBER, O80i iSlSLAMlC B.ANKING BRANCH, SWABI. SWABl, SWABl

Opening Balance:

0.00 Recovered till July-2022,- 0.00 i . Exempted: 0.00 ^ RecoN'eniblc; 0.00

Deduirtioi i: (Rs.); -1,600.00 Net Pay: (Rs.); 36,694.00

Leaves: Availed: Earaed: Balance;

Pciiuancnl Address: 
CiiySWABI 
Temp. Address: 
City:

Domicile: MW - Khybc: pakhtiniktuva Housing Siaius; No Official

Hmail:

t

!

I

I

I

.......% *

I



Tel: 0938-280372 
Fa:^: 0938-2S0II7 

d^i.^wa^ll \(ri eriiiil win
OsjiWabi^iyaluiD.tiiiii

DISTRICT & SESSIONS lUDfiT, SWABI
69^1-99 /(F- ^3 Dated Swabi the; 06/10/2022ypsj ,b|o.

OFFICE ORDER
06,10,2022

WHEREAS, Mr. Aftab, Aluiied Driver (BPS-06) has been appointed in this' •,

establishment vide Office Order bearing Endst No.2633-H0/(F-55')/Dcg:SJ dated 31,3,2022. 
In Para No.5 ofhis appointnifiu order, it ha? been specifically mentioned that he will be on 

Probation initially for a perioc of one year e.x.ter.dable upto two years as per the rules and lii^
initialservices are liable to termiaat on, if his services arc not found satisfactory durin' 

period of probation or during :he extended period of probation at any time without assignilng 

any reasons. After his appointment he was posted as driver with the undersigned and remained 

a.s such for almost five months.
WHEREAS, his perfoTiiance remained unsatisfactory on the following grounds:

1. His ciriviirg skills : are veiy poor.- During his posting as driver with the 

undersigned on two occasions when he was driving the official car, we naiTowly 

escaped major accidents on inotoiway. Even he does not know traffic signals, , 

Moreover due to suiue reasons he does not concentrate on driving and de.spite 

repeated warnings, I'e is.unableto drive vehicles.

2- He is not a man of good social values and always speaks lie. .
3, He used to roam ii the premises of coiiits during office hours and contact

Jiligauts public by gossiping-with them in the front of courts. This practise on
||

liis part is very objectionable because in such a way impartiality of courts is

I

badly damaged. ^
• (

4. He used to propagam against the .ludicial Officers in front of public litigants.

He WPS issued notice vide Office Order No. 6276./(F-40)/D&SJ dated 06.09.2022 to 

improve his performance hut ie turned on deep ear to the instructions issued to him. Hence 

under rule 11 of the Kliybcr P ikhtunkhwa Civil SenMiiis Act, 1973 and all other laws on Lite 
subject, !ns serv';ce.s smnds iprininair'il n-ith immediate etfeci.

(Muhammad Ra«f Klial^) ^ 

District & Sessions .fudge, 
Swabi

Copy formirded for inforiuathni to:

AUVOC/.TE 
(.tOHKT

/. AlUucliciul OJjicers Di.sirici Swihi, 
2. District Accounts Officer. SM^ubi.
X Office Copy i

4 1-V
District & Sessions JudA, 

Swabi '
1Ii. . f*..), •X' • I -/i K. • V, .11«.. 11 ..j.i.kfi I •' .'i;.';



F Q♦-
BEFORE THE HONORABLE SENIOR PUISNE 

JUDGE PESHAWAR HIGH COURT
PESHAWaR AS APPELLATE AUTHORITY

/2022Departmental Appeal No.

lUol
the office order 2^5Departmental appeal against 

no'6971-94/(F-53)/DSJ dated 06/10/2022 passed 

by the Learned District and Session Judge
been

Subject:

Swabi wherein the appellant has 

terminated with immediate effect which is
illegal against law and facts

Respected Sijr,
iS.l|peUant humbly submits as under:

permanent resident of District SwabiThat appellant is a 
as evident from his CNIC and domicile (Copy of the 

CNIC and domicUe is attached as Annexure A)

1.

2. That appellant is duly qualified.
I

3. That appellant possesses drivers’ license issued by the 

KhyberlPakhtunkhwa Transport & Transit Department 
which is valid till 01/04/2027 (Copy of the drivers’ 
license is attached as Annexure B)

4. That appellant was appointed as appointed as Driver 

(BPS-6) in District Judiciary Swabi in open merit vide 

appointment order dated 3 P' March 2022 (Copy of the
service cardappointment order dated 31/03/2022 Sc 

is attached as Annexure C)

5. That appellant performed duty to the entire satisfaction 

of his superiors and there is no complaint whatsoever 

against'the appellant.
I

6. That appellant performed duty to the satisfaction of his 
superiors and received salaries (Copy of the salary 

staten^ent is attached as Annexure D)

1. That appellant has been terminated from service with

\.

^Ovori'. ffT
' 5*



/

immediate vide office order no 6971-94/(F-53)/DSJ A 
dated 06/10/2022 passed by the Learned District, and / \ f 

Session Judge Swabi which is illegal against law and^—^ 

facts. (Copy of the impugned order dated 06/10/2022 

is attached as Annexure £)

That finding no other efficacious remedy, appellant 

approaches this Honorable Appellate authority on the 

following groimds:
• I

8.

L
GROUNDS;

A. Because I as per judgments of the Honorable Peshawar
High Cojurt Peshawar, Services Tribunals and Supreme 

Comt of Pakistan, even a probationer is entitled to the 

proper procedure under KP Efficiency and Discipline 

Rules 1973 in the shape of charge sheet, statement of 

allegation, regular inquiry, show cause notice and 

personal hearing, if he is charged for misconduct or 

any offence under the said rules, /'J 7 ^ 5 C 3 •

B. Because the impugned office order no 6971-94/(F- 

53)/DSJ 'dated 06/10/2022 passed by the Learned 

District and Session Judge Swabi is illegal against law 

and facts.

C. Because appellant is innocent and falsely charged.

Because neither any inquiry has been conducted nor 

the appellant has been associated with any inquiry.
D.

E. Because neither any charge sheet has been issued nor 

statement of allegations has been given to the appellant 

any inquiry has been conducted nor any shownor
cause notice has been served upon the appellant.

Because no regular inquiry has been conducted.F.

G. Because appellant has been condemned unheard and 

the principle of Audi Alteram Partem is violated which 

as per consistent judgments of the Honorable Supreme 

Court of Pakistan reported in PLD 1964 SC and PLD 

2019 SC 119 in famous case of his Lordship Justice Qazi 
Faiz Isa l?y a full Court decided with a majority held that

r
t-.-



principle of natural justice like Audi Alteram Partem is 

enshrined in every statute whether specificallyi 
provided or not, so non-giving of show cause notice for 

04 allegations mentioned in the impugned order dated 

06/10/2022 is against the spirit of the said judgments.

fB

H. Because the date of appointment of the appellant is 31®* 

March 2022 and date of termination is 6**^ October 2022,
I

whereas! the appellant was appointed for an initial 
probationary period of 01 year extendable upto 2 years 

and the worthy District and Session Judge Swabi was 

required to assess the performance of the appellant 
upto 30** March 2023 but the worthy District and 

Session judge Swabi was in so hurry that in short span 

of 07 mpnths, the impugned order has been passed 

which i^ glaring illegality and the impugned order 

need to be set aside on this score alone.

Because the allegation no 1 regarding poor driving 

skills and escaping major accident on motorway on two 

occasions is also fabricated and self-creation and not 
supported by any oral and documentary evidence. 
Moreover, the appellant underwent driving test 

conducted by the KP Transport and Transit Department 

wherein: the appellant is issued a proper drivers’ 
license pn 31.03.2012 which shows that. appellant is a 

trained c^nd experienced driver for the last 10 years.

I.

I

Because the second limb of allegation no 1 regarding 

no knowledge of Traffic signals is squarely against the 

driving license issued and still valid upto 2027.

].

Because the non-concentration on driving despite 

repeated warnings is also incorrect as no warning has 

been issued to the appellant nor mentioned any date or 

diary np or receipt and the non-concentration on 

driving is incorrect as neither supported by any oral or 

documentary evidence.

K.

Because the worthy District and Session Judge Swabi 
taking the duty of cook from the appellant at his 

official residence at Judicial Colony Swabi which 

appellant was performing to the entire satisfaction of

L.
was

ADx.’r,c>'rESJ ii‘j> .



' I
Q. Because the notice mentioned in the impugned order 

has not been served upon the appellant.

R. Because the impugned order is malice driven and 

based on malafide and it appears that the post of the 

appellant is vacated through such illegal orders so as to 

adjust the blue-eyeds of the officials.
♦

S. Because
benefits.

appellant is jobless and entitled for back

PRJLYER:-
U is therefore humbly prayed that on acceptance of 

this departmental appeal, impugned office order no 

697J-94y(F-S3)/DSJ dated 06/10/2022 passed by the 

Learned District and Session Judge Swabi may please 

be set a^ide and appellant may please be reinstated 

in service with all service and rnonetary benefits. Any 

other relief deemed fit in the circumstances and not 

specifically asked for may also be graciously granted.
I

(Appellant)
Aftab Ahmad (Ex-Driver BPS-6) 

District Judiciary Swabi 
S/O Gul Jamal
R/O Ismail Abad Post Office 

Jamal Abad District Swabi 
Cell No. 0313-9821744

Through Amjad Ali an)
Advocate
Supreme Court of Pakistan

Dated. 19/10/2022

I
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JUDGMENT SHEET
PESHAWAR HIGH COURT. PESHAWAR

JUDICIAL DEPARTMENT

W.P. NO.2838-P/2021 with m

Irfan Ullah
Vs.

Federation of Pakistan through Secretary, Higher 
Education, Islamabad and others

Date of hearing 

Dale of Announcement if). 

PetitiDner(s) by: 
Respondent(s} by:

20.10.2022

Mr. Amjad Ali, Advocate. , .
M/s. Bahiol Khattak and Saadullah Khan 
Marwat, Advocates.I

******

JUDGMENT
******

IJAZ ANWAR. J. This writ petition has been filed under

Article 199 of the Constitution of Islamic Republic of

Pakistan, 197: , with the following prayer:-

"It is, therefore, humbly prayed that on acceptance of 
this yvrit petition, the impugned removal order dated 
25.06.2021 and advertisement Annex “N” for Manager 
(Admin)^ Le. of petitioner may please be declared as 
illegal, without lawful authority. Jurisdiction coram-non- 
judice, arbitrary, whimsical may please be set-aside and 
petitioner may please be reinstated in service with all 
back benefits.
Any other relief deemed Jit may also be graciously 
granted’. _

n essence, petitioner was appointed against the2.
7

post of Manager (Admin & Finance) vide Order dated 

02.07.2020 in the respondent-University and was confirmed

)8.02.2021, He raised objection on the depositm service on

of amount/fund by the Director in his own Account instead of

the respondent-University, due to which, he was issued

ATtE3W-^'-^
EXAMII^
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explanation which was duly replied by him, however, vide the 

impugned lettsr dated 25.06.2021, he was removed from 

service. In this regard, his appeal filed to the Chairman of the 

University wa not responded. Hence, this writ petition.

w-'

'pmments were called from the respondents3.\

who furnished the same, wherein, they opposed the issuance

of desired writ asked for by the petitioner.

.earned counsel for the respondents; at the 

beginning of arguments, raised a preliminary objection to the 

maintainability of this writ petition on the ground that the

4.

respondent-university is a non-statutory organization, having 

no statutory rules of service and claimed that its employees 

are having no secured rights in any law or Statutes; as such, 

cannot maintrin writ petition against termination of their

services. He placed reliance on the cases titled "Sui Southern
I

Gas Company Limited and others Vs. Saeed Ahmed Khoso and
o

another (2022 SCMR 12S6\. Pakistan International Airlines

Corporation and others Vs. Tanweer~ur-Rehman and others

fPLD 2010 SC 676) and iudements of the Hon’ble Islamabad

High Court passed in the cases titled Ms. Tauheed Sohail Vs.
L National University of Computer and Emereine Sciences_FAST

House. Islamabad and others (W.P. No.l0I2/2016 decided on

2 1 Ms. Sidra Irshad Vs. Dr. Amir Muhammad andli.04.20I6) an
/

t.2710 of 2015 decided on 04.02.2016)others (W.P. N

n response, learned counsel, representing the 

petitioner, argued that the National University of Computer & 

Emerging Sc ences, Islamabad (NUCES) is ^creation of

5.

f'■ iVTT
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Ordinance and the rules were framed in terms of the powers 

conferred, which according to him, has statutory status 

amenable to the jurisdiction of this Court. He placed reliance

I

the cases titled ‘^Pakistan Defence Officers’ Housineon

others Vs. Lt. Col. Sved Jawaid Ahmed (2013Authority and

SCMR 1707i. Sarhad Development Authority throueh Chairman

ys. Sved Muhammad Latif Shah and others (2015 SCMR 1060),

Aiam Khan Vs. Board of Intermediate & Secondary Education

(2012 PLC 407i and The Secretary. Government of the Punjab,

tent. Lahore and others (1997 SCMR 1SS2)”.Health Departt

. Arguments heard and record perused.

ITiis Court, under Article 199 of the 

Constitution of Islamic Republic of Pakistan, 1973 can issue a 

writ in the form ,of prohibition or mandamus only where 

petition is filed by an aggrieved person and seeks direction 

against a • lerson- • performing' within the territorial 

jurisdiction o ’this Court, fimetions in connection widi the 

affaire of the Federation, a Province or a local authority. The 

word, “person” used in Article 199 of the Constitution has 

been defined.by the Kon'ble Supreme Court of Pakistan in 

landmark judgments while for the purpose- of 

enforcement cf certain riglite of tiie employees serving under 

such “pereons”, tlic consistent view of the Superior Courts is 

that the ‘ person” against which a writ is to be issued must be 

either Government,' a body creation of an Act of Parliament or 

Provincial Assembly and the rules governing their rights and

6.

'7.

numerous
4
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obligations in^t have statutory status in the eyes of law. The
I

Hon'ble Supieme Court of Pakistan in the case titled
• ! .

“Pakistan Defence Officers’ Housim Authority and others Vs.

<i

Lt Col. Sved Jawaid Ahmed (2013 SCMR 1707K. while

commenting Jupon the jurisdiction of the High Court, has 

enunciated certain principles of law for maintainability of a 

writ petition a 1 follows:-

(i) Violation of Service Rtdes or Regulations framed by 
the Statutory bodies under tlie powers derived from 
Statutes in absence of any adequate or efficacious 
remedy can be enforced through writ Jurisdiction.

(ii) Where conditions of service of employees of a 
statutory body are not regulated by 
Rides/Regulations framed under the Statute but only 
Rules or Instructions issued for its internal use, any 
violmion thereof cannot normally be enforced 
thri^ugh writ jurisdiction and they would be governed 
by\lie principle of'Master and Servant'.

(til) 7/1^1 a/t the public employments created by the 
Statutory bodies and governed by the Statutory 
RMes/Regulatlons and unless, those appointments 
purely contractual, the principles of natural Justice 
cannot be dispensed with in disciplinary proceedings.

(iv) W^ere Ike action of a statutory authority in a service 
mqfter is in disregard of the procedural requirements 
and is violative of the principles of natural justice, it 
can be interfered with in writ Jurisdiction.

(v) That, the Removal from Service (Special Powers)
Ordinance. 2000 has an overriding effect and after 
its promulgation (27th of May, 2000), all the 
disciplinary proceedings which had been initiated 
under the said Ordinance and any order passed or 
action taken in disregard to the said law would be . 
amenable to writ jurisdiction of the High Court' 
under Article 199 of the Constitution.' ' i

iln the instant case, the petitioner claims that his 

rights to employment in the respondent-University have ^been 

violated. To ascertain the status of the respondent Univepity, 

may refer to the National University of Computer and 

Emerging Sciences Ordinance, 2000 (hereinafter to be

I

are

■ /^.

\

8.

e

we
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refeired i s “the Ordinance”), whereun^ei, the University has

been • cn ated. The relevant para o' its preamble is
I

• reproduce d:-

"w/i ereas U is In the Interest of the to. \ntry to establish 
ceni ers of excellence in the emer^li ^ disciplines of 
scle tee and technology to provide a strong base for 
eco\ omic growth and human develop.m it and to provide, 

ity et’ucatlan to talented students" \

By the very name of me University and the
qua

9.

preamble above referred, it appears that i' was tlie decision of
I

the Feder il Government to establish an Ii stitute/University in
i ■ i

the intere rt and betterment future of tlii; < ountry. Article 25 A

of the Co istitution of Islamic Republic p ‘Pakistan, 1973 was
I

inserted lirougli Constitution (Eighteeati Amendment)!Act, 

2010 (A:t Is 0.x of 2010) which pnvides for right to 

. Ar icle 25A hr;3 been addeld .vhich identifies theeducalicffl

as.bhe of the fiiadamental rights of the people. 
1 'ihe said Article provides foil l ee and compulsory

’ .. ' 'I
to all children of the age Cf 5 to 16, however,

educatio.'’

Though,
Ieducation

provision of educational'facilities is a sc the function of the 

. Slate Cron Primary to Secohdary and Hi} her Level as it is an 

establg:'.^)' fact ‘Jir.t rsiC’/i-cs dy.'elopmcnt is key to all 

and'in order to exmofti; e modem world, (he

r . '
youth of bis country musl be well equip )ed with the skill of

i I .

self employability and as such, tire ijovernmcnt has to 

establish sucb Ifistitute&'Universities for tlie purpose of 

researcli, professional or tcichnica! Iraiuing or the promotion 

of speeia stmics! We>rs 3'» cf 111*: considcvCd opinion that

/b
• /

successes

-V
•«

I
I

illA
I
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o the youlh of thisj country for higher 

education in all fieljds and industrializatibn is one of the core
1 I • • ^ :

function of tile Stats and thus be conveniently termed as 

the University is fij ictioning within the affairs of the Federal 

Government. Refer :nde can be made to the case titled '‘FiagiU

providing venues

L
» Vs. Federation of Pakistan throushHussain and< othe

& Deve ooment Division, Islamabad andSecretary. Planning

others (FLD2012Si '224)”.

In ter ns of Section 9 of “the Ordinance”, tlie
! ' ■ • , '

President of Pakisti n shall be tlie “Patron” of the University;
I I ’ I';

similarly, under Se tion 8 of “the Ordin^ce”, the Chancellor
.1 ' i ' '

of the University s to be appomted by the Patron on Ae

recommendation o; the Foundation; while ‘Toundation ’ has 

been defined :und r Section 2(h) of f'the Ordinance” as

10.

i

r

“Foundation for a Ivancement of Science and Technology

(FAST)”. Under Sejetion 12 of “the Ordinance”, the “Board of
i

iluted which consists of the following
I

Trustees” is | consi

• members:- |

i. Jhe Ch mccliot '. jho shall he hs fkairpersati;
■//. <^halrn an, Vnh’snity Grants Cdmmisslon or his , 

nomine e hot beioty flu rank of if officer of Basic 
' PaySaleiO; . ^ .
HL a retire ijt^.gc rf 'the Supreme Court of Pakistan \

or a lii 'h Court; , . I
/V. a retire
V. • two em nent scientists; 

vl. lii’J nomivecs of the Founaailoit;
vii. Rector; . !

viiL one nominee Of tits Board; qnd
ix. Secretary, Ministry of Educatiok.

SimiWly, Khder.Sec'.io:-:- of''1he Crdiuar.ee”, 

“Powers ^wvd fur.ctiohs of tiie Board of rn:stecs” are provided

/

d yicc-chanceilor or an eminent scholar;

r

11.

attb^ 
EX

j
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ides the oAer functions, also the powers and 

ropi ised by the Board 

!6r<linance” provides

which has, b( f

functions “to ipprove the draft statutes p

of Governors’: while Section 114 of “the
t I

for the constii ution of thei “Board of GqVenjiors” who will be
I

having the 'general supervision and control of the
' ' . ’ I

academic and financial affa rs and the power 

Lite policies I of the University

; »
I

administrativr

. The “Board ofto lay down 

Governors” consists of the following m^bdrs:-

’or who shall've the Chairper^hn < f the Board;
Chiu t ofPakistan

a) Ra
b) ORi retiredJudge\o/tlfe Supreme 

High Court, to be, nominated by ti\eor
Fo mdation; 11

c) ChyTman,Vnivers}ty,GrantsCot,imisiion.orhis
not fime not belofv this rank of an 'offl '.er of Basic 
Pa, Scale 29; . i i i

d) on< vice-chanceiior of a Uttiversuy to'k nominated
by he Foundati^; |

e) Sei retaiy,Minisi^a^Educadon, 
below the rank afpn officer atBa ic Pay Scale

or Ills nominee
nci
20,

f) on. ^Dean to be nominated by the Bpaidof Trustees 
in '.onsultation Jflft tl(e Rector;

g) thi fc persons;prominent in Ihe fi ilii c f their
spi ^ialtidtidn beUusb of their an] lerie ice and 
act ^^evements, to,be nominated b} fhe 'fioard of 
Tr >stees; and ^ ,

h) Re dstrar of the U/Urershy shall t^ct Secretary of
thiBoard'^ i '

[t has rJsojl;5eh provide

functions cf the Bonrd Jin peptien is^b)
1 • i ■ ' .

Ordinance” “to moke rules and regiilat onc
■ 1- c ; ;

or have psT^irsd and revised ftom fife io thne rules and 

regulations for the eiTicijent and effep 

University”.: i

L

ilir the powers and 

and (c) of “the 

’ and “to prepare

12.

live operation of Tijc

plus, in tor i-a .cf Sccticn 15(b) and (c) of “the 

, fe'Bcard.'ci .Coverrxrr. rre cihpo'.vered to' mal<e

13.

Ordb?.-r

to’-'
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rules and regulJ tionfe and to prepare )r hav( prepared and

revised from libie to lime rules and rcgul ations for the
I

efficient and effxtive opetation of the Univerjity which will
1

hich has underbe then placec befor^ the Boaid of Truilees v
I

Section 13(c) o;’ “thle Ordinance” the [powers 

drift statutes propoied by

add fiiiictions

the Board of“to approve th<

Governors”.

the| case of “Pakisian De ence Officers’In14.

HousinB Authori'v and others C2013 SCMR 1717)[ it is one of

enuiciafed from the case ihw for the 

)f tile writ petition thil “viol

rules or re.eulathns Ifrcitierf bv the siahUorv bodies under the

the principle;

Uion of servicemaintainability

powers derived ft am siaiutes in the absence of < «v adeauate_or

'h writ. utisdiction ”,efficacious remec v can be enforced throu.

ITie Hin'blCi Supreme Ccurt of i’^stan in the15.

case titled “Masbod Ahmad Bhatti and filters ?4. Federafion_o£

'eChnoloav andPakistan tliroueh SecrelarV. M/o Information

SCMR i52)'\ whileTelecommunication land others (2012_ > \■ 5

o the status ofdistinguishing; itp caflicr judgment pertiining

kistait Jnternaliom'lAirlii ei Corporationstatutory mles i. i.Pc

’er-of-Rehman am f others (PLD 2010 SCand others Vs. I 'anw

if held as un( er:-
7 4 .

“5.-1 , Siiiceihe;uJgt!icnto/l/ieNhh,Courtiis\hGsedon 
the case, of Tatiweer-OT-Relunaii su^, it fit ttfy is to be 
seen if indeed the princlpB af fmv, srunck ted tUeicin 
ii^ports the cbkciushn in the impugned judgment. Para 
!S of Ike cited precethiU is ofparihulaf reisvance k; this 
conteca. U sets cot the clrcuntstancxs wHlch Ltd to the 
Court's finding thfU the regulations which vAre under 

■ cokslderdtlou in ikder-k treated a:
being statutory in .carfJr-'- Tkc-ter: laid ibwiifor deciding 
i/rh: regidaiions vers in fact riatuio^, was stated with

I . .ATTEfci;
R
GqU'-'
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j real cU^ri^, These rigulalions had b vii^framed by th?
. ioard of Directors oj the PaAlsiai i hit motional Alriin^ 
7orpor(^ioH I^’PIAC) \under the ?lAi'Act 1956. It 

I ibserve^ by Ifie Com I that,"if ti e re atldnshlp bctt'ee.t 
ihe fPL^C} and its ei^hy^es is regilated by statblory^ 
j >rovisio^s and if thei i is a6y bre ich < f such provisi an:
6h employed ... nay nialniain ah action for 
hinstatem^nt}'. It was further olserv, d tkat "the PIAC 

regiilatioks whicl fhave been/ram d by the Boat d of 
birectors of the PIA* ^ puriuant 'o th t power conta. he f 
in section sb of tk i [PIACf /.ct; iowever, then is 

othing^on rdcord to hdicaiy that thei t regulations I ’ov t 
en frpmed \oith th> previous sinct. an of the Cei tril 

hvernmeht Sr that. hey v^re \zeUt d and laid be for i 
iiie National\Assemi ly in iterms 
i^IACj'^a'f. ^isflit Ung of the dpex i 
i used Oft the case tilted RdzJudmn v.
(PLD 19^92 S6: 531). & short, the 
I he, regi laiions in qa tsthnwere 
I he reqt Ireiiu
had not been cotnpliet'with. , ^
(f. The ohservatoits in ihe cate o/ Tanweet -lu • 
kehmar. supka havt ' iieceSsilatt d ail examinatlor. o f 
Kctlons 30 and, 31 (f thS PIA7 A^t to see if tiiesr 
Srovisio ts ,ha^ any j aralidl or r. devimce Jn the pre sen t 
^peals. It is kuite cltil'rjrohtthe PlAt Act that in o -de' 
jffir the regmations to h^ siitu’oty \force, it H’nr, 
becessai y thdt the st me hi franed "^wifh the prev'bus' 
Sanction of the, Ce Ural Government") AddUiotuHy, 
hnder Sfci’/on! 31 of t te PIAC At f, ihk regulations were 
^quired to be gazeked add tail before the Nathnol 
/issembiy. ik is only became these conteni'ous 
^gulalions tad not beeti. framed \vUh\ the prev'ous 
ianctibn of tie CentriU Cdvernnentand had not leai 
published in tke official GaieUee, thaeOie Court came ti 
ihe cofiWrtf/on the regulatiohs werd, ndt-statutory in 
i^ature. ft follows frost (He ^Usd judgment that if in frtlf 
fix regulatioi^ had fulflletj Ihe regriremenls of sect 
ifl and 31 of\ihe PIAC Act, there would have been no 
dispute or coAtention asto^e statutory sthins of the said 
^ulaliqns. The circumstances of the present app 
(considered below) are verjt difcrenifrbm the facts in 
fanweer-ur-BeJimasi -V cascK i

' ■ I ■ • • I ■ ■

Li Ih'c in^r.iit too, we find that
1 . . I • i .

Manual! place^d on, file wps frhmsd in jaccordance 
■ I,. ■ • ■ ' ' j ,

procedi rc prc^cribfed under ‘'the Ordinance”, which

Hs pro)’.'if'2f fer f'ouiins pf ‘hp.f^.iies by titc Goverhnient or

its placement.bc^^re die ;’?edenil Goveniment; as such, it is

held thkt the rules, frovued by the Board of Governors and
i I

. . 1 '
duly appfsfved by Cie BpL-dAif Tiustces, ha\e the stabitory

was

i ■

of section 31 of tin 
'.ourt was, in I trr,, 
Ciiairnuin. PL4C

reoii Ji for holding 
not statutory was 

fits ofikcllonii 30. dftd 31 of the PIAC

fhet
that
A(fI

Ions

eals

I tlie HR16.

with the

nowhere

Ilf

status.
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The judgments of the Single Bench iof the
I i

Hon’bje Islamabad High Court; Isiamabad passed iin the cases

17.

I.

Ms. Tauheed Sohail Vs. National University of Cotitled t rtwuter

nerelHB Sciences FAST House, jslamitbad and othersand E

No.1012/2016 decided on I3.Q4i20I6i and Ms. Sidranv.p.

Vs. Dr. I Amir Muhammad and others OV.P. No.2710 ofIrshad
i

2015 decided on 04.02.2016)” are dis^-guishable as' it has

relied upon the judgment of the apex Court in Tanweer-ur-
I ' I

I II I

Rchmi n case ^d as referred to above, probably the ju( gment 

Hon’ble Supreme Court of Pakistan reported as
\ ' 4 j ■ ' *'

‘‘Maso. id Ahmad Bhatti and others Vs. Federation of Pakistan

of the

M/o Inforntalidh Technolosry and

nmunicaiioK and others (2012 kCMR 152)". was not

through .ygcretorv.

Teleco.

e notice of the Hon’bhi: Court, wherelin, thebrought into

apex (’oiirt has clarified the effect ofiTanwcer-ur-RLeliman
L

case 0!i tlic status of the Rules.

Now coming to the merit of the case, thei record
, ' '

transpires that petitioner Was iiutitialy lappointed vide' Office
1 . ■ '• r '

Order dated 02.07.207.0 as Manager (Admin & Finance) and
■ ' ■ 'I

duly confirmed after 1 satisfactor)' completing his 

probationary period vide Office Order dated 08.02.207.1. fhs 

order terminating tlie iscrvices of 'the petitioner dated

25.06,2021 under Uic rubjsct “service'no more required”, is
!

though argued to be in terras of the initial appointment letter 

dated 02,07,2020, f,ccc::^hs to \thich,- in case cf confranation 

of iiis services, his servict-:; cas-co lia'Jib lb be tenninalcd on

18.

was
L

r

j '• EXAMi^
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oni! monlli notice or payment of one month salary in lieu

I the'cof, liowever, in the instant mater, the reason givfen as

formance’ after his confirmation becomes‘ur satisfa :tory pei

very termination order carries a stigi 

atisfactory performance” which ultiniately

red undani, as the m

the shape of “uns

world be hurdle for the petitioner while applying to other 

de{ artmei ts in fiiti irc. It is ijertinent to mention here that fiiom 

the comrrents, it can be gathered that the allegations ajiainst
I

the petitk ncr pertiin to bypassing a channel in the matier of 

correspon lence and nowhere, it has been alleged that !the
' > I : '

)f the I University, at any stage, has ibehn
• .f I ,

cor iprom sed. Eve ii otherwise when thwe were allegations of 

kii^d {gainst the petitioner, the respondent-University was 

required 1 o have {llov/ed him propel opportunity to defend 

himseli^. j ,

. int( rest

an)

9

In thb case tilled "The Secretary. Government of19.

Htp: Piinla. > Healih Denartmcni. Lahore and others Vs. Riaz-ul-
• -1^ r- r' r i -«• il; <

HaanW. XCMR 'issiV*. the apex Court, while relying [upon 

different ''ndgnwrts 'of the Hon’,bM Suprenic Cou)^ of 

Pakistan, held iy\t^\"iprndrr*inB the ser.'iccs of a hrohatioheron 

ihe. around ofunsatisfaddivivovk wiil net amount to dismissal or 

TPmnvaT from service: ho\‘^3ve/. if si'ch enwlovee is (oJ)e

. f

?
account of certain alterations then even such

' •• ''i‘' ■'
holdhilf nrorer dcpurtnieiiisl

terminated on

i’.mDtovmeul is coiitractnai. \cf
' ' ■ t

'( I

ATTE5 
|. ,• exaMi

V
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\
n ^'iew of tin i above, we fi id that the petitioner , 

lias not beeh treated in cxordaice wid law and being a 

confirmed cnployec, he has teen cihdemned unheard.
I j

Accordingly the i!npu(;ned termini it on order' dated 

25.05J2021 Is' set-aside aiid file petiticnir is reinstated in

20.

ti

service, allowng the respondsat-Uiiiversily to pro':eed afresh
ft ;;.

against the i®tUiohe.r;stnci'y in a:cpr(lajidc;with lav.' if they 

arc so ad'.dst d. It is fhrther clarifiid that die question of bac|: 

wages ’ahd bencfits of the petitioner sh^l be decided by the

responder^-':fi iversity at'ir the quti.inie of any such 

departm^lal proceedings, if so CO iducfcil.

Tnis'v/rl'ipe'ft^.cn is “ilov/cd in the ri)ove;tcnr.si21. \
5/r
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