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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR
Service Appeal No. 537/2022

Nasrullah Khan...cceeeeveiiiiiiivinininininiciceciinicinienne Appellant

Versus

Speaker Provincial Assembly KP and Others........ feeeens Respondent(s)

\
N

REPLY ON BEHALF OF RESPONDENT NO. 2

Respectfully Sheweth,
PRELIMINARY OBJECTION(S)

. That the appellant is estopped by his own conduct from instituting the

present appeal.

. That the appellant has not come to this Hon’ble Court with clean hands.

. That the appellant has suppressed material facts from the Hon’ble Court

and wants to gain undue benefit; hence the appeal is liable to be

dismissed.

ON FACTS

. Given the plea opted by the appellént in Para No. 1 to 7; It is pertinent to

mention that respondent No. 2 has questioned the promotion of the
present appellant time and again; wherefore Hon’ble the Service Tribunal
has set aside the findings recorded in shape of minutes of the meeting
premised upon wrong edifice which was bound to crumble down as noted
by the Hon’ble Tribunal in its Judgments. (Copy of the Judgment(s) in
Service Appeal No. 952/2014 dated 14.09.2017; Judgment in Service
Appeal No. 1324/2017 dated 10.12.2018; Judgment in Service Appe:al
No. 937/2022 dated 17.12.2020; is annexed as Annexure “A”, “B” and
“C”)
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The plea opted by the appellant in Para No. 8 to 9 has adequately been
dealt with by Hon’ble Tribunal in Service Appeal No. 4874/2021 vide
judgment dated 24.09.2021 wherein necessary directions were issued as
such Departmental Promotion Committee was constituted; which have
rendered its findings on 05.1 1.2021. (Copy of the Judgment in Service
Appeal No-4874/2021 dated 24-09-2021 & minutes of meeting dated

05.11.2021 are annexed as annexure “:D”)

The notification dated 05.11.2021 allowing the present respondent to act
as Secretary Provincial Assembly was issued within the meaning of Rule-
10 read with Rule-6 of the Khyber Pakhtunkhwa Provincial Assembly
Recruitment Rules, 1974. (Copy of the Notification dated 05-11-2021
& rules of 1974 are annexed as Annexure “E”)

The minutes of meeting provides for consideration of candidature(s) in
line with Recruitment Order, 2007. (Copy of the recruitment order,

2007 is annexed as Annexure “F”)

Admittedly, the respondent No. 2 is the most senior officer of the
Provincial Assembly Khyber Pakhtunkhwa; whereas the present
appellant stood junior to the than Additional Secretary Mr. Ghulam
Sarwar let alone the present contesting respondent; made party in the
controversy pending adjudication before the Tribunal. The pléa opted by
the appellant is erroneous and without any backing of law- and

jurisprudence.

ON GROUNDS

The ground(s) raised does not meet the required threshold for making out
a case of merits given the facts explained in paras mentioned
hereinbefore and in addition thereto not only the proceedings initiated

against the respondent No. 2 stands no more rather reliance placed on
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W.P. No. 413-P/2022 and order dated 25.01.2022 along-with ancillary
record; is appended for perusal of the Hon’ble Court; therefore ground
(A) to (H) are unsustainable and beyond reach of precincts prescribed by

law and jurisprudence. (Copy of the order dated 25.01.2023 along with

relevant document(s) is annexed as Annexure “G”)

Given the stated situation; it is therefore humbly requested that the

appeal merits dismissal; for securing the ends of justice.

Through

Advocate High Court
Contact # 0345-5544461

Secretary
Assembiy of Knyger Pakhtunkhwa

)mmnrp’

KIFAYATULLAH KHAN AFRIDI



BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR
Service Appeal No. 537/2022

Nasrullah Khan............. Coversersearsnssentansannaasns veeoesAppellant
| Versué
Speaker Provincial Assembly KP and Others............... Respondent(s)
AFFIDAVIT

I Kifayat Ullah Khan Afridi Secretary Provincial Assembly (Respondent No.
2), do hereby solemnly affirm that the contents of the reply are true and correct to
the best of my knowledge, belief, ability and nothing has been concealed therein
from the Hon’ble Court.

KIFAYATULLAH KHAN AFRIDI
Secretary
Provincial Assembly of Khyber Pakhtunkhe
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d (Better Copy)
' : Order or other proceedings with signature of Judge or Magistrate.
.S. | Dated of :
No | order/
proceeding
1 ]2 3
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
Service Appeal No.952/2014 . D
Date of Institution---l4.407.201l4
Date of Decision -----14.09.2017
Ghulam Sarwar , presently working as Additional Secretary,
Provincial Assembly Secretariat, Khyber Pakhtunkhwa Peshawar.
Appellant
VERSUS ‘
1. * The Speaker Provincial Assembly of Khyber Pakhtunkhwa
Peshawar. o
2. The Secretary Provincial Assembly Secretariat Khyber
Pakhtunkhwa Peshawar.
3. Mr. Nasrullah Khan, Additional Secretary, Provincial Assembly
Khyber Pakhtunkhwa...................cccoveninnnn.n Respondents

MUHAMMAD HAMID MUGHAL, MEMBER :-  Appellant

Present. Representative of officials respondents present.

2, Appellant has filed the present appeal under Section 4 of
the Khyber Pakhtunkhwa Service Tribunal Act, 1974 against the
notification dated 18.08.2007 whereby while superseding the
appellant, his junior colleague Nasrullah Khan (respondent No.3)
was promofed as Additional Secretary Provincial Assembly and’
against the order dated 01.10.2009 whereby the éppellant-was
allowed promotion as Additional Secretary but with immediate

effect and against the order dated 25.06.2014 whereby the review
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T N L petiion/appeal of the appellant was rejected.,
A - - :
; A ' ' . . -
) i F 3. Praver of the appellant is that the order dated 25.06.2014 be
* '=I g l . )
f : set aside and the promotion arder ol the appellant be antédated
i
5 i i . S -
| : w.e b 18.08.2007 whern his Junior collcague (respondent No.3) was |
; i
r : L
: ' w pramoted as Additiona! Sceretary and that the appcllant may also
. D be allowed sentority asawell as conscquential benefits.
; , ; . ' :
i P4 Learned counsel for the appellant contented that the appellant
it - aswvell as respondent No. 3 werg initially appointed as Assistant
: P Sceretarjes (BPS-17) in the year 1993, lurther contented that
.. i : AV
S b ; originally the appellant is senjor 10 the vespondent No. 3 and this
-:{;.-' " ) ‘. . . N . [ ] -
factis evideut lrom the appomtment notilication dated 11.03.1993
: . ¢ ' e
pas well as notilieation dated 4.3.1997 wherein seniority wise the |
; i .
: | . .
o I appellant has been placed at Sr. No. | while respondent No. 3 was
: i .i i placed at Sk No. 2. Further argued that both the appellant and
e B |
G + respendent No.3 were promoted as Deputy Seerctaries 13PS-18 vide
L | ' .
s::. . 5 : . . ; . . . ) . . g .
i ! t hotfication dated 27.02.2003 and in (he said notification the
. o
s : Fappellant was also placed senior o the respondent No. 3. Further
, ;argued that the appetiang holding Master Degree in Public
B o Admimstrion and his experience in legislation and administration
i much higher than respondent No. 3. Further argucd that the
. _ !
performance of sppellunt as per ACR Dossiers is also up 10 the C &
. . . . ' ..n,: Ty gi
maek. Farther argued than for lilling of the vacaney- o Additional o
N S - 2.!:“
Seeretary (13PS:19) working paper was prepared by respondent No. i

i
i
F Nusrallah Klan wherein the respondent No.3 recommended-his

~

1.0wn promotion.in supcrsession ol the.appélidant despite:fact-that he |.

-
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Petition/appeal of the appellant was rejected.

3. Prayer of the appellant is that the order détec} 25.06.2014 be
set aside and the promotion order of the appellant be antedated
w.e.f 18.08.2007 when his ‘junior colleague'(respondent N0.3.was
promoted as Additional Secretary and that the appellant may also
be allowed seniority as well as consequentir;tl benefits.

4. Learned counsel for the éppellant contented that the éppellant
as well as respondent No.3 were initially appoint‘ed as Assistant
Secretaries (BPS-17) in the year 1993. Further contented that
originally the appellant is senior to the respandent No.3 and this

- fact is evident from the appointment notification dated 11.03.1993
as well as notification dated 4.3.1997 Wheréin seniority wise the
appellant has been placed at Sr.No.l while respondent No.3 was.
placed at Sr. No.2. Further argued that both the appellant and
respondent No.3 were promoted as Deputy Secretaries BPS-18 vide
notification dated i7.02.2003 and in the said notification the
appellant was also placed senior to the respbfiudent No.3.. Further
argued that the appellant holding Master-,zg Degree in Public
Administration and his experience in legislatiq:,‘iii and administration
in much higher that respondent No.3. Furtl%ér argued that the
performance of Appellant as per ACR Dossiers is also up to the.
mark. Further argued that for filling of the vacancy of Additional
Secretary (BPS-19) working paper was prepared by respondent No.

3. Nasrullah Khan wherein the respondent No.3 recommended his

own promotion in supersession of the appellant despite fact that he
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was not only the junior to the élppcllum“but also carncd adverse
ACR in the vear 1997 and was also belatedly’ granted sclection
grade in the year 2003 while the appellant :was granted selection
arade in the year 19.%;. Further argued that the appellant was fit for
promotion 0 the post ol /\ddilic’%}al Secrctary (BPS-19). in all
respect on merit and on the bisis cﬂ' seniority cum-fitness crileria
also mentioned ino ‘Nmil'lcution bearing, No.

PA/NWEP/Admn:/2007/19866 dated 25.09.2007. FFurther argued

the departmental promotion/selection Commiucc unlawfully and by
having been inlluenced [rom the working paper prepared by the,
respondent No. 3 arnitravily  appointed ‘respondent 'No. 3 as
¢ . N
Additional Sceretary in Supersession ol appellant. Further argued
p u,
that the Departimeria! Promotion Committee has not at all
considered the factum of seniority of appellant and  wrongly
procceded on the notion ol equal lenga of service. Further argued |2
that if in- the ACR forms of the appellant ‘waining was |+
recommended then in the ACRs forms of respondeat No. 3 the '
same was atso suggested. Further argued that the appellant received
1 good ACRs wherein the reporting and the countersigning olTicers
declared, him 1t tor promotion. Further argued that the Speaker
Provincial Assembly in reference w0 the order of the -1lonorable

EDPcshawu Migh Court, Peshawar daied. 19.12.2003 issued in writ

pumoncn bearing No. 963 o 2010 again passed non-speaking order |3

- Jated 2800201 and arbitearily decided the matter ol appointment j

W Additional Seeretary as well as seniority against the appcllum,
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was not only the jﬁnior to the appellant but also earned adverse
ACR in the year 1997 and Was also béla’gedly granted. selection
grade in the year 2003 while the appellant was granted selection
grade in the year 1998. Further argued that thel‘ appellant was fit for
promotion to the post of Additional Sécrefa;y; (BPS-1-9) in all
respect on merit and on the bgéis of seniorif;y cum-fitness criteria
also  mentioned in  Notification ~ bearing No.
PA/NWFP/Admn:/2007/19866 dated 25.09.2607. Further argued
the departmental promotioﬁ/gelection| Committee unlawfully and by
having beén influenced from the working pé;per prepared by the
respondent No.3 arbitrarily appointed respondent No. 3 as
Additional Secretary in Supersession of app‘éllant. ‘Further argued
that the Departmental’ Promotion Committee has not at all
) t .
considered the factum of seniority of api:)ellapt and wrongly
proceeded on the notion of equal length of se;'vicc;,. Further argued |
that if in the ACR for;ns of the apia'ellant training was
recommended then 1n the ACRs forms of respondent No. 3 the
same was also suggested. Further argued that the appellant received
good ACRs wherein the reporting aﬁd the coﬁntersigning officers
declared him fit for promotion. Further argi';‘;ad that the Speaker
Provincial Assembly in reference to the ord_ér of the Honorable
Peshawar High Court Peshawar dated 19.12.2003 issued in writ
petitioner baring No. 963 of 2010 again passe;d noﬁ-speaking order
dated 25.06.2014 and arbit1.°ari1y decided thf: matter appointment

of Additional Secretary as well as seniority against the appellant.




- Further argaed. that the: authority ctc;aa'i‘\qu':c’i_:.lec. appellant of his

L leaitimate right of promotion in an tlcgal mannm and by improper
i | Pexercise of diseretion, henee this Iribunal hé's got the jurisdiction. to

. grant relicl of the appellant as prayed for. Further argucd that the
¢

i ; Deparimental promotion Commiiiee has n%)l found the appeliant

i {
| unfit for promotion. In support of his casce, the learned counsel Tor
o . f

! . . . ~ . , -

' the uppellunt relied upon the Judaments titded SARFRAZ ATLL

[ H . 1‘
.

. . : { .
o - KHAN---Appcllant Versus l-’l'{l)]ZR_/\'l"ION;. OFF PAKISTAN and

: others---Respondents  (PLD 2006 Suprcéilc Court 246) titled |
: i #
MUHANMMAL RALITM l\Il/\\---/\p)cllanl \’cnsus THE CHIEE

SECRETARY D NWEP and ol!m'.\'---Rcsp!cmdcnts (PLI> 2004
@ ;Suprcmc Gourt 65)  titled .i\"IUH;'\l\’lI_\’I/\'D ZAJIR RAJA---

x - Appellunt Versus FEDERATION OF PAKISTAN and others---

Respondents (2012 S C M R 971) lilfccl i\/lUll/\!\A‘f\/l/\D AMIAD

\

S

and - others----Appellants - Versus  Dr. Isunc Ahmad and others
Respondents (2010 P 1. C (C.S) 760) Lilled,, ABDUIL GHAFFAR

AR i MIAN Vesus GOVERNMENT O PAKISTAN, CABINET

SECRETARIAT,  ESTABLISIIMENT — DIVISION  through
Seeretary o "?-.;mvcmmf:m of ]’nkistdn, lslam.,-abz-xd'anc[ 6 'othcrs--.--

I\’QS;:M)ildcnlsA{:UU(') PlC .(C.S) 108 1) lill(;"d AZTIAR ll.f\SS/\N
NADREENM and - others---Appellant \’CIsus. FEDERATION  OF

. PARISTAN 1I1|(>wi1 Scu«,mi) |: xlabhshmcm Division, Islamabad

j and 6 others---Respondents (2007 P 1. C(C.S){246.

s, Fearned Additonal Advocate General nﬁsistcd by the learned | 4

fikhwa
nbunal

. ('l"" lf‘(\ 1
. ' o shawar

1
counsel Torrespondent No.3 contented that by, virwe of proviso (b)
' ' : 1

t
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Further argued that the authority deprived jthe appellant of his
legitimate right of promotion in an illegal maﬁner and by improper
exercise of discretion, hence this Tribunal has %gof the jurisdiction to
grant relief of the appellant as prayed for. Flérther argued the}t the
Departmental promotion Committee has not? found the ‘appellant
unfit for promotion. In support of his case, the leamgd counsel for
the appellant relied upon the judgmehts t'_itled SARFRAZAU
KHAN---Appellant Versus FEDERATION LOF PAKISTAN almd
others—— Respondents (PLD 2006 Supreme 'court 246) titled
MUHAMMAD. RAHIM KHAN---Appellant Nersus THE CHIEF
w

SECRETARY, NWFP and others—— Respondents (PLD 2004

Supreme Court 65) titled MUHAMMALD ZAHIR RAJA---

 Appellant Versus FEDERATION OF PAKISTAN and others----

Respondents (2012 SCMR 971) titled MUHAMMAD AMJAD

-~

and others----Appellants Versus Dr. Israr¢ Ahmed and others

Respondents (2010 P L C (C.S) 760) titled ABDUL GHAFFAR

~—

!
MIAN Versus  GOVERNMENT OF PAKISTAN, CABINET

SECRETARIAT , ESTABLISHMENT bIVISION through
; .

Secretary to Government of Pakistan, Islamabiad and 6 others------

-

AZHAR HUSSAIN |

———

Respondents (2006 P L. C (C.S) 1081) titled

NADEEM and others----Appellant Versus {FEDERATION OF

4

PAKISTAN through Secretary, Establishment Division , Islamabad
!

i .
5. Learned Additional Advocate General as:sisted by the learned
{
counsel for respondent No.3 contented that by -’»:"irtue of proviso (b)
/ !

B




S - 0
S i 0l scetion-4 of Khyber Pakhtunkhwa Service ‘Iribunal Act, the

A ‘ {
! 4 . . . . g !

present appeal is not maintainable. 1urther argued that the present
: “ ;

appeal is also barred by limitation. l”urlhcr argued that the
' !

promaotion ol respondent No.3 1o the post of Additional Sceretary
‘ !
- was sirietly made on merits in accordance with the promotion

policy. Iurther argued that the impugned orders do nol warrant any
K

? ]

. nterierence. .[
‘}/ ! 6. Learned counsel for respondent No.3 s supp(;rl:..pil' his
arguments relied upon the judaments titled /}BDUI, ]I/\MEED—--
:' .’ I Pettioner. Versus MINISTRY OF l-lOUSl‘E\'G AND WORKS,

GOVERNMENT - OF - PAKISTAN,  ISLAMABAD  through | <

. :?é : Seeretry and fnil'm'»-ul{cspnndcnls (P 1. !) 2008 Supreme Court p
3 K 395) tided .f\.ls_lfl) HUSSAIN Sill{|~’.J\'/.-I?--l’uilioncr Versus
: I . :
i ; SECRETARY  M/O JNDU.S'I'RlliS AN»I;D P.RODUCTION,' | ,
i -GOVERNMENT. OF PAKISTAN, [SLAMABAD---Respondents
f i (2005 S C M R 1742) titled GOVI-IRNRM{‘?:\I'I‘ Ol J’/\I(_'IS;!’/\N
i ' ; through  Establishment  Division, Eslamabacé and 7 others---
: ‘; E Appellants Versus HAMEED ARITTAR NIAZIL ACADEMY OF
) : i
; /\D;\/IINIS'I'I{/\'I'JVJ_-I, WAILTON 'I'RAININQ, LATIORY,  and
' © others---Respondents (P 1. 1D 2003 Supreme :C::QLIN 110) Judgmcnf
of lonorable Peshawar Iligh Court Peshawar titled Linginner
M'u‘.s.‘haz-'e.ll' Shah.'\."cfsﬁs Government of Khyber Pakhtunkhwa
' darough Q‘l]]g[gccnclcnxl and others (W!-il: Petition No. 2440-P/2012) a
= ~:,.~\.l'_!.'_‘ll{ll']r_lt‘-li}-l:\"I':"z_.ml' esened uc;unxc'l 'll“ni :1ppél.i:z;l"il‘ Icarned ssi




Of sectin-4 of Khyber Pakhtunkhwa Service Tribunal Act, the
present appeal is hbt maintainable. Further argued that the present
appeal is also barred by limitation. Furthér argued that the
promotion of respondent No.3 to the post of Additional Secretary
was strictly made on merits in accordance with th"e promotion
policy. Further argued that the irﬁ};ugned orders to not warrant any
interference. |

6. Learned counsel for respondent No.3 is support of his
arguments relied upon the judgments titled ABDUL HAMEED----
Petitioner Versus MINISTRY OF HOUSING AND. WORKS, |
GOVERNMENT OF PAKISTAN, ISLAMABAD  through
Secretary and others----Respondents (P L D 2008 Supreme Court
395) titled ABID HUSSAIN SHERAZI----Petitioner Versus
SECRETARY M/O INDUSTRIES AND PRODUCTIO'N,
GOVERNMENT OF PAKJSTAN, ISLAMABAD---Respondents
(2005 S C M R 1742) titled GOVERNMENT OF PAKISTAN
through Establishment Division , Islamabad and 7 others----
Appellants Versus HAMEED AKHTAR NIAZI, ACADEMY OF
ADMINISTRATIVE, WALTON TRAINING, LAHORE and
others--- Respondents (P L D 2003 Supreme Court 110) Judgment
of ‘Honorable Peshawar High Court Peshawar titled Enginner
Musharaf Shah Versus Government of Khyber Pakhtunkhwa
through Chief Secretary and otheré (Writ Petition No. 2440-P/2012)

7. Arguments of learned counsel for appellant learned

Additional Advocate General and learned courfsel for respondent
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NO. 3 heard. Filed perused.
3. Consequent upon the dircetion, of the Honorable Peshawar
Lligh Court, Peshawar dated 19.12.2013 passed in writ pcl'ttion No.
963 ol 2010, the Speaker  Khyber  Pakhtunkhwa Provincial

|
1
!
l
i !
i I
i
!
1
i Assembly issued  the impugned  order dated 25.06.2014. The

operative and concluging paras of the impugned order dated

25:06.2014. are rofroduccd as under
\ B\

| “An examination of the above facts, available on record,
reveal 10 unconiroverted facis: (a) of Nasrullah Khan's promotion

o merit-on 18082007 and (h) «Ghidam Sarwvars s promotion

subsequemiv on U110.2009: hotls by the comperent authoriny in

[y
accordance with the rules

“aving gone through the record and having applied my.
mind. Mr. Ghulam Sarwar claim of seniority against Nasrullah
| Khan is baseless ™
C I ) il L ' L
9, Ihe present appeal having been™ed within thirty days ol the
lnal/impugned order dated 23.06.2014 hence the present appeal
boeannot be termed as barred by Himitation
10 Tis not disputed that both the appellant and respondent No. 3

were nitially appoinied as Assistant Secretarics (BPS-17) of

Khyber  Pakhwnkhwu  Provincial  Assembly Sceretariat vide'|

notification dated 11.03.1993 and the appellant was placed at a

|
i
f
i
|
b
i
f
i

_ 5 sentor postiion Le Sr. No. | as compared. to the respondent No, 3 ‘
‘; | . ' | N
Iy who was plreed e S No.o 2 ol - the dppetniment notireation,
W &/) v,;.f:‘ o vt . R !

" "8‘_/ ‘"-!_’ i3 . . ' . ) . . .
e S Wiy, vostntfely i he tebhication dated LO3 1997 whereby numibers !‘j
E;';"_- . N - 'Pé R 2 : :"-év-' .4 C/"[w . ‘: ) . L ) . ¢ Lo - . . L . . " v
B Ty g e !
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No.3 heard. Filed perused.

8. Consequent upon the direction 6f the Honorable Peshawar
High Court , Peshawar dated 19.12.2013 passed in writ'petition No.
963 of 2010, the Speaker Khyber Pakhtunkhwa Provincial
Assembly issued the impugned order dated 25.06.2014. The

operative and concluding paras of the impugned order dated

25.06.2014 are reproduced as ul'naer.

"An examination of the above facts, availablei on record,
reveal to uncontroverted facts: (a)'of Nasrullah Khan's promotion
on merit on 18.08.2007 and (b) Ghulam -Sal;war's promotion
subsequently on 01.10.20; both by the competent authority in
accordance with the rules".

"Having gone through the record anc\i having applied my
mind. Mr. Ghulam Sarwar claim of seniority against Nasrullah
Khan is baseless". ‘

9.  The present appeal having. been filed within thirty days of the
final/impugned order dated 25.06.2014 hence the presentv
appeal cannot be termed as barred by limitation.

10. It is not disputed that both the appellémt and res'pondent No.3

were initially appointed as Assistant Secretary (BPS~17) of

Khyber Provincial Assembly Secretariat vide

notification dated 11.03.1993 and the appellant was placed at a

senior position i.e Sr. No.l as conipared to the respondent No. 3

who was placed at Sr. No. 2 of the app;)intment notification

Similarly in the notification dated 04.03.1997 whereby numbers

y
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- L cwere alloled 10 Assistant Secretaries of Khyber Pakhtunkhwa

Provincial Assembly Sceretariat on the basis of seniority, the name

ol the appellant was placed al Sr. No. 1 as Assi: Sceretary-I while

the name ol respondent Nog wus placed at Sr; No. 2 as AssL:
! | [ Seeretary-11 likewise the promotion notification dated 27.02.2003 ',
5 ;Lo the post of Depuy Seerelaries (BPS-18) “the name of the
o L appellant was placed at Sr. No. | and name ol respondent No. 3
i P was placed at Sr. 2. 1lence it is evident that the appellant was senior
o the respondent No. 3 as Assie Secretary as well as Deputy
FSecretary of Nhyber Pakhiunkhwa Provineial Assembly Scerctartat,
: '.. by ae E
AUIs also pestinent mention that the name of the appellant is also |
|
e ¢, . . . , .
¢ e Noc D wiile name ol the respondent No. 3 s at Sr. No. 2 in the
: ot |
R : . . - . .
; g ;working paper prepared Tor lling up the post of Additional
; : !
‘ ‘ : I Scerctary (BPS-19).
o ? A
: ' I : R ‘ f e DA
' FEL e is also settled principle that right to be considered [for
: :
: s - . . . . . .
i ! : : L promotion 18 a vested rieht and such consideration has to be in
i f N | - :
accordance with-rules and, regulations.
i i i S
e - 120 PerusalEel minutes o (he meeting ol the Departmeniul t‘
. i i ) ' '
AR . . i . ﬁ - y Lo ' |
B ; L Promotion Committee would show that the commiittce :has not |
T !
& I
I

considered the fact that the appellant s senior 10 the respondent |
N
No. 3 rather observed that both the officer have cqual length of ,

-

. , L ;
Promotion Caomniitiee Jid not observed that the appellant has not |
. . !

{

- . o
sone thraugh any manditory teaining or that the ACR dossicrs of'
o : I

serviee similarly the Departmental Promotion Committce has not

found the appallinguntic tor promotion, Stmilarly the Department
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Were allotted to Assistant Secretaries” of Khyber Pakhtunkhwa
Provincial Assembly Secretariat on the basis of senilority, the name
of the appellant was placed at Sr. No. las Aststt: Secretary-1 while
the name of respondent No-3 was placed aift Sr. No. 2 as Asst:
Secretary-II, likewise the promotion notification dated 27.‘02.2003
to the post of Deputy Secretaries (BPS-IS) the name of the

appellant was placed at Sr. No. 1 and name of respondenf No.3
by

was placed at Sr. 2. Hence it is evident that thé appellant was-senior

" to the respondent No. 3 as Asstt: Secretary as well as Deputy

Secretary of Khyber Pakhtunkhwa Provincial ‘;:Assembly Secretariat.
It is also pertinent mention that the name of the appellant is also at
Sr. No. 1 while name of the réspondent No. 3 is at Sr. No. 2 in the
working paper prepared for filling up the post of Additional
Secretary (BPS-19). :

1. It is also settled principle that right ’%o be considered for
promotion is a vested right and such consi(!ieration has to be in
accordance with rules and regulations.

12. Perusal of minutes of the meeting ’of the Departrr;ental
Promotion Committee would show' .that the: cémmittee has not
considered the fact that the appellant is senigor to the respondent
No. 3 rather observed that both the of‘ﬁc.er have equal Ilength of
service similarly the Departmental Prornotioxfl Committee has not
found the appellant unfit for promotion. Similarly the Depanrr}ent

: {
Promotion Committee did not observed that the appellant has not

gone through any mandatory training or that the ACR dossiers of .
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the appellant were not up to the mark or that he enjoyed bad
reputation. Similarly the Departmental Promotion Committee did

not observe that the appellant was not capable to shoulder higher

responsibilities. Departmental Promotion Committee has not
noticed that any adverse remarks or counseling ever communicated
to the appellant about any lapse or deficiency in the performance of
his duties. The reasons given by the Departmental Promotion
Committee to promote respondent No.3 in supersession of the
appellant found utterly vague and the authority‘ floated the criteria | .
of promotion on the basis of seniority com-fitness. Even otherwise
bald assertions given by the Departmental ‘Promotion Committee
were not sufficient to supersede the senior most Civil Servants on
the basis of criteria of promotion on merit.

13.  Interestingly after the out of turn promotion of respondent No
3 in supersession of the appellant, the appellant was also promoted
as Additional Secretary. |

14. In the light of above this Tribunal is of the view that the
authority deprived the appellant of his due right of promotion as
senior most Deputy Secretary in an illegal manner and by improper
exercise of discretion. Ironically the impugned order dated
25.06.2014 of the Speaker Khyber Pakhtunkhwa Provincial
Assembly is also non speaking in as much as no cogent reason was
assigned justifying the supersession of the senior most Deputy_
Secretary.

15. It is also settled principle of law that Service Tribunal is fully
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Competent to examine the question of fitness for promotion, if it is
alleged that the appellant has been by passed/superseded in

violation of the criteria for promotion.

16. It may be mentioned that vide notification fbearing No.
PA/NWEP/Admn:/2007/19866 dated 25, September, 2007 the
method of recruitment of Additional Secretary (BPS-19) of Khyber
)
Pakhtunkhwa Provincial Assembly Secretariat has ‘been prescribed
as follows: ‘
"By promotion on the basis of seniority cum fitness amongst

the Deputy Secretaries with five years service as such or 12-years

service in BPS-17 and above"

17. In the light of above discussion the present appeal as prayed
for is accepted and the appellant is promoted as Additional
Secretary (BPS-19) Khyber Pakhtunkhwa Provincial Assembly
from the date his junior colleague (respondent No. 3) was promoted
as Additional Secretary with back benefits/consequential benefits.

18.  Perusal of the  notification  bearing No.
PA/NWFP/Admn:/2007/19866 dated 25.09.2007 mentioned above
would also reveal that criteria of promotion to the higher post of
Senior Additional Secretary (BPS-20) and Secretary is also based
on seniority com-fitness as such subsequent promotion if any of

junior colleagues of appellant to the higher post i.e the post of
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senior Additional Seeretary or Secreg ary, during the pendoncey
presentappeal. s also set aside as a ccﬁnscqucmiaf benefit. Partj

are el o bear (heip own costs. I'ile be consigned 10 the reco
rOOm. N
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Senior Additional Secretary or Secretary, during the pendency of
present appeal, is also set aside as a consequential benefit. Parties

are left to bear their own costs. File be consigned to the record
L

room.
Sd/-
(MUHAMMAD HAMID MUGHAL)
MEMBER ~
Sd/- ~
(MUHAMMAD AMIN KHANKUNDI)
MEMBER :
ANNOUNCED
14.09.2017
1
Ty
@
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',Bl:.ﬂbRE THE KITYBJJR ]’AK]T'I UN'KIIWA ST&VICE TRIBUAL, ,PESE,A .AR" ' E’
Appcal No 1324/20\ : f
 Date of Institution ' e 28 11 2017 . g
Date of Decision ... 10.12_.2018 PR
lelay.\lullah I&han, -Afridi presently- sewmg as Semor Addmonal Secretaly, o \ i
Ptovmml /\w.mblv Khybet Pal\hLmﬂd\w'\ Peshawar (Appelhnl) o - ’g

| : :
§~ Co vmsus I L M SR

PR AN,

1. The Speaker Pkovmpnl /\ssembly of Khybel Pakhtunl\hw'\ Peshaw'u i
2.0 The Dep'utnhental Promotion. Committee. through its S¢cretary Provinéial - T g
oL Assembly of Khyber Pakhtunkhwa, Peshawar. e 5
3. M Nasrulldh Khan, presently sewmg as, Secwtaly Plovmclal Assembly g %
C Khybu Pal\luunl\hwa Peshqw*u S . e (ReSpondents) L
MR. ALL AZIM AF mox . L
/\clvomlc T PR :--  Forappellant. -
--MRLIAUILAH o C
Deputy District /\ucn ney =0 - For official respondents.
MR, MUHAMMAD ASIF YOUSAI*?.AI IR
Advocate © , S e Forrespondeit no.3-. .
s MR, AHMADIIASSAN s " . .. -MEMBER(Ekecutive)

MR, MUHAMMAD HAMID MUGHAL .~ -+ MEMBER(ludicial)
) Ml\ MU]-l/-\MM,\D /-\MTN KiIAN KUNDT == MBMBER(J'udiclal) '

JUDGMEN’T‘
M HASSAN MEMBER Ar%uments oi the lcamed counsel f01 tHe " L
',-}?f\}'t?}isﬁhi_';t\l,‘.cl a -.gecm;d pegu'sed.,. ) Sl

l* A C,'TS'%

">~ ’lh(. appellanl has unpuc;necl the du,nsxon of DPC d'\tud I 08 20!7 ancl the ‘

ITx1

nuutu.auon dat«.d 15.08. 7017 whu eby 1cs1);c>ndent no3 despm being ]umol 0 the '

wais pr amoted as Scuetaly Plovmmai Assembly Khyber, Palchtunlchwa
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BEFORE THE KHYBER PAKHTUNKHWA SERVIE TRIBUNAL PESHAWAR.
. . R

Appeal No. 1324/2017
Date of institution ... 28112017

Dated of Decision ...  10.12.2018

Kifayatullah Khan, Afridi presently serving as Senior Additional Secretary,

 Provincial Assembly Khyber Pakhtunkhwa, Peshawar. ... (Appéllant)

VERSUS

1. The Speaker Provincial Assembly of Khyber Pakhtunkhwa Peshawar.

2. The Departmental Promotion Committee through its Secretary Provincial
Assembly of Khyber Pakhtunkhwa, Peshawar. |

3. Mr. Nasrullah Khan, presently serving as Secretary Provincial Assembly
Khyber Pakhtunkhwa, Peshawar _ .. (Respondents)

-------

MR. ALI AZIM AFRIDI,
Advocate

For appellant

MR. ZIA ULLAH, _
Deputy District Attorney ... For official respondents.
MR. MUHAMMAD ASIF YOUSAFZAL
Advocate ... Forrespondent no.3' .
MR. AHMAD HASSAN ... MEMBER (Executive)
MR. MUHAMMAD HAMID MUGHAL ... MEMBER (Judicial)
MR. MUHAMMAD AMIN KHANKUNDI .... MEMBER (Judicial)

JUDGMENT

AHMAD HASSAN, MEMBER:- Arguments of the learned counsel for the
Parties heard and record perused.

FACTS -

2. The appellant has impugned the decision of DPC dated 11.08.2017 and the
notification dated 15.08.2017, whereby respondent no.3 despite being junior to the

appellant was iaromoted as Secretary Provincial Assembly Khyber .Pakhtunkhwa.
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Icuhng aggneved hc t‘ led clepnrtmcntal appcal %m 30 08 2017 wlnch xemmned :
N

unanswered hence thc mstant semce“qppeal Ol 28 '11 2017

'A'R:GUMENTS

[camud counscl for Lhe appellant argued that he ‘Was serving as Semor.

(BPS- 20) and on th(, duectwns ot the respondents also

_ shouldeled leS}JOHSIblllllGS of Secwtaly Provmcxal Assembly from tune to ume

. Upon Letnemem of Mn

Amanullah Khan the then Secretary Prov1nc1al Assembly en

Col4 08 20 7 a slot becamc av'nl*\ble for promotlon Wor cmg paper was preparcd anlﬂ

fpiaccd belme the DPC to conmdex one of the ofﬁcer out ‘of the panel for pr‘omotlon :

o to thc post of Secwt

3003 -

ary PLOVlnmal Assembly He further tﬁgued that he was the g

seniof* most off‘ cer in the Panel 'md was fully ehgxble fon promotlon Accordmg to

nonﬁcatlon dated 25, 9.2007 the post of Secr: etmy ( PS -21) was reﬂuxred filled in by.

'-promotlon..on thé basls of semouty cum—ﬂtnc§ trom _amongst the 81 Addl

N Seclemry 'mcl Addl See retaly w1th three yeaxs sér 1ce or 22 ycars service in 17 and

ab;ove.'Mx N'\surllah (x,espondent ne. 3) though yumor to lum was promoted to the

,r.

post of Secwlmy m the mcetmo of the DPC heid on 11 08.2017 and notltled oh

13. 0‘% 2017 Iusuﬁu\tnon glven fou SLlpelSCSSIOI‘l of the - '1ppellant vw1c|ly .exhibited,

| smlaltdc 1avm msm neponsm and unduc favour extended to the handprcked otﬁwy :

'dalccl 15 8. 2017 thxough wlnch promptlon of zespondent n03 as Secretaly':.' <

by the, 1cspond«.nts Moxeovel, ln servncc appe'l! no. 952/2014 utled “G‘luclam
Sm wm Ad(m:onal Sec: etar 9 PlOWIIClal As.s‘embly-vs- T/ze Spea/cer vamcqul-‘

,A mmbly Klz pl)er Pa/clztunlclnva mzd otlzels” demded on 14 09 2017 notlf cation’

5 .

‘, PlOVlnChal Assembly duung thc pendcncy of the above appeal Was also set'gmde.‘.

K ‘.ATP“}-‘
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Feeling aggrieve, he filed departmental appeal on 30.08.2017 which remained

Unanswered, hence the instant service appeal on 28 11 2017

ARGUMENTS

3. Learned_“counsel for the appellant argued that he was serving as Senior

Addltlonal Secretary (BPS-20) and on the dnrecuon s of the respondents also
shouldered responsxbllmes of Secretary Provmcxal Assembly from tlme to time
upon ret1rement of Mr. Amanullah Khan the then Secretary Provmcml Assembly on
14.08.2017, a slot became available for promotion. Working paper was prepared and
placed before the DPC to consider one of the officer out of the panel for promotion to
the post of Secretary Provincial Assembly. He further argued that he v:/és' the senior
most officer in the panel and was fully eligible for promotion. .Accorciiing to
notification dated 25.09.2007 the post of Secretary (BPS-21) was required filled in by
promotion on the basis of seniority - com - fitness from amongst the Sr.  Addl:
Secretary and Addl: Secretary with, three years servicc; or 22 years: service in 17 and
above. Mr. Nasrullah (respondent vn6.3) though junior to hirn was prornotéd to the
post of Secret_ary in the meeting of the DPC held on All.08.2017 and notified on
15.08.2017. Justification given for supersession of the appellant vividly exhibited
malafide, favoritism, nepotism and undue favour extended to the handpicked officer
by the respondents. Moreover, in service appeal 1n0.952/2014 titled "Ghulam
Sarwar Additional Secretary Provincial Assembly —vs-The Speaker Provincial
Assembly Khyber Pakhtunkhwa and others" decided on 14.09.2017 , notification

dated 15.08.2017 through which promotion of respondent no.3 as Secretary

Provincial Assembly during the pendency of the above appeal was also set aside.
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o o
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Resultantly, in order to implement the aforementioned judgment rietiﬁcation dated
15.08.2017 was withdrawn by the respondents on 07.09.2018.

4. Learned counsel for 'the appellant further contended that the respondents had
audacity/temerity ~ to trarllaple cdurf orders :under their feet by again cenveriing
meeting of the DPC on 25.09.2018 and promoting Mr. Nasfullah Khan to ‘the post of
Secretary (BPS-21) bypassing the appellant without any seIid jﬁstiﬁeation/reasoning
and notified promdtxon vide notification dated 25, 09 .2018. Reasons recorded by the
DPC for supersesswn of the appellant were agamst the i mvogue rules and deliberate
attempt on the in part to depnve him of right of promotion to next higher scale
Flndmg were also in line with the criteria la1d down in the service rules for
promotlon it may not be out of place to mentlon that the case of promotion of
respondent no.3 was still subjudice in this Tnbunal and respondents without waiting
for the outcome/decision of the said appeal notified his vpromotion. Reliance, was
placed on case law reported as 2010 SCMR 1886, 1996 SCMR 218, 1999 SCMR
1605, 2005 SCMR 695, PLD 2004 (8.C) 65, 2007 PLC (C. S) 1246, 2002 SCMR
1056 and 1996 SCMR 1185

5. On the other hand learned counse! for private reSpondent no.3, while
controverting the arguments of learned counsel for the appellant raised some
preliminary objections on the maintainability of the ﬁresent service appeal. He urged
that no order for constitution of the present bench passed by the Chairman to hear
this service alapeal \'Nas available on case file. That in pursuance of judgment of this
Tribunal datedl‘ 14.09.2017 promotion order of réspondent no.3 was witﬁdrawn vide
notification dated07.09.2018. Subsequently, on fhe recommendations of DPC, he was
again proraoted to the post of Secretary (BPS-21) vide notification dated 25.09.2018

against which departmental appeal filed by the appellant was pending
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before the competent  authority for decision, In these circumstances the present
appeal had beco_n’te infructuous and was also hit by Rule-23 of the Khyber
Pakhtunkhwa Service Trtbunal Rules 1974. In the light of proviso (b) (1) of Section-
4 of ‘Khyber Pakhtunkhwa  Service Tmbunal Act 1974, this Tnbunal lacks |
jurisdiction to adjudicate issues of fitness or otherwise of a person to be
appointed to or hold a particular post or to be promoted to a higher post or grade. He
further contended that the appellant and private respondent n0.3 were considered by
"| the DPC in its meetmg held on 25.09.2018 in which the former was not found ﬁt for

promotion to the post of Secretary (BPS-21) Rehance was placed on case law

reported as PLD 2008 (SC) 769, PLD 2008 (SC) 395, 2014 PLC (C.S) 982 and 2015
PLC (C.S) 215.

6.  Learned Deputy District Attorney for official respondents concurred W1th the |

arguments advanced by the learned counsel for private respondent no. 3

. coNcLusioN

7’ The bone of contention in the present appeal is promotion of private

g

%spondent no.3: (Mr. Nasrullah Khan) to the post of Secretary Provxncxal Assembly N

(;BPS-21), who. was otherWISe junior to the appellant but cleared/recommended by
the DPC in its meeting held on 11.08.2017 and notified on 15.08. 2017. On perusal
of minutes of the sald meeting, it transpired that the appellant was xgnored on flimsy,
whimsical and nonsensmal grounds and in ‘utter disregard to the criteria for
p%omotlon lald down in Service Rules of the Provincial Assembly notified on
22 09.2007 and for ready reference is reproduced below:-

"By promotlon on the basis of seniority cum ﬁtness amongst the
senior Additional Secretary and Additional Secretaries with three
years serv:ce as such or 22 years service in BPS-17 and above"
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8. Aplain reading of the said rule depicts that seniority cum ﬁtness was the sole

criterta/prmmple for promotion to the post of Secretary Provincial Assembly (BPS-
21). The appellant was senior most Additional Secretary fully-eligible for promotion.
Perusal of the mmutes of the DPC revealed that during the course of con51deration
nothing adverse was found against the appellant. Reasons given by the DPC for
supersessmn of the appellant were figment of imagination of the members and
contrary to law and rules. Though promotion was not a vested fight of the appellant
but meamngful consideration in accordance with law/rules was his vested right.

Subsequently, as per judgment of this Tribunal dated 14, 09. 2017 promotion order of

respondent no.3 to the post of Secretary made during the pendency of the Sald appeal

“was also set aside. In pursuance of the said orders promotion order of respondent no.3

1
)

was withdrawn on 07.09.2018.

9. Subsequently, on the recommendations  of Departmental l’romotion
Committee . Mr. Nasrullah Khan (respondent no.3) was again proino’ted to the post |
of Secretary (BPS-21) vide notification dated 25.09.2017 against wliich
departmental appeal of the appellant before the competent autherity was still
pending. Again the appellant became a victim of favoritism, nepotism and unholy
alliance of Dl’C to accommo.da.te their blue eyed chap by hook or crook. It was a

deliberate attempt on tiie part of the respondents to frustrate the efforts of the

appellant for his due right of promotion.

10.  As regards objection of the learned counsel for respondent no.3 regarding
specific order .fer constitution of larger bench was concerned, as per laid down
procedure different cases are assigned to the concerned bench by the Registrar of
this Tribunal after getting approval from the Chairman Service Tribunal . Now

I . . .
turning to the issue of maintainability of the present appeal, it was exhaustively
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argued by both the parties and vide order dated 11. 10 2018, this Tr1bunal held.that

the present appeal was maintainable for regular hearmg Crux of the order was that
appeal of the appellant against impugned order dated 15.08.2017 and for promotion
as Secretary Provmcml Assembly ,'Khyber Pakhtunkhwa was still subjudice in this
Tribunal and respondents without waiting for decision-promote'd respdndétxt no.3 to
the post of Secretary, hence, their action was against the law/rules. Viéw/stance of

this Tribunal is affirmed by the case law reported as 2005 CLC 689 (AJ&K) in which
the court held that -

"Rules of procedure were meant for advancement of justice and
parties could not be rion-suited on techmcalltles when their valuable

rlghts were subjudlce before the court”

11 Attention is also invited to Para-V of the Khyber Pakhtunkhwa Civil Servant

Promotion Pdfiéy pertaining to deferment of promotion. Para(a)(iii) of above Para is

worth perusal. It says that:

"The PER dossier  is incomplete or any other
Documents/information required, by the PSB/DPC for determining .

his suitability for promotion is not available for reasons beyond his

-contro]”

12. Deﬁc1encnes in A.CR dossier pointed out above were on the one hand
beyond the -control of the appellant and on other hand spoke of malice, bias,
prejudice and jaundiced eye view taken by the respondents. Strictly going by the

rules as only one post was available and appellant was at sr.no.1 of the panel, so the

saner course was defer the promotion case.

13. We are afraid that assertions of the learned counsel for private respondent'
no.3 that under Section-4(b)(i) of Khyber Pakhtunkhwa Service Tribunal Act, 1974
the question of fitness of a civil servant is outside the ;aale of j:urisdiction of this
Tribunal but directions of supenor courts in PLD 2008 (SC) 769, PLD 2008 (SC)
395,2014 PLC (C S) 982 and 2015 PLC (C.S) 215 are not conclusive and against
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the consistent views expressed by the superior coutts in numerous .Judgments relied
upon by the learned counsel for the appel]ant Slmllarly in PLC (C. S) 1161 (b) and |
1999 SCMR 1605, issue of fitness and promotion has also been settled by the apex
court in 2005 SCMR 695, PLD 2004 65, 2002 SCMR 1056,1 1996 SCMR 1185. fn
2002 SCMR (S.C) 1056, the august Supreme Court held that:-

"Where a right to consider the civil servant has been claimed on the

Ground that he has been bypassed in violation of the promotion

policy, the Service Tribunal can examine thé question of ﬁtﬁess of

civil servant"

"Concept of absolute discretion does not exist in law as it was

Wholly incompatible with the gearantee provided by Article-4 of the

Constitution of Pakistan, 1973. "Absolute discretion" was a ruthless

Master and unless it was structured, it was likely to be abused :Such

a provision would be ex-facie discriminator” . (2007 PLC (C.S)

,1246)"
14, Before parting with the judgment, apprehensions are lurking in our mind that
adverse findings ef this Tribunal may pique the ego of respondents and inline with
their tradition possibility of again violating the court/tribunal orders cannot be ruled
out. Learned counsel for the appellant also brought to the notice of this Tribunal
cases of illegal appbintment of épecial Secretary and Director (Automation & IT)
Provincial Assembly were struck down by the Peshawar High Court, Peshawar vide
judgment dated 13.-11.2018 in writ petition no. 2512/2018 & 13.11.2018 in writ
petition no. 3101-P/2018 By now it has been established beyond any shadow of
doubt that the former and the present Speaker etc: have one pomt agenda to promote

cronyism, nepotlsm and favoritism at the cost of merit, transparency,’ fairness,
equality and justice. It amounts to misuse of official authority and is open to
cognizance/judicial scrutiny by the quarters concerned. In order to sensitize the

concerned refevant excerpt of PLD 2014 SC 47 is reproduced below:-
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"It is now a well-settled principle of law that all public

functionaries must exercise public authority, ',especially while

dealing with the public property, public funds 'ori asslets: ina

fair, just transparent and reasonable manner, u'ntainted by

malafide without discrimination and in acco;dance with law,

keeping in view the constitutional rights of the bitizens"
15.  Asa sequel to above the appeal is accepted, the impugned order alongwith
successive order <;f promotion of respondent no.3 to the post of chretary Prqvi‘ncial
Assembly, Khyber Pakhtunkhwa passed during the pendency of the present service
appeal is set aside. Consequently, notiﬁcation no. PA/KP/Admm2018/224é dated
30.08.2018 a351gn1ng acting charge of the post of Secretary Provmcnal Assembly to
the appellant 1§ restored Parties are left to bear their own costs. F11e be consigned to

i '-
the record rooin.

Sd/-
(MUHAMMAD HAMID MUGHAL)

' MEMBER

. ‘ )
Sd/-
(MUHAMMAD AMIN KHAN KUNDI)
MEMBER
Sd/-
(AHMAD HASSAN)
MEMBER

ANNOUNCED
10.12.2018
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Appeal No. 937/2020 . Y A
Date of Institution ...  28.01.2020
. Date of Decision .. ° 17.12.2020

Kifayatullah Khan Afridi, presently serving as Senior Additional Secretary

,Provincial Assembly, Khyber Pakhtunkhwa, Peshawar. - ... (Appellant)
VERSUS
The Speaker Provincial Assembly of Khyber Pakhtunkhwa, Peshawar and two
others. . ’ ' ... (Respondents)
Present.

.
i

Mr. Ali Azim Afridi,

Advocate. For appellant

Mr. Muhammad Riaz Khan Paindakhel, ' For respondents

Asstt, Advocate General No.1&2, °
Qazi Muhammad Anwar ,
Advocate, For respondents
No. 1, 2 and 3.
MR. HAMID FAROOQ DURRANI, ' CHAIRMAI\]
MR. MIAN MUHAMMAD, ... MEMBER(E)
JUDGMENT

HAMID FARQOQ_ DURRANI, CHAIRMA’N:- .
1. The appellant is aggrieved of nogiﬁcation d»ated 03.09.2d19 iésued by
respondent No. 1, whereby, respondenf No. 3 was promoted, as Secretary
(BPS-21), Khyber Pakhtunkhwa Provincial Assembly. The .decision of
Departmental Promotion Commi..ttee dated 02.99.2019, forming basis of the
notification, has also been impugned. Declaration regarciing prdmotipn to the
posifion of Secretairy' Provincial Assembly Khyber Pakhjcunkhwa‘,.in favour of

the appellént, has also been made part of the pfayer’. .

Boglunvae
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2. The facts, as laid in the memorandum of appeal, are to the effect that
thé appellant was appointed as Assistant ESec'r'e'tary '(PAC) BPS-17 on
23.11.1992 in the Provmcral Assembly Secretariat. On 11.02. 1997 he ‘was

promoted as Deputy Secretary while on 12.03. 2007 the appellant was granted

\

promotion as Addltlonal Secretary BPS 19. On 01.10. 2009 he was

recommended for promotion to the post of Senior Additional' Secretary BPS-

20, which was materlallzed While posted as such the appellant was requrred

i

and authorrzed to look after the off‘ce of Secretary Provincial Assembly as

well. The Addltlonal responsrblllty was for 165 days altogether. On 01. 08 2017,
a notification’ was |ssued for constrtutron of DPC due to retitement of the '
incumbent. The name of respondent No. 3 was also included in Lthe panel of
officers to be considered for prc;motion against the post of Secretary. The
DPC, with addition of the Deputy Secretary (Admn), was recon;tituted. The
added Member was subordinate to the respondent No. 3 at the relevant time,
it is claimed.

The D.P.C recommended respondent No. 3, a junior to the appeilant,
for promotion who was accordingly promoted The appellant qu’estroned the
promotion order/notlﬁcatlon before this Tribunal through S‘ervice Appeal No..
1324/2017 (hereinafter referred to as previous appeal). The matter was laid
before a Larger Bench comprising three Honourable Members and was
decided on 10.12:2018. The appellant was granted relief by thr.l'ai-r Tribunal in
terms that the order, impugned therein alongwith ensuing order ?f promotion
of respondent No. 3 therein, was set aside and the notiﬂcétion'dated

30.08.2018, assigning acting charge of the post of Secretar'y Provincial

Assembly was restored - in favour of the appellant Pertrnently, the

[( e R
et oW [ -
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arrangement of parties in the previous appeal was the same as in the instant

appeal.

The decision of Tribunal was impugned before the August Stjpreme
Court of Pakistan which was p\eased to, inter-alia, expunge remarks against
respondent No. 1, as well' as the erstwhile Speaker of Khyber Pakhtunkhwa
Provincial Assembly. : The Apex Court ordered for recons'titution‘;of D.P.C to
re-examine and decide the matter of diéputed promotion. The ';reconstituted .
committee éubmitted its recommendations on 02.09.2019, ; whereupon,
impugned'notiﬁcafion dated 03.09.2019 was issued. The appella;nt submitted

a departmental appeal which was not responded to, hence the appeal in hand.
' i

L5 '

3. The respondents, upon notice, appeared through é'oﬁnsel who
submitted an application for deci;jing the question of Iilfhitation and
competence of the Ir;stant appeal as preliminary issues ﬁrst. Tt}?’.application
was also accompanied by writtén stétement of re;spondentj No. 3. On

01.10.2020, learned counsel for the parties addressed the"ir respective

arguments regarding the prelinﬁinary objections. Remaining arguments were

addressed on 30.11.2020. ‘ }

4, We have heard learned counsel for the parties and with their valuable
: }

assistance gone through the available record. During the argumients both the

learned counsel also repeatedly referred to the judgment in ithe previous

appeal. | ' }

. ; .
S. Agitating the preliminary objections, learned counse! for respondents

argued that the appeal in hand was badly time barred as it was submitted on -

12.02.2020. In that regard he referred to the calculation, as contained in the

P B .
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written statement and contended that the rmpugned notrf catron was rssued on
03.09.2019, against whlch the appellant submitted appeal to the competent
departmental authority on 30.09.2019. The period of ninety days wait for
decision started from 01.10.2019. The penod of ninety days was 1o expire on
29.12.2019, while the appeal in hand had to be filed within thirty days from
30.12, 2019 The said persod of thirty days expired on or before 28 01.2020. In
his view, some fraud was committed in receipt of appeal o 28.01.2020,
through diary No. 888. In support of his arguments learned coUnsel referred
to the judgments reported as 2017-SCMR-24, 2019- -SCMR-663, 2011 SCMR-

1111, PLD 1994-Snpreme Court~539 and 2007-SCMR-682.

Arguing the second limb of objections regarding the con:jpetence of
appeal, learned counsel referred to Section 4 of the Khyber Pékhtunkhwa
Service Tribunals Act, 1974. He contended that the fitness of respondent No. 3
for impugned promotion wes also an issue in the appeal in hand, tnerefore, it
was not to be entertained in view of the provisions:of law.

Learned counsel for the appellant refuted the objections and contended
that the appeal was not only within time but also- competent for the 'purpose
of jurisdiction of this Tribunal. He made references to judgments in previous
appeal and also relied on 2007- -PLC(C. S)1246 2002-SCMR-1056 and 1999-
SCMR-1605. i

Learned Asstt. A.G adopted the arguments of learned counsel for

respondents,

in B It is a matter of record that the appeal in hand was initially submitted

on 28.01.2020, through diary No. 888 whlch was returned to the appellant for

removal of some deﬂcrency. It was re-submitted, after doing the needful on

t



‘!"“‘M —

,

12.02.2020. As per the calculation provided in the written statement of

respondent No. 3, the time for submission of appeal before this Tribunal was

to end on 28.01.2020. In the stated backdrop, the objection regarding delay in

submission of appeal is misconceived, therefore, is hereby overruled.

’

7. Adverting to the: other objection regarding competence of appeal in

hand, suffice it to note that the issue, also raised in previous appeal, was

decided by a Larger Bench_of the Tribunal in the following terms:-

‘We are afraid that assertions of the learned counsel for private
respondent No. 3 that under Section-4(b)(i) of Khuyber
Pakhtunkhwa Service Tribuna/ Act, 1974 the question’ of fitness of
a civil servant is outside the pale of jurisdiction of this.Tribunal but
directions of superior courts in PLD 2008‘(56’) 768, PLD 2008 (sC) .
395, 2014 PLC(C, S) 892 and 2015 PLL(C.5)215 are not conclusive
and against the consistent Views expressed by the superior courts
. In numerous judgments relied upon by the learned counsel for the
appellant. Similarly in PLC (C.5) 1161(b) and 1999-5CMR-J60;‘>',
issue of fitness and promotion has also been settled by the apex
court in 2005-$CMR-§95, /5LD 2004-65, 2002-SCMR1 056, 1996-

SCMR-1185, In 2002-SCMR-1 056, the august Supreme Court held
that:-

“Where a right to consider the civil servant has been
claimed on the grount that he has been bypassed in .
violation of the promotion policy, the Serice Tribunal can +.

examine the question of fitness of civil servant.” -

The Tribunal consequently went on to decide th?
appeal on merits. : _ N

1}

The above reproduced view of this Tribunal is respectfully followe__d in the

+ appeal in hand, theréfore, the objection is also overruled,
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8. Looking' into the merits of the Case of appeliant, one finds that the

ground forming basis for recommendation was to the effect that gor promotion

against selection post, merit alone is to be congidéred. Parag,rébh 12 of the

. o
minutes of the meeting dated 02.09.2019 provides as follows:-

v

. “In view of the legal position explained in Background seczon,

seniority is not-the crucial factor for promotion against selédtion

4
Posts and merit alone is to be considered for comparing oﬁ?cef:s.

Hence, the comparalvve merit position of some of the re/evant
i
3
factors of panel officers is as under:-

4
]
i

Mr, Kifayatullal{ Mr. Nasrulish Khan !_‘Z/_‘._Angdﬁ_;
Knhan |

L T

Academic level BA/LLB MA (International Relatio| M.Sc'( Chemistry)

"
Exper/ence of assembly| Worked in Worked in Legislation, Worked in PA,

work Legislation and PAC administration, Finance | Administration and
- branches. & Accounts, PAC Legislation.
branches and round the '
. . clock security wing. f
Experience of acting  ad 165 657 days. -
Secretary Assembly daays
Major Achievements

E-Parliament initiative Strengthen/ng
Digital filing system of PAC.
Establishment of Media
Centre, Women Caucus )
Resource Center /
Equalization of
employees perks and
privileges with parfiamen
and other provincial
assemblies

Capacity building training
of parliamentarians
infand and abroad
Construction of
multipurpose undergroun
exclusive parking for
different stakeholders an
a spacious cafeteria

- .w-d'."'
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Learned counsel for appellant also grudged the correctness of contents

T (L) e A o A Pt

noted under the name of respondent No. 3 which included the 'experience as
1

acting Secretary Assembly, It was also mamtarned that the dolumn of

experience of Respondent No. 3 contained partzculars not relevant for the post
[}

of Secretary Provincial Assembly.. ,

It is important to-note here that the appellant was senior most amongst

the Additional Secretaries B.S- 20, however, the sald factor was lg‘;nored by the

DPC. For the resolution of issue, we have to fallback upon Judgment in the
1

previous appeal. In para-8 thereof, it was laid down that seniority-cum-f tness
f .

was the sole criteria/principle for promotion to the post of Secretary (BPS -21)

Khyber Pakhtunkhwa Provincial Assembly. Needless to rélterate that in the
previous appeal the parties were the same as arrayed in the appeal in hand .
It would not be out of p!ace to mention that Service Appeel No. 9;52/2014 was
decided by this Tribunal on 14.09:2017 wherein the respondents_'. No. 1 and 3
were also included in the panel of respondent. A Bench of this Tribunal was

. b -
pleased to decide, inter-alia, that the criteria for promotion to, the post of
’ {
Secretary (BPS-211) Khyber Pakhtunkhwa Provincial Assembly Se_'cretariat was

also based on seniority-cum-fitness. ;

The minutes of DPC meeting reflect that the committee proceeded in

in drsregard of the judgments by this Tribunal as well as those 'é'}erred to in

'l

the decision of previous appeal. The finding and recommendatlon by the

1
committee were based on wrong premises, therefore, the edifice q llt theraon
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was bound to collapse. The notifi catlon dated 03. 09 2019, ensumg from the

dec:snon of DPC, is not sustamable for the stated reason
. e
the appeal in hand is allowed and the impugned

notification dated 03.09.2019 is set aside. The off

9. Ex-consequentia,

cial respondents shall

constitute the DPC in accordance with law. The DPC shall consider the matter
of promotion to the post of Secretary Provincial Assembly in llght of decision
taken in previous appeat as well as the instant judgment strictly.. nn accordance

with law/rules. The denovo exercise shall be completed within three months of

receipt of copy of instant judgment. !

Parties are, however, left to bear their respective costs. File be

consigned to the record room,

(HAMID FAROOQ DURRANT)
A CHAIRMAN

(MIAN MUHAM
MEMBER(E)

i
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNA

Service Appeal No. 4874/2021 ; s
Date of institution - ..~ 14.04.2021
Date of Decision - ... 24.09.2021

'Kiféyatullah Khan Afridi, bresentl.y serving as ~Se“hior Additional
Secre:tary Provincial Assembly, Khyber Pakhtunkhwa,_}*Peshawar.

.

.. (Appeliant)

VERSUS

The Speaker Provincial Assembly of Khyber Pakhtunkhiva, Peshawar
and two others, : . S

(‘Res jondents)
Present.

Mr. Ali'Azim Afridi,
Advocate.

For appe'; ant

MUHAMMAD ADEEL BUTT, . g

Additional Advocate General i

- For officigl responcents.

M/S Muhammad Zafar Tahirkheli &
Ansarullah ‘Khan Advocates

iy e 43

For all respondents
€
-—- CHAIRM!AN

AHMAD SULTAN TAREEN |
~ - MEMBE‘IE(Judiciai)

ROZINA REHMAN

JUDGEMENT.

(7@?\ AHMAD SULTAN .TAREEN, CHAIRMAN. The appgliant named

above invoked the jurisdiction of this Tribunal through '

rvice appeal

described-above in the heading challenging thereby hissupersession
from promotion and the promotion of respondent No. 3, "u.rporting the

same being against the facts and law on the subjecit.

2, For'the production of factual account, we have""'one through

seevice "Fribvannd
Pueshaswar

A mmwottain judgments of this Tribunal copies whereof are {nnexed with
e Pradiiitak by ; .

-p
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the memorandum of appeal, whioh were fendered in thelhoase of none

. else but between 'the'-same parties and in the sarﬁe matter as
Subjudice in the appeal at hand, Certamly, the faots as noted in the
prewous Judgment are not dlsregardabie but they are nznpelilng us to
see the chequered history of litigation in connecnon.wnlj promotion to
the post of Secretary, Khyber Pakhtunkhwa Provmmal Assembly (for -

short “Assembly) particularly, the fate of the prewous judgments

- \ passed by this Trlbunal in the course of said litigation.

t

3. The appeal at hand s the {hird in-continuation of the dispute.
related to. promotion to the post of Secrefary (BPES—21) in the
Assembly. According to the facts,evident from the record as available

-on file, the post of Secretary |n the As_sembly had beco%me vacant on
14.08:.2017 when the ‘then incumbent of the post Mr. Ané_anullah Khan
stood retired from service on superannuation. The t=Departme>nt~=,zl
Promotion Committee (DPC)as constntuted by the Appointing
Authority met on 1. 08 2017 to consider the cases o; panelists for
promotion on the said vacant post. The DPC recoﬁnmended the

t
promotion of Mr. Nasrullah Khan at Sr. No. 3 inthe following panel of

offioere:-
1. Mr. Kifayatullah Khan Afridi, Senior Additional Secretary

: )
(BPS-20). . i

LN

2. Mr. Ghulam Sarwar, Additional Secretary-| (BPS-19)

3. Mr. Nasrullah Khan, Additional Secretary-I (BPS-19)
~ x

ATRESTED

4. In pursuance of the recommendation of DPC, appomtment of

WHALTe Pakhrakhwes
Seraice Fribans

wes eV Nasrullah Khan (present respondent No. 3) as» Secretary of
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was notified vide notification dated 15;3.08.2017. Mr,

R L

Assembly,

Kifayatullah Khan Afridi the panelist at Sr. No. 1. ebove (present

appellant) impugned the recommendation of DPC and notification of
promotion of respondent No.‘ 3 through Service Appeat No 132‘4/2017"
preferred before this Tribunal on 28.11. 2017 When s%nd appeal was

preferred, another service appeal No 952/2014 was also pending in

which Mr. ,Nasrullah Khan was also a respondent due to challenging

of his promotion as Addmona! Secretary The satd appeal wasdecided
vide judgment dated. 14.09.2017; whereby not only the promotlon of
Mr. Nasrullah Khan as Addltlonal Secretary but also hrs promotion as
the Secretary made V|de notiflcatxon dated 15.08, 2017’ was set aside,
obviously by appucatlon of the principle of lrspendens In order to
rmplement the aforementroned judgment, notltrcation dated
15.08.2017 was withdrawn on 07.09.2018. However Mr. Nasrullah
Khan was, for the second time, promoted as Secretary of the
Assembly during pendency of appeal No. 1324/2017¥of the present
appeilant which when accepted vide Judgment dated 10.12.2018, it

1’
cu!mmated W|th the operatlve part as copied below -

t

“As a sequel to above, the appeal is: accepted the
impugned order alongwtih success:ve order of promot:on
of respondent No.3 ‘to ‘the post of Secretary Provmcral
Assembly, Khyber Pakhtunkhwa passed dztrmg the
pendency of the present serwce appeal ' is set -aside.
Consequent!y, notification no, PA/KP/Admrn/2018/2242
dated 30.08.2018 assrgnmg acting charge of the post of
Secretary Provincial Assembly to the appellant is restored ”

Notwithstanding .the judgment dated 10.2.201'§ in field, the

!
Respondent No.1 again referred the matter of promotion on the post

- ——
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- of Secretary to a reconstituted DPC: which on 02.09.2019,for the third
time, recommended p'resed_t respendent' No.3.fof ‘promotion and
aceordingly, his eppointment was notified vide notification deted
03.09.2019. Ultimately, the matter of said premoti'en was, again
brought before this Tribunal through Service Appeal No..93;7/2020 by
the present -appellant and was decided vide ju%gmeht dated

17.12.2020. -Some of the facts noted in the said Judgment are

'I

reproduced herein below -
“On 01.08.2017, a notmcat:on was issued for const" tution of

DPC due to ret:rement of the incumbent, The name of
respondent No. 3 was also included in the panel of officers

. to be considered 'for promotion' against the post of
Secretary. The DPC, with addition of the Deputy Secretary

E (Admn), was reconstituted. The added Member wés

subordmate to the respondent No.-3 at the relevant time, it
is cla:med

" The D.P.C recommended respondent No. 3, a junior to
the appellent, ~ for promotion who was 'accordingly
promoted. The 'appeliant questioned the promotion
order/notification before this Tribunal through Service
Appeal No. 1324/2017 (hereinafter ieferred to as previous
appeal), The matter was Ieid before a Larger Bench
comprising three Honorable Members and was' decided on
10.12.2018. The appellant was granted relief ley the Tribunal
in terms that .the order, "impugned therein alongwtih
ensuing order of promofion of. reépondent No. 3 therein,
was set aside and the not:flcat:on dated 30.08.2018,
assigning acting charge of the post of Secretary Prownc;al
Assembly was restored in favour of the appetlant

Pertinently, the arrangement of parties in the previous
appea! was the same as in the instant appeal.

ATYESTED

The decision of Tribunal was impugned before the
August Supreme Court of Pakistan which was pleased to,

R
Kuheani,,, inter-alia, expunge remarks agamst respondent No 1 as

EUBLL T R TPy



well as the erstwhile Speaker of Khyber Pakhtunkhwa
Provincial Assembly. The Apex Court . ordered for
reconstitution of D.P.C to re-examme and decide the matter
of disputed promotion. The reconstituted committee
submitted its recommendatlons on 02.09.2019, whereupon,

-impugned notification dated . 03. 0s. 2019 was issued. The
appellant submitted a departmental appeal WhlGh was not
responded to, hence the appeal in hand.”

6. The judgment in Service App'eai No. 937/2020 ended with the

Operative part as reproduced below-. - B

l

- "Ex-consequentia the appeal in hand is allowed and

the impugned.notification dated 03.09.2019 is set
aside. The official (espondents shall constitute the
DPC in accordance with law. The DPC shall consider
the matter of ‘Promotion to the post. of Secretary
Provincial Assembiy in light of decision (aken in
previous appeal as wel| as the instant Jjudgment
strictly in accordance with law/rules. The ‘denovo
exercise shall be completed within three months of
receipt-of copy of instant judgment.”

7. Now it is the thifd round of Iit‘igation'in between the
appella.nt and the respondénts in the matter of same dispute
previously decided by the above méntioned two jgd.grr{ents of
this. Tribunal dated 17.12.2020 and 10.12.2018're§pectively
passed in Service Appeals No. 1324/2017 and 937/2020.
Most of the necessary facts.in present memoranc:um of
appeal precisely are not different from the factual posmon as
already gone hereinabove except some new facts uWhICh
heremafter follow. DPC was constituted and its Chailrman

after detlberations resigned from the chairmanship ‘of DPC,.

\
Resultantly, Mr. Lutf—ur-Rehman MPA was appointed as the

l.: Ay i Nnew (.\'P'ﬁ:r'l-v\-‘-‘- N
L1



had earlier offered to act as medrator in the prooess of
promotion to the post of Secretary which was flatly refused ‘

by the appellant at the relevant time since Judgment rendered
by Service Trlbunal was in field.: The sald Chalrman
summoned the meetrng of DPC on Sunday at lslamabad
purportedly with no tlme for the appellant to object over his
appo:ntment It is there in the factual part that Respondent
No.3 had not preferred any appeal agalnst the Judgment
dated 17.12.2020 rendered by the Service Tnbunalgand the
appellant was confident - to be promoted to the post of
Secretary but |t happened otherwise. lt was the fourth turn
that DPC recommended Mr. Nasrullah Khan Respondent No.
3 for promotion after the prevrous three whrch were set asrde
by the Trrbunal through different Judgment drscussed before
The respondent No.3 was appornted as Secretary on the

basis of sard reoommendatron of DPC vide notification

No. PA/KP/Admn 2021/449 dated 11 01.2021. The appellant

Ly

preferred departmental appeal/representatron against the

L

said notification and on its presumptrve reJectuon due to lapse

of 90 days, present appeal has. been preferred wrth the

| prayer as noted below:;- . ‘

“It is therefore humbly prayed - that on

acceptance of this Service Appeal; the rmpugned
decision dated 10.01.2021 of Departmental Promotjon
Committee No.1 and the notrfrcatron issued thereto on
11.01.2021; notifying reSpondent No.3 as Secretary
Provmcral Assembly Khyber Pakhtunkhwa be set'at
naught besides the same. the nracont ammaiio.. »

ATYESTED




: |
declared as promoted to the position of Secretary of

Provincial Assembly Khyber Pakhtunkhwa from such

date as his junior‘-was promdted alqng with back
benefits?consequential benefits,

Any such other order be passed which this
. Tribunal deems fit ard appropriate  as the

circumstances ‘}nay require for Betermination of the
. . |
Subject at hand.” ‘ e . “ -

8. After admission of apbeal for reg'u!gr heja'ring, the res.pondents.
were put on notice Who after attending the proceediggs have filed
their writtén reply with several legal and factual ob!'ectiqns. Most
pertinently, they submitted an. application questioning the
. Maintainability of presen.t'appéal with the reasons among other that
the appellant was ‘corisidered but superseded and has now
cha]léhged the matter pertaining to his fitness befcjre the Service
Tribunal; that the august Supreme Court of Pakistan in 3 recent
judgment dated 01-07-2021 pésséd in CP No. 1097-L of 2@20, titled
“Chief Sééretary Govt. of Punjab Vs.Mst. Shamim Usman"has
categorically held: “The scope of jurisdiction and powers of
Tribunal are provided in sections 4 & 5 of the Act. The High
Court therefore has no jurisdiction to~éntértain any proceedings

in respect of terms and conditions of service of a civil servant

O"g which can be adjudicated.upon before the Tribunal under the
2 Act, It is only under Section 4 (b)(1) of the Act that no appeal can

lie to a Tribunal against an-ofder or decision determining the
“fitness” of a person to pe appéinted or p}omqted and falls

outside the purview of the Jurisdiction of the Tribunal. In order to

fall in the exception envisaged under section 4 (b)f 1) of.the Act,

the order must determine “fitness”

of a civil servant to an
éppointment or promotion.

¥ It wasadded there in the'said
application with reference to said reasons that

considered by the worthy authority and was
WEeEsteEn  Promotion; and that the matter to determine “fitness” i;‘ hit by section

4 (b)i) of KP Service Tribunal Act 1974 and thus does not fall within
St tN€ jurisdiction of this: Tribunal. Consentianti, w L.

0y Te Urilaen

the appellant was
not found f[t for
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that the instant appeal being hit by section 4 (b)(1) of KP Service

Tribunal Act, 1974 and. in view . of the recent judgrnent dated

01/07/2021 of august Supreme Court of Pak:stan is not malnta;nable
and may be dismissed with cost throughout The copy of the
judgment dated 01-07-2021 ‘is annexed with the application
discussed before. ‘

9. According to the proceedings reflected in the order sheet dated

13.09.2021, Iearned counsel for the appellant by hls statement made
at the bar did not opt for submission of written reply of the above
mentioned application filed by the respondents; and on his request
that he would meet. out the question of ma:ntalnabullty during
arguments on merits, he was for full arguments and heard.
Arguments on behalf of the respondents restncted to the point of

marntamab:hty of appeal were heard on previous date 1..20.09. 2021
We have perused.the record.

10. Havung given our anxious consideration to the afguments of the

parties on point of maihtainability of appeal in juxtaposition with the
relevant record, we have concluded that objection raised by the
respondents through thelr above mention application |s not workable

'=J— in light of the particular factual position noted from the disputed

gt%? minutes of meeting of DPC held on 10-01-2021. The reasons forour

said opinionhereinafter follow.

=

1. We arenot forgetful that we are dealmg w:th the pornt of

malntalnabmty of appeal on an objectfon that the appellant s fitness

for promotion was determined by.DPC and in turn, the jurisdiction of

\

this Trlbunal is barred to adjuducate upon the matter in appeal.’

A

Needless to say that if the. “fi tness of a person to be apponnted or

FCPESTED
, promoted is determlned by an order of the oompetent authorrty, the

N

R ,,,k,m,,‘,mlunsdlctron of Servrce Tribunal is barred within meaning of Sectinn
qde iubu:mi
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4(b)( i) of Khyber Pakhtunkhwa Servrce Trlbunal Act 1974 So, before
heading to our flndrngs on the said pornt we are obllged to identify
the ratio dec;dend; of the judgment of august Supreme Court of
'Paklstan crted as precedent with. a partlcular description |n the

applicationof respondents dlscussed above Accordlng to the facts of

case noted in the. sard pronouncement of the august Supreme Court:

of Pakistan, the respondent at various occasions invoked the

constitutional jurisdiction‘-of the'High' Court in a service disputes
instead of challengrng the same before the Punjab Service Tribunal
constrtuted under the Punjab Service Tribunal Act 1974. The matter
ultimately reached to the August, Supreme Court of Pakistan which
culminated into the ruling selectively relied upon .by the respondents

in their said application- as well as during the ‘arguments at the bar.
!
The full view of the August Supreme Court of Pakrstan in the said

case asenoapsulated at: Para 5 of the Judgment is copied below:-

“5.  We cannot lose sight of the fact that non-
obstante clauses of Articles 212(1) and (2) begin with
~ “notwithstanding anything hereinbefore contained,”
thus -overriding, inter alia, the constitutional
jurisdiction of the High Court under Article 199, which
is already “subject to the Constit_ution.” Article
212(1)(a) provides that a Tribunal established under
. the law will enjoy exolusive jurisdiction in the matters
relating to terms and conditions of persons who are or
have been in the service of Pakrstan including
disciplinary matters. The term “terms and conditions”
is clearly spelt out in Chapter Il of the Punjab Civil
. Servants Act, 1974 and the rules there—under. Article
212(2) in unambiguous terms states that no other

. Court can grant mjunctron make any order or entertain
n 'E'. 2 any proceedings in respect of any matter to which the
y Y. L1 N U SR .

Berdioe Teilineaan
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extends. Sc.ope. of jurisdiction and powers of the '
Tribunal are provided in sect_i'on‘s’ 4 and 5 of the Act
The High Court, therefore, has no jurisdiction to
entertain any proceedings ‘in‘ respect of terms and
'conditions of service of a civil servant which can be
adjudicated upon t')y' the Tribunal under the Act. It is
only ﬁnder sec;tiori 4{1){b) of the Act that’no appeal can
lie to a Tribunal again an order or decision determining
‘the “fithess” of a person to be appointed or. promoted
and falls outside the purview of the jurisdiction of the
Tribunal. In order to fall in the exception envisaged

under section 4(1)(b) of the Act, the order must

determine - “fithess”  of 3 civil servant to an

appointment or promotion. In the instant cése, the
order under chéllenged before the High Court
pertained to the eligibility of the petitioner to be even
.considered for proforma promotion due to the
senjority of a large number of officers awaiting
Promotion before her and in no manner determined the
“fitness” of the respondent, High Court as a
constitutional court should always be mindful of the
jurisdictional exclusion contained under Article 212 of
the Gohstitution. Any trans;gressiow of this
constitutional limitation will render the. order of the
High Court vvoid and illegal. Therefbre, unless the
| jurisdiction of the' Tribunal is ousted under 'bsection
4(1)(b) of the Act, as described above, assumb.t.ion of
jurisdiction by the High Cburt in respect of matters of
terms and conditions of a civil servant

is
unconstitutional and impermissible. Even the direction
passed in the earlier constitutional petition, in this
case, was Impermissible under the Constitution.”

2. Explicably, the above ruling in essence laid ‘down the rule of

exclusion of the constitutional jurisdiction of the High Court in service
matterswith an exception envisaged under Section " 4(b)(i) of the
Service Tribunal Act. However, it was emphasized that i
Ty

In the: excebtion under Section (b)(
-det_ermine_the fitness of a givil

n order to fall
i) of the Act, the order must

servant to an appointment of -

T RRIPOmOtion. S0, rarnirea +a s
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the appellant, case at hand comes in purview of the éXCeption of

Sebtion 4(b)(i) of the Khyber Pakhtunkhwa Service Tribunal Act,

se of failing of the said: findings to qletermine the
question of fitness of the -appellant for promotion, this appeal is
maintainable'being'not hit by thé $aid exbeption.Copy of min'utes. of
DPC meeting helg on Sunday, 10" January, 2021 at Khyber
Pakht_unkhWa House, Islamabad, has been annexed with
memorandum of appeal at annexure “A-1". The relevant part of the

findings of DPC in the saiq minutes about the appeliant is reproduced
below:- | |

1) Mr. KifayatUliahKhanAfridi

The Committee “unanimousfy”
recommended supérsessijon of the Officer for
the following reasons:. : ‘

a) Although, his PERs have been shown
“Good” in the Working  Paper, but,
Surprisingly, the PERs were not available
in the dossier of the officer, Responding
query posed by the Committee - in this
regard, the Secretary Committee ‘clarified
that Mr. KifayatUllah Khan had not
submitted his- PERs for the year 2017,
2018 and 2019 fo the Reporting Officer for -
the reasons pest known to him; |

b) The Committee observed that
performance of the 6fﬁcer is not
ascertainable dye to nqh-availability of the
latest PERs; | Coa

c)lt is settled rule that the Officer was
required to submit his pER Forms to the
Reporting Officer himself:

d) The reasons for non-submission of PER
Forms to the Reéporting - Officer were
attributable fo . Mr.KifayatUijah Khan
‘himself: angd o ' |

. @) The Committee Was of the unanimouys
view that evaminasin.. - —.
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latest period is sine qua non for making
appropriate recommendations. SR

13. .At e'ndi,ng moments of his ‘arguments on his application
Questioning “the maintainability of 'appaal‘ obviously  with
vigorousreliance 'uan judgm.ent"datéd‘ 01_-0:7-2021“ of august |
Supreme Court of Pakistanand in addition on-the‘jud‘gment dated

04/08.2014 of the Hon'bie Peshawar High Court, Peshawar in Writ

Petition No. 2440-P/2012; it was .deemed appropriate to draw

attention of the learned counsel for respondents to the above noted
findings of DPC about the Appellant to get his viewpoint whether
those 'findings‘anywhere disclose a determination on the point of
Appellant's fitness for promotion. Urisurprisingly, his answer was
that DPC by those findings determined the question of fitness that
the appellant was-not fit for promotion and was superseded. We
are afraid to concur with  him. Undoubtedly, the DPC was
unanimous in recommendihg the'superse.ssion of appellant but with
the unsettled reasons revolving around ‘one and the same lacuna
. absence of Appellants PERS for the years 2017, 2018 and
2019. The over obsessiveness of DPC with the said omission on
part-of the appellantis beyond comprehension for the reason that
ﬂ the DPC after having discuséed the entire history of litigation about
2 promotion on poat of the Secretary, of Assembi;i was not supposed
to be oblivious of the fact that the appellant and the respondent No.
3 were inter se locked into dispute about e'htitlement of promotion
on the said post, However, the DPCremained indifferent to the
aacount of such events and did not determine whether in view of the
~ said litigation, was there any logic for the appellant to submit his
PERs of the disputed period to his rivals in fitigation. An how, if the
said PERs-were not available and the DPC itself con_ciud"e&ﬂwith the
Jast reason that it was of the unanimous view that exarjwinkation of

PERs. for the latest period is sine qua non. for making appropriate
recommendations, how come it possiblé that -the g

Superseded and that too without holding him unfit for prgmotion,
ZX The, obseévat_ions of the DPC as copied herein above e\{eé[‘:;o. not

.‘kh( ! g - .y
"_\:ice .rl‘ih::.fh.w"ln(‘.’”dﬁ a winrA Al L e

ppi‘allant was




his duly adjudged entittement of promotion agains

“channel except responde,nt'No.3, non
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are, therefore, clear in oyr mind that the findings of; the DPC as
enumerated in‘ the minutes of meeting in respect of ;the éppellant
have nothing to deal with any other business except with the
absence of the PERs of ‘the appellant for = particular period
including years 2017, 2018 and 2010, By virtue of the discussion in -
the minutes of meeting dated 10.01.2021 at Paragraphs 4 to 7 in
the said minutes, the Committee was enlightened abodit ltigation in
between the appellant and 'requr'ldent' No. 3 which obviously
started in the year 2017 when the respondent No, 3 wa%, for the first
time, promoted. as Secretary of the Assembly vide notiff.cgation dated
15.08.2017. It is mentioneg at Paragraph 8 of the minutes of
meeting in question that after the above discussion r!yerfaining to

litigation, the Committee examined the Working Papertand'service
record of the officers mentioned therein including PERS{(tiI'I the year
2019) of the three officers:in the feeding cadre; who included the

{
appellant, respondent No. 3 and one Mr." Amjad Ali Additional
Secretary.

14, ltis a matter of fact that the appellant in the previcgus' litigation |
succeeded to get the promotion of the respondent No. 3}0h the post
of Secretary of the Assembly set.aside through judicia 'gvaluation
resulting into reversion of respondent No. 3 to the post of ').i\dditional
Secretary and assignment of the charge of the post of Secretary to
the appellant awaiting next decision of the DPC. It wou]d be. amiss
not to mention that the appellant had struggled and is struggling for
t {he parties
including Hon'ble Speaker of the Provincial Assembly at

the respondent No. 3 beneficiary of the disputed promo
post of Secretary. If there was no ot

he top and
ion on the
her reporting offi;c:er in the

-Submission of PERs by the
appellant to the respondent No. 3 gas reporting \officer is

underétandable as the |atter holding the 'posf of Secretgry was g
Non-entity in the case of appellant du.e to their

the promotion to the post of Secretary. S

inter-se ispute on
Upposedly, "hadthe

appellant submitted PERs _fof the disputed oarind Airanst. +- -

-
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Speaker, would it not be countérproductive for him when Hon'ble
Speaker was also party in the appeal as his orders were challenged
in  respect of- disputed - promotion . of “respondent No. 3
Consequently, it was not-a fajr approach on part of the DPC to
consider the absence of PERs of the disputed period of three’ years
for supersession of the appellant pending his fitness for promotion
which could be otherwise resolvéd on the basis of other fecord not
attendéd to despite its being workable. Moreover, the vigw taken by
the DPC in case of éppellant IS not in cohfor_mfty to tHe direction
given in operative part of the |ast judgment of this Tfibunlai setting
aside the promotion of respondent No. 3. It was directed theréby
that the official respondents shall constitute the DPC in accordance
with law. The DPC shall consider the matter of promotion to the post
of Secretary Provincial ‘Assembly in light of decision - taken in

previous appeal as well’ as the instant judgment strictly in
accordance with law/rules. |

15.. We are mindfut of the fact that we have heard the respondents’

only on the point of maintainability of appeal with reference to g
particular proposition that the DPC has held the appellant not fit for
promotion due to absence of his PERs and the question of fitness for
prom‘btion of a person falls outside the jurisdiction of this Tribunal
under Section 4 (b)(i) of the Khyber Pakhtunkhwa Service Tribunal
Act, 1974, Having thrashed out the minutes of DPC albeit relating to

the said pbint only, we may not be able to overlook the expediency of

© passing an order in exercise of enabling powers under Rule 27 of the

Khyber Pakhtunkhwa Service Tribunal ‘Rules, 1974, if deemed

necessary for the ends of justice and to preévent abuse of the process

of this Tribunal We have already held that findings of DPC fully

discussed hereinabove do not inciude the determination of question

of fithess for promotion as far ag they.rela.té to the appellant. Having

held so, we are constrained to contemplate that what_ purpose of
keeping this appeal pending would be served when the findings of the
DPC have been thrashed out judiciously for settlement of poj

Lt maintainability of appeal certainly agitated hv the rmaw-. .
Sy,



| themselves followed by their failure to convince us that the DPC has
détermined the question of f_itnéss baring juris;iiction*- of this Tribunal.
Alternatively, we have come to the conclusion that the DPC despite.

diséussing the chain of litigation. between the sam‘e parties ds to

Promotion on the post of"‘Secretary for Assembl'y has recommended

the supersession of the appellant merely for the eason that he did

not submit his PERg fér the three years i.e. the periiod during which

the litigation was ongoing. We are also not unmindful of the facts that

judg_nnénts of this Tribunal with reference to the pr‘evious litigation

" discussed herein above ended in favor of the appellant off merit. Rule

27 of'Khyber Pakhtunkhwa Service Tribgnal Rules,,, 1l974‘provides

that nothing in these rules shall be deemed to limit or lothérwise affect

the powérs of a Tribunal.to make such orders as may be necessary

' for the ends of justice or-to prevent the abuse of process of the
Tribunal. It is an undeniable fact that thé abpellant ‘has'.availed the
opportunity of fﬁll hearing while the‘ respondents have been heard on
the boint of maintainability of the appeal duriné which the material to
be considered for disposal of this appeal will remain tHe same as now
has been ihrashed out with a'ss'rstance of. the parties. Therefore, it will
result into abuse of process oflthis. Tribunal to kef,ep this appeal
pending for no usefyl purpose when its decision will rest on the same

material as argued before s and examined Herein this judgment.

16.

For what has gone above, the application filed by respondents
. Questioning maintainability of this appeal is rejected and the appeal is

held maintainable and ‘accepted in the following terms, in order to

prevent the abuse of the Process of this Tribunal. .The

recommendations of DPC i respect of the appeilant and respondent
No. 3 are set aside and‘consequéntly, the impu-g-ned_ notification of
Promotion of latter is also set aside. The respondént No.1 shall
constitute a new DPC and the‘ panelist officers piaﬁiqularly the

appellant will be given Opportunity of objection on nominees of DPC,

& ST if so advised. The DPC ! constitutéd after settlement of objections, if

any, will consider the panelists for promotion .in; light of the directions

Lo , ' e ol b A
,,”k."“;ffwgiven in the judgment dated 17.12.2020 of thie Trite ot -

PEEVICEe it

.
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Appeal No. 937/2020 excluding the necessnty of the PERs. of
appellant for the years 2017 and onward. There is no order as to

cost. File be consngned to the record room.

ANNOUNCED.A

24.09.2021

(AHMAD SULTAN TAREEN )
CHAIRMAN
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PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA

MINUTES OF THE MEETING OF DEPARTMENTAL
PROMOTION/RECRUITMENT COMMITTEE NO. L

A meeting of Departmental Promotién/_Rccruﬁment Committee No.1 was held
on 05-11-2021 at 10:00 am in the Conference Room of Assembly Secretariat, under the

Chairmanship of Mr. Muhammad Abdu

Secretary (BPS-2 i);;:ol' the Provincial Asse

The following attended the

L Sardar Aurangzeb Nalotha
MPA.
2. Ms. Nighat Yasmin Orakz
MPA.
3. Mr, Attaullah Khan,
Special Secretary/Director
Item No.]1

PROMOTION TO THE

The Committee was inl]
Mr. Nasrullah Khan Khattak as Secretary

its decision dated 24-09-2021 in servic
become vacant which will be filied in by
of the Provincial Assembly Secretariat ¢
Provincial Assembly Secretariat (Recny
rule-S of the rules ibid and this Secret
dated 25-09-2007, '

The Committee discussed

the officers in the panel thoroughly. It

| Salam, MPA, to consider the promotion case of
nbly of Khyber Pakhtunkhwa.

meeting: -
Member

¥

i, Member

Secretary to the Committee

brmed that afler setting aside the promotion of
by the Services Tribunal Khyber Pakhtunkhwa vide
e nppeal No.4874/2021, the post of Secretary has
way of promotion from amongst the senior officers
[ Khyber Pakhtunkhwa as provided in rule-6 of the
itment) Rules, 1974 read with sub rule (2) (a) of

nriat Notification No.PA/NWFP/Admn:/2007/19866

the working paper, rules on the subject and ACRs of

was observed by the Committee that the job of the

officers of the Provincial Assembly Segretariat is purely of technical nature and pertains to

the parliamentary affairs, therefore, it W
might be filled in by way of promotion

working paper.

The Committee examin

buld be in the best interest of Secretariat that the post

from amongst (he officers of the panel mentioned in

L4 the decisions of Service Tribunal in detail. The

Committee also examined thoroughly ﬁhe cligibility of the officers in the panel, their ACRs

It was found

and service record.

by the Committee that as ‘per official record,

v Al
I, } b S
N
.w'\\l\?:\ :s\&\' o
‘;7';}- ?\:"3"\\* \:\\
s &\EB \\\\:\‘5\'
ST gy
W . \'\\ _".Q (]
POST OF SECRETARY (BPS-21) L™
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e ecretary (BPS-20), was the most senior
officer in the panel. Though his ACRs for the years 2017 and onward were. not available but

he has been exempted from same by the Services Tribunal in its recent judgment dated
24-09-2021. '

Mr. Kifayatullah Khan Afridi, Senior Additio

The Committee after going through relevant official record of the panel,
consideration of decisions of Services Tribunal & Supreme Court of Pakistan and
examination of available ACRs, unanimously recommended Mr. Kifayatullah Khan Afridi,

Senior Additional Secretary BPS-20 for promotion to the post of Secretary, Provincial
Assembly of Khyber Pakhtunkhwa.

o5 {1\
(MUHAMM 1ABDUL SALAM)
MPA/Chairman DPC-I,
Provincial Assembly of Khyber Pakhtunkhwa

v
(SARDAR AU RANGZEB NALOTHA)

MPA/Member DPC-I1
MD e
m b g Q\Q\ e K
@ S8 (M8 NIGHAT YASMI ORAKZAI)
SES MPA/Member DPC-I
Q‘;N\'}\\ ‘\\§$
< &R

O fULLAH KH

Secretary to the Committee
Provincial stembly of Khyber Pakhtunkhwa

For approval pléase.
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APROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA

NOTIFICATION

Dated.Peshawar, the_¢97/11/2021.
No.PA. /I(P/Adnm'l202l/_zz_éf?__ On the recommendation of Department'al Promotion

Committee No.1 and in exercise of the powers conferred on him by Rule-10 read with
Rule-6 of the Khyber Pakhtunkhwa Provincial Assembly Secretariat (Recruitment) Rules,
1974, Mr. Speaker has been pleased to promote Mr. Kifayatullah Khan Afridi, Senior
Additional Secretary (BPS-20) of the Provincial Assembly Secretariat of Khyber

Pakhtunkhwa, against the vacant post of Secretary (BPS-2$.I) on ‘.’regular basis with

immediate effect.

BY ORDER OF MR. SPEAKER

Sd/-
ACTING SECRETARY
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA

E.NO.PAMK.P/AdmMN:/2021/_ 2 Fo— £O Dated _ 3" /11/2021.

Copy of the above is forwarded for information and necessary action to: -

Al the Administrative Secretaries to Government of Khyber Pakhtunkhwa, Peshawar.
The olficer concerned.

The Secretary to Mr. Speaker, Provincial Assembly of Khyber Pakhtunkhwa.

All Heads of Attached Departments, Khyber Pakhtunkhwa.

The Accountant General, Khyber Pakhtunkhwa, Peshawar..

The Director (Finance & Accounts), Provincial Assembly of Khyber Pakhtunkhwa

The Manager, Government Printing Press, Peshawar, for publication’in the next issue of
Government Gazette.

8 The PS to Deputy Speaker, Provincial Assembly of Khyber Pakhtunkhwa.

9 Pay Bill Clerk, Provincial Assembly of Khyber Pakhtunkhwa
10 Personal file of the officer concemed.

QoL W —

RIGES DEPUTYSECRETARY (ADMN)
:\\\5‘\.\:\": PROVINCIAL ASSENBLY OF KHYBER
ESS PAKHTUNKHWA
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THE NORTH-WEST FRONTIER PROVINCE
PROVINCIAL ASSEMBLY SECRETARIAT (RECRUITMENT) RULES
1974

PART-I
PRELIMINARY.

1. Short title and commencement.-- (1) These rules may be called
the North-West Frontier Province Provincial Assembly Secretariat
(Recruitment) Rules, 1974.

(2) They shall come into force at once.

2. Definition.-- (1) In these rules, unless there is anything repugnant
in the subject or context:-

(a) “ad hoc appointment” means appointment of duly qualified
person made otherwise than in accordance with the prescribed
method of recruitment, pending recruitment in accordance with
such method,;

(b) “appointing authority” means the authority competent to
make an appointment under rule 10,

(¢) “constitution™ means the Constitution of the islamic Republic
of Pakistan,

(d) “deputation” means the temporary transfer or loan of the
services of an officer from or to the Secretariat to or from any
office outside the Secretariat;

*(e) “employece” means a person appointed to a post but does
not include a person who is on deputation to the Secretariat,
(f) “Finance Committee” means the Finance Committee of the

Provincial Assembly constituted under Article 88, read with
Article 127, of the Constitution;

(g) “post” means a post in the Secretariat,

(h) “Provincial Assembly” means the Provincial Assembly of the
North-West Frontier Province;

(i) “Provincial Secretariat” means the Secretariat Department of
the Provincial Government when referred to collectively;

() “Schedule” means Schedule appended to these rules;

(k) “Secretary” means the Secretary of the Provincial Assembly
and includes any person for the time being performing the
duties of the Secretary; and

(1) “Secretariat” means the North-West Frontier Province
Provincial Assembly Secretariat.

* substituted vide Notificalion No.PANWFP/Admn:/75/4258 dated 23 June. 1975 (Pubhshed in

Extra ondmary gazette on 27" June,1975).
O
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(2) All words and expressions used but not defined in these rules
shall unless the context otherwise requires, have the meanings
assigned to them in Constitution.

PART-II '
THE SECRETARIAT . !
3. Secretariat.-- There shall be a Secretariat headed by the Secretary.
4, Strength and composmon of the Secretariat.--(1) The Secretariat

shall consist of such permanent and temporary posts as-are respectively
specified in Schedule-I and Schedule-11 and such other temporary posts as
the Speaker may, from time to time, by order, sanction: :

Provided that no order sanctioning the creation of a post in grade
No.17 and above for a period exceeding six months, shall be made c\ccpl .
after consultation with the Finance Committee.

(2) The Speaker rﬁay from time to time , amend Schedulc 1 so as to
increase or reduce the number of posts specified therein or to add there to
any new category of post or posts:

Provided that where such amendment relates to a post in Grade
No.17 and above it shall not be made except after consultation with the
Finance Committee.

PART-111
RECRUITMENT

S Methods of Recruitment.-- (1) Recruitment to a post or class of
post may be made by onc or more of the following methods, namely:-

(a) By promotion of a person employed in the
Secretariat; ' '

(b) By transfer on deputation of a person serving
outside the Secretariat in connection with the affairs
of the Fedcration or the Province; and

(c) By direct recruitment.

(2) The Speaker may, from time to time by general or special
urder:-
(a) specify - the method or methods by which
recruitment to a post or class of post shall be made;
and
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(b) fix the percentage of vacanc1es to be filled by each
method.

(3) Where a percentage has been fixed under sub-rule(2),for
departmental promotion and direct recruitment, promotion against the
posts reserved for depaitmental promotion shall be made ﬁrst and posts
reserved for direct recruitment shall be ﬁllcd later.

(4) Notwithstanding anything contained in these rules:-

(a) short term vacancies reserved for the direct
appointment may be filled by any other method of
recruitment prescribed in these rules; and

(b) if no suitable person is available for promotion or
transfer, the vacancy may be filled by direct
appointment.

6. Recruitment by Promotion.--(1) Promotion to a post may be
made:- : _
(a) in the case of selection post, on the basis of
selection on merit; and
(b) in the case of non-selection post, on the basis of
seniority-cum-fitness.

(2) Appointment to posts from one grade to another and from one
category to another with in a grade shall be made on the recommendation
of a Departimental Promotion Committee, consisting of not less than three
members, to be constituted:-

(@) in the case of posts in Grade No.17 and above by
the Speaker; and

(b) in the case of all other posts, by the Secretary.

(3) No employee shall have any claim for promotion as a matter of
right.

7. Recruitment by transfer.--(1) Appointment of officers in Grade

No.17 and above by transfer shall be made on a tenure basis for maximum )

period of three years which may, from time to time , be extended by
appointing authority. ' '

- (2) In any exceptional case, the Secretariat may, after consultation

with the Federal Government or, as the case may be, the Provincial
. Government, revert an officer to his parent Department to which he
belongs or his original post before the expiry of the period of his tenure.

‘
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8. Appointment by direct recruitment.--(1) Appointment by direct
recruitrent to posts m Grade No.17 and above shall be made upon the
recommendation of a Selection Committee, consisting of-not less than
three members, to be constituted by the Speaker.

(2) Appointment by dire¢t recruitment to post other than those
referred to in sub-rute (1) shall be made upon the recommendation of a
Recruitment Committee, consisting of not less than three members, to be
constituted by the Secretary.

9. Qualification, etc. for Appointment.-- The qualification,
experience and age for appointment to various categories of posts by
departraental promotion or otherwise shall be:-

(a) the same as required for appointment to the
corresponding posts in the Provincial Secretariat
subject to such modifications, variations or
exceptions as the Speaker may, from time to time,
by order, specify; and

(b) the qualifications, experience and age required for
appointment to any post which has no
corresponding post in the Provincial Secretariat
shall be such as the Speaker may specify.

10.  Appointing Authority.-- Appointment to all posts in Grade No.17
and above shall be made by the Speaker and appointment to all other posts
shall be made by the Secretary or by any other officer of the Secretariat
authorized by the Secretary in this behalf.

11.  Probation.--(1) An initial appointment to a post, not being an
ad hoc appointment, shall be on probation for a period of two years, or for
such lesser period as may be determined by the appointing authority:

Provided that the appointing authority may, for good and sufficient
reasons to be recorded in writing, extend the period of probation or
terminate it before two years.

(2) If, in the opinion of the appoihting authority, the work or
conduct of an employee on probation is not satisfactory or shows that he is
not likely to become efficient, such authority may order that:-

(a) his probation be extended for such period not
exceeding one year, as he may think fit; or

(b) if he was appointed to such post by direct
recruitment, be discharged; or
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(c) if he was appointed to such post by prdmotion or

transfer, be reverted to the post from which he
was promoted or transferred and against which he
holds a lien; or

(d) if there be no such post, be discharged.

(3) On satisfactory completion of the period of probation, the
appointing authority may confirm a probationer in his appointment

. provided a clear vacancy exists.

(4) If no action is taken under sub-rule(2) or sub-rule(3), the period

after the prescribed period of probation shall be treated as temporary
engagement until further orders.

(5) Any person appointed to a post by promotion or transfer may
also be placed on probation in accordance with the. provisions of sub-rule
(. . .

(6) Where, in respect of any post, the satisfactory completion of
the period of probation includes the passing of an examination, test or
course, a person appointed on probation to such post who, before the
expiry of the original or extended period of his probation, fails to pass
such examination or test or to successfully complete the course, may:-

(a) if he was appointed to such post by direct:
recruitment, be discharged; or

(b) if he was appointed to such post by promotion or
transfer, be reverted 1o the post from which he
was promoled or transferred and against which he
holds a lien; or

(¢) if there be no such post, be discharged:

Provided that, in the case of initial appointment to a post, an
employee shall not be deemed to have completed his period of probation
satisfactorily until his character and antecedents have been verified as
satisfactory in the opinion of the appointing authority.

*11-A. Termination of service.-- (1) The service of an employee
may be terminated without notice:-

(i) during the initial or extended period of his
probation:-

¢ Added vide Notification No.PA/NWFP/Admn:/75/4258 dated 23 June, 1975 (Published in extra
ordmary gazetie on 27" June,1975).
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Provided that, where such employee is appointed
by ‘promotion on probation or, as the case may be
is transferred from one grade, cadre or post to
another grade, cadre or post, his service shall not
be so terminated so long as he holds a lien against

his former post in such grade or cadre, but he shall

be reverted to his former grade, cadre or post,-as

the case may be; .o

(ii) on the expiry of the initial or extended period of
his employment; or :

(1i1) if the appointment is made ad hoc terminable on
the appointment of .a person on the
recommendation of the selection authority, on the
appointment of such person.

(2) Where, on the abolition of a post or reduction in the number of
posts in a cadre or grade, the services of an employee are required to be
terminated, the person whose services are terminated shall ordinarily be
the one who is the most junior in such cadre or grade. ¢

(3) Notwithstanding the provisions of sub-rule (1) above, but
subject to the provisions of sub-rule (2) above, the service of an employee
in temporary employment or appointed on ad hoc shall be liable to
termination on fourteen day’s notice or pay in lieu thereof.

*11-B. Reversion to a lower grade or service:- An employee
appointed to a higher post or grade ad hoc or on temporary or officiating
basis shall be liable 1o reversion to his lower post of grade without notice.

**11-C. Retirement from service:- An employee shall retire from
service:-

(i) on such date after he has completed twenty-five
vears of service qualifying for pension or other
retirement ‘benefits as the competent authority
‘may, in the public interest, direct; or '

(ii) where no direction is given under clause(i), on the
completion of the Sixty years of his age.

* & ** Added vide Notification No.PA/NWFP/Admn:/75/42358 dated 23" June, 1975 (Published in
exira ordinary gazette on 27" June,1975),
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Explanation.-- In this section, “competent authority” means the
appointing authority .or a person duly authorized by the appointing

authority in that behalf, not being a person lower in rank than the

employee concerned.

12.  Matters not specifically provided for.-- In respect of all other
matters, including recruitment policy, eligibility for appointment to a post
and the rank, status, seniority, prospects of promotion and privileges of the
employees for which no provision has been made in these rules, the
employees shall be governed by such rules and orders for the time being in
force and applicable to the employees holding corresponding posts in the
Provincial Secrelariat subject to such modifications, variations or

exceptions, if any, in such rules and orders, as the Speaker may, from time -

to time, by order, specify.

13.  Relaxation of rules.-- Where the Speaker is satisfied that the
operation of any provision of these rules causes undue hardship in any
particular case, he may, with the approval of the Finance Committee, by
order, dispense with, or relax the requirements of that provision to such
extent and subject to such conditions as he may consider necessary for
dealing with the case in a just and equitable manner.

PART-1V
RE-EMPLOYMENT
14.  Re-employment.-- (1) A retired employee shall not ordinarily be
re-employed in the Secretariat unless such re-employment is necessary in
the public interest and is made with the prior approval of the authority
next above the appointing authority:

Provided that, where the appointing authority is the Speaker, such
re-employment may be ordered with the approval of Finance Committee.

(2) Subject to the provisions of sub-section (1) of Section 3 of Ex-
Government  Servants (Employment with Foreign Government)
(Prohibition) Act, 1966, an employee may during leave preparatory to
retirement, or after retirement from service, seek any private employment:

Provided that, where employment is sought by'an employee on
leave preparatory to retirement or within two years of the date of his

retirement, he shall obtain the prior approval of the appointing authority
for the post from which he retired from service.

+

ey
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| PART-V
MISCELLANEOUS

15.  Residuary powers.— All matters not specifically provided for.in
these rules or in the rules and orders referred to in rule 12 shall be
regulated in accordance with such orders as the¢ Speaker may make.

16.  Inteipretation.-- All question§ relating to the interpretation of
these rules shall be referred to the Speaker whose decision thercon shall
be final. !
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PESHAWAR HIGH COURT PESHAWAR

-__—M

-

ORDER SHEET

Date of Order | Order or other Proceedings wi fh Signature of Judge or that of

or Proceedings | parties or counsel where necessary

2 3
25.1.2023 wP No.413-P/2022.
Present:

Mr. Mohammad Zafar Tahirkheli,
Advocate for petitioner.
Mr. Ali Azeem Afridi, Advocate
for respondents.
ek kakok

ROOH-UL-AMIN KHAN, J.- Former wants to

withdraw the instant writ petition. Allowed.

Dismissed as withdrawn.
Announced on;
25® of January, 2023 : ’
M H
SE R PUISNE JUDGE
A
JUDGE

2Zavshad® ©B)

Mr. Justice Rooh Ul Amin Khan and M. Justice Shakee! Ahmad

@,_

Sy
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- e PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA
s, | NOTIFICATION
Dated Peshawar, the Ol ngno21.

No.PA/KP/Admn:/2021/ 595 0 /2 The Honorable Speaker, Provincial Assembly of Khyber
Pakhtunkhwa being the cc;mpetent authority has been pleased to withdraw the Charge Sheet
along with Statement of Allegations issued vide No.PA/KP/Admn:/2019/19494
dated 16-05-2019 in respect of Mr. Kifayatullah Khan Afridi; the then Senior Additional
Secretary, Provincial Assembly of Khyber Pakhtunkhwa from the date of its issuance.

BY ORDER OF THE SPEAKER

Sd/-

ADDITIONAL SECRETARY (ADMN)

PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA

Endt.No.PA/KP/Admn:/2021/_Z6LF - | O Dated O] _/13/2021.

Copy of the above is forwarded for information to: -

L. The Assistant Private Secretary to Mr. Speaker, I"rovincial Assembly of Khyber Pakhtunkhwa.
9 The PA to Secretary, Provincial Assembly of Khyber Pakhtunkhwa.
3.

Personal file of the officer concerned.

ASSISTANT SECRETARY (ADMN)
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA




