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- S.A'No.177/2019
Dr. Kamran Yousaf

Versus

- .Government of Khyber Pakhtunkhwa through Chief Secretary & 4 others.

] udgment/order

. 11.03.2020

Learned counsel for the appellant present. Mr. Muhammad Jan

learned Deputy District Attorney for the respondents present. |

2. Arguméhts heard. File perused.

3. Appellant, appointed as Medical Officer on contract basis
vide order dated 25.11.1995 got regularization of his service and
his colleagues in the year 2005 under the Khyber Pakhtunkhwa
Civil Servants (Amendment) Act (IX) 2005. Government of
Khyber Pakhtunkhwa further amended Section-19 of the Khyber

Pakhtunkhwa Civil Servants Act, 1973 vide Khyber .
Paidﬁunk’hwa Civil Servants (Amendment) Act, 2013 wherein it

is provided that those appointed in the prescribed manner to a

service or post on or after 1™ July, 2001 till 23" July, 2005 on

contract basis shall be deemed to have been appointed on regular
basis. Ultimately vide Notification dated 17.10.2017 the |
appellant were regularized w.e.f 01.07.2001. Not contended with
the said Notification dated 17.10.2017, the appellant has filed
the present service appeal for regularization of his service from

initial date of appointment and consequential service benefits.

4. Learned counsel for the appellant conceded that ideﬁtical

nature service appeals have already been dismissed by this

. Tribunal vide common judgment dated 12.11.2019 passed in

Service Appeal No.318/2018 filed by Dr. Akram Khan. Learned
counsel for the appellant however raised objection that during
the course of argumenté in the identical service appeals, he
vehemently contested/agitated the case of Dr. Muhammad Igbal

however Para-11 of the common judgment speaks otherwise.



5. Objection raised by .lé'arﬁed counsel for the appellant is
found misconceived in as much as it is not mentioned in Para-11
of the common judgment that the learned counsel for. the
appellant has not contested/agitated the case of Dr. Muhanjmad
Igbal rather this Tribunal has given the findings that the case of
Dr. Muhammad Igbal was dealt with U/S 23 of Khybel'
Pakhtunkhwa Civil Servants Act, 1973 and this fact was not
contested by the learned counsel for the appellant. Cépy of
Notification No.SO(E)II-I1/8-18/2006 dated 09.12.2006 annexed
by the appellant, with the memo of appeal, reflects that the
services of Dr. Muhammad Iqbal were regularized in exercise of
powers U/S 23" of Khyber Pakhtunkhwa Civil Servants Act,

1973 read with President Order No.10 of 1969. |

6. As a sequel to above the present service appeal is also
rejected in terms of comnﬂon judgmém dated 12.11.2019 passed
in Service Appeal No.318/2018 filed by Dr. Akram Khan.
Parties are left to bear their own costs. File be consigned to thé

record room.

X"

(Hussain Shah) ' (Muhammad Hamid Mughal)

Member (E) ‘ Member (J)
ANNOUNCED.

11.03.2020
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28.02.2029;,_'?“’_' ' Leafned_ Assistant Advocate General present. Due to
//V rush o work, further proceedings in the case in hand could

"=~ .. . not be conducted. Adjourn. To come up for order on

11.03.2020 before D.B.
(e

"~ Member Member
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b 23.12.2019 . Clerk to counsel for the appellant and Mr. Ziﬁg Ullah learned

Deputy District Attorney present. Clerk to qognse} for the
-appéilant seeks adjournment. Learned DDA stated that
identical nature service appeals ‘ha\‘/e already been rejected
vide common judgment passed in Servicé Appfeél F iled by Dr.
Alaf Khan. Adjourned by way of last ch;mce. ,To come up for
-~~~ .arguments on 31.01.2020 before D.B. |

"

* (S
l\jflemﬁr ‘ ‘Member

31.01.2020 Learnied counsel for the appellant and Mr.
Muhammad Jan learned Deputy District 'EAuomey
- present. Learned counsel for the appellant $céks

adjournment. Adjourn. To come up for arguments on

24.02.2020 before S.B. )
X
Merg - Melngér ,
-24.02.2020 = Learned counsel for the appellarit,aﬁd Mr. Mu-hammad

" Jan learned Deputy District Attorney alongWitH Dr. Salim
- Javid Litigation Officer present. Argumehts heard. To come

 up for order on 28.02.2020 before D.B.

B Y

Member | - Member
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18.07.2019

10.10.2019

09.07-2019

.oy

A

* Counsel for the appellant and Addl: AG alongwith Mr.
Hazrat Shah, Supdt and Mr. Sajid, Supdt for respondents

.. present.

Representative of the respondents states that the
reply has been prepared but is- yet to be 5|gn°d by the

! reé'p'ondents He, therefore, requests for -a short

v '1 ' {

adJournment ’ : \

' ‘-‘a

'Adjourned to 18.07.2019 before S.B.

. Counsel for the appeilant Mr. Muhammad Riaz Kﬁan
Pamdakhel Assistant  A.G alongw;th Hazrat Shah

\
Supermtendent Saleem Khan thlgatlon Assustant anc.

- Sajid'Superintendent for the respondents present. \‘ |

The respondents failed to submit their respective | .

written  reply/comments  despite on 12.06.2019 last
opportunity was granted to them. The matter ‘is': therefore,
posted for arguments before the D.B on 10.10.2019.

————r

Due to official tour of Hon’ble Members to Camp

{
Court Swat, the instant matter is adjourned to 23.12.2019 for

the same.

Y

.
)



2().03.2019 Clerk to counsel for the: appellant and Mr "Kabirullah

" _ Khattak learned Addl; AG for the respondents prescnt
r&ong ﬁ’A&J ,56_5.4@33 ﬁme

Lile, wnkwc% adjourned To come up for written

N

ertten reply not submltted Se

reply/comments on 18.04. 2019 before S. B

‘ [ gt W ' ' g ey
; S
':‘] - . .
J (Hussain Shah)

. :'f/ ‘ : Member

7, 18.04.2019 _ lClerk to counsel for the appellant present. Written reply
{f | not submitted. M/S - Rehmat Khan Superintendent
representative of the respondent No.4 and Jafar Al for
P - respondent No.5 present and seek time to furnish written

;« L o ' feply/comments. M/S Saleem Khan Superintendent
—— 9/ representative of respondent no.3 and Amjid Ali Assistant
/ . representative  of respondent No.2 absent. They be
J/ . summoned with direction to furnish written reply/comments.
' BRE Adjourn. To come up-' for written reply/comments on
" © . 12.062019 before SB.

RN : ' Member

12.0"6.2019 Mr Riaz Akhtar, Advocate present on behalf of counsel

| | for the appellant. Addl: AG alongwith Mr. Jafar Ali, Assistant
for respondents present. Written reply not submitted. Requested

for adjournment. Granted but as a last chance. Case to come up

for written reply/comments on 09.07.2019 before S.B.

(Ahjad Hassan)

Member
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bocu fity & Process Fea for 20.03.2019 before S.B.
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Counsél for‘the ‘app'elféiiit; tﬁ? Kamran Yousaf present. Prellmm'ary
arguments heard. It was contended by learned counsel for the appellant that the
appellant was appointed as Medical Officer on contract basis vide order dated
13.1 1.1995. It was further contended that in the year 2005 section-19 of the Civil
Servants Act was amended whereby the contract employees were regularized but
the department was reluctant to implement the same therefore, the appellant
alongwith-"'o‘thers filed Writ Petition in this respect before the Worthy Peshawar
High Court which was decided on 18.11.2008 which-wisaHowed and the
department was directed to regularize their services as per rules. It was further

contended! that the department implemented the judgment of the 'Worthy'High

Court and the appellant was regularized with effect from 2005 but later on

Khyber Pakhtunkhwa Civil Servants Amendment Act, 2013 was enforced

whereby the contract employees were regularized with effect from 19.06.2001 but

'~ the respondent-department was reluctant to regularize the appellant from the said

+ date therefore the appellant again filed Writ Petition before the Worthy High

Court which was disposed of by the Worthy High Court vide judgment dated
03.01.2016 and the respondent-department was directed to constitute committee
and the appellant was directed to file departmental appeal with the direction to
said committee to dispose of the departmental. appeal and thereafter the
department has issued notification dated 17.10.2017 wherein the appellant was
shown at serial No. 36 and regularized the appellant with effect from 01.07.2001.
It was further contended that under 2.3 West Pakistan Pension Rules, 1963
contract period followed by regular shall be counted towards pensionary benefits
but the respondent-department was reluctant to count the contract/temporary
period of the appellant for pensionary benefits, the appellant filed departmental
appeal but the same was not responded hence, the present service appeal. It was
further contended that as per rule 2.3 of West Pakistan Pemnsion Rules, 1963
coﬁtract/temporary period followed by regular service will be counted towards
pensionary benefits therefore, the respondent-department is bound to count the

same.

The contention raised by the learned counsel for the appellant needs
consideration. The appeal is admitted for regular hearing subject to all legal
objections. The appellant is directed to deposit security and process fee within 10

days, thereafter, notice be issued to the respondents for wrltten reply/comments

(Muhammad Amin Khan Kundl)
Member



Form- A

FORM OF ORDER SHEET

Court of
Case No. 177/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 -3
1 56 /2/2'"{51‘9""‘“ The aépeal of Dr. lKamran Yousaf presented today by Mr.
Muhammad Ayub Shinwari Advocate may be entered in the Institution
Register and put up to the W(?nhy Chairman Yr proper order please.
T [~ g
2. This case is entrusted to S. Bench for brelimiﬁary hearing to be

put up there on g -3 // 9 .

CHAIRMAN
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Service Appeal No ] /'F:IL Al /2019

Dr Kamran Yusaf

"IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

......Appellant

Versus
Government of KPK through Chief Secretary & others ... Respondents
INDEX

S. No | Description of Document Dated Annex | PgNo .

1. Service Appeal and Affidavit /— &

2. Condonation application and affidavit 7_ 9

3. Copy of Appointment order of Appellant A 5

4, ' Copy of the Directives 10-08-05 B /0__/00/

5. Copy of the judgment ' C 13- 29

6. , | Appointment and Regularization order of D&E 3/

Dr M Igbal | 30°
7. Copy of Directives 27-02-13 . F. 32-33
8. Copy of the Khyber Pakhtunkhwa Civil G 2% 364
Servants (Amendment) Act, 2013 -5

9. Copy of Judgment ~ 12-04-16 H 17 Yo

10. Copy of Impugned Notlﬂca‘uon 17-10-17 1 Lyt bl
|11 Copies of Departmental Appeal J LS l,é

fl | AVBLRP LT MIIA | 47

Apﬁg
Through

e W Lasen' e Ll

Muhammad Ayub Khgn Sl;inwari
Advocate Peshawar

Chamber:

: 7-A,'H‘a'r00n Mansion,
- Khyber Bazar, Peshawar:
Cell No 03219068514
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No f?? /2019 sawyber p khtukh
‘ a ukhwg

rvice T"")unag

Dr Kamran Yusaf S/o Yusaf Khan,
M.S, RHC,
Akora Khattak, Noshera L Appellant

Versus

. Government of Khyber Pakhtunkhwa through Chief Secretary, Peshawar.
. Secretary to Government of Khyber Pakhtunkhwa, Department of Health,

Peshawar.

. Secretary to Government of Khyber Pakhtunkhwa, Establishment

Department, Peshawar.
Secretary to Government of Khyber Pakhtunkhwa, Finance Department,
Peshawar. ‘

. Director General Health Services, Khyber Pakhtunkhwa, Peshawar.

. K

....Res pb ndents

Fﬁ\l’edto—day Service Appeal Under Section 4 of Khyber

(

egistrar
>

Pakhtunkhwa Service Tribunal Act, 1974 against
Notification dated 17-10-2017

Respectfully Sheweth,

Brief but relevant facts of the case are as follows:

1.

o}
J.

That the appellant was appointed as Medical Officers (BPS-17) in the
respondent Department on contract basis by the competent authority in the
prescribed manner after fulfilling all the codal formalities vide appointment
order dated 25-11-1995. (Copy of the appointment order is filed herewith
and attached as Annex-A)

" That the said contract was extended from time to time. Meanwhile the

Government of Khyber Pakhtunkhwa erstwhile NWFP promulgated NWEFP
Civil Servants (Amendment) Act (IX) 2005 whereby Section 19 of the
NWEFP (now Khyber Pakhtunkhwa) Civil Servant Act, 1973 was amended
and the services of all the contract employees were regularized.

That thereafter respondent No 3 i.e., Secretary, Establishment and
Administration Department, Regulation Wing, Khyber Pakhtunkhwa,

\r ‘
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Peshawar issued a directive dated 10-08-2005, wherein all the administrative
Secretaries of the province were directed to the effect that all the
Government employees whose services are regularized under the NWFP
(now Khyber Pakhtunkhwa) Civil Servant (Amendment) Act, 2005 shall be
for all intents and purposes be Civil Servants except pension as laid down in-
NWEFP (now Khyber Pakhtunkhwa) Civil Servant Act, 2005, meaning
thereby that they are civil servants with effect from the date of appointment
under Section 2(2) read with Section 19 of Khyber Pakhtunkhwa Civil
Servant Act, 1973. (Copy of the directive is attached herewith as Annex-B)

. That after the promulgation of the aforesaid NWFP Civil Servants

(Amendment) Act (IX) 2005, the respondents were reluctant to regularize
the services of the Appellant falling in the ambit of the aforesaid Act, the
colleagues filed various Writ Petitions including Writ Petition No 1510/2007
before the Honorable Peshawar High Court, Peshawar which were allowed
vide Judgment and order dated 18-11-2008 wherein an elaborate findings
have been given on the prescribed manner of appointment for contract
employees and other related issues falling in the ambit of NWFP Civil
Servants (Amendment) Act, 1973. (Copy of the Judgment and Order is
attached herewith as Annex-C)

. That in pursuance of the aforesaid Judgment and Order of this Honorable

Court in the said Writ Petitions, the Respondents regularized the services of
the Appellant and his colleagues but with effect from the date of
promulgation of NWFP Civil Servants (Amendment) Act (IX) 2005 i.e., 23-
07-2005 whereas one of the colleagues of Petitioners namely Dr Muhammad
Igbal S/o Amir Waiz Khan who was much junior than the Appellant, was
initially appointed on contract basis vide Office Order 08-07-1998 has been
regularized with effect from the date of his contractual appointment. (Copy
of Appointment and Regularization order of Dr M Igbal are filed herewith
and annexed as Annex-D & E)

. That the Government of Khyber Pakhtunkhwa further amended the section

19 of the Khyber Pakhtunkhwa Civil Servant Act, 1973 vide Khyber
Pakhtunkhwa Civil Servants (Amendment) Act, 2013 wherein it is clearly
mentioned that those who are appointed in the prescribed manner to a
service or post on or after 1% July, 2001 till 23" July, 2005 on contract basis
shall be deemed to have been appointed on regular basis and the respondent
No 4 has also issued direction to implement it. (Copy of the directives and
Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2013 are attached
herewith as Annex-F & G)

. That after the promulgation of the aforesaid Act, the Appellant was again

under legitimate expectancy that his revised regularization order will be
issued by the respondents under Khyber Pakhtunkhwa Civil Servants
(Amendment) Act, 2013 with effect from initial date of appointment but all
in vain.
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That the Appellant approached the respondents several times for redressing
his grievance, to issue their revised regularization order under Khyber
Pakhtunkhwa Civil Servants (Amendment) Act, 2013 with efféct from the
initial date of appointment but all in vain. Hence, the colleagues of the
appellant filed Writ Petition No 3960-P/2014 before the Peshawar High
Court, Peshawar. The said Writ Petition was disposed off vide Judgment and
Order dated 20-12-2016 with the following directions:

“Arguments were heard at length. It has been clearly mentioned in
clause-5 of substituted Section 19 of Khyber Pakhtunkhwa Civil
Servants Act, 1973 that in case any difficulty arises in giving effect
to any of the provisions of this section, the secretary to
Government, Establishment Department shall constitute a
Committee comprising of Secretary to Government, Finance
Department, Secretary to Government Law Department and
Accountant General, Khyber Pakhtunkhwa for removal of the
difficulty. When the learned AAG was confronted with the
aforesaid clause of Act, he conceded the same.

In view of the concurrence of learned AAG, we direct the
respondents to constitute a Committee in light of clause-5 of Act
(Ibid) with fifteen (15) days. The Petitioners are directed to file
their Departmental appeals before the said committee, who is
directed to dispose of the same within next one month by giving
explicit reason”

(Copy of the judgment is filed herewith and attached as Annex-H).

. That in pursuance of the aforesaid Judgment, the respondents have issued

the impugned Notification whereby the services of the Appellant have been
regularized with effect from 01-07-2001. (Name of the appellant is at serial
No 36 of the impugned Notification) (Copy of the impugned Notification is
filed herewith and annexed as Annex-I)

10.That feeling aggrieved of the aforesaid Notification, the appellant filed

Departmental Appeal which has not been decided yet and the statutory
period for deciding the Departmental Appeal has lapsed. (Copy of the
Departmental Appeal is filed herewith and annexed as Annex-J)

Hence, the instant Service Appeal on the following amongst other grounds:

Grounds:

a.

That the impugned Notification of respondent Department is against the law,
illegal, unlawful and without lawful authority.

That the treatment met to the Appellant is against the fundamental rights of
the Petitioners enshrined and protected under the Constitution of Islamic
Republic of Pakistan, 1973.
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. That both the NWFP Civil Servants (Amendment) Act (IX) 2005 and

Khyber Pakhtunkhwa_ Civil Servants (Amendment) Act, 2013 are
regularization laws wh'eréby the services of the contract employees are
regularized, both the Acts have not made de novo appointments or creating a
new job on regular basis’ of contract employees. Both the Acts are
promulgated for an uninterrupted continuation of the service of the previous
contract employees till the completion of their normal tenure and making
their employment status equal to their contemporaries appointed on regular
basis and as such the respondents are duty bound to regularize the service of
the Appellant with effect from initial date of appointment by issuing
amended regularization Notification.

. That Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2013 is a

beneficial legislation as it had regularized the services of all the contract
employees falling in its ambit. The said Act has substituted Section 19 of the
Khyber Pakhtunkhwa Civil Servant Act, 1973 by a deeming clause and
created a legal fiction by laying down that those who are appointed in the
prescribed manner to a service or post on of after the 1™ July, 2001 till 23"
July, 2005 on contract basis shall be deemed to have been appointed on
regular basis. It is a well settled principle of interpretation of statutes, that
the interpretation of statute should be beneficial, and one which would
advance the object of legislation, suppress the mischief and advance the
remedy and not one which would lead to its frustration. In the instant case,
the respondents are duty bound to implement the Khyber Pakhtunkhwa Civil
Servants (Amendment) Act, 2013 in its letter and spirits and issue revised
regularization orders of the Appellant.

. That as per settled principles of interpretation of Statutes, the statute has to

be read as a whole and its provisions cannot be read in isolation. In the
instant case Section 2(2) of Khyber Pakhtunkhwa Civil Servants Act, 1973
and its other provisions read with its Section 19 amended by Khyber
Pakhtunkhwa Civil Servants (Amendment) Act, 2013 entitles the Appellant
for regularization with effect from initial date of appointment.

. That under the rule 2.3 of West Pakistan Civil Services Pension Rules, 1963,

the service of the Appellant with effect from dates of appointment till date of
regularization i.e., 03-12-1995 to 01-07-2001 shali be counted for pension or
gratuity.

. That the treatment met to the Appellant is against the dictums of August

Supreme Court of Pakistan and this Honorable Court.

. That the treatment met to the Appellant is not only based on discrimination

but also the same is based on colorful exercise of powers which is not
warranted under law.

That the treatment met to the Appellant is not only against the principles of

- natural justice but also against the settled principles of administrative law.

4 #”‘M-'_,

g
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That the Appellant crave permission of this Honorable Tribunal to rely on
other grounds at the time of"arguments and produce any additional document
if required in support of his Service Appeal.

It is, therefore, prayed that on acceptance of the title Service Appeal,

‘the impugned Notification may kindly be set aside and the respondents may

kindly be directed to issue revised regularization order of the Appellant with
effect from initial date of appointment and also be granted graded pay and
seniority and other pension benefits with effect from the initial date of
appointment and making his employment status equal to-his contemporaries

- appointed on regular basis.

Any other relief, deemed fit and appropriate by this Honorable
Tribunal, in the circumstances of the service appeal which has not been

prayed for, may graciously be granted. @)}
LY 7

Appellant,

‘Through
Muhammad Ayub
Advocate Peshawar.
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"IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No /2019
Dr Kamran Yusaf . .. Appellant
Versus
Government of KPK through Chief Secretary & others ......Respondents
Affidavit

I, Dr Kamran Yusaf, M.S, RHC, Akora Khattak, Nowshera do hereby
solemnly affirm and declare on oath that the contents of the accompanying
Service Appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

4

Deponent

T

8
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

C.M No /2019
in
Service Appeal No /2019
Dr Kamran Yusaf Appellant
Versus
Government of KPK through Chief Secretary & others ......Respondents

Application for condonation of delay

Respectfully Sheweth,
The appellant submits as follows:

1. That the title Service Appeal is pending adjudication before this Honorable

Tribunal, wherein no date of hearing is fixed yet.

. That identical Service Appeals with the same facts and prayer against the

impugned Notification are filed by the colleagues of the appellant and are
pending adjudication before this Honorable Court wherein notices are issued
to the respondents, hence the title Service Appeal being against the same
impugned Notification may kindly be admitted and clubbed with aforesaid
service appeals and the delay in filing may kindly be condoned.

3. That the Appellant crave permission of this Honorable Tribunal to rely on

other grounds at the time of arguments and produce any additional document
if required in support of his Service Appeal.

It is, therefore, prayed on acceptance of the instant application the
delay in filing the title service appeal may kindly be condoned and be

decided on merits.

Appellant,

Through
Muhammad Ayub KR§nShigwari
Advocate Peshawar.
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

C.M No _ /2019
. - in
Service Appea-l No /2019
Dr Kamran Yusaf L Appellant
Versus
~ Government of KPK through Chief Secretary & others ...‘Respondents
Affidavit

[, Dr Kamran Yusaf, M.S, RHC, Akora Khattak, Nowshera do hereby
solemnly affirm and declare on oath that the contents of the accompanying
application are true and correct to the best of my knowledge and belief and
nothing has been concealed from this Honorable Court.

o

Deponent
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. JUDGMENT. S
Pate m’hcm-ing..:...]sm-zoos ..... S ereesrinaeens PopE . 1
--;'/.,,,“
Petitioners (Dl.Ri/w.\nullah and others) « )5/ [ ﬁfﬁu/ﬂﬁ”’”r‘ Al vt :
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I’I—IAN J. . This smrrlc NS z."vL‘ezz.,(J(,

- POST '\/TU[IAMMAD
nnectc_d wri’g S

juclgmcnt shz_dl also dcc1de the followmv co
petitions:- ‘ ' . ) e - 4
() Wit Petition No. 1509/07, - . ‘,.'.'\,: . .
M—-*,;;“Lﬁfﬁ.u , .. Dr. Aziz Khan and others . e Ce {
-(,-lg mER . Versus . - ;
e T Government of NWFP and others; i
. iji;‘

~0CD ﬁ?—;i}-{ JEMOUYIDS
HIANIVAVXT)

lﬂj_,% LA

| A'(m)

on No 1059/07,

(i) Writ Petiti
I«Jnhd and anothcr

.. Mohammad
Versus

~ Pprovince of NWTP through Secretaty Za

“and others;.

Wit I'leun No. 1742/07,
D Mumtaz Tlusvun and ’nolhcr 3
‘Vcs‘stte . '
Govcrmncnt ofNV\fF]?-and others;
(xv) Writ Petitior
‘ ~Dr. Mansoor Al
Versus |
ament 61" NWFP and cthers;

ymand and others

Gover
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“(xi)

| Writ Petition No. 1741/07, "
: _;Dr Ah Muhammad and odus b‘-_ I

2 A

ch Sus

E Govcu'nmcnt 01 NWJ P and olhus'

NCHE

Dr. Tchmina Jalil

‘Writ Petition No. 1721/07,

Vcrsus

‘ JGovcmmcnt of NWF P and otlms, -

e ;.‘(\.J'iii)

Writ Petition No. 1677/07, .- : o
."-Dl‘.'leLis.t‘ufa"aﬁd ‘others - Sote LT

~Versus - - R

Govm nment of NWFEFP ancl olhu

Writ Petition No. | 842/0 7,

Dr. Muhammad Jawad =~ .

Versus .,

. Govémment of NWFP and others;-

* Writ Peition No. 1846007
‘Dr. Farkhanda Jabeen .- -

Versus -

: Govc:‘;n.:ncri-t of NWEFP and 'o'ﬂ;‘ers.;

“Writ Fetition No. 2088/07,
- Dr. Hemidullah

Vcrsus " <.

" _Govu Ameht ofNWI"P and othoers; -

WriL Patition No. 1652/07

- Dr. Shah Waii Khan |

Yarsus -

. 1
Goverrmenl OPNWIL und olhers; -




L1

(\u) WHLPLtttlon Ro. 27/2008,
S ’ . o Yl Muh 1mm 1l I\h i

chsus

Government of NWEP and athers;

(xii) Writ Petition No. 365/08,

: - Dr. Saleem Qasim and otbcrs

‘g - B S ‘ : 'Versus .
o ‘.Govcmmcnt of NWFP and others;

(xiv) Writ Petition No. 460/08, -
| **Abdur Rashid Pharmacist
;‘1 - _ -Versus .
Government of N WPP and others;

e (xv) Writ Petition No. 908/08
. Dr. Aurangzcb
Versus :
vac:‘nmcnt of NWFP and others;
|Gvi) Wit Petition No. 2090/07,
i Dr. Shzahida quti_m '
+ Versys . "
Govcmmenp of NV\"FE. gui'd dthers;; _

(xvii} Writ Petition No. 242/07

" Dr. Abdul Qasim‘ '
Versus '.

Govcmmcnt of NWI‘ *P and other5°

R R TP
RS
(AR e H

._-
q—h—ﬂ.‘”

(;wm) Wut Petition No 200‘7/07

L5 L S g Tauscefl Aman |

T B,

Yersus _
Government of NWEP é;nd'orhérs;' :
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LS s(/_/} ] [E[Caccidcd on 11.9.2007 and the other gwen in th
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because identical qucshons.oi' jasw having decisive force arc involved e
. - \,f’ktf “
'_“r”{/

all these petitions.

2. Before Lakmg for discussion th(’ law points involved herein, it is
the case of j.{_)_r;

deemed 'p) -oper t0 mention here that chmng hcanng in

y '\\7\’1«1’ 'mcl ol.hu 5

Fﬁrmnnu lhh V&, Chlef Secretarys Government 0

) before the Honourabl

(Civil Appeal No. 504/2008 e Supreme Court, the

ned Additional Advocate Gcncml "NWFP made @ statement | that

1510/2007 (thc prescnt o

rt, thus, madc a praycr that

lear
ne). mvolvm g smnlar

writ Petition No.
pcndmg before this Cou

questions ol law was
peal No. 504/2008) sha’al e

jety, the abov2 Civil Ap

as a rule of propr
kept pcndmg so that the ibid Wnt I"thtlon No. 1510/2007 (of the pfl.scnt;
pctitioncr) is dlsposcd of and the /\pu ComL Wil ]‘)]L wed to ordes
accordingly. The Registiar of this Coml was dirceted to plucc thc S'ml

il Petition No. 1510/2007 ‘arc the Fonourable Chief Jushcc for

cxpcchuous dxsposﬂ "After Tet.. Dt of the said order, the Honomjablc

Chicf Justicce directed listing ofall tl* “se cases for early disposal.

Coe
[

3. “~oday prchmm'wy '1rgumcnt.s ‘ were heard and bccaus; 2
judgments of this Court dchvcrcd in the 7s¢ of Miss 3 Shagufta 2a¥ c:'wcd
cand ol others ve, COvE Pt " ol N. N \V 1. '\’n! petition Nos '1'7'51/200
e case of Lxg_s_t_lg_gy;_c},

ther"s- vs. £.D.0. & -¢L_other s Writ l’cutkon No.

1648/97 dated 24.9.2008 was mtcd at e 32T therefore, this octmon _
“along with the 2 above conncctcd writ pctmons Were 1 'md‘mttcd to full




"hearing.

Lmum_ls representing the pctmoncrL in.the abov* pctmons agreed th'lt

let all be decided today bccausc of thc dircctions given by the Apcx

the para-wisc comments filed in this petitio

in‘ail the above writ petitions beeause he did not want Lo ;.cm,any thing,

o the alrcady submitled comm

.

. were directed to address the Court after the brealc.

. Argument§ heard and available rec

" the said pclmons were perused and thc admx

cascs on I"lclual sxdc is that all the pcuuoncrs in

initially ~appointed , on Acontract_ .ba31s. by the

heads/departmental selection committecs and their appointments wcfc-

' ,’duly notilicd by the Government..

S. Some of the pcntloncm were '\puomtcd way back in 1995, ot‘ncr;s'

in 1999 and their contract ‘pg:nod was: duly 1c11cwcd/cmcndcd from time

to time through various nouﬁcmons issucd by the compctc—xt

]"15[ onc in the scncs inn some cascs \V‘!S

departmental authority. Th(.
notlﬁcatlons wcu'

issued in the year 2004 while in OthCl cases, the 1ast

rc“m'ssucd in:the yc’u 20C 7 Thus thc le

ing ‘Posts; in thld

IIcalth and othm departments as cmployccs appomted on conlract basm

whcn the NWFP Civil Ser vanls (Am undmcnl) Act (I\) of 9005 came

fh(. tearned Additional /\clvoc. 1[0 Lxcncml and® the lcwrncd .

Court and with the conscnt of the learned Additional Advacate Gcncral;" '

n were treated as comments .

cnls in this case. The leamed counsels -

ord/do'i:umcnts annexcd wiﬂ{ N
ttcd posmon in all ;hesw'-
these pctmons wcrvl'j

dcpartmcx}t‘al“.

amcd Add1t10na1 Advocatc Gcncralv
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departments, exiending the tenure of their contract employment vide -

different notifications issued from time to time. Thus, it is an establish

The leamed counsel for the petit

“(i) -

(i)

‘.‘ ’ . ' .
into “foree on 23" July, 2005, He also did not controvert that after the

notification of the Aét in the cxtra ordinary gazette of N.W.F.P., some ol

the petitioners were still kept as contract employecs by their rcspcct.ivc:"

c& D

fact “that the petitioners in this writ petition and all those in the
connected writ petitions, were ‘contract cmployees working on their ©

respective  posts "at. the: time when the NWFP Civil Servasits

(Amendment) Act (IX) 2005 came into effect.

.

joners, in all these petitions,’

summed up: as.

raised the following. points ‘of law which, may be

this Court in the case of Miss Shagufta.Savccl and others
vs. Government of N.W.FE.P, and others, vide judgment

miven in Writ Petition No. 1731/2006 dated 11.9.2007 had
conclusively decided all the law points involved herein.
Thus a subsequent D.B. cannot hold a different opinion

from ihe onc alrcady formed;

in all these petitions were

that admittedly the petitioners
contrzet employces under the Government of NWFP and

were  serving  in  different departments when ©thc
Amendment Act (IX) of 2005 came into effect. Thus i1
view of the amendments introduced in S.19 of the NWEPR

" Civil Servants Act XVIII of 1973 on the strength of sub-

scetion (2) of Section 2 of the Amendment Act 2005, the
contract services of- all the’ petitioners ipso facto.'stoort

regularized but the respondents, putting unreasonable ‘and

irrational construction.on the above provision of law, have
refused to regularize their services which is, an act ab initio

void aad coramnon judice;



)
i "
. l .
l ’
}
- ()
)
Gii)
A TED
TRV
d, Ill )('ia
3 ;-v }\Vlh CO\U
rv;.m ‘

O O A R M A A L oy
e e e S S RENG !'-s'%:

are briefly cited below:-
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(iii) . that all these pctttloncxs Were. du]y selected and appointcd

in_the prescribed manner on contract basis by tic’

compclcnt authority and all of them have successfully.

undergone written test/interview taken by the departmental

* . selection commalu.cx/compt.u nt authoritics; .mcl

(iv) The contract cmploymcnt-of the pctltxoncrs was cxtended

from time (o time Gl the date when they carned the benefit:
.of the provision of the Amcndmcnt Act (IX) 2005 and

because the Provineial Govcmmcnt has regularized smular :

confract cmployees in dlffcrcnt Provincial Departments;’
sxmply thlouch excoutive orders/notifications but the
petitioners herein, are gwc,n discriminatory trecatment whiclhi-,

-has been  forbidden by the constitutional command

containéd i in Asticles 4 8 ancl 25 of the Constxt‘utlon 197 3

l'

7. . The learned Additional’ "Advoc:ate General, raxscd thrcc-fold'

s
e

-contentions with regard to the legal proﬁ!ositions involved herein, which:.

. i
1

|

that all' the petmoncrs wcre appointed on contract bzms

\

under a written agr Cn.mcnt '1., stopgap. arrangement and tlmy';'-"

were supposed to quit' the: posts they were holding, on'the’
arrival of the. selectees, of the NWI‘P Publi¢ Service

Comrrusswn .
! v

e ! .
that the petitioners are estopped by their conduct because
cven after the promulgation/coming into force of the Civil
Servants (Amendment) Act (IX) 2005, they sat quict. and.
did not agitate their gncvancc with regard to norm-
regutarization of their services. Thus they cannot avail any-

relief from this Court. »

i
- that rule (4) of the N.W.E.P.| i Public Service Com.rmssmn
(Functions) Rules, *1983 nmcndcd vide Notification No.
SOR-1(E&AD)1-99/73 dated 2,11.2002 has implicdly:
brought the sclection of civil servant on contract for BPS-
11 and above, within _Junsdmh?n/powcm of Publisc Scrwcc
Commissicn, thc1cf01c, the pcutloncrs herein were ‘not
appointed in the ° prcscnbcdlmanner” Hence; they-are
ot entitled Lo avail the, bcncf’cml provision of subscction
(2) of Scction 2 of the Amunded Act (IX) 2005 beeause
thcy were ' sdcclcd/.zppomtod by the deparuncntal

‘heads/Selection committees and not by the Pr0v1nc1al

Public Ser v1c<. CO!‘I'Il'HIbSIOI'l

1
!

i
!
I
|
|
i
i
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i
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- .8 The lcamned Adclitiona]'Advocaté'.Gcncral has laid considcrablé o

' Sy

avc to-take up the - (7.

" stress on the amended rule (4) ibid, therefore, we h
samc for discussion in the first instance as it has incisive and dccisi{'c

2al ot st e

1‘0!0 in determining the cligibility of all the petitioners under the' -

.i
:’ . provision of subscction (2) of Section 2 of the Amendment Act (0 .
1 "2005. ) o I, ‘

¢ provision to Scction 2 (1') (b) of NWEFP Civil Scwaﬁté

thase

9. Under' th

LAY ‘.
P U

) Act21973 civil servant has been clcl"u:w.cl and under clause @i,
cmployed on Iconu’act, or ‘on worlk c_l;zu'gcc} basis, or thosc paid from .
contingencies are excluded from the said dtls'ﬁnition. Si;m'larly Sc::géiém
25 of the N.W.JF.P. Civil Servant Ac.: (,‘NWFP Act No. X VI of 1 973)
has conferred pOwers -on the Governor of thc. Province or any pcrson
suthorized by him to appoint persons. on contract basis. The same 15

. . A
ons on conti-act efe: The

by the Governor it} that
he may

rcproducéd below:-

H25, Appointﬂmnt of pers

Governor or any person authorized
and conditions as

1 g behalf may, on such terms . .
specify in each case, appoint persons on contract basis,. oI
on work charged basis or. who are paid ouf: of .

contingencies:

ho were working
y before. the
SO

Provided that all.such employees W

such = capacity immediatel
continuc to Do

in any
~ .  commencement of this Act shall
. ’ employed on the same.terms and conditions on which they
= were appointed.” " ‘ .
—+=gTED . .
J{«{-‘,,nr;n. - _
s:un:.\.-t"" I‘unh e . " - N
£ the learncd Additional Advocate General that duc to

10. Theplea©
amendment in rule-4 -0l the NWI*P Public Service Conymission
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(Functionsy Rules 1983; in 2002, Uic -appointments of persons on!
Y
t

contract basis has also bccn brought ivithin thc fold of NWE? Pubuc

Sczvncc Co: 'nrmssnou is absolutc]y untcnablc in law because firstly tnc
said rule cc'nt’nnccl a non obs tfmlc clnusc and it lns clarificd in clause
N (1) to (111) that certain posts slmll be outside ‘the purvicw ‘of lh(.

Comm1ss on. Even if it is conslrucd in the way, the leamed Ad dmonal .

Advocatc General dcsucs, xt would come m confhct thh th“ ciear :md

cxphcxt pxo‘uslons of subsuctlon (2) of. Scctnon 2 and Sec 1011 25 of d'ne

.N W.E.P. Civil Servant Act 1973 wherem appomtment of persons on . .
contract basis has becn talcen out of the pumcw of Provincial Pubhc ’

Scrvice Comimission being not rcgul'u cwnl scrvants and the Govcrnor

a' person authorvcd by him in-this bchalf shall be the authority for

appointment of persons on c:ontracl basis:

.

I It is an ironclad principle with regald to the interprotation of

. Statute that vhen any rulc/luguhtlon or c,xccunvc o1clcr made/passcd by

. any authority under dclcgate&l ‘powers of lcgislation comes in -c:ouﬂics |
SR . witﬁ the éhtutc made by’ the 'Iegisl-ntt;rc thc-n it shall be void 0 tl‘fz}j‘::
i Y B .
; : é\‘tcnt and sha]l give way to the parent Statute wlnch sh
In the case of GAT RON

all have -

: - overriding '1-1c1 supcrlmposmg cllz.ct
STRT i8) LIMITD'D VS GOV‘ER\WIE\’T OF PAXKIS TAN

" ; . INDU
5 O
" and others (1999 SCMR 10’12), it was hcld by tlﬂc Apex Court that: nghts
h cxccutxvc 01dc1 of:'

R R N .

kI

i Cou

7 B created by a Statute: ‘cannot be taken away throug
f ; | T rule making .ullhonty The objeet ol dc.lr,g.mon o[‘mic making pow/ers-s
7 I A o - . |
{ i © always mmcd at to carry out and achicve the ObJCCtS and-purposes of an- |
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Act of legislature. Thus a rule making authority cannot enact a rule to+:

override or render=he main Statute-incffectivc.~ Thei‘cfore,'thc view 613"'

the fearned Additional Advocule C.:t.m:.l! b( ing based on mu.concqa{mn

wlha

h

cannot P ‘cvail. Amcndcd rule (4) cven 1[’c0nsl| ucd the other waoy as was

suggcsted, {s ultra vircs being 'in “direct clash/conflict with the main’ -
Statute. Scction 26 of the NWFP _Civil Servants Act 1973 also cléarﬁl.'y'“ '

explains the above pasition which-admits of no doubt nor it suffers from’

" any ambiguity to be debated upon.

Under the_ provision of Sectlon 25 of the NWFP Civil Servants ’

. through dlffcrcnt

12.

Act, . 1973, the Provmcm{ Govcmmcn,t,

adminis trative

notifi cations/ordcrs/circulm‘s has quthori:zcd the

-~

sccrctﬁes/heads of the attachcd departments as competcnt authonty fo.
the appointmcnt of’pe;rsons on contgact basis and the table given thqrw ,

;" under, was not contestzd by the learned counsel for the Governmert.

T3, The posts which the pctmoncxs arc/wcrc holding ‘on contract
basis, were duly adver uscd in thc prc,scmbcd manner by the compctcnt

authority, the petitionérs applicd for the same, they appeared before tlpc

Sclection CommiLtcés/.Dcpm'tmcntal Authority in duc coursc and have

successfully undergone the tests 'mcI mtcwncws ‘thus, were sclectzd on,
merits but on contract basis. Their conlraclunl ser wccs WCIC, consmcnﬂy

- .

TE‘:B?IILWLC] from Lime Lo lime and thoy retained the said posts till the tnm

§7
MC cxdden thc NWFP Civil ocrvmts (Amcndment) Act (IX) 2005 came mto

u?'\,- l!
‘st\olw'“

forcc on 23" July, 2005~ "

<
PR T
.




14, To understand the releyant provisions i.e. subsection (2) of 1
e : A

Scctio:} 2 of the Amendment Act.(IX), the same is reproduced below:- |, 4

“Subscction (2), A person though selected for appointment in’

the prescribed manner to a.service or post on or after the Ist day
v of July, 2001, till the commencement of tiie said Act ‘but
appointed on  contract basis, shall,. with effect from the
‘commencement of the said Act, be deemed to have been.
appointed on a regular basis, All such persons and the persons
appointed on regular basis to a service or post in the prescribed
manper after the commencement of the said Act shall, for.all
cintents and purposes be civil servant, cxcept for the purposc, of
pension or gratuity. Such a civil servant shall, in lieu.of pension
and gratuity, be entitled to receive such amount contributed by
him towards the contributory provident fund, along with the’
contributions made by .Government to his account in the said -

fund, in the prescribed manner.”

.

15. The languagc" of the above provision is plain "and vrell

e

e
o

l.nm

. : _ ,
regularization of conjractual services of the petitioqers. The deem

conceivable, therefore, leave. no'l'h.ing' in -doubt’ with regard- to ‘tli-.'c,"

phrase used therein has put a seal of endorsement on this view. Sccond

part of the above provision has almost conclusively determined’ the’

matter in conliroversy because the two terms used therein i.e. “all such’

persons and the persons appointéd on regular basis to a servicetor :
K M . N . ". . 1\. "
postin the prescribed manner™ clearly lays down that the cmp!qycgs ‘

on conlract basis now regularized and-thosc appointed on regular basis,

" (through Public Service Commission) for all-intents and purposcs bc'

gratitity. A clear line: - .

- TED:iViI servant except for the purposcs of pension and

= . ) . -

'ZNER of demarcation has been drawn by the Icgislabue between the two
pA N e ot . : .

yia s
categorics of civil scrvants, the onc who arc taken on contract basis but.

. regularized through the*above p}o'vision ‘and thgsc appointed on rcgular
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- basis throuph the Publiv Service Commission both have been wluu.(l o L

with clear intents but for the purposes of pensmnary benefits, Ii the .

legislature intention was tha only thosc persons appointed on rcguinr

* Dbasis shall bc.dccihcd to be a ch scrv:mt then it would hwc ncvcx

employed the worcls all such persons which' has. dzrcct nexus with thc

petitioners. Thus the view ofthe ]camcd counsel for thc Govemmenf 1§

" . absolutely 'msplaccd and untcnablu 1 law,

E
t ‘

16. A bare look at the luslor_y of Ichs]auon on tIns subject in thc past«

Lurther reinfor ced the above view llml Ihc pcnuoncrs services havc bc,c'z
I

duly rcnulnrvcd by the Icg,lslalurc and nothmg has"been left [or thc‘

cxccutwe to notify thc1r names in the official” gazcttc or to pﬂas any.

_exccutive orc-Ier In thxs rt.gzud ‘the NWI‘P Adhoc wal c‘crv:mts

(chulanzanon of Servmcs) Act-IT oi 1987 is much relcvant whm cm a

pr owso was added Lo Sccuon 3 lhu col' (o the iollowmg cllcet:-

“Provided that-' ‘

() the scrvices of such civil servants
shall be deemed to have been
regularized under this Act only on the
publication of their names in the

official Gazctte;”

—

In the NWFP Employees pn‘ contract basis

(Regolarization of Scrvices) Act leI_'ol" 1989, 8.4 is coached in

the following woids:-
AR Rcf'ulatzou ol .scz wices ol certain c;vu

0 .

ATTF: j = Servants: * (I) Notwithstanding anythmg
AINER contained in any law for the time’ being in

e Jﬂ Hiat force, any le Scrvam who is or has been

pachowbl
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J19. The above discussion.and the rcpr‘oductic»n of‘diﬂ"crmt lc’gis]ation :

from lime o time by the vamcml Asscmbly lcad onc to a

made.

definite conclusion whu:h shall go wnhout any fcar of rcbuttal that thc

pcnnoners contractual services wc1c duly 1egu1‘mzed and the phrasc
AR

“pleCl ibed nmnncr” so uscd m thc formm md for those who are

regularly appomtcd (rcpcatcd) would Iead to an mference that the Act

ction bctwcen the pen tioners and those who

et e g eaes

Sy T pate

P

(IX) has drawn a clear distin
asis other wise there was no nced to lTlCII[lOu

are appointed on regular b
mployccs taggcd “with thc words “pr L‘.'nt.llb(.d.

both -the categories of ¢

I‘ hus the n-npu, ssion gwcn by the 1mmccl counscl for tnc.

S manner?
absolutciy fallacious and docs not stand to reason. As

‘the appointment of cmployccs on

Govcrnmcnt is

' ﬂhmdy chscussed in the carlier par'x,

ave bc en taken "LW"l}/ from the purvxew and domzun of K

. contractual basis h
NWFP Public Scxvncu COITlI‘l‘llelOll .mcl {'01 ,uch appointmicntsy thc'
1bovc statutory provision has authouzcd thc Govcmm of the Provmcc

he competent authontles for“

. or' thosc authouzccl/-\ppomtccl by h1m to be t

vtment of contract cmployccs.
rvice Comrmssxon (Funcnans) Rules, 1

hcn n that casc thc .

appoin

the NWFP.Public Se

construed in the way adopted by the S'le counscl

rule can be held to be ultra vir “s bcc:msc 1t ha,e,
"the Govcmment undcr the dulegated po

intents and purposcs muet remain - subordmat

s_t'ah.J tory law and the latest shall overnl ide the

. intentions.

Th-*rcforc, if the amcndcd rule-4 of". -

983 1s_ .

wers of 1chslatxon is for all "
e and subservmnt to thc :

‘same for all purposes and

bEcn framedhssued by o
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, 2Q. “The two catcgouu: of t_mptoycvs ie. conlract employees ancl
: -
regular Iy 'lppomted unp]oyocq arc lhu‘ phtccd undcr the domain of two ("g:" ‘
/7 L .
N

himn" and

dszerent authontles L.e. the Governor or persons authonzed by

the Provmcxal Pubhc Service Commlssmn Thus the statutory law: lms

prowdcd two dxffcrcnt channels f01 appomtment of the above two ‘

: catcgorlcs of omployecs Hence, the appomtmcnt of contrc.ct en 1pluyccs_

’by the authonnes/deparimontal heads/ScIecnon commniittecs etc' '

authorjzed by thc Govemor is an- appomtment 1n the: ¢« prescr.ifaed

Y

mnnnc; ? and sn‘mIaz ly for regular appointment of civil servants thro urrh

a post in cml service of the Provmcv

Public Scrvicc Conmission to
thc “px'cscmbcd manner?, Both ihe

another mode of appointment in
c.or Icgal basis can be intermingled 101

T

nmttcrs/ghanncfs on no yardstick

' thc purpose of hoiding the connazy wcw because both have been placvd

T

by lhc sl.:lulmy hw poles np.ut Bolh the mllhouucq i.c. the onc

: 1ulhonzcd/'1ppomtcd by thc Prowncnl Government and thc Provmcn 1
A Pubhc Service Comm:ssxon undc1 lhc statutory law have domam cvm
' [h(. -appointment/scicction of ,.lwo different . t;q:cs/catcrroz'xcs ol

-

cmployecs., IIowc»cr, to bc more cleal thL, appointments of thc .

" 1
- .

* pctitioners were’ madc by thc abovc rcforrcd authorities ‘in the \

pxcscubcd mnnnm” by the dcpmhncnm’ authormes/adnnmsnauvc

secretaries in thc manner prescnbcd by the statutory law i.e. in thc

- prcscmbed manmne:?, ’I‘hcrcforc the pctmoners ‘on tho strength of

cnntl*d to rcgulanzauon of theu' scrv1ccs .md thcy havc been duly'
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w(hm the PIOVH]CC has. been left wuh any powcrs or authority to uudo' ' /
what is mluu]c.ci b/ the Icglsl.llmc. They havc 1o rolc to play in thc. S

imatter exeept to determine the inter sc semqﬂ_ty of such contractual‘

i
ot

cmployccs/the pctili-_:n‘crs an the strength of'lcngﬁ1 of their scr-vicc.:. -
21. The abo ve discussion and findings would also answer thc :
pomls raised by the Juamud Acldmun \l Advoc'leunu'tl .shown ns (1)' |
and (ii) bccausc itis a century old prmmple of law that no cstoppcl shall
.opcratc against a Statute which as,pect is orhcnvxsc not csmbhshcd in

view of the admitted” facts on rccord Govcmrncnt and the Authonnos

'qonccmcd can be held rcsponslble in th:s regard for not complymg w1th

.

thc rcqmremcnts of the Amcndrnc.nt Act (IX) 2005 and the pen_nonero

cannot be blamcd for the inaction of the former.
This Bench canr.éoi: form a differcnt opinion on the law point ﬁ‘o.rri
the onc which has thqdy bccn enuncxatcd by thc ‘former Dmsmn.

Bcnch ‘of this Court m the carllcr cited two. cases as the IIonourablc

Supreme Court has cox:tsistcntly held that a su’bsequcn’t Dwxsmp. Bcnch‘ .

cannot differ with the ¢pinion of the carlicr Bench on the same point of -

law and in casc it wishes to do so, it may ask the Clncf J'usucc to

conslitule a le';_',cr lench or-to leave the matter for the dcclslon of thc

I-Iono'urablc Supreme C(;urt. On tlns‘pcun‘t, tllc following casc ]aw o_i“ the

"Apex Court is relied upon: |, ‘
- . The Province ova;t Pfthct'm VS, Dr.AzlzuI It;hm L

ﬂ)
( (PLD 1963 Suprcme Courr. 296 at pagc-30o), R
QH 'nu] TI'uq

The Pl ovmce ‘of Enst P’ﬂuchn VS.

..Pth'n'
(PLD 1966 Supx cme COuxt .354 at pfmc-D"O)

[




]

By VS, Ardeshir Co

wasjee_and - -

© Nuliling /\ssticinl.b. sh
. M . ‘

ot ers

(1995 SCMR 423),

and Compaiy, x\bbot'{'nhnd vs. M/s

Palkistan 1.imited

Cou1t362) -

¢ Court ol‘Tnc\n in lhc.

(d)y  Mraji Al IKhag
_Allied Bankof
LD 1995 Supreme

view held by lh(" Supu:m

and the other

gswWar C"mffulu State: of \Veqt Beng_l (I’LD

’

casc of Sidh
ourt (Iudn) 337)

- -1958 Supreme C
23.. DuunL, the, course of hc*nmg thc Court was informed tlmt
amc}ﬁgst the pctitioncrs many havc , uppmmd m lhc scxccmng
test/interview held by the NWFP Pubhc Scrwce COmrmssmn for thc
same posts they are hp}ding and havc rcmamed successful but could 'nc_)t.

r other rcason

a cxthcr for msufﬁcmnt zonal quota seats O

rtion was not contr ovcrtcd/mslogcd by the learncd Addmon‘ﬂ, :

be appointe

This- asse
| ..’ a
. '

Advocato Gcncral at the Bar.
aments and the othcx

24 The Court has gonc through lhc con
'md lhcxc is nothing on record 10 show

'dpcumcntb anncxcd U
fﬁcmnt or- ww‘

that, the pctmoncrs at 'my stagc were I‘aund ine
n office almost majority of thc

y their supcnors b
n thc ficld for 4 t

pave acquircd ut,h

‘complained- against 'l:
rcndcxcd scwxccs i

lhlmc:: (he putitioners

o 10 yca%.s

petitioncrs have

contihuousfy 'Thus, in all plob.xb
hcld and Ty deliver ! sipnificant ::(:rviccsz an

quch worth in their res

incial Puf»lic

cxperience in the relevant
they would bc of n pective

/sclect aes, of the Prov

.cd of such fong CAPC].lchC 'lhuofmc,

lhms scorc. Therelore,

ficld as comp'ucd {o the new cntrants/s

Service Conimission not pos:,u.‘

Y
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* this factor is an additional ground,

25,

7 drawn after mtcrp: etmg all thc provmons 0

“the provisi

, (Amendment) Act ) 2005, all these petmons are allowcd in the ahow

service

wcw thc two clatcs i.c. lc.rmmus

_conmbutory funds and gmtm

i -

-

. T W " 1 . . t\ *
nd, worth consideration in favour ol the

petitioners, ' : - S S

it is hc]d that all the pci-moners have bcen duly regulanzcd in view' of

on of Section 2 subsectlon (9) oi the NWI“P le Scrvanis‘

terms and as a mc;rcl formality and for thc purposc of prcpanng thelr

" authori L1cs/udmxms Lmtw"

bools/rccord,  the:  appointing

.,

secrelarics of the pelitioners may issuc formal ordcr/ordcrs with rcgard

to their inter sc scmouly and other rc1cvant pnrnculars required tc» b<.

cntcrcd therein. ’l‘hc nccdful bc done by all conccmcd by kcc.pm{, in

authonnes/adnumsn'auw.

pcuod of a month pésmvuly The

Sccrctancs/dcpartmcntal hcads of thc pelmoncrs shall also crcatc a

provision of jaw and thc pcntlonms Shclu be dirccted to conuxbutl :

towards that besides the Goycrnmcnt own share/liability

towards thc said fund.

All petitions are '\llowc.cl .

i

Aremmm

s

CERTiFED
T
_,r,.___"_EE TRIJE copy

e & |
g ’_5‘:- thy ;‘:xh‘?w.?,
( /-—/J — c?/n

For what has been dxscuqscd 1bovc and 1 m view of the conclusxons

f ‘aw rclcvant to thc subjcct -

ad qu<.m and terminus a quo, wnhm a -

ty funds as is rcqulrcd by the abovc

of conmbuuou .
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Dl‘ ' Sr\mga Iqbnl 13/0 Lmir w&_.,a p‘mn , o

P ill: & 0 oo ' 1 7“.

t Ll Iiu , i . b

e o rB#uTFhﬂll = Lot Banau, 3 -

_Ign'an op ﬁzpommm‘r ou cowmcr BASIS. R

Re*ofcﬂcb your applicahxona on .the abovae oubjact Lo thcln"ﬂt .
a’ OfIioer/WcmnnfMedi@a¢w9£+i ﬁfﬂﬂﬂﬂﬂi—ﬁur“ﬁﬁﬁa o .

-
. I ‘

H,imho Competent authority {19-heredby appoini.you a3 Mndiwal

2Of% lcer/Women ‘Medical Officer/Dental Surgaon in the haaltq

rDopﬁt: Govts . £ NWFB. on contract bagisz in B-1TWasefa 01575 43°&”

e Rggp 111 tho availability of ‘Public Sazrvice:

Comm 0410 electes/reoturn ol oripinal incombont Lram laava/’
on thae tormg and Londxhlonq

'deputatlon whichevar~ls eavliox,;
asmont DeedsYou ahell be poutea

h.ulamd .2 tha aitac .
. AR kEERg Jhiached hovo
mntmonh ;4 noL franaforablas

l

::Tth contrach uppo
2% Thla cortract appointment ig aubjoct to youx phyalaeal 11Lnoa«
Loy whlch you, will appenor befoxo tho Modicul Boaund conguiin-~
;ted"by ihe Governmento . ‘
'»If{ ou Eczeot “bhg: offeu of! aopolntment on cont act baala g’
}_ﬁﬂrfﬁﬂn, tho

2 ntModicel ‘02 ficar /Wamen—ie
T atfachsl Agreomon’ Dood ahould ba filled in duly aignad. by 7
pomt at your owil oxponJoo R

you and should e

4o raport for ‘duty at the gtation apocm;mea in-
ﬂpama—B above,thhln men(10) days, tha .otfexr of appointmernt
i on“contuact baais will be daamaed *to liavo been. withdrown

A uutomaLacully and ‘no “furihex ccrrespondanco shall bu

L n%erba ned.ln thd ‘wuapoct )

L you el é:.l

-

; o . W

DIRECTOR GENLRAL'HEALTH,‘

g uLRVICE“ HWRR, PESHAYAR
08 /09/199% i

.‘ ¢ . .
. ‘_‘!'

'"Copy forwarded to tha : .
. inio*mat

14h Daptt: Peshawal :
of NWT?s Hoalih )EY/B 18/93, t1270 oﬁ398

with_ %ﬁaﬁonca tglhis lettar NooSO(

Lcdléél Superxntaadent, - for 1n;ormation ald n/ﬂ
. Dmvisional Dl*acuar Heglth Sarvxcds
.Dlstrlct chlth Ofiicerfmg' '"“Buﬁaeﬁh
iﬂéccouniaqi Gencrul, NWTP,'EOShEWa:o: ) ¥
lstrlct/ﬂgency Aucount o . T
g at;on and pocassax; actlo

v aan.,

.

3 '/E-I DA’I‘ED PESHAWAR THE"

e e A4 B ——

P..‘-' ...“ .:.-'

G

iiu‘v~u~ia--au4~iA,E o

] OilicBIL

1or inform n pleaacte
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: L - EfDlP CTOR GENERAL KEALSE,
BVICES, WP, P PESHAWRR. *
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i) HEALTH DEPARTMENT i T
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N -. ;}NML

Dated: Pc;hm;v:\'r, the 9t December, 2000, R

. . . e ., :‘.‘__

NOTIFICATION. ) 7 o
. . . Ve |
.
:\’O.SO(E)II-II/S-18/2006, In cxcrcise of the powers under scction 23 of the **‘
NS P Civil Servants Act, 1973 read with prcé:idcnt order NO.10 019069, the i
o

. Governov NOLEDY is pleased Lo convert the contriactunl appointmuent of 4
{3 M hanymad lqbnl,sc).umq.[’..{}xnir Whaiz IKhan presently worldnyg as Mediaal {1
Olficer BS=17 U Mairagai Distict Swart on repular isis with efteat from the {
K

date of hig cov I.l':lC.l‘l}{1]-».‘1']21)"\")._1..'1'_1“1',1_]}C)lht._l}_fi'ﬁ};l‘(:.]l:h _

SECRIFLTAIRY HLEALTHL

-
N
7

! - -
AR JOR T s
ATt

by

PECYINOR Fes IR "
R R GRS AR R AT DR S R VAT LAY

raotlst No. &date cven.
Copy to the:-

Lo Governot N.W. LY

. Sceretary
2. Acconntant General, NoW.ILY
' Dircctor General, Health Services, NJW. .1
1O (1) Swat. : .
tavy N.W. TP k
4'-"

1’S to ChicfScere
S to Sceretary e
DAC Swat. -
SO (Liliga tion) Health Deparvtment
Doclov concerned. :

I
[} AR
L.

alth. . . )

o

7N

2

1
Er R e e g o i}

Section Officer-11.
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_GOVERNMENT OF KHYBER PAKHTUNKHWA

FINANCE DEPARTMENT
(REGULATION WING)

No.SOSR-H!/FD/‘! 2-1/2005
Dateq Peshawar, the 27,02.2Q13

1.
2. The Se

8. The Registrar, Khyber Pakhtunkhwa, Public Service Commission. )
» Service Trfbuna!, Peshawar,

10. The Registrar, Peshawar High Court, Feshawar.
issio iti Agents/ District ang Session

Subject: DEDUCTION oF SENERAL _PROVIDENT ELND FROM_THE
PROVINCIAL CIVIL SERVANTS REGULARg;rgp_g_mz_gg_;ﬁ-mnF.re
!.!~-45‘.EE‘_‘<’.A,N7}1.(A!V!f?f\!f)!\ﬂ?f:!fi.imﬁ?l:&f_(_i

PAKHTUNK HWA Clv

IDTRNTE S,

Tiie Khyber Pakhtunkhwa Civil Servants (Amendm =nt) Bill 2013-
Pansad Ly ihe Provineiay Assembly on 5m January 2013 and assented to by

the Governor [
published a5 :
Under the saijq Act, all Civjl Servargte éppointed to 3 g
v ARRE 1% Juty 2004 shall be deemeq fo. int

T and will be eligible for pension/ dad
i - issued for Compliance of all concerned

'S, who have ecome eligible for
the Khyber Pakhtunkhwa Civil  Servants
2013 should be starteq forthwith,

D, Al deductions/ subscription in respect of Contributory Provident
Fund made before the corhmencement of Khyber Pakhtunkhwa
Civi SérvantS‘(Amen'dment) Act, 2013 from such Civil Servants,
excluding Government counterpzrt share, shay fmmer:!intr:iv be
transferreq ta thojr respective Goneryj Proviciont Fung Accounts,
Howewzer, Such Civi Servants will be entitled to markup on go
declared G.P.Fund as announci:d on yearly bagis from the dale the
C.P.Fung deductions/ Subscriptions were made.

rates from aff th
Rension under
(Amendment) Act,

prescribed rates, as hotified by the P-ovincial
time, may be added o the General
Civil Servan ts/ Subscribers
ch acccunts.

o

Markup on
Governmen: from time to
Providen: Fund Accounts of concern ed
ribed mechanism for Mmaintenance of sy

o the Subscribers will be Lsed as

d CNICy Perzonal Numbers allotted
rsfor such SubscribIErS.

3eneral Pr'ovi‘dent Fund Account Numbe

! treatment may be-affordaq to all those Provingial

e. Similar action
Posted in FATA/ PATA on Ceputation basis,

Civil Servants !
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.

f. Existing arrangements for deduction ¢t C.P.Fund from employvees
of Autonomous Medical lfistitutions appointed under Medical and
Health Institutions and Regulation of Health care Services

‘Ordinance as amended'in 2006 shall continue. )

Note; The above guidelines/ instructions zre not applicable to those
employees who are not Civil Servants as defined in Section 2 (b}’

of the Khyber Pakhtunkhwa Civil Servants Act, 1973, like those

on deputation to the Provincial Government or working on

contract/ work charge/ contingent basis.

et
&Y

Endst: No. & date even
V Copy is forwarded for information and necessary action to the:-

Accountunt General, Khyber Pakhtunkhwa, Peshawar. I With reference o

Director Finance, Lady Reading Hospital, Peshawar: meetlng held in

Director Finance, Khyber Teaching Hosptial, Peshawar .,r Finance Deptton
12.02.2013

WA =

.

Accountant General (PR) Sub Cffice, Peshawar.
Rirector, Local Fund Audit Department, Khyber Pakhtunkhwa, Peshawar
Director, Treasuries and Accounts, Khyber Pakhtiinkhwa, Peshawar.

Cirector General, Provincial Disaster Management Authority, Khyber

Pakhtunkhwa, Peshawar.

8. Director FMIU, Finance Department.
9. All Autonomous/ Semi Autonomous Bodies in Khybear Pakhtunkhwa.
10. District Comptrolier of Accounts Peshawar, Mardan, Kohat, Bannu, D.l.Khan

Abbottabad and Swat. _ -
11. Ali District/ Agency Accounts Officers in Khyber Pakhtunkhwa/ FATA

12 Treasury Officer, Peshawar.,

N'O ¢ s

(RAEES KHAN AFRIDI)
Dapuly Scerctury (IReg-l)

Endst tlo.& date even

GCopy is forwarded for information and necessary aclion-to the:-

P.S to Minister for Finance Khyber Pakhtunkhwa

F.S to Chief Secretary, Khyber Pakhtunkliwa 1
P.S to Additional Chief Secretary, Khyher Pakhtunkhwa

P.S to Finance Secretary Khyber Palhtunkhwa

P.A to Special Secretary Finar.ce Khyber Pakhtunkhwa o
P.As to all Additional Secrztaries and Peputy Secretaries in Finance

Dapartment:
Al the Section Officers/ Budget Officers in Finance Department.

1

DO nhw -

N

(NAZMA SHAHEEN)
Section Officer (SR-11) .
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ez Dated Peshawar, the 13th February, 2013 "
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. ‘e
l. Addl:Chicf Secrctary, Govt. of Khyber Pakhtunkhwa, Planning & /
-~ Development Depariment, i
2.7 Addl:Chicf Sccretary (FATA), FATA Sceretarial Peshawar, '
3. The Senior Member Board of Revenue, Khyber Pakhtunkhwa,
4. All Administrative Sccretaries to Govt, of kKhyber Pakhtunkhiwa,
5. The Scerctary to Governor, Khyber Pakhtunkhwa.
. The Principal Secretary @ Chicl Minister, Rliyber Paklitunkhwa,
Subject:- KHYBER PAXHTUNKHWA CIVIL SERVANTS (AMMENDMIENT
ACT, 2013 KHYDBER PAKHTUNIKITWA AT 203
e Siv, ‘ ’ ) !
ram direcled (o refer (o the subject noted above and to enclosed.
herewith @ copy of® Gazetle Notilication bearing No. A/ Khyber Pakhtunkhwa/
13:tls/ 20137 2048 dated 22-01-2013 from Provincial Assembly Scerctariat Khyber
Pukhtunkbwa regarding Khyber Pakhtunkhwa Civil Servant, (Amendment) Act,
2003 (Khyber Pakhtunkhwa Act No. !l ol 2003) for information, neeehuey
action and further dissemination among all concerncd: :
BN .
. A , Yours faithlully,
St ' Led
B
' ' (NAJ-MUS-SAHAR)
SECTION OFRICER (RICG-VI)
Lndst, No. ol cven & date,
© 1. All Divisional Commissioners in Khyber Pakhtunkhwa. ' A L

s

2. All Heads of Attached Departrnents in Khyber Pakhtunkhwa.
3.+ All Autenomous/Semi Autonomous Bodlics in Khyber Pakhtunkhwa, ,
. Al Deputy Commissioners Khyber Pakhturikhwa and PolitiCal Agents in FATA.
The Registrar Péshawar High Court, Peshawar.

Tha Registrar, Khyber Pakhtunkhwa Service T ribunal, Peshawar.

The Secretary, Khyber Pakhtunkhwa Public Seivice Corminission, Pashawar,

Al Additional Sccrctaries, Deputy  Secrctarics ond  Scolion Officars  in
Establishment & Administration Department:

7
. o/
/[/1/4/'/&/
B l'GC'I"E('):‘“&)I"f"I CIR INEG- VY

P No G

- Civil servants posted in FATA/PATA on deputarion basis.
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PROVINCIAL A TARIAT KHYBER
- NOTII';ICA’I‘IO‘I\.I’ .
Dateq Pesha

war, the 22}1d.Jaf1uary 2013,

/2048._ The “Khyber- Palkhtunihw
Bi, 2013"having been pagseq by the Provigeiy Ause

and assenteqy to by the - Gover
M Actof the py

a Civil
by ot Khyber -
nor of the Khybor
‘ovingia| Lepistatype

ol the Khyh

wary, 2013 j5 e
ar Pal\'huumm 2, .

THE KHYBER PAKHTUNKHWA, Gy, SERVANTS * .
: (AMENDMENT) AcT, 2015

(KHYBER PAKHTUNKHWA ACT o, U OF 2013

(Arst publisphey a/i‘gr/;aw‘/;gfece/i/aa’ the assent of ihe
Kyber Pg/r//lz/ﬂ/r/;:wa athe Gazetrn Ll

{Errraafr//haa//, Calcd 22pa

G‘ammbc of the
e '/r//y(;erPﬂ/r// Wwnkliva
Wag, 2013), -

AN
ACT

. fd/z‘/zer lo éma//af the /ﬂzy[zéﬁ%ﬂ/d

vkt Civil Servants acy 1973,
Preambie, WHEREAS it js EXpedient fun

her 10 ameng the-Khyber papy,
htunkhya Act No, XVill of 1

——  Act, 19 7 S73)for the Purposes hereinafto,

fkhwa Civil Servanis:
appearing: |
Itis hereby enacted as'fo!!ows: .

1 Short title g;gg__commencemen
Servants {Amen dment) A

k== (1) This Act may pe cailed the Khype, Pakhtunkhwa civi
ct, 2013, .

{2) It shayy come j
June, 2007,

Civit servanes posted in FAT ASPATA an depatation b

A58,
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/{’ . '536 WKHYBER PAI(HTUNKHWA GOVERNMENT GAAE[TE EXTRAORDINA?‘{ Z2nd JANUARY,ZOLJ
Sowm T T
‘. 2. Subsdtution of s‘ection 19 of :{hybvr Pakhtunkhwa Act No. XVIIl of 1973.--In the Khyber

Palihtunklwa Civil Servaats Act (Khyber Pakhtt

inishvia Act NO. XVIll of 1973), for section 19, he
foltowsing shali be substituted, namely,- :

"19 Mggzﬂ_um (1) On retirement from servce, a civil sewant shall be
enditled to mrmvc such pcnsron or gratmty as maj‘ be preasdbad,

{2) In, thc cvcnt ofdealh of a'civil servant, whelhcr before or alter relirement, his family
shall be entitled to rccetvc stch pension or gratully, or hoth, as may be prescribed.,

(3) No pens:on shall be admmsnble fo a cw:l servantwho is-dismissed-or removed from
seivice for reasons of” dlscxphne but, govcrnmcnt may sanction compass:onntc allowance to

© . sich civil servant; niot cxcccdlng two-third of the:pension or grat aity which would have been
adzmsslblo to him had hc bcen invalidad from service on the date of such dismissal or removal.

- (45 i the determi‘natlon of the amount of Pension or uatmly admissible to o cwil

scrvanlis delayed beyond pne'month of the date of his rchrcmcnt or death, he or his family, as
the case may be, shall be pajd provislonally such anlicipalory peasion or graliily as may be
detarmined by the prcscnbed authority, according to the length o! sarvice af the givil servant
whiih qualmcs for.pension or’gratuity, and any over payment on such provisional payment shall
be adjusted against the amount of pcnolon or gratuily finally dcturmmcd a5 payablice to such

mwf sen ant or his familys
-Provided that those \"ho are appomtcd io the prescribed manner to a service or post on
+ or afterthe 1st July, 2001 il 23rd July, 2005 on contract basis shell be deemed to.have been
appointed on rcgular has:s .

Provided furthcr that the amount of Contributoery Provident Fund subscribed by the civil
serviant shall be lransférrcd to his (icncrd! Pravident Fund.

: (5) In case any dlfnculty arises in givlng cffect to any of the provisions of this scchon.
the Seccretary- to Government, .Establishment Department shall” constitute a Committec
comprising of the Sccretary to Government, Finance Department, Sceretary to Government Law
Dcpartmcnt and Accountant Gcncra! Khybcr Pakhtunkhwa for removal of the difficulty.”.

e . " BY ORDER OF MR. SPEAKER -
PROVINCIAL A3SEMBLY OF KHYBER
U PAKHTUMKHYWA

1

( AMANULLAH )
Scoretary,
Provincial Assembly of Khyber Pakhtunkhwa. -

u

. l'lmlcd ant puhy’ lshcu iy e shana e,
. bllly ul'li' Oeptl,, Kll,hc:l'uhhlmlldm| I*eshaveat

1

v

- Civil servants posted in FATA/PATA con depatation basis.

LY
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Wit Petition No Do b T o e
4{ C:'

.?‘i’“‘. N

| | \) “‘ ih’\ M e "4'.
Dr Yuml IKhan S/o Said J\chman M. O ATO, Mohm: ¢ L ipris

2. Dr AlifJan S/o Amu Jan, M.O, J\IIC Daua
3. Dr Rabnawaz .S/o Haji Smcl Jan, M. O C:wf Ilmptt*u, Jamrod
4: Dr AI\x am Khan S/o Ar bab Khan, M O, LRH, Péshawar
5. Dr Rawesh S/o Ahmad Jan, M.O, SI—TS, Mohmand
Dr M:.‘un.awar , M O, THQ Bisham, Shan gla

&

Dr Taj Muhammad S/o Jan Moh'zmnﬂd
M.O, Distt Coo;dlmlm Natmnal Pxomam/LIIW Kohistan.

8. DrY usa[ Khan S/o M Ibi ahun LRH, Peshawar
9. Dr Aurangzeb S/o Ghulam Flussain, M.O, Khyber Agency

10. Dl' M Shatiq S/o Raza Khan,

- M.O, Mian Rashid Hussain “haheed Hospital, Pabbi

1] Dr'Khan Akbar Afridi S/Q Zatar Shah Afridi,
Medical Officer, Civil Dispensary, Peshawar
12.Dr Syed Amieen Shah S/o Abdulfah Shéh,

- ML.O, Hayatabad Medical ‘C0n‘1plc.\', Peshawa
13.0r Wali Khan S/o Mamir Khan, M.O, LRH, Pesliwar
[14.Muhammad Hanif S/o0 Gul Sahib Khan, Dental Surgcon Karuk
15. Dr Said Zaman I\hallak S/o Sheikh Payo o, | =

Dental Surgeen, E.D.O (H) K'eu afa B 3\ i 9 uw/\'(”
16.Dr Muhboob Siah S/o NIuhammad Taqi, Dental Surgeon; RIC

Shmkyzu i, Manschra

17. Dx Squaa un Nisa D/o Mohabbat I\han

Women I\/chtcal Officer, DHQF Chitral - : ¢ e
. ;CwTE e o el
N Ne o \:) lT‘E'L\ ,;ql::,".\

!t,,‘ -.n ',4‘)‘_ \:_ &
AMINER

Paoﬁ%ﬁvfpr Hiph, Guurl
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& U JUDGWENT SHEET o
. - ) G
' LESHAWAR HIGH cotmea PESHAWAR
| (WUDICIAL Drpar TIE N

WE No. 3960-£/2014

JUDGMENT

" Date oﬂ1caring:20.'12..20'16 . (
“blta A

Petitioner (s): by Mo Mohag,,. .
R

espondent (s): by Mo Mobaydtd it

WAQAR AFMA4D SETH, JSi-

Through this single
fjudgment, we pr.

Opose to dispose of instant Wyt Petitior; as

well as connected Writ Petitions No. 2107-p, 1184-P/201 5,
15345-P & 2005-P/2016 as common questions of law and facts

are involved therein,

2. The petitioners, in all the Wrip Petition, have

- Sought the following common prayer:-

YUt is, therefor, 5y prayed thar on at'cepfrmce of
his Writ Petition anappropriate - Wy may-
kindly be issued 10 direct the respondents to the
effect.

a. Zo implement Lheyber LPalkhtunicsi e

Civil Servants .(Amenr/memy Act, 2013
and NWFp Civif Servants
01/71.311(/171@121) Aet (IX) 2005 n «

uniforur manner iy s fetter g
SPIries and

. To direct the respondents to jsepe
revised regularization orders af the
Letitioners under gy yber
Laklitienlhiwe Civil Servanry
ﬂ»a(m'e/:g/memj Aet, 2013 i effect

, Jromt initial date o appointinzit g
/ also - b grasted
' r’

. o B
sraded  pap  gny ATTESTE “-';. ¥
; SCHIOrity and otiher pension hesiofipy . e/
‘ ’ ) E )é A I\{.I ! 'vl‘g';{&:‘&!:vl:"‘:-. ", '
W ' poahawar 'f.'~“-"' YRS
. ;-."‘.'-".. 1 T

[

24 DEC 20K ik
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: , AP Wil effect fromt the initial date of
- appointnent and malking  tirenr
equal  to " their

R : etnployment  status
' R - contemporaries appointed on regular
- basis and :
“To direct the respondents to treat the
Letitioners  at par  with  pr
NMulrcinad Igbal arel Dr.
CAarmanadlale and stuilarly  placed
other ciuplopecs whose services lape
- been regulurized it effect  from
anitial date of apporntirent amd
Awy other reficf decined appropriare
Chy this  Hounorable  Cotire i 1
v ) o circrunstances of the caye which fray
- : not been prayed for, may graciously -

be granted”,

c..

.

3. Arguments were hqard_ at length. It has been’
ciearly mentioned in clause-5 of substituted Section 19 of

Khyber Pakhtunkhwa Civil Servants Act, 1973 that ir case
any difficulty arises in giving effect to any of the provisicns of |
this scction, the Seci‘eta1'3’ to Government, Establishment

Department shall constitute a Committee comprising of the

Secretary to Government, Finance Department, Secretary (o

Government Law Department and  Accountant General,
the

Khyber Pakhtunkhwa for removal of the difficulty. When

IeamehAG was confronted with the aforesajd clause of Act,

he conceded the same.
In view of the concurfénce of learned AAG, we

4.
dircet the respondents to constitute o Conunittee in light of

clause-5 ol the Act (ibid) within fificen (15) days. The

_ /ﬁ{ petitioners are directed to file their departmental appe
—

als

ATTEST F
P -
Peai E;-Jarflﬂligjnc Crnes
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‘ hefore the said ¢ ‘vmmittee, who is directed (o dispose ol the v
- same within next one mibnth by giviny explicit reason,
. 3. ' All these Writ Petitions are disposed of in the

above terms.

———

ANNOLINC D,

Dated: 20.12.20716 oL~/ coin
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GOVERNMENT o:-' thYEcR PAKHTU“I\HW.‘\ '
: ‘HEALTH: D&PARTMENT O

Dated Peshawar the 1 ?“‘ Ot.tober 201?

NOTIFICATION

NO 90([")” IIIS-'! 8/?016

In' pursusnco: of Judgment of Peshawar High Courl

Peshawar dated 18-11-2008 in \Writ Pemlon No. 1510 of 2007 read with sub section
2 of Scclion 2 of the Khyber Pakhtunkhwa, Civil Scrvant (Amandment) Act 2005
{(Khyber Pakhtunkhwa Act.po. IX of 200“) ‘and” prows:on under sub ‘section 4 of -

sectlon 19 of Clvil

owmnl (Annnumnnunl) Act 2013 couplod with the reguls arlcalion

order ol app.sllenla and snm:lariy placed w-e-f 200,:. the services of following doctors
(appelrents as well as Stmx!arly placed) are hgreby regularazed with effect from dates

%"‘

" as mentioned! against each; )
S. | Name of Doctor b.o.B/ . Date of Initial - Date of
# : Domicile - Appomtment .Regularization - -
o %en contract . under Act 2005
. |} basis
1. {Dr. BakhtZada S/O 01.01.1959 | £23.11.1995 01~07~7001
{ Gul Muhammad, /Swat Y} -
MBBS - o .
2. | Dr.Dawa Khan S/O - | 01.09.1951" | 23.11.1995 01-07-‘3’OOI
L Badshah Khan / . S .
-~ ' MBBS Swat R
1 3. | Dr.Haroon Nasir. Karak/: - 23.11.1995° [ 7 01-07-2007
] / Khattak S/O Rab - 1.3.1966 »
Nawaz MBBS_ - : ' :
}4 Dr.Yousaf Khan S/O IMardan/.. I 23.11.1995 01- 07-2001 !
1 fSafd Rehman MBBS | 14,3.1968 e o _
Dr.Riaz Ahmed S/O., .| Mohmand 23.11.1995 - 01-07-2001
[ IRehmatu!lah MBBS - | A15.8.1951 f - :
6. | Dr. Alamgir Khan Yo 16.04.1962 23.11.1995 . 01-07-2001-
S/0 y ‘/Mohmand | ..
[Darwesh Khan, AL
~. {MBBS . - S o
7.+ | Dr.Muhammad Ajmal Mohmand. 23.11.1995 . 01-07-2001 .
‘Khan S/O Zarin Khan' }ag . - - ' : . -
MBBS - 10.04.67 - S | , .
Dr, Fazal Rehman - ]28.04.1966 |.°23.11,1995 ° 01-07-2001
8/0 [ Mohmand: :
Muharmat!- Am;H 5 Agency , o L
g?arcluggfz \:{/O i 01 03 1961 /.’41 1.1995 - 01-07-2007 .
Behramand, MD = /S‘_’Vaf

PO
Ve

W
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[10. IE Jamil Ahmad §70 | 34041657 I 24.11.1985 l 01-07-2001 ]
Abdullah. MD I Swat L : 1
Dr.Rizwanullah's/c [ 2012, 19621 25.11.1995 | ~ 01-07-2001 ]

IAmanulJah Khan . /Peshawar/ _' ! . !
MBBS o ) i
12| Dt Munir Hussam '] 28.06.1958 I 25.11. 1C'95..,~.~ t.o 01-07-2001
SIO Manzoor /Peshawar ' B

— 1 Hussain ] I ‘ ]

(13 Br. Zaffar igbar < S75 126.02.1964 [ 25:11.1995 ' | 01-07-2007 B ,

/ Muhammad Amin’ ' “ / - . '

‘ Peshawar , f f '

/ 14. | Gr. Nazir Ahmad / 08.04. 1960 ] 25.11, 1995 / 01-07-2001 7
Khalil 8/0 Jan / ,

e | Muhamnad l\lran Peshawar

15. | Dr. Javed Igbal S/O 1 03. 19(;4 26.11.1995 |~ 01207-2001 }
M: dhammad Qasim o
oo ||
Dr.Muhammad Zahld 8.5. 1964/ 26.11.1995 [ 01-07-2001
/ s/ Qaiser Ahmad, Chareadd.a 1T o / ' /
| MBBS ) |
17, /D,r Rafiullah S/0 /31 12,1380 / 26.11.1995 / 04-07-2001 !
flaji Khan Zada- /Charsadd C ) !
16. | Dr. Anwar Sased /27 .05.1968 / 26.11.1995 / 01-07-2001 ]
S/0 :
Noor Muhammad Charsadda
19. [ Dr. Muhammad 26.11.1995 / 01.07-20017 |
tkrarn S/0 Haji Abdul _
L Hanan: . :
- /20 / Dr. Zarshad Ahmad 124 03. 1968 { 26.11.1995 / 01-07-2001 ]
' S/0 Pir Muhammad S '
o ICharsadda I : 7
21, § Dr. Itiaz Ahmad I23 12, 1985/ 26.11.1995 / 01-C7-2001
180 _ . '
Fazal Karim Charsadda L .
2. | Dr.Shakir Ullah S/O - I Peshawar/ | 24.12.1G0% 01-07-2001
Faqir Hussain M.D 11.02.1859 l

X / Dr. Ali Shah S/0 01.04.1962 | 26.11.1695 / 01-07-2007

" Fazli Gharfoor /

1 . Charsadda o : : :

24| Dr. Amjad Al Shah - /06 .05.1980 26.11.1995 _ / 01-07-2001 -

' S/0 Mian /Charsadd | - :

/ Muhammad Ali Shah, 1 : /

© 01-07-2001

[

| 25, / Dr. Shabir Ahmad

:

01.04.1953 ’ 26.11. 1005,

' 10

! <uma Khan Kohet L
» 1 26.:).Dr. Habibuliah iKhan 10.06.1963 | 26,17 1995
WEERlS/O Haridullaly - |y ‘ f
i : Kolat

i Ml.m

01-0733007

D
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l
! i Khan S/0 Abdul - /Kohar IR
| "Aajﬁe‘j Khan . .: v

!

28. | Dr.Muhammad islam Karak/ 126.11.1995 01-07-2001
Khan S/O Hawaldar |12.05.1957° | - '
-1 Gulab Noor: . g G

28. [ Or. Masood Jalal S/O 28 0419634 . 26.11.1995 | . 01-07-2001
Khushltm Khan K -

Karak LE : : '
30. | Dr. Shabir Ahm 1d '08.01.1968‘ © 26.11.1995 - 01-07-2001
SO /MohAg | ¥ - ' Lo
: Gulistan Khan - | 1 : :
31. | Dr. Wazir Akbar S/O -03.04,1968 | 26.11,1995 +01-07-2001
GuIAkbar'“.','_/.-‘ R S
L Kohat oy :
- 32.7Dr. Altf Khan S/0 01.01.1957 | . 26.11.1995 01-07-2001
‘ Sajjan Khan, MBBS - | o/ Orakzai- | % N ,

. , . A

",
-+
»

N
R

'33.| Dr. Jehanzeb Khan  |.. - .38.11.1995 [ 01°07-2001 .
. S/0 Inayatullah : S - :
:34. | Dr. Syed Riaz 12.12.1957 |- 26.11.19956 01-07-2001"

: Hussain S/O Syed |/ Orakzai L. - - C

. Sajjad Hussain 1Ag - . L , :
33. | Dr. Muhammad 01.06.1965 | 27,11,1995 . 01-07-2001.
Karim S/O Samiullah /BaJaur ol '

Khan, MBBS Agy |
’36. | Dr.Kamran Yousaf . 2041960/ - 27.11.1995 . 01-07-20071

I slo Nowshera .| - | , .
Yousaf Khan, MBI3S R S
87. 1 Dr. Mumnoon Elahi ' Pesh:/ 27.11.1995 01-07-2001
S/O Muhammad - 10.03.1965 { . . ~ IR o
Khurshid L : -
38. | Dr. Abdul Wahab - TUDA, |- 27.11.1995 01-07-2001
S/0 Haza/ 26- o .

Abdul Ghafoor Lo 69 ol : R PR
- |MBBS, . . .. - NI o

39. { Dr. Spin Gul S/0 20. 01 1961 27.11.1995 01-07-2001 " -
Haji Lal Baz, MBBS |/FR Kohat |. . R
40. | Dr.Zaffar Ali'Shah s/o 20.4,1961/ 27.11.1995 01-07-2001
Said Badshah, | Mardan . R : I ;

MBBS : : o R
41. | Dr. Shahab Khan 10.01.1966 | 27.11,1995 01-07-2001"
S/0 ' /FR Kohat - . A

‘Wali Khan - ST , C oo
42, | Dr.S.Lugman Shualb 136 1965/ - 27.11.1995 - 01-07-2001
" s/o Muhammad Mardan o o "
Shuaib, MBBS . : : o o N .
43.. Dr.S.Lugman Shuaib 13.6.1965/ 27.11.1895. [ 01-07-2001 : / .
s/oMuhammad * [Mardan: .| " 7 A 7 -
Shuaib, MBBS : ~* "] R R , N A /4/

O
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Dr.S. M Taimur Shah

25.10,1962

4. X 27.11.19986 01-07-2001
S/oPir Feroz Shah, | /Mardan. - | .. :
MBBS ; -
45. ‘g/fbesbah UlHaq * [ Charsadda | 27.11.1995 "01-07-2001
. B IV A e :
| Israr Uddin MBBS - "{'11.03.168 | - = = .© -
46. Dr.Bin Yarnin Khan Khyber Ag. | 27.11.1995 01-07-2001
Afridi S/O Khaista 1,1.1967 - G
Khan MBBS - X T o
47.| Dr. Taza Khan /O | Bajour 27.11.1995 01-07-2001
Sa_ld Rahman Agency - i :
48. | Dr.Abdul Wahab S/0 [ -Mardan/ 27.11.19395 01-07-2001
' Gula Khan MBBS 02.04.1959 ‘
49. | Dr. Muhammad 7 | 04.02.1957 | 27.11.1985 01-07-2001
’ Quresh S/0O ! Mardan ' '
Mehraban Shah, ‘ "
50. | Dr..Muhammad Ali | 01.05.1956 | 27.11.1995 01-07-2001
S/0 Khair / Swabi i
. { Muhammad, MBBS
51. 1 Dr. Muhammad 01.01.1968 | 27.11.1995 . 01-07-2001
Rehman §/0 Bacha |/ . ' N
Khan Bajuar Ag . :
52. | Dr. Fazal Subhan 04.06.1959 | 27.11.1985 .01-07-2001
S/O. e /Bajaur -
Ghulam Nabi, MBBS | Agy s
53, { Dr.Hanif Afzal S/O - | 15.04.1965 | 27.11.1995 01-07-2001
Sher Afzal, MD | /Dir : -
54. | Dr. Ghulam Hazrat~ [-Upper Dir | 21.12.1995 01-07-2001 -
S/0 Ghulam Sadiq ‘- :
55. | Dr. Sajjad Ahmad 06.04.1962 | 27.11.1985 01-07-2001
S/IO . / ‘
Waheeduliah Mardan . : -
56. | Dr. Zahir Shah S/O | 08.05.1963 | 27.11.1995 01-07-2001 .
Sarwar Khan /- . :
' ‘Mardan 4
Dr. Muhammad Abid { 01.05.1954 | 27.11.1995 01-07-2001
S/0 Abdul Karim, / ' :
MBBS FR Kohat
Dr.Alif Jan 5/0 FR Pesh 27.11.18385 01-07-2001
Amir Jan MBBS - [/02.04:1196 | - .
o N R -
Dr.Muhammad Farid - | FR Kohat 27.11.1895 01-07-2001
Afridi s/o Ghazi Khan | /4.7.1955 '
MBBS - ' i
€0. | Dr.Muhammad Ayub [ 1.5.1965/ | 28.11.1995 -01-07-2001
Khan s/o-Badshah - - '|'BajaurAgy 1 . - -
Gul, MBBS : S
| Dr. Muhammad Tariq | 01.01,1961 | 28.1 1.1995 ' 01-07-2001 /
-{ S/0 Wazir Jang, / Bajaur : : - e,
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‘The Most Respected

Secretary Health Department
Government of Khyber Pakhtunkhwa
Peshawar

DEPARTMENTAL APPEAL AGAINST |

- NOTIFICATION DATED 17/10/2017 WHEREBY

THE SERVICES OF THE APFELLANT ARE
REGULARIZED WITH EFFECT FROM
01/07/2001 INSTEAD FROM INITIAL DATE
OF APPOINTMENT.

Respected &ir,

1.

"
Pn

Ty
o
.

e s

Act, 2013,

applicant most humbly submits as below:

That 1 was appointed as Medical Officer (BPS-17) in the

Health Department on contract basis by the competent

authority in the prescribed manner in the year 1995.

That the said contract was extended from time to time.

.Z-L\/Ic‘:anwhile the government of Khyber Pakhtunkhwa

erstwhile NWEFP Promulgated NWFP Civil Servants
(Amendment)l Act (I:IX) 2005 wherein the services of all the

contract employees were regularized.

That after the promulgation of the aforesaid Act, I have been
- regulized with effect from 01/07/2001.

4\0,,\

That the government of Khyber Pakhtunkbwa again amended -

the section 19 of the Khyber Pakhtunkhwa civil servant Act,

1973 vide Khyber Pakhtunkhwa Civil Servants (Amendmont)
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That after the promulgation of the aforesaid Act, I was under

legitimate expectancy that my revised _regularization order

will be issued with effect from initial date of appointment but
in vain, my colleagues filed a writ petitionn No. 3960-P/2014,
2107-P, 11184-P/2015, 1345-P & 2005-P/2016. in pursuance
of which my services are regularized with effect from

01/07/2001 instead of initial date of appointment.

That my colléagues are regularized with effect from the initial

date of appointment whereas I have been regularized w.e.f ,

01/07/2001 which is against the law, rules and policy.

That the notification dated 17/10/2017 is against the K.P

- Civil Servant Act, 1973 the rules framed there under the
- dictums of the sﬁperior courts of Pakistan, hence needs

rectification.

It is, therefore, requested that keeping in view the law,

rules, policy and dictums of the superior courts of Pakistan,

the notification dated 17/10/2017 may kindly be amended to

~ the effect that the services of the applicant be regularized
- with “effect from the initial date of appointment i.e,
- 27/11/1995 with all back benefits. |
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