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26.07.2021 Nemo for the appellant. Mr. Riaz Ahmed Paindakheil, -
Assistant Advocate General for the respondents present ‘ ,

Previous date was posted on Note Reader therefore o

notice for prosecution of the appeal be issued to the appellant as

well as his counsel and to come up_for arguments before the D.B ’-:-:

on 20.10.2021. | KD

. Xz

(ATIQ-UR-REHMAN WAZIR) ~ (SALAH-UD-DIN)
MEMBER (EXECUTIVE) ~ MEMBER (JUDICIAL)

20.10.2021 “Nemo for appellant

Kabir Ullah Khattak learned Additional Advocate General
for respondents present.

Case was called time and again but neither appellant nor
his counsel appeared. Consequently, instant service appeal is

dismissed in default for non-prosecution. No order as to costs. Flle

- be conS|gned to the record room.

Announced
20.10.2021

(Atig-Ur-Rehman Wazir)
" Member (E)
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10.02.2021

30.11.2020 Counsel for appellant présent.

Muhammad Jan learned Deputy District Attorney for o
respondents present.

Former made a request for adjournment. Adjourned. To

come up for arguments on 10.02.2021 before D.B.

(Atig ur Rehman Wazir) (Rozina Rehman)
Member (E) Member (J)

Nemo for the appellant. Mr. Asif Masood Ali Shah, Deputy
District Attorney alongwith representati.ves of the department
Mr. Saleem Javed, Litigation Officer and Mr. Nisar, Assistant, are

also present.
Application for adjournment submitted by the assistant to

the Iearned counsel for the reason that the learned counsel for

642_,
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appellant is not available and has proceeded elsewhere. The
request is acceded to, the appeal is adjourned to 09.(}1.2021 on

A

which date fileto e up for arguments before D.B.

—~—

(MIAN MUHAMM (MUHAMMAD JAMAL KHAN)
MEMBER (EXECUTIVE) ' MEMBER :

Qe Jo Eavtl /9, b pmbe g 9@“' 24
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23.09.2020

- 02.10.2020
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~ Counsel for the appellant, Addl. AG for respondents No. 1
to 3 present. Mr. Khairul .Wahab,'Advo"cate appeared on beha!f
of private respondent No. 4 and Wakalatnama in his favour
submitted which is placed on record. |
Official respondents have already furnished their parawise
comments on 11.08.2020. Respondent No. 4 haé{ not_' ﬂ‘”/
furnished reply despite last opportunity. The matter is assigned
to D.B for arguments on 02.10.2020. The appellant may
furnish rejoinder, if any, in the meantime.

- Chairman

Counsel for appellant present. Mr. Kabirullah . |
Khattak learned - Additional Advocate = General for - }
' |

respondents is also present.

Former requests for adjournmeht to furthér prepare
the brief. Adjourned.to 30.11.2020 on which to come up

/"“!

for arguments before D.B

(Atré\l{r-Rehman Wazir) " (Muham

Member(E) : - Member (J)




25.02.2020 Appellant with counsel preéent._ Mr. Kabirullah Khattak
' learned Additional AG for the respondents present. R
| Learned Additional AG requests for time to contact the
respondents and furnish réply/comments on the next daté of
hearing. Adjourned. To come up for written repty/commehts‘ , ' "
'on 01.04.2020 before S.B. | ' |

(Hussain Shah)
Member '

01.04.2020 Due to public holiday on account of COVID-19, the case’ _' .
is adjourned to 24.06.2020 for the same. To come up for

the same as before S.B.

,Readér

24.06.2020 : Clerk to counsel for t'he éppellant presén{. Addl:AG for
| respondents present. Written reply not submitted. Requésted _

. for time to submit the same on the nexf date of hearing;

Notice be issued v'to respondent No.4 for written reply.

| Adjourned. To come up for written rép‘ly/comments on

o 11.08.2020 before S.B.

11.08.2020 ~Junior to counsel for the -appellant and Addl. AG
‘ alongwith Hazrat Shah, Superintendent for respondents No. 1 to
3 present. Nemo for private respondent No. 4.

- Parawise comments of respondents No. 1 to 3 have been

furnished. Placed on record. Fresh notice be issued to
' . respondent No. 4 for submission of requisite reply/comments on -
L , ' 23.09.2020 by way of last opportunity.

S | | . | | Chaika .




-

24.12.2019

20.01.2020 - Junior to counsel for the appellant pi;esent. -

popatiant Degesited
SJcurity & Process Feg »

~ -w\k—

Appellant with counsel present. Preliminary arguments

heard.

The appellant has filed the present service appeal against the

order dated 29.08.2019 whereby he was relieved from the post of

M.S Sarhad Hospltal for Psychiatric Diseases Peshawar and was
directed to report to Directorate General Health. Servnces Khyber

Pakhtunkhwa Peshawar.

The appellant had already completed his normal tenure of
posting at M.S Sarhad Hospital for Psychiatric Disea‘ses'Peshawar
however in view of contention of Learned counsel for the appellant
that additional charge of the post of M.S Sar‘_'had; Hospital for
Psychigtric Diseases has been assigned to private resboié’dent No.4
who belongs to General Cadre, the present appeal is admitted for

regular hearing subject to all just legal objections. The appellant is

directed to deposit security and process fee -within. 10 days.

Thereafter notices be issued to the respondents for reply/comments

To come up for written reply/comments on 20.01 2020 before S.B.
Navte

" Member

Submitted an application for extension of time to
deposit security and process fee. The reason noted in the
application is that the appellant was ser:ously il during
the relevant days. Placed on record.

Application is accepted. The appeliant is allowed to

- deposit security and process fee within three_ working
days from today. After such deposit notices be issued to
the respondents for submission of reply/comments on
25.02.2020 before S.B. .

J o
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FORM OF ORDER SHEET

Court of

Case No.-

1697/2019

S.No.

Date of order
proceedings

Order or other proceedings with signature of judge
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05/12/2019
&ﬁv ‘-‘e_h-v'

—.

11.12.2019

The appeal of Dr. Naseem Khan presented today by Mr. Mehgr Gul
Advocate may be entered in the Institution ﬁ%"giéfe'r and put up to the

Worthy Chairman for proper order please. -
e R

. . U :
REGISTRAR .5 /1> g
This case is entrusted to S. Bench for preliminary hearing to be .-

put up there on ”,D//Z?

Appellant present in persoh.

Requests for adjournment as his learned counsel
is not available due to general strike of the Bar.
Adjourned to 24.12.2019 before S.B.

Chairman
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BEFORE THE KHYBER PAKHTUNKHWA' SERVICE TRIBUNAL PESHAWAR

Service Appeal No. ff/: lf /2019

Dr.Naseem Khan
VERSUS

Chief Secretary, Government of Khyber
Pakhtunkhwa, Peshawar and others

~ INDEX
S.No | Description of Documents | Annex | Page
| _ No
1 Memo of Appeal alongwith 6/ —of
| Application for interim relief
2, | Copy of Notification dated; A
25/09/2017 °7
| 3. Copy of Impugned notification B ‘
dated 29/08/2019 , *&
4. | Copy of Departmental C
Appeal/Representation : (o} 7
dated_®'1]9 %21} |
5. Copj ~of Cabinet Decision D
| dated D 29 | : (e
6. | Wakalatnama | M

Through

' - ~ Advocate, Peshawar.
Dated:05/12/2019 Cell #:0306-2981781
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

\ﬁ e«ﬁ&@»«i ay

af /9~7

Service Appeal NO-[&/Z"lg I vher Pakhtuihwa .

Kervise It “dgrerraesd

Dr.Naseem Khan (BS-19) Ex-Medical Superintendent W__S Z Zlb/?
Sarhad Hospital for Psychiatric Disease, Peshawar ,
R/O House No.11, Al-noor Street, Gulberg No.2,

Peshawar.

O P Appellant.

Versus

1.  Chief Secretary, Government of Khyber
Pakhtunkhwa, Peshawar.

2. Secretary to the Government of Khyber
Pakhtunkhwa, Health Department, Peshawar.

', 3. Director General Health Services, Government of

Khyber Pakhtunkhwa, Peshawar

4.  Dr.Muhammad Zahid (BS-19) DHG@ Hospital
Charsadda.
........................................... Respondents

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974

'AGAINST THE IMPUGNED NOTIFICATION NO.SOH

(E-V)i-934/2014 DATED 29/08/2019 VIDE WHICH THE
APPELLANT HAS BEEN ISSUED RELIEVING

'ORDER/ TRANSFER ORDER IN VIOLATION OF THE
" LAW, RULES AND POLICY ON THE SUBJECT.

PRAYER IN APPEAL:
ON ACCEPTANCE OF THIS APPEAL THE IMPUGNED
NOTIFICATION MAY VERY GRACIOUSLY BE
CANCELLED AND THE SALARY AND ALLOWANCES OF
THE APPELLANT MAY ALSO BE RELEASED
FORTHWITH IN THE INTEREST OF JUSTICE.




- Respectfully Sheweth,

The Appellant submits as under:- {

That the Appellant is belong to management cadre
and was performing duty as MS Sarhad Hospital
for Psychiatric Disease Peshawar since September
2017. (Copy of Notification dated 25/09/2017 is
Annexure “A”).

That  vide Notification dated  29/08/2019
Respondent No.2 issued Relieving / Transfer order
of Appellant from Sarhad Hospital for Psychiatric
Diseases Peshawar to Directorate General Health
Services Khyber Pakhtunkhuwa. (Copy of

impugned Notification dated 29/08/2019 is |

annexed “B”).

That the Appellant filed Appeal / Representation
to Respondent No.2 for cancellation of the
impugned Notification dated 29/08/2019 on the
grounds that the said Notification is against the

Law, Rules and Policy. (Copy of Departmental-

- Appeal / Representation is Annexure “C”).

That thereafter the Appellant time and again
approachcd office of Respondent No.l for an
appropriate order and disposal of Departmental
Appeal / Representation but till date no response,

hence this service Appeal on the following

grounds inter alia:-




@.

Grounds:

That the impugned Notiﬁcaﬁon dated 29/08/2019

is against the law, rules and policy on the subject,

hence not sustainable in the eyes of law.

That the Cabinet Division also discourage the
préctice of giving additional charge on posts vide
U.0.Note No.29/CM/2019-M dt 19/07/2019 and

on this score also the impugned Notification is

‘li,able to cancellation. (Copy of cabinet decision is

Annexure “D”).

That Respondent No.2 aséigned additional charge
of management cadre to Respondent No.4 ‘who
belong to general cadre in violation of rules, hence
the impugned Notification is nullity in the eyes of |

law.

- That the tenure of postirig of Appellant is also not.

complete, hence the impugned Notification in this

regard is premature without authority and

' jurisdiction.

That the impugned Notification is also against the
judgment of KPK Service Tribunal dated
09/08//2019 in Service Appeal No. 823/19,

~ whereby it was held that medical Officer/Senior

Medical Officer of General Cadre cannot be

appointed against the Management Cadre post.




F.  That Respondent No.1 is fiot competent authority
to issue the impugned notification for.
transfer/Relieving of AppeIlant in view of posting

and transfer policy of Provincial Government.

‘G.  That Respondents‘ Department also stopped
- monthly salary and allowances of Appellant for.no

valid reason, so the"Appellant: seeks its release

forthwith. Awd \'\'\_ssal_q}{j’ omd.__.Ag{j‘Jh/awc‘c.x
cond d net Loss Thay s Sadarf awdt aLleskone.,
ve caivad en AUGusT 22019 -
H. That other ground will be raised at the time of
arguments with permission of this " Hon’ble

" . Tribunal.

It is therefore humbly prayed that on
acbeptance of this appeal, the impugned
Notification dated 29/08/2019 be cancelled and the

) Resj)ondent Department also be directed to release '

salary alongwith all allowances of the appellant
forthwith.

Any other remedy which this Hon’ble

Tribunal deems appropriate may also be granted in

favour of Appellaht.
Appellan
Through - : : %
Meher Gul |
‘ Advocate, Peshawar.
Dated:05/12/2019
Certificate: -

-as per instruction of my client no such appeal is filed B
before this Hon’ble Tribunal except the p%

Advocate




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.___- /2019

Dr.Naseem Khan
VERSUS

‘Chief Secretary, Government of Khyber .
Pakhtunkhwa, Peshawar and others

APPLICATION FOR SUSPENSION OF OPERATION . = |
OF THE IMPUGNED NOTIFICATION NO. SOH(E-V) |
1-934/2014 DATED 29/08/2019 AND RELEASE OF

SALARY ALONGWITH ALL ALLOWANCES TILL

FINAL DECISION OF THE TITLE APPEAL.

Respectfully Sheweth,

The applicant/ appellant submits as under:

1. That the appellant is filing an appeal alongwith this

Application in which no date is yet fixed.

2. That besides the impugned ‘Notiﬁcatic')n,
Respondents have stopped salary and allowance of

the Applicant for no valid reason.

3. That the applicant has an arguéble case and is quite

hopeful about its success.

4. That balance of convenience also tilt in favour of

Applicant/Appellant; ’




5. That in case the operation- of impugned
Notification is not suspended and the salary and
allowances of the applicant is not released, than

applicant would suffer irreparéble loss.

6. That the contents of the appeal of applicant be

considered integral party this application.

It is_therefbfe humbly prayed that on
acceptance of this application the operation
of the impugned Notification dated
29/08/2019 be suspended and the salary and
allowances of the Applicant/Appellant Be. ,

released till final decision of the titled

service Appeal.

| Applicant/Appellant
Througm_%q_»d
, Meher Gul

' » , Advocate, Peshawar.
Dated:05/12/2019 '

AFFIDAVIT

s Dr.Naseem Khan hereby solemnly affirms on Oath
thab\{gz contents of the instant Application are true to the

best of yny Knowledge and belief and nothing has been
concealed from this Honourable Tribunal

ONENT
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e - GOVERNMENT OF KHYBER PAKHTUNKHWA
AT, HEALTH DEPARTMENT
la l Dated Peshawar the 25" September 2017
N "
4 N

Pop . tlng/tr*msfer of Dr. Naseem Khan (BS 19) Management Cadre attacl*ec! to"

-I\/Iloulw Ameer Shah Memorlal Hosp|tal agalnst the vacant of MS barhad HOQ}JItaI.?‘f"? P

for Psychlatt ic Diseases Peshawar with |mmed|ate effect in the publlc interest : . '
. I, . : o ' ;

| B
: ' 'SECRETARY HEAL !'H

| | | -:,|Govt of Khvber Pakhtu"ekhwa.;-
| Endslt No. & Date Even - ~ o
| UOPYIOthe- : ; I ; e
' [1. Accountant General Khyber Pakhtunkhwa Peehawar

2. Director General, Health Servucesi Khyber Pakhtunkhwa
"o 3. MS Moulvi Ameer Shah Memorlal Hospital

|4. MS Sarhad Hospltal for Psychiatnc Diseases Pe‘shawar
. |5- PStoMinister for Health KhyberlFI’akhtunkhwa

6 PS to Secretary He{alth Department "

7. Computer Program;;ner Health Department

8. DHIS Cell DGHS Office, Peshawal

9 Doctor concerned. : |

Ny i
| g
. . ! 1

| X i
. w gl h
| ! 2

:NO SOH(E-V)1 -934/2014 ; The competent authonty IS pleased tu ozdef N b
P t i




Dated Peshawér,the August 29, 2019

"NOTIFICATION

NO.SOH(E-V)1-934/2014 The Competent Authortty is pleased to assign
additional charge of the post of ‘MS Sarhad Hospltal for Psychiatric Diseases
Peshawar to Dr. Muhammad Zahid (BS-19) attached to DHQ Hospital Charsadda.,

2. Consequent upon the above, Dr Naseem Khah (BS-19) -
Management Cadre ‘is hereby relieved from the post of MS Sarhad Hospital for

Psychiatric Diseases Peshawar and is directed to report to Dlrectorate General

" Health Services, Khyber Pakhtunkhwa with |mmed|ate effect, in the pubnc interest.

SECRETARY HEALTH
Govt. of Khyber Pakhtunkhwa

Endst No. & Date Even

Copy to the:-

. Accountant General, Khyber Pakhtunkhwa - -
Director General, Health Services, Peshawar.
MS Sarhad Hospital for Psychiatric Diseases Peshawar
District Health Officer, Charsadda

-District Accounts Officer, Charsadda
PS to Minister Health, Khyber Pakhtunkhwa, -
PS to Secretary Health Khyber Pakht@khwa
DHIS Cell DG Health Office Peshaya’r )
Deputy Director (1.T) Health Deptt -~

0. = Doctors concerned. / :

2O NOO BN

{

\ FAZ'Q}’ R_RAHiM)
1 N\Q.' ICER (E-V)




‘To

) /\ “wm e C o
Thel Secretary to Govt. of Khyber Pakhtunkhwa. .
Health Department, Peshawar

" Subject: Appeal-against Health Department Khyber Pakhtunkhwa Notification

No! SOH(E-V)1-934/2014 dated 29/08/2019
‘Dear Sir |
Tt is'requested that the Health Department Khyber Pakhtunkhwa issued Notification .

No. SOH(E-V)1-934/2014 dated 29/08/2019 regarding relieving order of the
undersigned.

- THe Hon’ble Chief Minister Khyber Pakhtunkhwa put a ban on cross cadre postings Y

vide letter No. SO-II/CMS/KPK/1-1/2017 dated 06/01/2017. /S
THe Cabinet Division also discouraged the practice of giving additional charge on

' polsts vide U.O. Note No. 29/CM/2019-M dt 19/07/2019.

The daily Mashriq Peshawar newspaper dt. 03/09/2019 published a news that Services

Tribunal Khyber Pakhtunkhwa has given decision to put ban on posting of General
Caldre doctors on Management posts (DHO; MS, Director etc). My tenure is also not
completed. The doctor who was given additional charge of MS of this hospital
bejongs to General Cadre. A o

Hence, it is requested to please withdraw/cancel the Health Department Khyber
Pakhtunkhwa Notification No. SOH(E-V)1-934/2014 dated 29/08/2019 and allow me
to] work as MS Sarhad Hospital for Psychiatric Diseases Peshawar in best public

‘interest.
B N "Q R .
ér A “%
Wlan
Ex-Medical Superintendent .

Sarhad Hospital for Psychiatric Diseases

: Peshawar -
Dated: 04/09/2019

/_
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R Prisicntation on Expend

Government on Medical | Camp Offices of the
Hiads ot State/Goverhment.

“All Mimstries and Divisions witl verily
their own  record  and idcn_tify such ) .
spending pertaining A thair Divisions and . . @G
Ministries and inijrm Commission of

Tnquiry (on Debt) for turther action™.

W, Tht Cahinct expressed its displessure on the
cantinuous practlee of assigning additionnal
charge of pasitionsg ‘of heads of departments
despita clear instructions issucd  earlier and
direered that Ministries/Divisions shalt appoint

; 3
lulltime  hepds of departments/Organizations &
und other vacant positions, within a period of L
three months without fail, after fulfilment of 3
required formatities, In n ]
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'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR - :

Service Appéal No. 1697/2019

'Dr. Naseem Khan .
‘I AT TR RAREES NN R ) pecceneces Appe]lant

VERSUS | S

The Chief Secretary of Khyber Pakhtunkhwa.

The Secretary Health Gout: of Khyber Pakhtunkhwa

‘The Director General Health Services Khyber Pakhtunkhwa -
Dr. Muhammad Zahid (BS-19) DHQ Hospital Charsadda.

NN =

Respondents

.............................

INDEX.

'| S.No | Description of documents Annexure Paée
1to?2

Superintendent (Litigation-II)

Govt. of Khyber Pakhtunkhwa
Health Department

01 Parawise Comments
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A" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
' . PESHAWAR |

' Service Appeal No. 1697/2019

Dr. Naseem Khan
............... veesscensesss Appellant

VERSUS

The Chief Secretary Khyber Pakhtunkhwa..

The Secretary Health Gout. of Khyber Pakhtunkhwa.

The Director General Health Services Khyber Pakhtunkhwa. S
Dr. Muhammad Zahid (BS-19) DHQ Hospital Charsadda.

PPN

! ‘ e e e e Respondents

AFFIDAVIT

I Mr. Hafeez-ur-Rehman Shah Section Officer (lit-I1) Govt. of
Khyber Pakhtunkhwa Health Department do hereby.'solemrily affirm and =
declare that the joint parawise comments in Service Appeal No. 1697 /2019
vaAt Page 1-2 is submitted on behalf of respondents No. 1, 2 & 3 is true and
correct to the best of my knowledge, belief and that nothing has been

concealed from this Hon’ble Court.

-

B .:éu en~Offiter (Lit-1I) .
Bber Pakhtunkhwa
yDepartment

' Identified by:-

. Addl: Advocate General,
Khyber Pakhtunkhwa
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- AEFORE THE' HONORABLE KHYBER PAKFITUNKHWA SERV ICE TRIBUNAL PESHAWAR

SERVICE-APPEAL NO. 1697 OF 2019

Dr. Naseem Khan ................... Seienssrusesnes Appellant
Versus
Gowt. of Khyber Pakhtunkhwa and others................ Respondent
RESPECTFULLY SHEWETH: '

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS

PRELIMINARY OBJECTIONS:-

1.

That the Appellant has got neither cause‘of action nor locus standi to file the instant Appeal.

. That the Appellant has filed the instant appeal just to pressurize the respondents.
. That the instant Appeal is against the prevailing Law and Rules.

. That the Appeal is not maintainable in the present form and also in the present

circumstances of the issue.

. That the Appellant has filed the instant Appeal with mala-fide intention hence liable to be

dismissed.

.. That the Appellant has not come to the Tribunal with clean hands.

. That the Appeal is time barred.
. That the Honorable Tribunal has no Jurisdiction to adjudicate upon the matter.

. That the instant appeal is bad for mis-joinder and non-joinder of the necessary parties.

ON FACTS:

1.

2.
3.

4.

Para No. 1 is correct.

Para No. 2 is correct.

In reply to para No. 3 it is submitted the appellant filed Department Appeal 'on 04/09/2019 in the
diary section in the Health Department. in the meanwhile on 11/09/2020, he submitted" separate - ..
application to DGHS for his posting in Prévincial Health Services Academy and on the same-

date he also requested to PHSA for granting NOC against the vacant post. All this makes it very

cleaf that applicant started pouring applications without waiting for any action on his

applications. Furthermore the appellant  has already been posted ‘Medical Superintendent

Category-D Hospital Badaber Peshawar and his waiting for posting period w.e.f 01/09/2019 to

16/01/2020 h‘as also been regularized (copies attached. Hence, his service appeal doesn’t stand '
on merit. 4 |

As narrated in Para No. 03.
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ON GROUNDS

o

LS
x

. In reply to Para-A it is submitted that. the Notification dated: 29/08/2019 is according to
law, rules and policy and issued by the Competent Authority.

. In reply to Para-B- it is submitted that the additional charges of the post of M.S Sarhad

Hospital for Psychiatrie Diseases Peshawar has been assigned to respondent No. 4 for the
smooth running of the Hospital. -

Para-C reply has been furnished in preceding Para.

. In reply to Para-D it is submitted that the Appellant has already completed about two years .

tenure as Medical Superintendent Sarhad Hospital for Psychiatric Disease Peshawar.

E. Asreplied in above paras.

m

In reply to Para—F it is submltted that the transfer order of the appellant has been issued by
the Competent Authorlty

. In reply to Para-G it is submitted that the’ Appellant has already been adjusted against the
post of PMO (BPS-19) at DHQ Hospital Karak for the purpose of drawl of pay vide Office
Order bearing Endorsement No. 20197-200/E-1 dated: 31/10/2019.

. That other grounds will be agitated at the time of arguments with the permlssmn of the .
court. ' ‘ (
PRAYER:

It is therefore humbly prayed that on acceptance of the comments, the instant Appeal

ay very graciously be dismissed with Cost.

Director General Health Services

Khyber Pakhtunkhwa
(Respondent No. 03)
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