
Service Appeal No. 7069/2021

Nemo for the appellant. Mr. Naseer-ud-Din Shah, AssistantORDER
14.02.2023

Advocate General for the respondents present.

The appeal in hand was called on for hearing after various

intervals, however none appeared on behalf of the appellant till the

closing time, therefore, the appeal in hand stand dismissed in default.

Parties are left to bear their own costs. File be consigned to the record

^ 0 room.

1 ANNOUNCED
•V’-.

% 14.02.2023

V

(Salah-Ud-Din) 
Member (J)

(Faijraa Paul) 
Member (E)

-I-



I.

■ • '-525>

Appellant in person present. Mr. Muhammad Riaz Khan■ 04.11.2022

Paindakhel, Assistant Advocate General for the respondents

present.

Appellant requested for adjournment on the ground that his

counsel is not available today due to strike of lawyers.

Adjourned. To come up for arguments before the D.B on

28.11.2022.

(Mian Muhami^d) 
Member (E)

(Salah-ud-Din) 
Member (J)

&

Learned counsel for the appellant present. Mr. Asif Masood Ali25.11.2022

Shah, Deputy District Attorney for the respondents present.

Learned Member Judicial Mr. Salah-ud-Din is on ’ leave,

therefore, bench is incomplete. Adjourned. To come up^'guments on

7(14.02.2023 before the D.B.

O (Mian Muhanimad) 
Member (E)
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Bench is incomplete, therefore, case is adjourned to30.08.2022
04.li.2022 for the same as before.
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21.12.2021 Appellant in person and Mr. Muhammad Adeel Butt,

for the respondents present.
Former requests for adjournment 'as his learnea

counsel is not in attendance. Request is accorded,. To *
I

come up for arguments on 04.04.2022 before the P;B
•̂t
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(Atiqu'r Rehman^-f^^^^z/t) 
Member(£).

OWffnan
f /

' k ^
. 'V' ,

' '
Counsel for the .appellant .and .Mr., ^Kabirullah 

Khattak, Addl. AG for the respondents present.
s* j

Learned counsel for the appellant seeks 

adjournment in order to properly assist the. court.' 
Adjourned. To come up for arguments on 09156.2022 

before the D.B^

.y

r■i

04.04.2022*
(■
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Chairman(Mian Muhammaq) 
Member(E). r

f
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Appellant in person present. Mr. Muhammad Adeel Butt,09.06.2022
Additional Advocate Genera for the respondents present.

Appellant requested for adjournment on the ground that 
his counsel is not available today due to strike of law.,^ers. 
Adjourned. To come up for arguiments on 30.08.2022 before the . 

D.B.
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.1(Salah-ud-Din) ^ 

Member (j)
(FareehaTaul) 

Member (E)
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Hashmat Khan^7069/2021

MrTArbab Saif U1 Kamal,. Advocate for the appellant present and
/'

/ 01.09.2021

submitted wakalatnama. Prelimiha'fy^arguments heard.mVLearned counsel for the) appellant \rgued that the appellant was -m 'V
r'

tnorninated in a criminal case under FIR No. 47 dated 01.12.2019. He was v:t-r ,51dismissed from service from the date of absence vide impugned order of

respondent No.3 dated 28.12.2020. He preferred departmental appeal on 

14?01.202,f which was rejected by the appellate authority vide order dated

c" i
21.06.2021. He contended that the departmental proceedings have been 

conducted on the back of the appellant as he was behind the Bar. No

>

-•-rt,

t,opportunity of fair trial being Gardihal\<principle of natural justice, was 

afforded to him. More so that the appellate authority passed the order 

^dated '24.06.2021 despite the fact that the appellant was acquitted from 

the criminal charges against him by the Additional Sessions'Judge-II 

Orakzai on 10.02.2021. He therefore, requested that ends pf-justice have

r.

V:
'-A/*
A".*

not been met and the appellant treated discriminatory, the appeal, as

prayed for, may therefore be allowed.
-h

Points raised need consideration. The appeal is admitted to regi^ar 

hearing, subject to all just and, legal objections including limitation. The
r-

appellant is directed to deposit security and process fee within 10 days.
/

rocess FeS Thereafter, notices be issued to the respondents for submission of written 

reoly/comments In office within 10 days after receipt of notices, positively. 

If the written reply/comments are not submitted within the stipulated time

iecuntv

If —^ 
••

or extension of time is not sought, the office shall submit the file with a 

report of non-compliance. File to come up for arguments’on 21.12.2021

before the D.B.

V.

(Mian Muhammad) 
. Member(E)
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JForm- A
9 FORM OF ORDER SHEET1 , 

Court of "
fV

> ‘

m j/2021Case No.-

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.
i

31 2

The appeai of Mr. Hashmat Khan resubmitted today by Mr. Wajid 

Hussain Advocate may be entered in the Institution Register and put up to 

the Worthy Chairman for proper order please. \ /

16/07/20211-

d -iAif
REGISTRAR r

This case is entrusted to S. Bench for preliminary hearing to be put2-
up there on

fr i

e
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BEFOl^ KHYBER PKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
CHECKLIST

: LcUCase Title: VS

s.u Contents
1. This appeal has been presented by:_____________ _

Whether Counsel / Appellant / Respondent / Deponent have signed the 
requisite docriments?______________________ •____________
Whether Appeal is within time?_______________ ___________
Whether the enactment under which the appeal is filed mentioned?
Wliether the enactment under which the appeal is filed is correct?
Whether affidavit is appended?_______ _________ _______ _____
Whether affidavit is duly attested by competent oath commissioner?
Whether appeal/annexures are properly paged?_______________
Whether certificate regarding filing any earlier appeal on the 
subject, furnished?

2.
3.
4.
5.
6.
7.
8.

9.

10. Whether annexures ^e legible?
11. Whether annexures are attested?
12. Whether copies of annexures are readable/clear? __________

Whether copy of appeal is delivered to A-G/D. A.G?__________ _
Whether Power of Attorney of the Counsel engaged is attested and 
signed by petitioner/appellant/rcspondents?__________________
Wheth^nnuinbers of referred cases given are correct?__________
Whetl\e^appeal contains cuttings/overwriting?________________
WhetherHist of books has been provided at the end of the appeal?

13.

14.

15.
16.
17.
18. Whether case relate to this Cown?
19. Whether requisite number of spare copies attached?______

Whether complete spare copy is filed in separate file cover?
Whether addresses of parties given arc complete?

20.
21.
22. Whether index filed?
23. Whether index is correct?

Whether Security and Process Fee deposited? on ________________
Whetlier in view of Khyber Pukhtunkhwa Service Tribunal Rules 1974 
Rule 11, notice along with copy’of appeal and annexures has been sent
to respondents? on ____ _____________ ______
Whether copies of commenls/i cply/rejoinder submitted? on

24.

25.

26.

Whether copies of comments/rcply/rejoinder provided to opposite 
party? on_______ _____ _______ ^________•27.i

1
A- . '

It is certified that formalities/documcnlai ion as required in the above table have been fulfilled.

Name:

Signature:

Dated:

/
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The appeal of Mr. Hashmat Khan son'of ' Ali K/lajan Ex-Constable District Police Orakzai 

received today i.e. on 14.07.2021 is incomplete on the following score which is returned to the 

counsel for the appellant for completion and resubmission within 15 days.

If11
•^1- Memorandum of appeal may be got signed by the appellant.

2- Appeal has not been flagged/marked with annexures marks.
3- Certificate be given to the effect that the appellant has not been filed any service appeal 

earlier on the subject matter before this Tribunal.
4- Copy of Judgment mentioned in para-6 of the memo of appeal (Annexure-D) is not 

attacheci with the appeal which may be placed on it.
5- CheckJist is not attached with the appeal.

•f..
<■

I
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i.

ys.T,No.

72021Dt.
.■'i

REGISTRAR '
-SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
• PESHAWAR.

r«•

Mr. Walid Hussain Adv. Pesh. '■d]-
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

I

Appeal No. /2021

r-

Hashmat Khan Appellant
Versus

KPK and others ... Respondents

VINDEX ?!
-!i tar?Ik

S.No. Description of documents. Annex: Dated
1. Memo of appeal with affidavit. 1-4
2. Addresses of the parties. § if
3 ^ Copy of FIR A
4^ Copy of order dated 28.12.2020 B

Copy of departmental appeal.5 C
6 Copy of judgment dated 

10.02.2021
D

{

. c-<
Order of respondent No.1 dated 
16.06.2021

E7 71-n
10 Wakalatnama.

' r>

V

\.l 4V.
Through

e-i - ;

Wajid^Hiissain
\

1&
\ V

Qaiser Hussal'
f ■ Advocates High Codrt’

V . ^1'? Dated: 12.07.20217'
I

i<
- -



:

I.

• ^

BEFORE THE KHYBER PAKHWNK-MWa SFRVICE TRIRUNAIJ

PESHAWAR.!

K^ber PakbfuUhwa 
>crvice;rribH»3l

' I

Nj>.

Appeal No/ /2021
.^UalcU

Hashmat Khan son of All Majan 
Ex-Constable District Police, Orakzai...

C {

VERSUS
Appellant

r
'N,

1) Regional Police Officer, Kohat Region.\

2) Inspector General of Police, KPK, Peshawar.

3) ;'-District Police Officer. District Orakzai....,........... Respondents

APPEAL U/S 4 OE SERVICE TRIBUNAL ■

ACT. 1974 AGAINST THE ORDER DATED

16.06.2021 OF RESPONDENT N0.1
.V'c.

WHEREBY RESPONDENT NO. ff
DISMISSED THE DEPARTMENTAL

iSedto-<iay APPEAL OF THE APPELLANT AGAINST
b 4'

THE ORDER DATED 28.12.2020' OF
f '

RESPONDENT NO. 3 lA^HEREBV
APPELLANT HAS DISMISSED

FROM SERVICE FOR NO LEGAL
'REASON..

.f

Prayer:

On acceptance of this appeal, that the 

appellant be reinstated into his service with 

all back benefits by setting aside order

dated 16.06.2021 of respondent No.1 and
i

order dated 28.12.2020 of respondent 
No.3.

to#1^Re-«w 
^ndWiled.

1

i _
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Any other remedy which this Hon’ble 

Tribunal deems fit in the circumstances of . 

the case may kindly also be granted.

)

Respectfully Sheweth;- 

Appellant humbly submits as under:-

1) That the appellant being qualified was appointed as constable
in the District Police.

2) That the appellant was serving the department to the best of 
his abilities and has never given chance of displeasure to his 

superiors during his service.

3) That during service on 11.12.2019, the appellant was charged 

in FIR No.47 U/Ss 387/365/511/148/149 PPG of P.S. Lower 

Orakzai, with malafide intentions. (Copy of FIR is Annex: “A”).

4) That the appellant without regular inquiry was dismissed from 

service on the basis of FIR vide OB No. 1231 dated 

28.12.2020 by respondent No.3. (Copy of order is Annex: “B”).

That the appellant preferred departmental appeal to 

■ respondent No.1 on 14.01.2021 agains| the dismissal order of 
*- appellant. (Copy of departmental appeal is Annex- “C”)

That during trial, the appellant was acquitted by the court of 

Additional Sessions Judge-ll, Orakzai at Babar Mela vide his 

judgment dated 10.02.2021 and appellant was cleared from all 

the baseless charges. (Copy of judgment is Annex: “D”).

That the respondent No.1 without any solid reasons, 

dismissed the departmental appeal of appellant 
16.06.2021, inspite of the fact that appellant was acquitted of 

the charges leveled in the FIR. (Order of respondent No.1 

dated 16.06.2021 is Annex: “E”).

5)

I .

6)

7)
f: "

/ on(■

]
JT

\ :
■X

fhat riow/fh'e appellant [Prefers the,, instant,^appeal 

-following grounds:'
on the

N\

0 -* 1
V

S*
7. -

V
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GROUNDS.

A. That the appellant is innocent and has never done anything 

which could bring bad name to the department.

B., That appellant was falsely charged in the FIR with malafide 

reason.

C. That the appellant has every right *of reinstatement into his 

service to support his family.

That appellant was dismissed from service without following 

the proper procedure.

D.

E. That every acquittal is honourable and should be respected as 

such.
r- -■
< ■

That appellant reserve the right to agitate any other ground at 
the time of arguments.

F.

It is therefore, humbly most humbly requested that the 

appellant be reinstated into his service with all back benefits 

by setting aside order dated 16.06.2021 of respondent No.1
and order dated 28.12.2020 of respondent No.3.

r'&r
•

Dated: 12.07.2021

Appellant
Through

Wajid Hussain

&

Qaiser Hussain 
Advocates High Court

AFFIDAVIT
I, do hereby affirm and declare on oath that the contents of the 
appeal are true and correct to the best of my knowledge and belief 
and nothing material has been concealed from this hon’ble Tribunal.

Deponent
O-

cnr
/I

'■VsJZ.



BEFORE THE KHYBER PAKHTUNKHWA SFRVICE TRIBUNAI/
■X;

PESHAWAR

I

Appeal No. /2021

Hashmat Khan Appellant
Versus

Chief Secondary Govt, of KPK and others Respondents

ADDRESSES OF PARTIES

APPELLANT:

Hashmat Khan son of Ali Majan 
Ex-Constable District Police, Orakzai

f

RESPONDENTS

1) Chief Secondary Govt, of Khyber Pakhtunkhwa Peshawar.
2) Secretary Revenue, Civil Secretariat, Peshawar.

3) Senior Member Board of Revenue, Civil Secretariat, Peshawar.

Appellanf
/ ;

Through

Wajid Hussain

&

Qaiser Hussain
Advocates High Court
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OFFICE O^ THE DlfiTRTCT POLICE 
OFFICER QRAKZM

• •

i

OFFICE ORDERS;•

!)
conducted against Constable 

Police Rules, (Amended 2014)
off the departmental enquiry 

under the Khyber Pakhtunkhwa,
The order will dispose 

Hashmat Khan s/o Ali Majan 

1975.

m

charged/ihvolved in FIR No. 47 dated 

District Orakzai.
Constable Hashmat Khan s/o Ali Majan was 

01.12.2019 U/S 387/365/511/148/149 PPG PS Kalaya

He was

-;

1^-1 , 1165 dated 31.12.2019 and DSP HQrs was 

conduct of the accused official. The enquiry officer
suspended vide order OB No

nominated as enquiry officer to scrutinize the ■. . ^nmmpnri him for
vide his finding and found him guilty of the charges leveled against him, and recommend

major punishment.

U'

s i

act of the accused official earned bad name to a discipline force on one hand andI'
These

involved himself in criminal act.

:■

i
:

reached to the conclusion that.the accused 

charges leveled against accused 

established beyond any shadow of doubt, 
under the rules ibid, a major punishment of

accused Constable

i1 ! of the above and available record, ii In view.
criminal |act. Therefore, theseofficial was involved in

have beenConstable Hashmat Khan s/o Ali Majan
V

Therefore, in exercise of powers conferred upon me
date of absence” is imposed on

. Kit etc issued to the Constable be collected.
“dismissed from service from the
Hashmat Khan s/o Ali Majan with immediate effect

.f '

^0 /^ 3J 

(v/
Announced

? Dated district police officer, orakzai

i

7^12. /2020./EC/OASI Dated,No 7
Copy of above to the>

The Regional Police Officer, Kohat.
2. DSP HQrs.
3. SDPo Upper for collection of items and clearance.
4. Pay Officer/SRC/OHC/Reader for necessary action.

! I

1.

•;:

: DISTRICT POLICE OFFICER, ORAKZAI

D i grtilcSpol i ce Oft i cer 
Orakzai
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'' OHier!^^2 ' IO/(i:!/202 f '
All accused on bail,'

Vide my detailed judgmenl .of today

separately placed on file consist of 10 pages

announced in open coui't ii is held that the

•prosecution could not .bring, home the guilt

of the accused beyond any reasonable

shadow of doubt: therefore; the accused

facing trial are hereby acquitted from the

charges, leveled against them in the'instant

case b) extending them the benefit of doubt.
V’ 1'he accused are on’bail, their sureties are

discharged from the liability of bail bonds,

Case property be dealt with in accordance

with law.

bile be consigned to - the - District 

Record Room Orakzai after necessary 

completion and compilation.

o

Announced /■'

L
.10/02/202 I

/, •
'-'“a-WrAi K A T A LI)

' Additional Sessions-Judge-IL, 
Orakzai at Babar Mela

7v?/^

7

mlilBBI
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IN THI^ COURT OFADOrriONAL SESSIONS .lUDGE-IK QRAKZAli

SessicnCascNo. I2or2()20 
Date of original Insiiuiiion; 11.12.2019 
Dale ofprcsenl InstiUiiion: 19.12.2020 

Dale of Decision; 10.02.2021

State tlirough Haseeh Nawa/ s/o Mchrahan Khan r/o Caste: 

; - .\iishti District Orak/ai
.. .

(Com piainant)

VERSUS/ ;
• '

. Hashmat Ullah s/o Ali Majan, aged about 42 years, caste: M.is.hti, 

; sub-section Mamizai, presently r/o Bahadur Banda, Hangu 

2. 'Muhammad Dauci s/o Sultan Akbar, aged about 21 years, ‘ ■

'3. Abdul Salam s/o Gu'mai Khan aged about 30 years, •

• ■ 4. S'ulvan! Akbar;s/o .vrirj.aivaged about.55 years,

• 5. irian Ullah s/o Abdur Rchman. aged about 37 years,

6.. O^ilft Khan s/o Gul M.uhanimad, aged about 45 years, ...

' 7. Abdul .ialal s/o'F.aiq Shah, agcd about 38 years, R/o caste: Mishii 

and i7oTappn, Mamizai, Lower Orakzai
c

^v■';k::^!Mis^ Khan, i:/o /VIi'Asuhar, aged'about .5.2 years, caste -Mai,la ' 

Khel;' lappa Aziz Khel, village Koll,- -Dabori,' Upper 

.'Oiakzai...

? .* I

(Accused facing trial). ,
%

' Re presen ted. w • - • ;
Mr. Nisar Ahinad, APR anci Mr. Javid Iqbal Anwar Sr.PP for State.' 

' Mr. ZahoorRehman Advoci-.U'counsel lor accused facing trial: ‘ ■

r • « :

;
:

CASE Firt:N0.47 DATED 11.11.2019 U/S387/365/511/148/149 PPCOF 
POLICE STATION LOWER ORAKZAI (KAI:aYA)

/JUDGMENT

./•
•The prosecution'story is. that the complainant submitted an

..'..ap.piLpfltipr. ,;i:o' Td'lO PS^ Lo\y.or 'Orakzai against the accused .that/the, .
• , . _ w.. . .

coin'piainanv ,is the resident of Mishti and a govt .contractor Avorkin'g at

Anjghari, ro.ao,' that on 07-12-2019 at 9:30 hours the laborers were working on

th'eyohd'aVid the coiripla'ina'nt was also present there'vvhen in the meanwbfTc

.....

.\J

\ •y - \
I

>**'■. Ot'sazcji at llangu ,
iirimni
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V

the acGusi^ci facinu trial ca.r.e there with diily armed Kalashnikov and

attempted to abduct the complainant, that the complainant ran away iVom the 

spot ahd took rcfiige’ih the-iiou'se'bf one Khaiia Dan,'that the accused'ehte'red ' 

into'the house and tortured the complainant however he was. escaped'by the 

■ '1hmates'6f .the hoLiSe, that the accused came.out fornV the'-house and brokthi 

the wind screen of pick-lip No. B-3427 and look the same along with the 

article present in the said .pick-up, that tracio'r-640 of driver Munir Khan.

■ ’ ■ tractor Messi-240‘bf driver Sajid Ullah and one. tar-coal plant of Gul Rehman 

was also taken by the accused with them, that the laborers were dispersed and 

the work'on the road was stopped. The application of complainant was

•* .1
Q

■\

■■ .V-.w*•.
■

. ^v.=reduced in D.D No., 8 dated 08-1 2-20.19 and after seeking the legal opinion of
. \».}

\.Districf Public Prosecutor. Orakzai the case FIR Bx.PA was registered'againsi .t

the accused facing'trail. The case file was handed over to the investigation ■

branch.for investigation.

In-tite eourse of investigation, the investigation officer On ■I2-l;2^2b.i.9

• ‘ ' 
inspected the- spot and prepared the .site plane Bx.PB on .insiance of.

■ complainant. -During the course of investigation the 10 -also-.jecofded . '

.statemenl'of a'ccLised and prosecution witnesses. The tractors and/niixture-.

were' also recovered by the 10 and taken into possession vide recovery

memos, •.'\ fter completion of investigation the 10 submitted the case-file to

' -the Sl-fO for.submission ofchallan.

\ ' .>.'T. .--T-'%

Q

i

;

Coinplete challan against the accused was'submitted which; was 

•'received on.06.03.2026 for tr.al against the accused. The accused facing trail 

whO'Were ,.'(>n b'ail..'Were summoned'and in .compliance of'suinihoiu.the 

accused facing trial appeared before the court and after cpmpliance,,bf 265-

C Cf.PC the charge was framed against the accused on 12-06-2020 to \yhj^
;1.

/ ■ ■

? N

OraHzaialHangu. - r:r'

s • *. C
..•3^

0,:
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the accused facing trial pleaded not guilty and claimed’trial. The prosecution 

'was allowed tc produce'its evidence and during the trial of the 

■prosecution pn'>duced and examined 06 PWs.

case, the

.. .'1-: ■" i'--
«7

The gist of the statenients of prosecution witnesses are as under:

PW-I is the statement of Khaya I A jab who staled that “On 07-12-2019, 

early, in the morning I hao gone to SanghTfa'ai about 11:30 hrs. When I •'T
returned to my home, my wi fe was present. She told me that in morning time

Kafter my departure fro.n home one person entered into our home for taking

shelters and that meanwhile some other persons also entered our home and 

, started'beaii’ng him. A fler ihai some co-villagers enlered'our home'and saved 

him; and.'tnat thereafter, all persons left our home. After 02 or 03 days nSy 

sfate'ment was recorded by the local police”.

P\V-2 is the statement of Sajid Ullah who stated that “I am the owner 

of tractor Vegistration no. 3294 Kohat, and I was working, with-contractor

-V

;■

Iu
'1I

Habib Natva'z, on construction of Anjghaiay road. On 07-12-2019, at 09:30

hrs. when we were busy at work, accused Hashmal Ullah, Daud;Salam, Sultan 

Akbar, Irfan, Qalat Khan and Jalal duly armed with weapons came lo’the spot 

and staited beating the contracior Habib Nawaz. Habib Nawaz'took shelter in 

the house'of one Khanan, the accused also went to the same house. After

sometime all the accused came on. of the said house and broke the wind screen

of a pick-up belonging to contractor Habib Navvaz. The accused forcibly look 

■■\from':me'.''ti)b'key of my tractor and drove my'tractor away \vith them. Tile 

accused a!5:o snatched the tractor ofMunccr Rehman and char coal plant of

one Gul Rehman. .My statement was recorded by the police. I charge thev

' above-named accused for the commission ofoffence’J_.•' aw .

)}\ ^
•>

. i
\

•-*ucje*n, ■0

laniwu«a
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-1 .•
■ :

.■.P\V-3 is the .slnienier.t orMuhamhind Shafiq Si who stalccfthai ‘‘DiiVinu 

^ ihe-clays df‘6cc!in;ence, i was posted as SHO of PS l-dwer Orakzai. On 11-12-
r ■ - , , ■ . . , f

. 2019, 1 recpived^^cga! opinion DPP Orakzai in respect oT mad ho. 08 daily 

■ dan'y,08-T?--2Q]9. in light of legal opinion, 1 drafted the FiR in present case 

uys.387/3o5/5lT/i'48/!49 PPC. Obpy of FIR is Mark-A. The case rd'e' wds 

r submitted to me by the lO &fi.er completion of investigation. On 05-01-2020,

‘ 1 submitted interim challan against the accused namely Muhammad Daiid, 

■'AbdliTSaiamfSult'nn Akbaf, lifan’PJiUdvyOaiat-Kha'n'ahd-'Abdbi’.laliFwhiGh is- 

Ex. P\V-3/I. On 07-02-2020, ! submitted complete challan against ail the 

accused which i.$ Ex. P\V-3/2. Today ! have seen all the relevant documents

I
• t

• 5

*,
'* * •
,r ■/

-'A' •
*-\

I-
• W *

.• ' .• I# # V' • • • '• . ■i

•-0

O

which are correct and correct ly hears my signature".
: ‘

PW-4 is the statement of 1-labib Nawaz who slated that “I am a ;
• t ■c.-.e.

govemniehl 'cdhtiactbr, Oh 07-12-2019, I was present on Anjghaley Sa'nipog 

road with laborers, who were working on the road. At-about 09:30 hrs., 

accused Hashmat Khan: Daud Khan, Salam. Sultan Akbar, Irfair, Qalat Khan
;i:

^ i'*\
ahd::JaTai came there armed with Kalashnikovs. They attempted to. abduct me • If

tr
* ‘w

a'nd l ran iran the house of one Kliandnn for shelter; the accused followed me 

into‘thatbouse.and beat me violently. However, their aitempi to'.abduct me

V.. :
4 'e. a \ ;. r.i-X* P . ^ : .i. •I - S-s

failed due to intervention of inmates of house ofKhnnadan. The accused went i

. \

out of the hoiise ttnd shattered a glass of my pick-up no. 133427 and took the 

, Said pick-up with them. They also took'one Fiat 640 tractor belonging to driver 

Muneer Kiian apd one Messy 240 tractor, with tar-coal plant, belonging-to7

. f.\\
driver. Sajid; Ullah. The owner of lar-coai plant -was one Giil Rehman.-3'he 

accused made.fill the laborers leave the place and stopped.the construction
V

work. .F nVade a telephone call to the. XEN and police'came to the spot.
1:v

Thereafter, 1 went to PS where 1 submitted a written complaint. The complaint ,

.= -.v is Ex. ^^'-471 ,-.whichand-con-eetly bears-my-^signakii:e. On^1.5,-.I;2. .
■\ ^

i ,

-.a;: ■'V.

:

i

V •:•;* ▲
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t; ii ;

2019,1 wcnl to'ihe.spoi whce rlv^ lO was preseni. The 10 prepared siie-plan
‘ \''' ■■ ‘ * . • • • .... ... , .,.r...i.zu.r’.l r; ^

' ^\ on my ppihtatidn and-recorded my suitcmcht u/s'161 Cr.P.C".

P\V-5 is this si.aiemen;‘of Constable Muhammad Riaz who staled that

;•n*.
' f I' ■;•
•v:

' ^
Ini

^'during relevant days-1, was nosteil in investigation sialT of the'PS Lower :
\ j•• •; v

Orakzai. 1 arn'llie inarginal. witness io ihc recovery memo Cx.pW-S/l vide 

.- which-'the Jo itookMnto possession one tractor Massy Chases A418920912 

along with tr'olle^; Charcoal mi.xturc which was recovered on the'poiniaiion 

of. tiie accused Hash mat 01 lab. I along with other marginal witness Minhaz

the spot. My statement was recorded

i fh' :II :.'.•5 •
I

\ 'iC :b - 

V:' ‘
\1

i::' ^ ■

i

Hussaih signed it e recovery memo on
I

- by the dO u/s 161 .Cr.PC. similarly ! am also the marginal witness .to the

:/
1

I"
<5•* i•• ■ recoverymemo !f.x-.PW-5/2 vide which the lO-took into possession-one traclor• .

■ P.8-'registration APL chases No. 640AZL656804DB of reel color along with 

ploughing machine. The IO recovered the above tractor on the pointation of 

cohiplaiham/from the front of house of one Misri Khan. My statement

■ also recorded'in -this respect. Today 1 have seen both of theVecoWry memo 

■■■ ’ ■■ ^ which afecofrecTand correettybears my signature”-.'

PW-6 is the statement of Shal Muhammad Sl/lO who stated that “on

■ ...1 l-r2:20'19:the.copy of F-IR, naqal mad No. 8 and application subniiiied by

;

%. .
Q V

;■V.,'

iwas
.1

\
i

i. y;i ..
,1‘.S' »

:
•:

Jthe complaina'nt was handed oyer to me for investigation. On 12;12-201.9 1 

inspected, the spot and prepared, the site plan Ex.PB on the instance ,of
I •«.

11. -V
}

compl‘amant,, Lrecorded .o*" coinplainant. On -n 1:3-12-2019.’1

arrested accused Hashmat U-lah vide his card of arrest Bx.PW-6/1. 1 produced 

accused H r hmat -Ullah before f;vi magistrate for custody vide my application
. • O i ■ I '

, . . ' I . N<- ' ■ .

Ex.PW.-67.'?. which was accepted and 03 Tlays custody was granted. I 

interrogated accused during custody. 1 recovered tractor and mixture and took

I

1.

r';-

:< ■ ^

;
■t

Ii
.•J’.

Vr
9 I -

• '"T T>*.
into-pos.session the same vide, recovery memo already Ex.PW-5/1. 1-prepared * \ I

:
sketch of 11X69^7 Ex.OnjJie expiry of custody I again produced^

: > •X r /*r

k I V

■ OrakzaU-.tHan3U

%- v r /
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tf';
nccused .Hashmai; Ullah for lliriher cusloci)’ vide my application 'Ex.P\V-6/4 

(hovyever further custody wxs refused and accused was sent to the judicial lock­

up. ,1 recorded llie stateinent of accused. The accused Muhammad Dawood,

“ ' ■ ■ Abdiil Salanv, Sd'ltan Akbar, Irfan tillah, Kilat Khan and abduT.labar goi BBA 

and produced the order before nic. I issiied'iheir formal card ofariesi Gx.PVV- 

--6/5. The BBAAvas confirmed and I re.eorded.tbeinstatemGnt u/s„k6,l. Cr^PC. I ’ T ^

arrested accused Misri 'Klvan vide his card of arrest l:x.P'W-6/6„ 1 recovered

IV ...rr'
. f <fe'-

i! • «
I. .
t1? A I'

M*

w
''M

iw. ., ..

■K^ i]

■1,1
'u\tractor B-8 on the pointatio,' of accused Misri Khan vide pointation sketch AT’;

Ex.PVV-6/7. I produced; accused Misrii Khan for recording confession

statement'vide my'application is Ex.PW-6/8. The accused refused to confess 

and was sent to the judicial lock-up. On completion of investigation 1 handed 

oVer.the case file'to the SMO for submission of complete challan. Today i 

have seen the above documents which arc correct and correctly bears my 

signature’'.

•(. •».
.. ,s--

j.

i*.

* * • hi

.
On 27.1) 1 .;?U21, the prosecution closed its evidence and the case was

t.• •\ I • ‘A17

fixed for s.atement of accused. On 03-02-202 i the statements of accused were
■>

recorded u/s 342 Cr.P.C wherein the accused denied the allegations leveled 

against them however they refused to be examined on oath or to produce 

defense evidence, therefoi-e, the case was fixed for final arguments.

• - at
:

I

Arguments of learned APP for the state and learned counsel Ibr the 

accused’ajready been heard and available record perused. •V*

4*.*.(
} •■-vT

..Vo' 'i
’ The case FlR.Ex.PA was registered against the accused fa'cing'lrial on 

application Ex.PW-4/i submitted by the complainant Habib Nawaz fPW- 

04) wherein the accused facing trail Were charged for attempt to abduct the ' 

complainant-.’and making torture on the complainant' along with’ the- ;

■ allegation that the amasfy:Ulamagec! the wind screen of pick-up No. B-342^__

A A

. A »•

v'.AC

I’ • 4

?vT

. ?:

A-J; . / \ , /. \
• \shaui<a^Vj/ \ vJ^l; olstfictl sKsions Judgc-11,------•

OrakzaiatHangu
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■ and- look away traciors'of one iVlunir Khan. Sajid Ullah (P\y-02) and a
..•■r ; •'.* V

■ ,f\^' -mixlure 'd Rehman. The-complainant lecor.ded his.stcjtemenl as ,

proseciil ion.-wiin'ess wherein diiring.lhe course of his cross examination the 

conipjaihant;.stated Ihahji.e had some .dispute, regarding it;ie p,aymeiit of 

.money..witiV'the-accused and his'moiiey dispute with the accused; party is 

■ settled nnw ahd furllier stated that' it is correct that he does hot want to

r:

prosecute the accused any more. The complainant is the materialwilness of

proseclit'on case and is not interested in the case against the accused' which 

creates dents in the persecution ciisc.'
V5a,.-;..,x:.f .i.;

- • i

. .The. complainant allegecl in the application .Ex.P\V-4/l ihafthe accused •

. attempted to abduct him .however-he escaped from the spot and took refuge.
• . . . •

in house of one Khanadan ^vhei e the accused entered in the said house.and

r
■V V,

s

r:

■ tortured him’howe.ver-he.was proiecled by the inmates of the house from

b‘eing''aB'ducted. None ’from the inmates of the house of Khanadan was
* ^1

• produced:as a prosecution witness to support the version of ihe-eompjainani-.

' VKhial .Ajab (pW-01) was.produced who staled in his cross'exan'iination that;

.he is not-die'eye witness of the occurrence and his wife did not disclosed the 

■ specifiemames of the accused and-.othenperson who entered hisdiause-oilthe'.;.;-.:. 

day bfoccinfence.'The complainant alleged.torture at the hands'of accused 

hovvever n‘o -medical report -Js ayailablc on file .to'support such allegation. •.

!•*

f

rt

Th'e'cbmpia'in'ant stated in his cross, examination that he Kad hoi gone-to 

: doctor for meditai examination. The occurrence of attempt to abduci and

• I

•'<

iorfuVe.allegedlv took pia'ced itiside the house of Khanadairbulhhafi's neither 

siippdil'ed by.the, inmates of the house as prosecution witness nor-by any -(<

medical evidence therefore the case, of prosecution is not supported' by •'r
• \ } T * •. «•

■v.cogent-and authentic evidence against the accused.
■.'V;' ;'vr-; • '

. A
>Sha;uk-atali

• • ;xddt: District ^ Sessions Judge'llj-.
* ••• ' O'rakzai al.Hangu....
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The (-.ompiainant stated in his cross examination that they started work

at 8:00 a.m. and there were about 09 people working with him at that time 

■ including driver. Sajid Ullah (P\V-02) who is the alleged eye witness stated 

in his cross examination that they started working at 9:30 a.m. on the day of

occurrence ard they were 0.3 persons working on road at that time with ihc 

contractor., The complainant and eye witness Sajid Ullah also made

inconsisten: statement regarding the lime of starting work and the number

of laborcic present at the alleged lime of occurrence which created doubt in
r

• 5the prosecution case. Furlhconorc the complainant stated that the accused

came-wi:.h duly arnis with Kalashnikov however the 10 recorded the 

statement of Gul Rehman who was not produced by the prosecution as

witness who has not stated before the 10 that the accused were armed with

. ■ fire arm. weapons. The 10 stated in his cross examination that he recorded 

the statement of Gul Rehman who had not stated in his statement u/s !6I

Cr.PC that the accused wore armed with fire arm weapons. No recovery of

Kalashnikov has been affected Irom the accused therefore the version of the

complainant that the accused were armed with fire arm weapon could not be

believed.

The cc.mpiainant submitted in his application Ex.P\V-41 / that when the . 

accused came out from vhe house they damaged the wind screen of pick-up 

. own by the contractor and also took the said pick-up along with the articles 

and FIAT and Messi, TracU)rs with them however during cross,examinaiion 

the coipplairianf slated that he left the house of Khanadan after the accuski 

had left the spot and fuither staled that he has not seen the accused bieaking

■ ■ the glass and. taking away the vehicle'which negates the contents of

application.^

■ -

■V \

SHAUKAT All * - ~ - 
Addt: DisUiot & Sessions JudgoUI. 
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The occiKrence took phiced on 07-12-2019 at 9:30 hours. The

. ^ coniplair.ant staled in his examinalion in chief'lhal he made telephonic cal!

to the XEM and police came to the spot but no repoit was made by the

complainant to the police on that day and lime. The complainant slated ihai

\! went to the PS and submitted a wriiien complaint which was.submiued on

08-12*2019 after an expEin delay of one day. The 10 stated in his cross 

examination ".hat the coi aplainani has not given the reason of his delay in his

■ ■'.report-which shows that the report was lodged after due deliberation and

consultation which makes the case of prosecution doubtful. The occurrence 

allegedly took placed on 07-12-2019 and the investigation was handed over 

to the TO on 11-12-2019. The 10 stated that he visited the spot on 12-12- 

2019 and insi)ected the spot and prepared the site plan Ex.PB on the instance 

of complainani however the complainant staled in his examinalion in chief 

that on 13-12-2019 he went to ihe spot where the 10 was present who 

pieparec- site plan on his pointation which shows that on 12-12-2019 on 

which die 10 visited the spot and prepared the site plan, the complainant was 

not present with the 10 which negates the spot proceeding by the 10 ai the 

instance of complainant. Furthermore no broken pieces of the glasses were 

recovered from the spot by the 10 to confirm ihc venue of occuiTence. The

■ ■ tractor apd mixture was also not recovered on the pointation or from the

possession of accused. The 10 stated in his cro.ss examination that he has not 

recovered the broken pieces of glasses from the place of.occurrence and 

further stated that the recovery of iracior and mixture was not effected from 

inside the house of accused. Besides there is nothing on record that the place

from 'vhere the tractor and mixture was^*ec6vered is either the ownership or
"1*1

possession of the accused, therefore the alleged recovery does not connect
' , ■ . * y > ■ ' .

the accu.sed-'withjlie commission of offence. .There are doubts irTTht?

i
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p'rosecLi-.ion case clue to which the prosecution story could not be believed. . :

V The benefit ofsinglc doubt shall be extended to the accused

is entitl:; t:o the beneiat of doubt not as a niatler ofgrace ofconcession but as 

a mailer ov right.

V

as the accused

^ ■

•V">

The prosecution could no*, bring home the guilt of the accused beyond 

any reasonable shadow of doubt; therefore, the accused facing trial 

hereby acquitted from the charges leveled against them in the instant case 

.by extending;them the benefit of doubt. The accused, are on'bail,: their '

aie

sureties are discharged froir. the liability of bail bonds. Case property be

; idealt with.in accordancc with law.

:-.l

File.be-consigned to the record room after necessary cdhipleiion and .
»

A
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Additiona! Sessions Judge-11, 

Orakzai at Baber Mela.-
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CERTIFICATE

■Certilicd that ihis;judgment consists bf( i 0)'pages’ Each page'.has 

been read, corrected.where \'er necessary and signed by .me. ‘ . .,
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Servie Appeal No. 7069/2021 

Hashmat Khan Appellant
r

r-'
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r*
(

Regional Po'^lice Officer, Kohat & Others Respondents
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
_______ SFRVirFTRIRllNAI,PF.SHAWAR---------

Service Appeal No. 7069/2021 

Hashmat Khan
f^ c Appellant ■
j

/■

VERSUSr

RespondentsRegional Police Officer, Kohat & Others

PARAWISE COMMENTS BY RESPONDENTS.

Respectfully Sheweth;-

Preliminary Objections:’

i. That the appellant has got no cause of action.
ii. The appellant has got no locus standi.

hi. That the appellant is estopped to file the instant appeal for his own act. 
iv. That the appeal is bad in eyes of law and not maintainable.
V. That the appellant has not approached the honorable Tribunal with 

clean hands.

Facts:-

1. Correct to the extent that appellant was employee of respondent 

department.
2. Irrelevant, hence no comments.
3. Correct to the extent that one Habib Nawaz s/o Mehraban Khan lodged 

a complaint against the appellant and other wherein he alleged^Tor 

extortion and kidnapping. The report was entered vide daily diary No. 8 

dated 18.12.2019 in Police station lower Orakzai and an inquiry was 

initiated. On conclusion of inquiry proceedings, the appellant and other 

were found involved and on the opinion of prosecution a case FIR No. ■ 
47 dated 11.12.2019 u/s 387, 365, 511, 14 B, 149 PS Orakzai. Copy of 

annexure A.
4. Incorrect, on the above charges the respondent No. 3 initiated a regular 

inquiry against the appellant with appointment of DSP HQ an inquiry 

officer, who proceeded with in accordance with the relevant law and 

rules. Copy of charge sheet / statement of allegation is annexure B.
5. >The departmental appeal of the appellant was processed by respondent 

-*=^^^^No.l and the appellant was heard in person in orderly room held on
16.06.2021, but the appeal being found devoid of merits was correctly , 
rejected vide order dated 16.06.221. Copy is annexure C,

6. Trial in criminal proceedings and departmental proceedings are distinct 
in nature and can run side by side. Therefore, decision of one authority

j
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tf
is not binding on other. Furthermore, the appellant has not been 

acquitted honourly by the trial court in the said case.
7. As replied in above para, the departmental appeal of the appellant was ' 

devoid of merits and correctly rejected on merit by respondent No.l.
8. The appellant has wrongly challenged the valid/legal order of 

respondents through unsound grounds.

Grounds:-

A. Incorrect, the appellant along with others was directly charged by 

complainant for the commission of offence as detailed in the annexed 

FIR.
B. Incorrect, as replied above, the appellant was directly charged for the 

commission of offence.
C. Incorrect, the appellant was charged for serious offence and earned bad 

name to a disciplined department
D. Incorrect, as replied above, the appellant was proceeded departmentally 

by respondent No. 3 in accordance with relevant law & rules.
E. As replied above criminal and departmental proceedings are distinct in 

nature and can run side by side. Thus the department is not binding of 

decision passed by trial court
F. The respondents may also be allowed to advance other grounds during 

the course of arguments.!;

Praver:-

In view of the above, it is prayed that the appeal contrary to facts, law & 

rules, devoid of merits and not maintainable may graciously be dismissed with 

costs.\

'V.

r

Inspector General of Police, 
Khyber Pakhtunkhwa, 
(Respondent No.2)

RegiorKfiPoIice Officer, 
Kohat

(Respondent No.l)

• -S'-•v

c
rDistrict Police Officer 

Orakzai
(Respondent No. 3)

■1
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 7069/2021 

Hashmat Khan Appellant

VERSUS

Regional Police Officer, Kohat & Others Respondents

COUNTER AFFIDAVIT

We ,the below mentioned respondents, do hereby 

solemnly affirm and declare on oath that contents of parawise comments are 

correct and true to the best of our knowledge and belief. Nothing has been 

concealed from this honorable tribunal.

/

rv- ,

• . // i;
RegionafPolice Officer, 

Kohat
Inspector General of Police,

Khyber Pakhtunkhwa,
(Respondent No.2)

r
(Respondent Np.l)

i
i

©Tstrict Police Officer 

Orakzai
(Respondent No. 3)

)
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