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""i@®  BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR - - .

SERVICE AP'PEAL NO. 175/2019 |

Date of institution ... 06.02.2019
Date of judgment ... 02.12.2019

Muhammad Sajid Ex-FC No. 2577, Police Station Anti-Corruption, Peshawar. PR
- . (Appellant) I
VERSUS | o

1. The Provincial Police Officer, Government of Khyber Pakhtunkhwa.
2. The Capital City Police Officer, Peshawar.

3. The Superintendent of Police, Headquarter, Peshawar. ' L
B ' ' S (Respondeljts)-",:';_f Lo

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
ORDER DATED 30.10.2018 PASSED BY THE SUPERINTENDENT
OF POLICE HEADQUARTER PESHAWAR (RESPONDENT NO. 3)

' WHEREBY THE APPELLANT WAS AWARDED MAJOR PENALTY
OF _DISMISSAL _FROM _SERVICE _AGAINST _WHICH A
DEPARTMENTAL APPEAL WAS FILED WITH THE CAPITAL
CITY POLICE OFFICER (RESPONDENT NO. 2) ON 16.11.2018 BUT -
THE SAME WAS REJECTED ON 16.01.2019.
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- Mr. Rizwanullah, Advocate - For appellant.
Mr. Ziaullah, Deputy District Attorney ..~ Forrespondents. -~ -
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Mr. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (JUDICIAL) _
MR. HUSSAIN SHAH ' ... MEMBER (EXECUTIVE) -

JUDGMENT

MUHAMMAD AMIN KHAN KUNDI MEMBER: - | Our this

judgment shall dispose of aforementioned service appeal as well as Service
“Appeal No. 176/2019 titled “Muhammad Zahid Versus The Provincial Police
~ Officer, Government of Khybef Pakhtunkhwa and others” as common question

of law and facts are involved in both the service appeals. o /




2. ‘Counsel for the appellants and M. Ziaullah, Deputy District Attorhey for T

the respondents present. Arguments heard and record perused.

3. Brief facts of both the service appeals are that the appellants were - .

~serving in Police Department. They were imposed major penalty of dism_ils'SaI .

from service on the allegation that they were involved in case FIR No. 218
dated 18.06.2014 under section 9CCNSA Police Station Sardheri (Ch.ar'sadda);' :

After"availing departmental remedy they filed the service éppe;als which were =

partially accepted, the appellants were reinstated in service however, the

respondent-department was directed to conduct de-novo inquiry according to

“the prescribed law rules within a period of 90 days from the date of réceipt"o_f

o copy of judgments and the issue of back benefits was also ordered to be subject - |

to the outcome of de-novo inquiry vide judgment dated 02.07.2018 passed by

this Tribunal. After conducting a de-novo inquiry, the appellants were aga.in‘

,A impdsed major penalty of dismissal from service vide order dated 30.10.20 18

: The appellants filed separate departmental appeals on 16.11.2018 which were

rejected vide order dated 16.01.2019 hence, the present service appeals on :

---06.02:2019.

4, Respondents were summoned who contested the appeals by ﬁl_ing‘ of

written reply/comments.

-5 Learned counsel for the appellants contended that the appellants were
. serving in Police Department. It was further contended that during the service, o

the appellants were involved in case FIR No. 218 dated 18.06.2014 under E

section 9CCNSA Police Station Sardheri (Charsadda). It was further contended

- that the appellants alongwith other co-accused were acquitted by the competent -

- court vide detailed judgment dated 16.03.2015. It was further contended that the

appellants were dismissed from service and after availing remedy of



§ R inquiry ofﬁcer whereas the impugned orders of dismissal from serv1ce of the o

departmental appeal they Qpropberly filed service appeals which were partially
accepted and the department was directed to conduct de-novo inquiry in the o

--mode and manners prescribed under the Police Rules 1975 but ne,'itl'ler the. "o [RC

respondent-department has conducted the de-novo inquiry in  the mode.and -

~ manners prescribed under the Police Rules 1975 nor the appellaﬁts were

associated in the de-novo inquiry proceeding nor opportunity of cross

examination was provided to the appellants nor the appellanis'were pr(;)vi'ded“(_)f .

T

- personal hearing nor any final show-cause notices were issued to the appellants. . =~ *

It was further contended that on one hand the inquiry officer has stated in the

de-novo inquiry report dated 31.10.2018 that there is a lot of contra_i_di_ction in .

the statement of complainant and eye witness while on the other hand he has -

recommended the appellants for major punishment. It was further contended

%\ that the de-novo inquiry report bear date 31.10.2018 under the signétuﬁe‘ of o

appellants were passed by the competent authority on 30.10. 2018 one day prlor
to the inquiry report on the basis of aforesaid de-novo inquiry report which as" R
per his contention is not tenable. It was further contended that neither any show- = .
cause notices were issued to the appellants nor copy 6f inquiry report were |
issued to the appellants nor the inquiry officer has conducted the inquiry in the -

light of direction of this Tribunal therefore, the appellants were condgmﬁed

. Aunheard which has rendered the whole proceeding illegal and liable to be set-

aside and prayed for acceptance of appeals. In support of his arguments learned

counsel for the appellant relied on judgments reported as 1989 SCMR 1690,
1997 SCMR 1073, 2008 SCMR 1406, 2010 SCMR 1554, and 2019 SCMR 640.

6. On the other hand, learned Deputy District Attorney for the lreSpond.'en't,é |

opposed the contention of learned counsel for the appellants and contended that

"“‘\‘{\x
‘«\‘.‘




the appellants were serving in Police Department. It was. further contended that

' the appellants were involved in the aforesaid criminal case. It was further

‘contended that they were caught red handed alongwith other while proceeding

"'a'cquittal_ of the appellants have no effect . on the. depéttmental-'f L

in Motorcar with huge quantity of Charas. It was further contended that the

* proceeding/inquiry and the respondent-department has rightly ptoceeded' t_he S

appellants in de-novo inquiry after fulfilling all the codal formalities and prayed =~ |

for dismissal of both the appeals.

7. Perusal of the record reveals that the appellants were disrnissed" from

 service by the competent authority on the allegation that they were involved in

the aforesaid criminal case. After availing departmental remedy both the

appellants filed service appeals Wthh were partially accepted vide JUdgment e
 dated 02. 07.2018 and the respondent-department was directed to. conduct de-. T
novo inquiry in the mode and manners prescribed under the rules. The record-» .

furth_er reveals. that earlier this Tribunal vide judgments dated 02;07.2018. -

dlrected the respondent-department to conduct de-novo inquiry mainly on the. .

ground that opportunity of cross examination was not provided to the appellants

and copy of inquiry report was also not handed over to the appellants with the

show-cause notice. The record further reveals that as per direction of the |

* judgment of this Tribunal, the respondent-department conducted de-no'\}o B

inquiry which bear date 31.10.2018 under the signature of inquiry officer but.

the competent authority has imposed major penalty of dismissal from serv1ce on- -

- the ba51s of said de-novo mqmry on 30.10.2018, therefore, the same is not -

’ understandable and is not believable to prudent mind that how the competent‘

~authority passed the impugned orders of dismissal from service of the appel]ants -

© vide order dated 30.10.2018 on the basis of de-novo mqulry report dated S




. aside the impugned orders of dismissal from service of the appellants mainly on = o
the ground that the copy of inquiry report was not sent/dispatched ‘to the

_ 'appellant with the final show-cause notice but in the present de-novo inquiry .

~ what to talk /say sending of copy of inquiry report with the show-cause notice.

Even the competent authority did not bother to issue show-cause notice to the

. respondent-department has not conducted the de-novo inquiry in the li'ght' of
B judgment of this Tri‘bunal. Therefore, we partially accept the appeals, setjasidel

- the impugned orders and direct the respondent-department to conducf[_ de‘-‘n'ovol :
inquiry in the mode and manners prescribed under the Police Rules 197.5.- The -
éppellaints bé fully associated in thevinquiry proceeding and they should be
lprovided opportunity of cross examination and also be sent the inqﬁiry report

‘ ﬁ]ongwith show-cause notices,‘. The issue of back benefits shall be subject to the

‘ oufcome '6f de-novo'inquiry. Parties are left to bear their own césts. File be .
consigned to the record room.

g Y/ e

(MUHAMMAD AMIN KHAN KUNDI)

(HUSSAIN SHAH)
MEMBER

- 31.10.2018. Furthermore, in the previous del:;artmental inquiry this Tribunal set- e

‘ appellanf, therefore, the appellants were again condemned unheard aﬁd the

MEMBER =~ .



‘Service Appeal No. 175/2019

102.12.2019

Counsel for the appellant and Mr. Ziaullah, Deputy DiStl‘lCt',_'._I:‘
Attorney for the respondents present. Arguments heard and record":

perused.

Vide our detailed judgment of today consisting of five pages plaéed :; =
on file, we partially accept the appeal, set-aside the impugned'order,andf-:' I
direct the respondent-department to conduct de-novo inqui'ry~fh'-t’he".ff,{'ﬁ '
mode and manners prescribed under the Police Rules 1975. The appellan‘t;-‘,i
be fully associated in the inquiry proceeding and he should be pr°’."ided-.f',
opportunity of cross examination and also be sent the inquiry report;f

alongwith show-cause notices. The issue of back benefits shall be subjec_‘:t'f-;j

to the outcome of de-novo inquiry. Parties are left to bear their owh.

costs. File be consigned to the record room.

ANNOUNCED
© 02.12.2019 / Mm{ %7/‘4

(MUHAMMAD. AMIN KHAN KUNDI
MEMBER
IN SHAH) S

MEMBER
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28.08.2019 Counsel for the appellant and Addl. AG alongwith -
Muhammad Raziq, Reader for the respondents present. '

The representative of the respoﬁdents-submitted writtenrj' "
reply on behalf of the respondents. The appeal i_s aSsigned to
D.B for arguménts on 16.10.2019. The appellant may submit .
rejoinder, if any, Within a fortnight.- ‘ | |

mC'hairm

16.10.2019 Counsel for the appellant present. Mr. Ziaullah, DDA -

~alongwith Mr. M. Razig, Reader for respondents present.
Learned ,counseli for the appellant submitted_'rej'oi_nder'
which is placed on file. Learned counsel for the appeliant
requested that complete record of the de-novo énquiry
may be produced by the respondents well before the next
date of hearing. Adjourned. - To come up for such record
and arguments on 02.12.2019 before D.B. |

Mﬂbe/r Member
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©175/19
11.04.2019 Appellant in person and Addl. AG for the .
respondents present. o
Learned AAG requests for time to 'procure-'thef

reply/comments from the respondents. Adjoumed- to
17.05.2019 before S.B. '

17.05.2019 Learned counsel for the appellant present. Written
reply not submitted. Muhammad Raziq H.C 'repfesen’tati've of |
respondent department present and seeks time to furnish
written reply/comments. Granted. To come ﬁp for written -

reply/comments on 02.07.2019 before S.B.- : o

Member -

02.07.2019 Appellant in person present. Mr. Kabirullah Khattak
learned Additional Advocate General alongwith Mr. Razi'qh_ .
Head Constable represeqfative of the respondents preéent -

~and seeks time to f.umiﬂé’h written reply/comméhté.'

Adjourned. To come up for written reply/comments on

“ ) . /
| 28.08.2019 before S.B. , m

. Member



el : .
4 ) i &3’}{:,{;‘ LAl S 1T &!l{‘. ‘”‘

05.03.2019 Counsel for appellant Muhammad Sajid present.‘Preliminary
érguments heard. It was contended by learned counsel for t:he appellant A
'tilat the appellant was serving in Police Department- as Constable. It was
further contended that major penalty of dismissal from service was
imposed upon the appeliant vide order dated 20.01.2017 on the allegation
of involvement in criminal case under section 9CNCA. It was further
contend?d that the appellant filed service appeal which was partially
e accepte’él on 02.07.2018 and the respondent—depaﬁment waé directed to
| conduct de-novo inquiry in the mode and manner prescrib"éd- under the
Police Rules, 197\5 butthe -réspondent-departrnent has not conducted the
’de-novo inquiry in the mode and manner prescribed undelr the Police
Rﬁles, 1975 and as per direction of this Tribunal in the aforesaid judgment.
and the appellant was again imposed major penalty of dismissal from
service vide order dated 25.08.2018. The appellant filed departmental
appeal 0 16.11.2018 which was rejected on 16.01.2019 hence, the present '
- service appeal on 16.02.2019. It was further contended that neither any
show-cause notice was served upon the appellant nor opi)oftunity of
personal heafing and defence was provided to the appellant t:herefore, the

impugned order is illegal and liable to be set-aside..

The confention raised by the learned counsel for theﬂappellant
needs consideration. The appeal is admitted for regular hearing subject to
all legal objections. The appellant is directed to deposit security and
process fee within 10 days, thereafter, notice be issued to theT respondents |

for written reply/comments for 11.04.2019 before S.B.

’ ) 14
| (MUHMD AMIN KHAN KUNDI)
'MEMBER
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Form- A

FORM OF ORDER SHEET
Court of :
Case No. 17%/2019
S.No. | Date of order Order or other procee‘dings with signature of judge
proceedings )
1 2 3

1 06/2/201Gwm = The appeal of Mr. Muhammad Sajid prggggted today by Mr.
Rizwanullah Advocate may be-entered in the Institution Register and put

up to the Worthy Chairman for proper order X{ease.
| RECETRAR S 6 >
7- This case is entrusted to S. Bench for preliminary hearing to be

put up there on- (" 3 - / 7

CHAIRMAN

e ————— _._§, _ .
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. BEFORE THE HON’BLE CHAIRMAN KHYBER PAKHTUNKHWA
' SERVICE TRIBUNAL, PESHAWAR
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1 Muhammad Sajid Ex-FC No.2577, Police Station Anti-Corruption, Peshawar.

APPELLANT

VERSUS

1. The Provincial Police Officer, Government of Khyber Pakhtunkhwa etc.

'RESPONDENTS -
INDEX
S.Noﬁ Particulars Annexure Pages #

1 | Service Appeal " _ 1-8

2 | Affidavit _ 9

3 | Copy of FIR dated 18-06-2014. A 10

4 | Copy of judgment of learned ASJ dated B 11-29
16-03-2015

5 | Copy of charge sheet C 30

6 | Copy of reply to charge sheet D 31-32

7 | Copy of enquiry report E 33

8 | Copy of de-novo enquiry report dated F 34-35
29-06-2016

9 | Copy of impugned order dated 20-01-2017 G 36

10 | Copy of judgment of this Tribunal dated H 37-40
02-07-2018

11 | Copy of impugned order dated 30-10-2018 | I 41

12 [Copy of departmental appeal dated J 4243
16-11-2018

L onsEE
.



13 | Copy of rejection order dated 16-01-2019 K 44
14 | Wakalatnama _ -
Appellant
Through
Dated: 06-02-2019 _ : Rizwanullah

Advocate High Court, Peshawar
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Q BEFORE THE HON’BLE CHAIRMAN; KHYBER PAKHTUNKHWA

Service Appeal No. f 1 ’) /2019

Peshawar.

SERVICE TRIBUNAL, PESHAWAR .. = .

Service Tribunal

= Lt
Diary Nao. _.L;_‘S_

Dated

- 06 /2 [20)
1.  Muhammad Sajid Ex—FC No 2577, Police Station Anti-Corruption, 7

APPELLANT

YERSUS

1. The Provincial Police Officer, Government of Khyber Pakhtunkhwa.

2. The Capital City Police Officer, Peshawar.

- 3. The Superintendent of Police, Headqdarter, Peshawar.

=i eﬂ*ﬂmﬂ:@y

Registﬁgn:
&g

RESPONDENTS

APPEAL UNDER SECTION 4 OF THE

KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 AGAINST THE

IMPUGNED ORDER DATED 30-10-2018

PASSED BY THE SUPERINTENDENT

OF POLICE HEADQUARTER

PESHAWAR __ (RESPONDENT NO. 3)
WHEREBY _THE _APPELLANT _WAS
AWARDED _MAJOR _PENALTY _OF
DISMISSAL FROM_SERVICE AGAINST
WHICH A DEPARTMENTAL APPEAL
WAS FILED WITH THE CAPITAL CITY
POLICE OFFICER (RESPONDENT NO.2)
ON _16-11-2018 BUT THE SAME WAS
REJECTED ON 16-01-2019 .
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Prayer in Appeal

By accepting this appeal, the impugned orders
dated 30-10-2018 and 16-01-2019 may very graciously
be set aside and the appellant may Kkindly be
reinstated in service with full back wages and benefits.

Any other relief deemed appropriate in the
circumstances of the case, not specifically asked for,
may also be granted to the appellant.

Respectfully Sheweth,

Short facts giving rise to the present appeal are as under:-

1. That the appellant joined the Police force in-capacity as Constable in
the year 2007. After his induction, he was deputed for mandatory

training who completed it successfully.

2. That the appellant was falsely involved in a criminal case vide FIR
No.218 dated '18-06-2014 U/S 9-CNSA/I5AA, Police Station
Sardhari Charsadda for taking Chars and Pistol. He faced trial and
acquitted by the Hon’ble Additional Sessions Judge-I/JSC, _Charsadda'
of the charges vide judgment dated 16-03-2015.

(Copies of FIR & Judgment
are appended as Annex-A & B)

3. That the appellant was placed under suspension and he was also
served with a charge sheet for the aforesaid reasons. He submitted
reply and denied the allegations and termed it as fallacious, malicious

and misconceived.

(Copies of charge sheet &
reply are appended as Annex-
C&D.
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That the above ;Y‘eply ‘Was not found satisfactory and Deputy
Superintendent of Police, Subrub Circle was appointed as Enquiry
Officer in the matter. He conducted discreet Enquiry’ and the

following recommendations were made:

“Im circumstances, this office
recommends that subject accused
officials deserve to be released from
suspension provided under R/r 16.17
PR 1934 and the instant enquiry may

be filed without any further action”

(Copy of enquiry report is
appended is Annex-E)

That the Competent Authority (respondent No.3) was not agreed with
the said findings of Enquiry Officer and Muhammad Yaseen Khan,
Deputy Superintendent of Police, Saddar Circle, Peshawar was
nominated to conduct de-novo enquiry in the matter. He conducted
the so-called enquiry and held the appellant guilty of the allegationsﬁ
vide report dated 29-06-2016. Ultimately, the appellant was awarded

major penalty of dismissal from service on 20-01-2017.

(Copies of de-novo enquiry
and impugned order are
appended as Annexure-F &
G).

That the appellant after exhausting departmental/revisional remedy,
invoked the jurisdiction of this Hon’ble Tribunal by way of ﬁling
Service Appeal No. 993/2017 praying therein that the impugned order
may graciously be set aside and the appellant may kindly be reinstated

with full back wages and benefits.

That this Hon’ble Tribunal vide judgment dated 02-07-2018 partially
accepted the appeal and reinstated the appellant in service. “However,

the respondent-department was directed to conduct de-novo enquiry



10.

11.

12.
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according t“;)l'p'i'escribe law and riles within a period of 90 days from

the receipt of judgment”.

(Copy of judgment is
appended as Annex-H)

That after receipt of judgment by the Competent Authority
(respondent No.3), one Niaz Muhammad, Inspector Police Lines was
appointed as Enquiry Officer in order to conduct de-novo enquiry. He
finalized the so-called enquiry and held the appellant guilty of the
allegations and recommended him for major penalty but the report of

such enquiry was not provided to him.

That in the light of above findings of Enquiry Officer, the appellant
was straight-away awarded harsh and extreme penalty of dismissal

from service in utter violation of law vide order dated 30-10-2018.

(Copy of impugned order is
appended as Annex-I)

Thét the appellant felt aggrieved by the said order, filed
a departmental appeal with the Capital City Police Officer
(respondent No.2) on 16-11-2018 but the same was rejectv’on
16-01-2019.

(Copies of departmental
appeal and its rejection order
are appended as Annex-J & K)

That the appellant is jobless since his dismissal from service.

That the appellant now files this service appeal before this Hon’ble

Tribunal inter-alia on the following grounds:
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GROUNDS OF APPEAL

A.

That respondents have not treated appellant in accordance with law,
rules and policy on the sﬁbject and acted in violation of Article 4 of
the Constitution of Islamic Republic of Pakistan, 1973. Therefore,

the impugned orders are not against the legal norms of justice. |

That the de-novo enquiry was not conducted in a manner prescribed
by law as neither any witness was examined in the presence of
appellant nor he was provided any opportunity of cross examination
in order to impeach the credibility of the witnesses if any appeared
against him. Similarly, he was also not provided any chance to
produce his defence in support of his version. The above defect in
enquiry proceeding is sufficient to declare entire process as sham and
distrustful. Right of fair trial is @ fundamental right by dint of which a
person is entitled to a fair trial and due process of law. The appellant
has been deprived of his indispensable fundamental right of fair trial
as enshrined in Article 10-A of the Constitution of Islamic Republic
of Pakistan, 1973. Thus, the report of Enquiry Officer is pe&erse and

the same is not sustainable under the law.

That the Competent Authority (respondent No.3) was under statutory
obligation to have considered the case of appellant in its true
perspective and also in accordance with law and to see whether the
de-novo enquiry was conducted in consonance with law as well as
according to the order passed by this Hon’ble Tribunal and that the
allegations thereof were proved against the appellant without any
shadow of doubt or otherwise. But he has overlooked this important
aspect of the case without any cogent and valid reasons and awarded
him harsh and extreme penalty of dismissal from service despite the
fact that there was no iota of evidence to connect the appellant with
the commission of misconduct. Moreover, the said Authority
(respondent No.3) was also legally bound to have served the appellant
with a show cause notice alongwith copy of enquiry report so as to

offer proper reply of the same and rebut the findings of the Enquiry
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Officer. But he took no pain to do so and blatantly violated the law
laid down by august Supreme Court of Pakistan in various judgments.
Akin, the appellant was also not provided any opportunity of personal
hearing before passing the impugned order and as such violated the
law laid down by august Supreme Court of Pakistan reported in
2006-SCMR-1641 (citation-c). The relevant citation is mentioned

below:

2006-SCMR-1641

(citation-c)
—--Rr. 4(b), 5 & 6---Inquiry
proceedings---Major penalty,

imposition of---Personal hearing to
civil servant, opportunity of---
Scope---Such epportunity must be
afforded by the  authority
competent to impose major penalty
or his delegatee.

Thus, the impugned orders are liable to be set aside on this count

alone.

That it is evident that the impugned order was also passed on the basis
of previous enquiry despite the fact that such enquiry was declared as
farce and mockery in the eye of law by this Hon’ble Tribunal and that
the impugned order based on such enquiry was set aside and the
appellant was reinstated in service. Therefore, the Competent
Authority (respondent No.3) was not justified at-all to consider the
previous enquiry while passing the impugned order. But he was
reluctant and bent upon to award punishment to the appellant in any
way. Hence, the impugned orders are against the spirit of

administration of justice.

That the Appellant Authority (respondent No.2) was under statutory
obligation to have applied his independent mind to the merit of

the case by taking notice about the illegality and lapses committed
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by the Enquiry Officer as well as the Competent Authority
(respondent No.2) as enumerated in Para-B to D above. But he failed
to do so and rejected the departmental appeal without any cogent

 reasons. Therefore, the impugned orders are not tenable under the law.

That when the appellant was acquitted from the criminal case in FIR
No. 218 dated 18-04-2014 thereafter, there remain no ground to
penalize the appellant on that charge. Thus, the impugned orders are

not sustainable on this count alone.

That the impugned orders are against law, facts of the case and norms
of natural justice. Therefore, the same are not warranted under the

law.

That the respondent No. 2 & 3 have passed the impugned orders
in mechanical manner and the same are perfunctory as well as
non-speaking and also against the basic principle of administration of

justice. Thus, the impugned orders are bad in law.

That the impugned orders are based on conjectures and surmises.

Hence, the same are against the legal norms of justice.

That the appellant would like to seek the permission of this Hon’ble

Tribunal to advance some more grounds at the time of arguments.

In view of the above narrated facts and grounds,
it is, therefore, humbly prayed that the impugned orders dated 30-10-2018 and
16-01-2019 may very graciously be set aside and the appellant may kindly be

reinstated in service with full back wages and benefits.
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Any other relief deemed proper and just in the circumstances of the

case, may also be granted. M
/(

Appellant

Dated: 06-2-2019 Rizwanullah
: M.A.LL.B
Advocate High Court, Peshawar.

Through



‘ BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 12019

1. Muhammad Sajid Ex-FC No.2577, Police Station Anti-Corruption, Peshawar.

APPELLANT

VERSUS

1. The Provincial Police Officer, Government of Khyber Pakhtunkhwa etc.

RESPONDENTS

AFFIDAVIT

I, Muhammad Sajid Ex-FC No.2577, Police Station Anti-Corruption,
Peshawar, do hereby solemnly affirm and declare that the contents of the
accompanied Service Appeal are true and correct to the best of my knowledge and

belief and that nothing has been concealed from this Hon’ble Tribunal.

>

DEPONENT
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b g KHALID KHAN ADDITIONAL SESSIONS JUDG‘ I7Jsc, :

b SR CHARSADDA i
P H 1 — .
CNSA NO: 45/14 OF 2014 P2 ) =

Date of institution: 12209.2014 % ~
, DATE OF DECISION: 146.03.2015 :
‘L“ o THE STATE .. .\/ERSUC. .. iloor Mohamrcad aged about -

—— 29/30 Years s/c Mir Rchman 2.
“ﬂ@“ Jamdad agad abouf 25/2% Years
&%\ s/o Ramdad both /o Sarband
- N2\ Peshawar 3. Scjid aged abcut 29/30 ¢
& g yearss/o Ayuk. 4. Muhamrcd Zahid-
s aged about 27,30 y=ars 3/0 Gul :
=7/ Khar .residens of Matasni District
, Peshawar.
i (Accused focing trial).

Chcxrgcd vidle FIR # 218, Dated 18.06.2014, U/S ‘) C CNSA,
" Police Siahon Sardheri.

. e = ke e e .

JUDGMENT

Accused nci:lmed above facec iriclin case =R # 218,

’ 1 .
)ﬂf_q’fed 18.06.2014 u/s 9-C CNSA Pclice Station, Sarderi.

Brief facts of the prosecution case are that on
18.06.2014, the complainant during. mobile rjo’rrcliing

received information about smruz glmc O° narcoizs in the
P ‘.t

shape of chars on Palosa road -owcres Nisatia On this
information, the complainan- alongwith oths- police
officials conducted Nakabandi en trs spotted place. In

! R ‘ J
the meanwhile, a Motor car beolring MNG.B-€017/Feshawar

A

e
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© was stopped for the purpose - of c;heck'ng. The driver

o

disclosed his name as Jomdod, the person sitting in front
seat as Noor Muhammad, whereas, two voung boys
sfﬁing in the rear seat disclésed their names ¢s Soj‘id and
Zahid. Upon.seorch, the corﬁploinon’r recovered. a 30
bore pistol dlongwi’rh charger containing 15 live rounds
from the possession of accused Lahid, wherzas, during
search of the Motor car, the éomploinoh’r recovered 05
péckets charas .f;om benedfh the drivef séo’f, 05 packets

from beneath seat of Noor Mohammad, 05 pé:kefs each

lying near accused Zahid and Sajid. Fach pcuc-:kol was

ﬂ_\ weighed and was of 1000 grams (total 20000 g'oms)’. The

/ /

3

co'mploinont took into possession the contrakand, arms

dnd ammunition as well as motorcar and d-afted fhe

g 'f"' (Jrcrsno on ’fhe basis of which the msfom‘ case F.I.R was

registered. .

¥
Affer conclusion.of investigation, case in hand came

up for ’mol During the trial, relevant copies were provuded
to the accused u/s 265-C Cr. PC. Formal Chorge was

framed on 13.10.2014, wherem, occqsed facing. trial

denied the allegations and opted: to faze frial.

Prosecution was,

therefore, allowed to prcduce  its

evidence.

:n

T
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order to substantiate the Charge., The substance of their ‘

B A
1
deposition is given below:. : |

S. PW-lis Aimeer Shah Khan AS:

He has stateq that on the day of OCCurrence he |

»
— o




each packet and each packet wes; confoming 1000
grams chars. He sealed the same in pcre g No.1 fﬂ 20 for IR
the purpose of FSL and the remommg 19900 grarn chars

were sealed in porco; No.21. He took inta Possession the

; f sqid chars vide recovery memo Ex. PW1,; i1 the prmence
“i}{ : of marging| withesses namely, Danyal ang Shehnyar. The
; ';_ case property sealed into porcel No. 21 s procjuced :
| before the court wh:ch is Ex. P- Thereof"er, he craffed ;
; the Murosulc Ex. PA/] and sem‘ the Murasiig ﬂ“rough
!

it

Constable Shehriyar for the regusfrohon o7 the case The

nvesiiqeling Oficzex o Pared he sile plen on his insicnee

- "'ond pomlcmon The ubove Inenfioned documents, vrhich:

,ore Correct and correctly begr his SIQnofure

.
5
7/

6. PW-2is Donyol No. 1056 Police Station f\IS“‘ffO 3
[ 4
He has stated that during the days of ocourrence he

Was posted qf Police Station Sardheri. He i3 marginal

witness to the recovery memo Ex. Pw2/1. Cni.the day of

OCcurrence he in the Company of Aimir Shak Khan ang
=D




other officials were on gasht and Ajmeer Shah Khan hod

received some information upon which they mcude

Nokohoncﬂ in the meanwhile mo’rorcor came which was

sfopped and searched. upon the said search chars
weighing 5/5 Kg beneath the feet of each of the oocused
was recovered. They also brought down Zahid accused. . '
who was hov}ng a pistol olongwi‘rh 15 rounds in his
poésession which was without number. Then they brough’r
oot down driver Jamdad, then ’rhey prought down occused ) |

Noor Muhammad from the from‘ seat and then Sajid from
. fhe rear seat. The complomon’r prepared recovery memo

. henhey ook he sanic o The Police station. They IOOk

the ‘motorcar to the Police Station. All the proceedings

i'f.hove been completed in 40/45 minutes. His sfo’remen’r i
\’A(o recorded by the Investigating Officer: The motorcar is

P-2, while the 30 bore pistol alongwith ils live rounds is P-3.
|
(STO by the defense counsels sfrongly .objecfed the

exhibition of motorcar P-2 that it is not the case properfy

i.e. motorcar of the msfom‘ case rather, the cose propdrty ‘
of another case has been brought to the court todo? for
exhibition). The above 'mentioned recovery memo which:

is correct and correcily bears his signature as well as

signature of other marginal witness.

Aiest®d




5 s > (18)
7. PW-3is Shujat Khan, Inspector: ) ‘

He has stateq that during the days of cccurrence he

A
was CO (Carcfe Officer) Head Quarte: Charsadda. He . ' H
nnferrogofed accused facing trial in fhe Police Station , :
whule on the foliowmg day i.e. 20.06. 201 4 he produced the
occused before the court for further five days Custody

which was turned down. and occused werz2 ordered to

jUdICIOl lock up vide’ Gpplrcoﬂon EXFW3/1, \/lde
application EXPW3/2, He sent a letter 1o the deporfmenf

against c:ccused Mohammag Sajid No.2577

wry

anticorruption Peshawar, Mohammad Lchid No. 1791 HC.

i He recordod stalemeni of aceosed unecley - <lion 161 Cr.

8 ‘PCX\ Thereoffer admitted the accused fazing trial to Sub

Z /Chorsoddo The obove me.moned dccuments, whrch

PR U —

8. PW4 is QOISOI’ Khon ASl Polnce So‘ncn Sardheri

I
Cborsoddo I

. i L
He hos stated that on receipt of Murasila, he has

I
correctly j INCorporated ijts con‘renis into FIR Ex. PA which is

correct and correctly beors his signature

9. PW-5is ljaz Khan SHO Police Station Charsadda:

ev V‘mr .
gl

py‘ng ’\E}

©HWE
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i \J——/evadence

Atiested

He has siated that cluring the days of occurrence, he
was posted as SHO Police Station  Sardheri. Aftar

registration of the FIR, Ccopy of the same was handec ovar

" to him and so he started investigation in the instant case

and proceeded to the spol and prepared the site plar; Ex.
PB at the instance of complainant. He has recorded
stcfemenfs of the PWs u/s 161 Cr, PC. Vide his opphconcn
Ex. PW5/1, he produced the accused facing trial before
the judicial moglsfro:e for 5 days polace custody, but one
doy cusrody was granted by the court. FSL report whick
Was in posmve was received by Qaisar Khan SI/CIO wiich
is EX.PK. Afler compleiion of investigation he submitied

Lomp!ete challan ogomst the accused facing frial. “he

Mob\ovi-: mem‘loned documents, Wh!Chl are correct cnd -

iy bear his signatures.

ith the statement of {PW-05), prosecution closed its
therefore, sfotemenf of the accused was
recorded u/s 342 Cr. PC. Accused did not opt to producze
evidence in his defense nor opted to be examined or
oath, Hence, arguments of the learned Assistant Public

Prosecutor and learned counsel for accused dlreadly

heard ang record perused.

-

’
A e ——
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1. Learned state co;nsel hos.or'gued that recovery of
huge quon'ﬁiy of nc&rcoilics effected fro'm the vericle
wherein all ’fhé four accused facing trial were present and’
the said recovery also effected form the seats of al. the
accused. That the recovery witnesses are police officials,
but police officials are as good witnesses as others. “hat

PWs are consistent on the .point of ?:ecovery end sther .

material points of other prcceedings ‘and despie lengthy

!

cross-examination on the FWs nothirg has been brought
on record in favour of the accused. Ihq’r FSL report is also

in posilive which suppaotls sroseculion case. That there is

no question of false implication as there is no reascn “or

(22N :

{2 prosecution has proved its case against accused
! :

/
S ing trial beyond shadow of reasonable coubt. That

accused may be ceonvicted and sentenced in

accordance with lavy.
12.  On the other hand learned ccunsel for the accused
facing trial has argued that from the verv inception-

prosecution case is doubtful, as on the poin: of alleged




—————n
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/o LA

/ . four accused the recovery effected and :ome where it is

~5 - - stated that recovery effected near the occused That it is
’ : - !
/ ’ ', also strange that why all the four aczused have hac the v

the same was allegedly képtvopen by the occused._ That it

T . ' . alleged narcotics in such an equal manner and that why
|
{
2

is also not clear on record that who amorgst the PW: has - ,

effected the alleged recovery. Tho:t -complainant has

shown with him two officials and it is dlso alleged thal one

b of that officidls was hended over —MUrasilc for Police E
i&' . Station for regrs’rro’non of cose then 1|ow “he two officials ‘;
have taken two vehrcles as shown cxtwd four aczused to !
the Police Slalion o he alleged pjoc‘e of oc:u:'rence *!

!
ere Is no resistance or struggle by “he accused for

| site plan is silent about that other three points and other
% details, thus the site plan is also not supporting ’rhe
i ]
!
i

prosecution case. That on the point of leaving the Police
: Station for gasht the statement of complainant is
ed
siest - -
| contradictory. That oltegedly only narcotics and pisto was

recovered from the accused and nothing else other than

f_l:\e Es)c:rid recovery was recovered from the accused. That




on gasht of lage gng on

receiving informration about smuggling of

- — rtr— a— -

narcotics ha mad Nokobondi, meanwhile
motorcar beoring No. B-6017, Peshawaqr a
Came and stopped. for the pL,;rposc-:‘~ of
checking. Tnat the persons in the cqr

disclosed their names c:r)d on thejr Personaql
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.seorch nothing was recovere:d from the
three persons while from one Zahid 30 bore
'pis’rol and 15 rounE:is were recovered. That
then the fcor wos‘ searched and from
beneath seat of driver and other front seat
5/5 pccket' chars were recovered and
similarly from ’rhe'recr seat 5/5 popke’ts near
the occus;ed Sajid and Zahor récovered. i

Comploinoht of ’fhe: case  Was

examined as PW-1 who in his examination in

chicf has stated that he cde-boarded the

accused facing 111'1! from the said vehicle

and made their search. Further has sTo’red

" ;Tho’f the vehicle was searched and during

| ”se‘orch from the driving seat of dnver‘
.~ Jamdad 5 pocke;s chars was reCOV°red
and from the seat of Noor Muhommod 5
packets chars was recoverad and mmﬂorly
f(om the seat of SJjid and Zahid 5/5 pocké‘rs
from each accuszd was recove(ed. In the
FIR form front séaf beneath the recovery was

allegedly effected but in court statement it is

WA stated  that -from  the seat of Noor




.+ Muhammad and Jamdad recovery was C
made instead of éoying of the recovery from
beneath the front, seat. Simiio?ly, in the rear

seat near two of the accused the recovery is

- dlleged, but in court s’rofemep’r it is stated

: |
that from seat of Sqjid and zahid 5/5 rcackets

-from each accused was recovered. It is also

B 57
.o - . - e
T g ATL L i AR
- -

not stated by PW-1 in his examination in chief

that who effected the recovery, but in cross
j ‘ exo.minoﬁon this PW has stated that He'
made search -of the vehicle through
i : conslerbler, Slit.-ln;i_y( oand Danyal and  he
1 was also present with them. That he w:os told -
by constable Danyal Khan about the
, pfésence of chars in. the vehicle.

. ‘Volunteered, that he was  personally

o '“'observmg ’rhe same. The foregoing d iscussed
sifuation is very much clear that complairant
himself has not effected the recovary and

the situaition also suggest that he himself has

gD not witnessed the actual recovery as

alleged in the FIR. Similarly, PW-2 who is-the

gyAneh
s W8ffeged witness to the recovery has also not

-

\(’V(j
w .
Z
(4°)]
2,
®
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stated in his examination in chief th

[eresiigg ficl froyy,, e iy VehiCe and macle ‘ '
'
//;\";- L heir search [y PW-2  in his Cross-
X .~ R )




*a

Presence of the, chars in ve;!'hicie and that
some of jhelpocke.fs were br;oughi out from'
the vehicle by constable Danyal Khan and -
some of the cHars wc;s briough' out by

constable Shehriyar  Khan whrch further

c!orifies that the complainant himself has not

effected alleged recovery and so ha cannot "

fu
say that wherefrom or from whom the ‘ ' !

dlleged recovery. \:vos éffecfed anc this also
.not case of ﬂ?e Prosecution fhot_ ol!eéed ¥
-recovery effecfed‘hy Nelle (?om‘tahlm. PW-] ' S
in his Cross-examinalion has stated “hat he
Wwas on gahst of the llaga from 12:00 noon,
~\bu§;ust after the said sentence this PW has

-~

¢ st' fed that ‘he left the Police Station in the l

ehriyar Khan and driver Manzoor at 1705
. hours as Per DD of Police Station vids Mad
No.17. So, this PW-] has himself contradicted
his stance of receiving information about the

alleged sSmuggling and being on gasht from

T v 12:00 noon. This pwy has also for the first time
S l:"\b

5 Jugge
infroduced onother OffICIOI driver Marzoor as

sted

e
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- in the FIR this Manzoor was 'bof shown in his
company. PW-I has ciso stcz’téd in his Cross-
examination that he ccnnof say that as to
whether each packet has several slabs o-
single slap. PW-1 has also stated in his cross-

)

examination that Murasila was sent througt

Shehriyar Khan constable to the Police

Station and PW-5 has stated thet he has met
Aimeer shah Khan/Pw-) at about 1945 hours
and site plan prepadred on the spot, but PW-2
in his cross-examination has- stated “Ahm‘ the
molorear was rivis iy Ihe diver of the

i

i pig: Mobile while the rnobile vehicle was driven
b (2 he)
S

-

by Aimeer Shah Khan ASj alongwith the

gcﬁc-éused facing trial. When PW-5 hcs joined
4-‘:" Ir "'

A ‘*éﬂ“comproincm as dlieged ard prepared
the site plan as ofleged, then why e was
not shown in the Company foy laking the
Aaccused and vehicle to the Poli'ce. Station,
while presence of mobile(ond Srive- isr not
mentioned in the FIR but s infroducez in the

court statement by PW-1 and PW-2. FW-2 in

his Cross-examination has stated at he

Tt

-
- e— .
- - ——t -

RIS o P,
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cannot say ’rhof‘ 'The said c?cnr Was vitz or
corolla. PW-2 has sto’red‘ in- his cross-
examination that first recovery was effected
form the accused ‘Noor Muhammad and
that he cannot identify the occused'presenf
in the court that who was driving the vehicle.
.PW-3 has stated in his cross-examination ’rHot

he has not examined the vehicle as the

same was not shown to him.

that PWs have not only contradicted each
olher on the point of dlieged recovery byt

- Clsoon other dlleged proceedings.

So far as the site plan of the alleged

Fos.
s S

- PB and in the same there are only three

-and the said other Three‘ points have not
been explained and no other point given to
show the presence of mobile vehicle, bolice
officials etc, thus the sife plan Ex. PB also not

supporting  the prosecution case. Ag

N

= L‘;;\m‘:‘h"m"—'"\ch g%%/
I W =14 LB AN <2 .
Sepy R it oons Judgs . “‘.La

Lol Dist & S
2

So from the above discussion.it is Clear

pf_oce’of occurrence is concerned the same
4

points except the accused shown in a car ,

sied
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Prosecution.

even on Nakabandi

cose against the dccused

beyond

: . 17

discussed cbove this piece of evidenge also

| belies PW-1 ang PW-2.
In the insfdnf case PW in whose custody
the alleged samples were il sending to FSL
Was not examined and similarly the person

who has alleged taken the samgiles to the

. FSU for report has Qlso not been examined,

FSL Peshawar on 03, 07 2014 and so fhere is a

cons:deroble delay in the FSL report which is

Un-axplainad rnu! RS UYL 1] Ihe

the same was not

Thréwh away.

In the light of overall above discussed

sn’ruohon prosecuhon has failed to prove jts

facing  trig

shadow of reasonable doubf_,

Atiested
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are in custody,. fhey be set free, if not

required in any other case.

4. Case property Confiscated to the state

including fhe motorcar bearing No. B-6017-

Peshawar as accused have denied the

recovery of sQid motorcar from

record qs owner of. {he same to whom

nolice  ha R0 Heuined Ly he

Provisions of Conlrol of Nurcolics Subsiances

Act 1997 o

ter its Completiyn.

nsigned to the RR af
XN

an

Chomodda

}
Addl: Sessions ]

Charsaddq

Add: Sessions Judge-i/sc

dge-l/JsC,
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CHARGE SHEET

I, Superintendent of Police, Headquarters, Capital City Police
peShawar, as a competent authority, hereby, charge that
HC Muhammad Zahid No.1791 & FC_Sajid No.2577 of Capital City
Police Peshawar with the following irregularities.

"That you_following_Constables while posted mentioned against

ach their names were involved in a criminal case vide FIR No.218

dated 18.06.2014 U/S 9CCNSA PS Santfdmdn

S # | Name & No. Posting )

01 HC Muhammad Zahid 1791 PS Daudazi

02 FC Sajid 2577 Anti Corruption

This amounts to gross misconduct on your part and is against :
the discipline of the force.” )

'YQU are, therefore, required to submit your written defence within 1
seven days of the receipt of this charge sheet to the Enquiry Officer !
committee, as  the case may be. e !

Your written defence, if any, should reach Eh{é}lfi-i"E‘hquiry
Officer/Committee within-the specified period, failing which“tli‘,t;.‘ 'sﬁall be
presumed that have no defence to put in and in that éﬁge ekparte
action shall follow against you. '\

Intimate whether you desire to be heard in person. .-

‘ S'\‘V—D

TR

A statemhent of allegation is enclosed.

I NT OF POLICE,
HEADQUARTERS, PESHAWAR

Scanned by CamScanner
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SUBURB CIRCLE PISHAW/R

NM0:_ 33 4/ S DATEL: u;/ 22/ 2015

"Id|n

N __... S
Depaf{mc‘“ /\/ ,) __'-) -~

al en

en Quiry in ha I TRTII . il — o
fdorsemcnt NO 15Z/6/PA din y : il veas selergd to this office vide arder of ,,.q,,,,./,,.u,
(] fICCrS they bein ated G5

Safdherl 0‘“”(!(:

¢\ -,
2017 o gndes to asgertam the misconduct apsing the aboue

§ reportedly invelved o
harsadds, vee in 3 eriing! case vide FIR 213 d118.6.2004 /s 9CCHSA S {

'

" f"// /

: Short facts are tha: hoth
.mely Noor Muhammad and )

6017/p
eshawar and \
T ~lem o
\\'L'![_‘,hmg 20 KGs were - ¢ keld curing Naka Barth, er the spotted place. Charras, total 20 paczels
Mentioned above. Al Tcwnrcc‘ they were booked by tocal poiice PS Sardheri ufs GCLNSA it HIR
1] . K . —
he accused, including the sulject police officials were arrested and .mu

completion of S
131V »
iavestigaiion, they were commitied to judicial lockup.

v a Pyeo tar

the abiove sialed sccused officers, in the company of co-acouned
maad e
andad were found, dadticking narcotics in @ motor car RC o B

The ac
cused police officials faced trial in the court of learned Additional District and Session

Judge Charsadd
narcotics A and vide order dated 16.2.15 were acquitted {rom the a"Q[’,Cd charge of trafficking

stoed J:;fjn‘::f::‘::: l;rlifccdings, tcf.u:'ru(l tn this "”.im werte kept peading Gl the dispozal ol afore

3¢, accused officials have subimitted attested copy of the conrt judgineal wineh
along Wfil? other record waas thurauphly examined/sonsulied. [0 would be appropriate to clarify that i
the evidence of the criminal case are recorded in this office, it thall not seeve: the puapose becanse the

Iéarned judge has shattered the inteprity amd veracity of tieee PWe, iheeefore they Bave bret ed

unlrusl \"orthy/unbcllc vable witnesses.

o

It may be added here, razher werth of clarification nat e Hon'sbie Supreme Court of Pakitinn
inits reported judyment PU 2021 5, Pape 253 bas <leaniy otrerved that there i o shadesin actue bl
il Moreover, lulo ll. 3 193'1JJI’UVIUC" that any personad

and every acquittal is honorable acgu
'm.lll“ eecet 11:0 provisgs, contaned

acquitted by the criminal couet, shall not be purrustinl xii'plltnh
their in. The court judgment do ot sdiate any extephon, contained 1 the provisas of rule 16.4,

therefore no.consileration can be extended, Lo take any evidenee in the case.

In circumstances, this office recommends that subject accuy d officials deserve to bereleased

from Suspr;:).lon, nrovided u/r 16.
o p——mEE—
acnon ‘;‘«

s = Al relevont documents are enclostd herewith, \\ ’\
ANV

OEPUTY SUPERINTENDENT-OF POLICH
SUBRUB CIRCLE PESHAWAR

.

)
g ! ok e .
- . wnid : -
Attested
ATTES e g
j |

f‘ ] y"Ky Scanned by CamScanner

No QOI Y

OFFICE OF THE DEPUTY SUFERIHTENDENT OF pOLICE 2 ,)
- .‘ s

° .
tre art lmdn V\V\QX"‘
M_’_ ) police rules 1975, apainst con-table Sajid Ho 2577 ang | HC Muhnynad

37 PR 1924 and the instant anulry muy be fited with out any further -

-0./.)
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‘fThe Supenntendent of Pollce I
Rars: Pashawar, .- . N L
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SUBJECT: DENOVE ENQUIRY AGAINST HC ZAHID NO.'1791 AND FC SAJID NO. 2577,
Memo: ' - ' - 1
Please refer to your office end: No. 198/€/PA dated 16.09.2015 on the s
above, : J

ALLEGAT|ONS:

|
|
|
|
a |
w t
!

It is submitted that the denove en'ciullry= hasl

been

o

narked to the unders:gned by

competent authority against: the following Constables namely HC Muhammad Zahid NO' 1791 ‘of PS

|
Daudtat and FC Sajid No. 2577 of PS Anti-Corruption as: they commltted
M‘W

dated 18 06.2014, u/s 9C- CNSA PS Sardehri Distt: Charsadda' In thi

P——

appointed as enquiry officer to scrutinize the conduct of the above accused offlclals

a crlmunal case V|de FIR No 218

s respect the unders:gned “was

. |
PROCEEDING; ' B

IR

It is submitted that in this connection first of alf the uﬁdersigned cailed all the officials

ASt Tajmeer Shah Constable Shahriyar No. 201, Constable Danneial No 1056 PS Sardehn Distt: Charsadda

as well as the accused Constable Sajid No. 2577 and Muhammad Zah:d

statements, while are placed on enquiry file.

i
}
|
i
| :

In this regard the undersigned visited to PS Sardehrl D
dated 07.11,15 accordingly and the undersigned checked aII the matter
Alto B/No. B-6017 in the limit of session Court. The:-.case file has bee
609/21 dated 10.09.14, .while the case property (Charé‘s:')'-has beeln dep
teceipt No. 163/19. B ' i

H l
STATEMENT OF ASI AJMEER SHAH. ;l '
i

pre——T

|stt Charsadda vide DD N

recc:rdI as well as the Mot: .

|
3

'n sent to DPP vide recelpt

‘|ted in to the PM Malkhana Vlde

- o | I ; "
He stated in his statement that on the same day he was informed about the smuggl'mg

i
of Narcotics by someone. However, he alongwith other potice party was lrushed to the spot and

| .
conducted Nakabandi at under pass Palosa Sardehri. During Nalfapandl

: . [
Bearing registration No. B-6017-Peshawar: was ‘coming.rushly toward

the Car for checking. However, he conducted search:df the Vehicle and also’ recovered 20-Kgs C

containing 5/5Kgs of every person. Lateron, they all 'élong with vehi

one Motor Car Vntz Sllwar Co[or

cle Motor Car’Vitz No. B-N

Peshawar and also reglstered a proper case vide FIR No 213 datelsd 18 06 2014, u/s 9C-CNSA

Sardehri. During search Driver disclosed his name as Jam Dad s/0|lmda

name as Noor Muhammad s/o Said Rahman rs/o Sarband and al 50 at the

ld, at the front seat dISClOSEd‘hIS

e near sated person dlsc!osed hns

name as Sajid s/o Ayoub r/b Sarband and as Zahid g.s/b .Gul IKhan'r/o Mattani. Now the caqe s

investigated by the investigation unit PS Sardehri Distt: Charsadda.l

No. 1791 and also recorded:thetr

Palosa'was signaled to stop‘ 58-‘

e

S




5 - e

/z_Tc* MENT OF CONSTABLE SHAHRlYAR AND DANYAL

r

; They both supported the version of the stateme e-AST Ajmeer Shah khan of
.’
!

fSardehn f |

/ STATEMENT OF CONSTABLE MUHAMMAD SAND. .

|
!

R LS

Constable Sapd stated his statement that he alongwrth Constable Zahid and others were BN

" proceeded to Palosa and’ also they chased by the police and also false y |mp1ecated by ASl Ajmeer ‘Shah

Khan. The AS} in-guestion involved falsely in the Narcotrcs case He ’further stated thati no any, th;{nks

. was recovered by the ASI Ajmeer Shah but he wrongly Nomlnated in the falls FIR. He further drsclosed
that in this connection he along wrth Constable Zahld confrned m Distt: Jail Charsadda about 09 Months '
accordingly. No any Narcotics was recovered wnth hrm, whrle the Ja:d quantrty charas has taken into

possession by local po.rce vide in case FtR No. 676, dated 18 12. ‘2013 ufs 9C-CNSA, recovery ZOKgs
Charas and also the said recovered charas has been: showed W|th t|hem He further stated’ that ‘he was'_

~ informed through his advocate that the said recovered Charas and M- Car Alto is the’ prevtous case

" property of the another case vide FIR No. 676, dated 18. 12. 2013 plloto copy of FIR is attached here with u

i
v

for ready reference.

STATEMENT OF CONSTABLE ZAHID.

He supported the statement of constable Sajld. i : : "

FINDING:

r ;
Keeping in view the enquiry conducted 50, far r}veals that a huge quantity charas 20-Kgs has '
1 Ch T
peen recovered from the above mentioned accused Constab\es name1y Muhammad“s d-and
Muhammad Zahid, accused Noor Muhammad s/o Mir Rahman ‘and Jamdad s/o Imdad contalnmg 5/5

packet from every accused in the Motor Car"'\'lrtz B/No 6017 %rlver color and also regrstered a propey

et

case vide FIR No. 218, dated 18.06.2014 u/s 9C—CNSA PS Sardihrl Durlng enquiry it was found that in
J——

the registered FIR agamst the officials mentroned no any entry f Engs and Chases No. of the in-question
Motor Car. While the undersigned found a Motor Car Alto Srlvq color on which installed a Number plate

B/No. 6017, Eng: No. 377749 and Chases No. 52 6284 parked idjthe hrmt of sessron court Charsadda

Nevertheless, it is recommended that ln the ‘suble t”matt

found’ gurlty from- the charge ievet- agamst «the

. z'-".*r S :
offrclals/accused were, re\easedufrom the Jail about the poor 'investlgatron of the case. Therefore, in this

respect an enqurry against the lnvestrgatton umt PS Sardehrr may be initiated’ that why the

"
accused/offrcrats were released from the Jarl about the poor rnvestlgatron Whne dunng

No proper inférmation i.e Eng:-Ch: Nos as well as make and module in. the m-qUestlon
i .
mention with FIR. All statements are attached for your kmcl perusal and information pleaSe Submrtted

.

. . please. .o . ' : . , pa e
f : : S i : N -
- ! ; . \ N N\,
. o L - (MUHAM EYASEEN KHAN}
: : P | DEPUTY SUPERINTENDENT OF POLICE ;

.5+ -, 1+ | SADDARCIRCLE, PESHAWAR
W.SP/Hgrs: Peshawar, please. el : K

b No;_'_\_@g_l___/pk c : | ‘. A
Dated _CA Oé;lé; , .

Emnedo: @
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- allegations that they while posted, at PS, Duadza| & Anti Corruption

T T S Y
% ” : wwed- (S
ORDER : o

This office order relates to the dISposa| of forma! departmentai
enquiry agaifst HC Muhammad_Zahid No,1791 & FC_Sajid No.2577 on the

department were involved in criminal case wde FIR No.218 dated 18.06. 201
u/s 9CCNSA PS Sardheri (Charsadda) : . . .

In this regard, they were placed L.ilwder suspens:on & s§'$*ued
charge sheet & summary of allegations, SDPO Subdrb was appointed as £

He conducted the enquiry and submitted his reposrt that defauiter ofﬁcnals
deserve to be released from suspension. The -£,0 further recommended that

the enquiry may be filed without any further action vide Enquiry Report
No0.3311/S dated 07.07.2015. ,

Upon the finding of E. 0, th? opmmn of DSP legal was sought.
Hé opined that “ acquittal in, crlmlnal case’ coulld not ipso facto lead to
exoneration of a Civil Servant in departmental proceedings. He rl.rther stated
that churged accused Cone Lab'c;. falis under moyal turpiiude and is against
the discipline of the force, Ienlency i such cases ‘would be motivated other
members of the force for lndutgence in traff‘cl\mg of narcotics.

Upon which they were is sued ﬂnal show cause notice which: they

r[ecelved & replied. : |

The matter was dls.cussed by the then SP-HQrs w;&h DSF-Legal
& denvo proceedings was ordéred. SDPO Saddgr Gircle was™ appojnted as
Enquzry Officer. He conductec the  denvo’ pr ceedl?las & submitted his
repor‘c/f"ndmg that both ofﬂmals found guilty o the charges vide Enquiry
Report No.1847/PA dated 29.06. 2016

On receiving -the tndmg of E O, they were issued final show
dause’ notices which they rece:vr=d & rephed i ’

The opinion of D°l> Leqal ‘was’ aga!nn sought He opined that
“finding of E.O gone threugh \.\{ho faqund the adcused officials guilty of the
charges and recommended 1.0 |of the case for departmenta! action for the
poor investigation due to whlch the accused officials were acquitted of the
charges. The enquiry may be dlsposed of in llght of the recommendation as
deem appropriate. I

" They were called & heard in person but their explanation found -

un-satisfactory. |

' N

In the llght of reCOmme. ydations of E.Q, DSP Leqal opinion &

other material available on record the undersigned came to conclusion that
the alleged officials found gullty of the charges. Therefore, they. are hereby
dismissed from service under Police & lecmhncrv Rules=1975 with

mmediate_effect.’ | ’
r
|
il
1
{

sup DENT OE-POLICE
HEADQUARTERS, PE HAWAR

v

'OB No._( /4 /Dated_Jg_/ 2087
No. 2773~ F¢ /PA/SP/datedEPeshawarthe 2/ J2017

fot; Copy of above is forwarded for |nformdtlon & n/action to
e

Capltal City Police Officer, phshawar. . ,F
SP Operations, Peshawar
v¥ DSP/HQrs, Peshawar. :
v" Pay Office, OASI, CRC & FMC aiong-with complete departimental fiie.
v Officials concerned, ; : ‘
i
I

m’&éﬁ‘eﬁ_

lox /W"%”
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BEFORE KHYBER PARKHTUNKHWA SERVICE TRIBUNAL.
: PESHAWAR.

'SERVICE APPEAL NO. 994/2017

Date of institution ... 18.08.2017
Date of judgment ... 02.07.2018

Muhaminad Sajid Ex-FC, No. 2577,
Police Station Anti-Corruption, Peshawar

... (Appellant)

VERSUS

1. The Provincial Police Officer, Khyber Pzikhtunkhwa, Peshawar.
2. The Capital Police Officer, Peshawar.
3. The Superintendent of Police, Headquarter, Peshawar.

(Respondents)

-

APPEAL _UNDER __ SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAIL, ACT. 1974 AGAINST
\\ IHE ORDER DATED 21.07.2017. WHEREBY THE REVISION OF

& THE_APPELLANT UNDER POLICE RULES 1975 AMENDED [N

§ ' 2014 AGAINST THE ORDER DATED 09.03.2017 OF THE CCPO
. PESHAWAR HAS BEEN REJECTED FOR NO GROUNDS

§ [\ WHEREIN THE CCPO PESHAWAR UPHELD THE ORDER

-t \& DATED 20.01.2017 OF THE SP HEADQUARTER PESHAWAR.

gf ' % Syed Noman Ali Bukhari, Advocate. . For appellant.

; . Mr. Muhammad Jan, Deputy District Attorney ... Forrespondents.

t ,

f - MR. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (JUDICIAL) ~
MR. AHMAD HASSAN .. MEMBER(EXECUTIVE)

JUDGMENT

MUHAMMAD AMIN KHAN KUNDI MEMBER: Learned counsel

for the appellant present. Mr. Muhammad Jan, Deputy District Attorney for the
respondents also present. Arguments heard and record perused.
2. Brief facts of the case as per present service appeal are that the appellant

. was serving in Police Department as Constable and during service hé was

=

oo 6



dismissed from service vide order dated 19.01.2017 on the allegation that he
Aalongwith others were involved in case FIR No. 218 dated 18.06.2014 under
sections 9CCNSA/15AA Police Station Sradhert, Charsedda. The appellant
filed depértmental appeal (undated) which was rejected on 09.03.2017 and

thereafter he filed revision petition under rule 11-A of Police Rules, 1975

which was also dismissed on 21.07.2017 hence, the present service appeal on

18.08.2017.

3. Learned counsel for the appellant contended that the appellant was

serving in Police Department It was further contended that during service the
- appellant was involved in case FIR No 918 dated 18.06.2014 under sections
9CCNSA/15AA Police Station Sradheri, Charsadda. It was further ‘contended
that the appellant alongwith others co-accused were acquitted by the competeht

& court vide detailed judgment dated 16.03.2015. Tt was {urther “contended that

further contended. that the appellant also filed departmental appeal as well as

revision‘ petition within time but the same was alsQ rejected. It was further

ntended that 1n1t1ally inquiry officer 1ecommended that the appellant was
acquitted by the competent court therefore, inquiry may be ﬁled without any

~further action vide inquiry report recommendation dated 07.07.2015 but the

= ~ ‘competent authority again directed de-novo inquiry against the appellant and

B

the appellant was dismissed from service on the basis of de-novo inquiry. It

_was farther contended that during de-novo inquiry, the inquiry ofﬁcez has
recorded the statement of the witnesses including statement of ASI Ajmir

< Shah  Constable S °hr1yar and Danyal but the appellant was not given

opportunity to cross examine the aforesaid WLtnesses Tt was further contended

}_”:5:’\ R .. . . .
SR that the appellant was also issued show-cause notice by the competent

the appellant was dismissed from service vide order dated 19.01.2017. It was




authority but tile copy of the inquiry was not provided to 'the appellant with the
final show-causé notice ?herefore, the appeliant was condemned unheard and
the impﬁgned order of dismissal of the appellant is illegal and liable to be set-
aside and prayed for acceptance of appeal.

4. - On the other hand, learned Deputy District Attorney for the reépondents
épﬁosed the contention of learned counsel for the appellant and contended that

the appellant was direct charged in the FIR of the criminal case. It was further

contended that he was caught red handed alongwith other while proceedings in

the motorcar. It was further contended that the acquittal of the appellant in

criminal case has no effect on the departmental proceeding/inquiry and the

‘r'espondent-department has rightly proceeded the appellant under disciplinary

proceediings. It was further contended that all the codal formalities of Inquiry

. N were ful-ﬁHed by the inquiry officer therefore, the appellant was rightly

\ /R dismissed from service.

N | .

¢S, Perusal of the record reveals that the appellant was serving in Police

\ ° Department and during service he alongwith three others §vere chargéd in-the

aforesaid criminal case for taking Chars and Pistol in the motorcar. The record

further reyeals that the appellant alongwithothers co-accused was arrested by

u'th‘e local police on the spot. However, after facing trial the competent court vide

 detailed jud:gment dated 16.03.20.15 acquitted the appellant ‘alongwith others

and they were released from the custody. The record further reveals that initially

the inquiry officer submitted report dated 07.07.2015 to the competent authority

that the inquiry pending against the appellant be filed without any further action
(g’?’ maily on the ground that the appellant was acquiited by the competent court
“‘, fthe competent authority did not agree with the report of the inquiry ofﬁcer

\

.f‘ JT__*- . and dzreg)d to conduct de-novo inquiry. The record further 16‘./6313 that the de-
Ty -

& T Tt .
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novo inquiry was conducted by the inguiry officer and the inquiry officer also

recorded the statement of ASI Ajmir Shali, Constable Shahriyar and Danyal
regarding the involvement of the appeliant in the aforesaid criminal case but
there is nothing in the inquiry report or other available record to show that the
appeiiant was provided opportunity of cross examination against the aforesaid
witnesses. Furthermore, the copy of the final show-cause notice available on

record also shows that the copy of the inquiry was also not handed over to the

P

AN

appellant with the show-Cause notice therefore, the appellant was condemned -

unheard and the respondent-department has violated the requirement of natural
justice therefore, the impugned order of dismissal of the appellant from service
is illegal and liable to be set-aside. As such we partially accept the appeal and
reinstate the appellant into service. However, respondent-department is directed
to conduct de-novo 'inquiry according to prescribe law and rules within a period
of 90 days from the receipt of this judgment. The issue of back benefits shall be
subject to the outcome of de-novo inquiry. Parties are left to bear their own
costs. File be consigned to the record room.

ANNOUNCED

02.07.2018 M %WM
L e g0y /ﬂ///

/('NIUHAM’_MAD AMIN KHAN KUNDI)
MEMBER

J\»a e U \- T
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ORDER A""‘W”‘L

This offnce order relates to the disposal of Denovo
departmental enquiry’ against Head Constable Muhammad Zahid
No0.1791/3779 & Constable Sajid No.2577/2123 of ‘Capital City Police
Peshawar on the allegations that they involved in ¢riminal case vide
FIR No0.218 dated 18 06.2014 u/s 9C-CNSA PS Sardheri District
Charsadda. .

The court judgment has been implemented, Head
Constable Muhammad Zahid No0.1791 & Constable Sajid No.2577 re-
instated in service and initiated denovo departmental enquiry subject
to the outcome of the enquiry vide No.2146-52/PA dated 14.09.2018.

- ~Inspector. Nlaz Muhammad. of _Police Lmes was appointed

as Enqu:ry Officer. “He conducted the enquiry proceedings and

submitted his finding/report that the allegations against the alleged
officials have been préoved: The Enquiry Officer further recomgriended
major punishment for the alleged officials. :

In light of the recommendat:ons of E. O previous enguiry

 and-current EHGUWV—frI"rdInCIS the undersigned. came to: -the_conclusion

~ that they are guilty of this misconduct and _not ‘deserves an iota of - -
“leniency. In exercise. of the power vested to me under Police. & - . -

Disciplinary Rules-1975, they are _therefore, awarded the major
punishment of d:smtssal from service with :mmednate effect.

SUPERI E 'ENT OF POLICE

HEADQU RTERS PESHAWAR

OB NO. éiéjgé /Dated Jo | Lo /2018
No, 2 8¢ ] - ©'[/pa/SP/dated Peshawar the Zz /_] p/2018
Copy of apove is forwarded for mformatj_‘on & n/action to:
: o

v The Capital City Pollce Officer, Peshawar.

v DSP/HQrs, Peshawar.

v Budget Officer, OASI, CRC & FMC along-with compiete
departmental file. ;%{? .

v Official concerned

| A?@,BS’EBC{

o’
"poceent
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CAPITAL CITY POLICE OFFICER
: ‘ PESHAWAR ‘
he -~ Phone;No. 091-9210989
— ' ' 'Fax No 091 9212597

44444

' Th1s order will. dlspose off the departmental appeal preferred by Ex Constable
Muhammad Sajld No. 2577/2123 who was awarded the major pumshment of « Dlsmlssal from

servnce” by bP/l—IQrs Peshawar vrde No.33 14 dated 30- lO 2018

: ',:n‘
5 -
,«,

él ~ The allegattons leveled against him were that he while: posted at Pol1ce Statton

Daudzal involved in criminal case vide FIR No.218, dated 18- 06 2014 u/s 9C CNSA PS Sardherr

Charsadda which was ended mto his dismissal from serv1ce He feeling aggneved ﬁled a

departmental appeal which was -rejected by this ofﬁce and the appellant sought remedy at Honorable

Servrces Tribunal Khyber Pakhtunkhwa by filling serv1ce appeal whrch was decrded in his favour :

W1th the direction to conduct denovo enquiry into the matter

FEmemt A denovo departmental enquny was conducted agamst the appellant by: Inspector
Ntaz Mohammad on the oroer .of SP/Hle Peshawar The enqu:ry ofﬁcer after conductmg propcr
: enqulry submltfeo hlS ﬁndmg whlle ri, commendmg the appellant for major penalty The competent

authorlty after exam1n1ng the recorrvnendatron of the enqulry ofﬁcer awarded h1m the maJor

pumshment of d 1amlasa1

[ RS I

N

[ i‘.
.

4- : He was heard in person in OR The relevant record perused along w1th l‘llS ‘

explanatton but the appellant fatled to submit any plausrble explanatlon Therefore his appeal for

feinstatement in service is hereby dismissed/rejected. -
' : e .' s (QAZI JAMIL UR REHMAN)PSP
: o o CAPITAL CITY POLICE OFFICER,
IR ' o PESHAWAR -
No /é/;;\_- (/ 7 . /PA dated Peshawar the . /& - o/-.'— 2017 R AT
: Cop1es for mformatlon dnd n/atothe: ¢ ,_':;} SR
‘l "SP/HQrS Peshawar LT e e
s 24 .BO/OASI/CRC for makmg necesM;y cntrv in h1s S Roll ‘,
- 37FMC along with FM * g
L.r4. .Official concetned. . . -
7 :l \f :

awgsted .

OFFI\..E OF THE. = .
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNm WA
PESHAWAR.

Service Appeal No.175/2019
Muhammad Sajid Ex-Constable No. 2577 Police Lines, Peshawat. ............. Appellant.

YERSUS.
1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Capital City Police Officer, Peshawar.
3. Supetintendent of Police, HQrs: Peshawar.....................oooonn Respondents.

PRELIMINARY OBJECTIONS.

That the appeal is badly time batred.

That the appeal is bad for mis-joinder and non-joinder of necessary parties.
That the appellant has not come to this Tribunal with clean hands.

That the appellant has no cause of action.

That the appellant is estopped by his own conduct to file the instant appeal.

That the appellant has concealed the material facts from Honotable Ttibunal.

That the appellant has got no locus standi and cause of action to file the instant appeal.
FACTS:-

1- Para No.1 pertains to record, however the tecord is not upto the mark.

2- Para No.2 is incorrect. In fact, the appellant along with constable Muhammad Sajid
were directly charged in a ctiminal case vide FIR No. 218 dated 18.06.2014 u/s 9-C
CNSA PS Charsadda by recovering 20 KGs Chars from their possession while
attempting to smuggle the same in Motor Car No. 6017/B Peshawat. |

3- Para No.3 is incotteqt. The appellant was issued charge sheet and statement of

allegations to which he replied but his reply was found unsatisfactory.
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after completlon of codal formalities submitted his finding/recommendation to the
" competent authority. However the recommendation of enquiry officer are not binding

upon competent authority.

w
[

Para No.5 is cottect to the extent that Denovo Enquity was conducted agairist him.
During the course of enquity, the appellant failed to rebut the charges and the enquity
officer conducted thorough probe into the miatter and found the appellant guilty of the
charges. After fulfilling all codal formalities, he was awarded majot punishment of
dismissal from setvice by the competent authority.

6- Para No.6 is cotrect to the extent that the appellant sought remedy from Service

Tribunal Peshawar in Service Appeal No. 993/2017.
7- Pata No.7 is correct to the extent that the Honorable Service Tribunal partially

accepted his appeal and remanded it back to the respondent department to conduct

denovo enquiry.



8-

0.

10-

11-

Para No.8 is incorrect. It light of the court jﬁﬁ’gfnent the appellant was re-instated in
service and de-novo proceedings were hﬁﬁated against him. Inspector Niaz
Muhammad was appointed as enquiry officer. He conducted detailed denovo enquiry
in accordance with law/rules, and proper opportunity of defense was provided to the
appellant. The allegations were reported, préved beyond any shadow of doubt by the
enquiry officer.

Incotrect. After fulfilling all the codal formalities, he was awarded major punishment
of dismissal from setvice as per law/rules.

Para is correct to the extent that the appellant filed departmental appeal which after
due consideration was filed/ rejected because the appellant failed to submit any
plausible explanation.

Incorrect. The appellant himself is responsible for the situation by committing gross

misconduct.

12-That appeal of the appellant being devoid of merits may kindly be dismissed on the

following grounds.

GROUNDS:-

A-

B-

Incorrect. The appellant was treated as per law/rules and no provision of law has been
violated. |
Incorrect. The appellant was associated in the enquiry proceedings and proper
opportunity of defense was provided to appellant but he failed to defend the chatges
leveled against him. The whole enquiry wete conducted purely on metit and in
accordance with law/rules. The enquiry officer after detailed probe into the mattet
teported that the charges against the appellant were proved.

Incorrect. The enquity officer has conducted detailed denovo enquity in accordance
with law/rules, and proper opportunity of defence was provided to the appellant. After
fulfilling all the codal fonnaﬁdes, he was awarded major punishment. The punishment
otders are liable to be upheld.

Incorrect. The punishment orders are just legal, and have been passed in accordance
with law/rules. Proper denovo enquiry was conducted and the enquity officer reported
that the charges leveled against the appellant wete proved, therefore the punishment
orders were passed.

Incorrect. During the course of enquity the appellant failed to rebut the charges and
the enquiry officer conducted through probe into the matter and found the appellant
guilty of the charges. The charges leveled against him were proved, hence the
punishment orders were passed.

Incorrect. Acquittal in a criminal case would not ipso facto lead to exonerate a Civil

Servant in departmental proceedings.



‘ G- Incorrect. The punishment orders passed by the competent authorities as per

law/rules.

H- Incotrect. Proper denovo proceedings were conducted against him in accordance with
law/tules. Appéllant was found guilty and theé punishment orders were passed in
accotdance with law/rules. ‘

I- Incorrect. The chatges leveled against him wete proved, -hence he was awarded the
major punishment. |

J- That respondent may also be allowed to advance additional ground at the time of
hearing of the appeal.

PRAYER.

It is therefore most humbly prayed that in light of above facts and submissions, the

appeal of the appellant being devoid of merits and legal footing, may kindly be dismissed.

Provincial Pplice Officer,
Khyber Pakhtunkhwa,
Peshawar.

Capital Ci ice Officer,
eshiawar.

intendent of Police,
HQrs: Peshawar.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.
Service Appeal No.175/2019

Muhammad Sajid Ex-Constable No. 2577 Police Lines, Peshawat.............. Appellant.

VERSUS.
Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Capital City Police Officet, Peshawar. .
Superintendent of Police, HQts: Peshawar............ FE T Respondents.
AFFIDAVIT

We respondents No. 1,2 & 3 do heteby solemnly affirm and declate that the
contents of the written reply are true and cotrect to the best of our knowledge and behef and

nothing has concealed/kept secret from this Honorable Ttibunal.

Provincial Bolice Officer,

Capital City Pglice Officer,
ayfar.

Superntendent of Police,
HQrs: Peshawar.



DENOVO PROCEEDING - | @ '

CHARGE SHEET "

I, Capital Clty Pollce Ofﬂcer Headquarters Capital City Police
Peshawar as a competent authority, hereby, charge that
Constable Muhammad_Sajid No. 2577 of Capital Clty Police Peshawar
with the following |rregular|t|es

) "“That you  Constable Muhammad Sajid No.2577 while posted at
‘ (_ ' . Police Lines, Peshawar were involved in criminal case vide FIR No.218.

dated 18.06.2014 u/s 9-CCNSA PS Sardheri. This amounts to gross
misconduct on your part and is against the dlsc1plme of the force.”

You are, therefore required to submit your written defence Within
seven days of the rece!pt of this charge sheet to the Enquiry Officer
commlttee as the case may be o

Your written defeénce, if any, should " reach  the Enqwry |
Officer/Committee within the specified perlod failing WhICh it shall be .
presumed that have no defence to put in and in that case ex- parte
. o _action shaII follow against you.

Intimate whether you desire to be heard in person. -

A statement of allegation is enclosed.

- SUPERINTENDENT OF POLICE,i B
- HEADQU RTERS, PESHAWAR'




DENOVO PROCEEDING

DISCIPLINARY ACTION

I, Superintendent of Police, He‘adquarters,.Capitai City Police -
Peshawar as .a - competent authority, am of the opinion - that
- Lonstable Muhammad Sajid No.2577 has rendered himself liable to be
proceeded against under the provision of Police Disciplinary Rules- -
1975

STATEMENT OF ALLEGATION"

"That Constable Muhammad Sajid No.2577 while posted at
Police Lines, Peshawar was involved in criminal case vide FIR No.218
dated 18.06.2014 u/s 9-CCNSA PS Sardheri. This amounts to gross
misconduct on his part and is against the discipline of the force.”

For the purpose of scruti'nizi‘ng the conduct of said accused with
reference to the above allegations ~an- enquiry is- ordered and .
AWAM - _is appointed as Enquiry. :

2.  The Enquiry Officer shall, in accordance with the pfovisions :
of the Police Disciplinary Rules, 1975, provide reasonable opportunity
of hearing to the accused officers, record his finding within 07-days of .
the receipt of this order, make recommendations as to punishment or
ot‘hﬁer appropriate action against the accused. '

3. The accused shall join the proceeding on the date time and
place fixed by the Enquiry Officer. ' '

SUPERINTENDENT OF POLICE,
HEADQYARTERS, PESHAWAR

No.___ {59 /E/PA, dated Peshawar the i3 /0? /2018

1 __is directed to
finalize the aforementioned departmental proceeding within
stipulated period under the provision of Police Rules-1975.

2. Official concerned
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" zahid N0.1791 & Sajid No.2577 on the allegations; : 5 - .
Ca A o LIS IR A
ALLEGATION ;'; . e N, A EE ‘l‘i

T i ' et R

REFERENCE ATTACHED - (//,>

Subject:  DENOV ENQUIRY AGhinsi n MUHAMMAD ZAHID NO.1791 &

EC SAJID 2577 | :

EEE Gl . ot bt s e i A
i dh el "3"':1 Mﬁ‘“ 501, i A bt b o oot T bl e *i i
'ﬂ'!”;M IIJ ' ?l’lfgjl#l L&"eti}'rlet:"l :ﬁjtolyzﬁwel a!ttlzia?:&rgld "Iéinrq% :';"\,5 p!z!;iragfsf re’ceﬂvle@mfrfcgm!%/o’d r‘f”gclagd ’/eés'l b

‘No'158/PA; & No.159/PA " dated..22.06.2018 -against. FC ‘Muhammad ;"

"That they while posted at Police Lines, Peshawar & Anit Corruption

" Establishment KPK were involved in case FIR N0.218 dated 18.06.2014 u/s 9-C

CNSA PS Sardheri District Charsadda.

PROCEEDINGS
SRR e T
1. In order to dig-out the real facts, they were summoned, appear before

the 'u.ndersignedd.,‘T and, deliver, charge sheet.& summary. of, a‘_llg,ga.t!;o‘ry!.‘ypon,_‘ them,

s

. . B P R T, .t . t B IR - 3
Their replies received in stipulated time, they were also cross examined.
: P et e T —_—

2. HC Muhammad Zahid No.1791 denied the entire allegation & stated
that he is innocent in the above mentioned case of PS Sardheri. During trial he was
acquitted-by the learned court of AS) Charsadda. He pleaded not guilty.

[ —

3. FC Sajid No.2577 also denied the allegations & stated he went to
District - Charsadda when his friend namely Noor Muhammad to bring his
outstanding amount from One Feroz Shah Bacha of district Charsadda. On their
return to district Peshawar the local Police' of PS Sardheri & registered:a false case

- against them, produced them before the court and obtain one day custody and later

sent -them to prison. They .were acquitted by the learned court being found
innocent,

4. " " " Mr Noor Muhammad their co accomplice was summoned & his
statement recorded and heard in person. He submitted his reply & stated the same
story as recorded the above mentioned alieged officials. He "also denied, the
allegation. He was also cross examined. ' o '

5. Mr. Jahandad s/o Mada Khan r/o Sarband the co accomplice of the
above mentioned alleged officials was also summoned, statement recorded & heard
in person. He narrated the same story as previously recorded by the above named
officials. He'also denied the allegation. . '

6. The complainant of the case ASI Ajmeer Shah was summoned, his
statement recoarded, who stated that on 18.06.2014, he along with FC Shehryar
No0.256 & FC Danyal 1056 was deployed on Nakabandi point Nisata Under Pass

- meanwhile a motor car bearing No.B-6017-Peshawar were came to his side, he

stopped the same Motor Car after thoroughly checked, and recovered 20-bags
chars from their possession. All the four accused were arrested & proper case was
registered against them. The murasila & recovery memo of case FIR No0.218 dated
18.06.2014 u/s 9 C CNSA was regispered against them.



v it 2o
RN

: :Englne‘:& Cha5|
L ’Sald :case property Alto Motor Car'B- 6017/Peshawar parked |n court yard bearlnggj_
Englne No. 377749 cha5|ss No0.916284 white colour ‘

#

The undersigned also recorded the statements of FC Danyal & FC

Shehryar and witnesses. the recovery memo. Both the witnesses supported the-

statement of complalnant ASI AJml'r Shah.
i

No. Model has not been mentloned The-underSJQned exammed th :

8. ~ Durlng course of enquiry the undersigned also recorded the statement

“of Ex Muharrir PS Sardheri MASI Nosher Khan who stated that in the year of 2014
 he was posted -as Muharrir. On 18.06.2014 ASI Ajmir Shah during Nakabandi

arrested the 04 accused namely Sajid etc & recovered chars from their possession
and reglstered a criminal case agamst them. It is worth mentlonlng that 10 of the

. case Inspector ShuJat Al Khan has been dled

FINDINGS

_ After gomg through the enquzry papers, statements recorded personal
visit followmg pomts need consideration;

A). Coe From perusal of detail judgment of the - court " the complamant/'

prosecution could not prove hIS case |n court which resuited the:r acqu:ttal

—_—

B) ' There is a lot of contradlctlon in the statements of the complainant and
eye witnesses. L ——

' C). In the site plan the three accused has been mentioned while 4th accused
has not been mentioned for unknown reason. , —

:-D). ' Durlng mvesbgatlon both the alleged officials did not confess hlS guilt nor
durmg trail. i :

: E).v | After acquittal from the court the alleged ofﬂaals were dlsmlssed from the

service. They put appeal to W/CCPO Peshawar for re-instatement in service which

- was rejected.

F). Later on, they approached to-service tribunal for re-instatement: ‘which- was
accepted -
- G) ~ Durlng the course of enquiry both the alleged officials found guilty, could

not produce any-solid evidence in- their self defence. A huge quantity of narcotics i.e
(20 Kg) recovered from direct from their possession. It is worth mentioning that

- such immoral criminal cases will badly effect on the society and also stigma on the
Police Force and defamlng the image of Police department in the eyes of general

pubhch

For more clarlﬁcatmn,l the under5|gned V|51ted PS Sardherl and obtam .

. ;
| i




RECOMMENDATIONS

In view of the above circumstances

record the allegations against HC Zahid No.1791
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& other material available on
& FC Sajid No.2577 are proved.
re. recommended to be
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(NIAZ MUHAMMAD) :

INSPECTOR POLICE LINES

CCP PESHAWAR
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ade o teasd s et ATMANEE SRS S

KHYBER PAKHTUNK WA SERVICE TRIBUNAL, PESHAWAR

No_ dS /ST Dated _ F— [~/ 2020

To -
- The Superintendent of Police Headquarters, =
Government of Khyber Pakhtunkhwa,
Peshawar.

Subject: - JUDGMENT IN APPEAL NO. 175/2019. MR. SAJID & QTHERS.

I am directed to forward herewith a certified copy of Judgement dated
02.12.2019 passed by this Trlbunal on the above subject for strict complxance

Encl: As above _ : \

REGISTRAR?
- KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR.
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BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR .

Service Appeal No. 175/2019

1.  Muhammad Sajid Ex-FC No. 2577, Police Station Antl Corruption,

Peshawar Department, Peshawar.

APPELLANT

VERSUS

1.  The Provincial Police Officer, Government of Khyber Pakhtunkhwa,
Peshawar.

2.  The Capital City Police Officer, Peshawar

3.  The Superintendent of Police, Headquarter, Peshawar

RESPONDENTS

REJOINDER ON BEHALF OF
APPELLANT IN THE ABOVE
CAPTIONED APPEAL

RESPECTFULLY SHEWETH,

PRELIMINARY OBJECTIONS

1-7.  All the preliminary objections raised by the respondents
are incorrect, baseless and not in accordance with law and
rules rather the respondents are eestopped by their own
conduct to raise any objection.

ON FACTS

1. Para-1 is incorrect as the respondents were legally bound

to have scanned the relevanﬁ record and confirmed the real
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position of appellant. But they failed to do so and “beat

around the bush” hence, para is deemed as admitted by

the respohdents.

Para No. 2 is incorrect, misconceived and hence, denied
as the appellant was falsely roped in a criminal case vide
FIR No. 218 dated 18-036-2014 under section
09-CNSA/15AA, Police Station Sardhari, Charsadda.
However, he was acquitted by the competent Court of

jurisdiction.

Para No.3 is incorrect as the reply to the charge sheet was
based on sound reasons and correct appreciation of law.

* But despite thereof, the same was not found satisfactory.
Para-4 is incorrect and that of appeal is correct.

Para-5 is incorrect as the inquiry in question was

conducted in utter violation of law.

No rejoinder is offered as the instant Para is admitted by

respondents.
Same reply as offered in Para-6 above.

Para-8 is incorrect, misconceived and is denied as denovo
inquiry was not conducted in a manner prescribed by law

as neither any witness was examined in the presence of
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appellant nor he was provided any opportunity of cross
examination in order to impeach the credibility of the
witnesses if any appeared against him. Similarly, he was
also not provided any chance to produce his defence in
support of his version. The above defect in enquiry_
proceeding is sufﬁcient to declare entire process as sham
and distrustful. Right of fair trial is a fundamental right
~ by dint of which a person is entitled to a fair trial and due
process of law. The appellant has been deprived of his
indispensable ﬁmdamental right of fair trial as enshrined
in Article 10-A of the Constitution of Islamic Republic
of Pakistan, 1973. Thus, the report of inquiry officer is

perverse and the same is not sustainable under the law.
9. ©  Para-9 is incorrect and that of appeal is correct.

10.  Para-10 is also incorrect as the departmental appeal was

supported by sound reasons.

11.  Para-11 is incorrect as the appellant was falsely

implicated in the criminal case.

12.  Para-12 is also incorrect as the appellant has a good
prima-facie case to invoke the jurisdiction of this Hon’ble

court.

ON GROUNDS
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A.  Para-A is incorrect and that of appeal is correct.

B.  Para-B is also incorrect and detail reply offered in Para-8

of the facts above.
C.  Same reply as furnished in Para-8 of facts above.
D.  Para-D is incorrect and that of appeal is correct.
E. Para-E is incorrect and that of appeal is correct.
F.  Para-F is also incorrect and that of appeal is correct.

G. Para-G is incorrect as the impugned orders were passed

against the spirit of administration of justice.
H.  Same reply as offered in Para-8 of the facts above.

I. Para-I is incorrect as there was no iota of evidence to
connect the appellant with the commission of so-called
misconduct. But despite thereof, he was awarded major

penalty in utter violation of law.

J.  Arguments are restricted to the positions taken in the

pleadings.

It is therefore, respectfully prayed that while

considering the above rejoinder, the appeal may kindly be

H

Dated: 15-10-2019 Rizwanullah
M.A. LL.B

Advocate High Court, Peshawar.

accepted with special costs.

Through




PageSof5

e

BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 175/2019

1. Muhammad Sajid Ex-FC No. 2577, Police Station Anti Corruption,

Peshawar Department, Peshawar.
APPELLANT

VERSUS

1. The Provincial Police Officer, Government -of Khyber
Pakhtunkhwa, Peshawar and others.

RESPONDENTS

AFFIDAVIT

I, Muhammad Sajid Ex-FC No. 2577, Police Station Anti
Corruption, Peshawar do hereby solemnly affirm and declare that the contents
of the accompanied rejoinder are true and correct to the best of my knowledge
and belief and that nothing has been concealed frofn this Hon’ble Tribunal.

/‘7.

DEPONENT

.

16 oCcT 2018



