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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No: 178/2019

Date of Institution ... 06.02.2019
Date of Decision ... 11.01.2022

Nizakat Shah S/O Muhammad Shah R/O Urmar Payan Peshawar.
(Appellant)

VERSUS

Director Elementary and Secondary Education Khyber Pakhtunkhwa at Directorate
of  Elementary and Secondary Education Civil Secretariat Peshawar and one
another. ‘ (Respondents)

Javed Igbal Gulbela
Advocate For Appellant

Kabirullah Khattak,

Additional Advocate General For respondents
AHMAD SULTAN TAREEN CHAIRMAN o
ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)
\\\ " JUDGMENT
\J ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the

case are that the éppellant was appointed as Chowkidar in Education Department
vide order dated 07-11-1988. During the course of his service, the appellént was
charged in FIR U/Ss 302/148/149 PPC Dated 02-02-2006, thus he absconded and
was unable to perfbrm his duty. The appellant wa§ .proceeded against
departmentally and was ultimately dismissed from se}FViée vide order dated 09-09-
2011. The appellant was exonerated of the charges Qide judgmept dated 11-01-
2018. After earning .acquittal, the appellant filed an a\pp!ication for his re-

instatement, which was rejected vide order dated 31-10-2018. The appeliant filed

another appeal, which was also rejected vide order dated 31-10-2019, hence the



instant service appeal with-'prayers that the impugned orders dated 31-10-2018,
30-01-2019 and 09-09-2011 may be set aside and the appellant may be re-

instated in service with all back benefits.

02. Learned counsel for the appellant has contended that the impugned
orders are illegal, unlawful, void and ineffective upon the rights of the appellant
and are liable to be set aside; that the appellant was honorably acquitted of the
criminal charges and as per law, the appellant is entitled to be re-instated in
service with all back benefits, as the appellant was dismissed from sérvice on the
chargés of his involvement in criminal case; that similarly placed employee have
been re-instated in service by the respondents, but the appellant was
discriminated and was not re-instated; that the appellant was dismissed from
service without adhering to method prescribed in law; that the appellant has not

been treated in accordance with law, as no charge sheet/statement of allegation,

show cause notice was served upon the appellant, hence the appellant
was condemned unheard; that no regular inquiry was conducted against the
appellant nor any chance of personal hearing was afforded to the appellant

before imposition of major penalty of dismissal from service.

03. Learned Additional Advocate General for the respondents has contended
that the appellant was charged in an FIR, due to which the appellant went in
hiding and willfully absented from his lawful duty; that the appellant did not
report the matter to the competent authority and without permission absented
himself from duty; that the appellant was proceeded against on the same charges
by issuing show cause notice at his home address, but the appellant did not
respond, hence such notice was also published in two leading dailies, still the
appellant did not turn up, hence he was proceeded ex-parte and was awarded
with major punishment of dismissal from service; that upon submission of
departmental appeal, proper inqdiry to this effetf was conducted and upon

recommendation of the inquiry officer, his appeal was rejected.




04. We have heard learned counsel for the parties and have perused the

record.

05. Record reveals the appellant was appointed as Chowkidar vide order
dated 07-11-1988. During the course of his career, the appellant was charged in
FIR, due to which the appellant went in hiding and remained fugitive from law
until 2017, when he was arrested by police and was subjected to criminal
proceedings. Though the appellant was acquitted of the criminal charges‘vide
judgmeﬁt dated 11-01-2018, but his long disappearance from law was not
warranted. On the other hand, the respondents were required to suspend the
appellant from service as per CSR-194, and to wait until completion of the
criminal proceedings, but the respondents proceeded the appellant without

observing the required legal procedure and the appellant was dismissed from

service due to pendency of criminal case against him would be bad unless such
official was found guilty by competent court of law. Contents of FIR would remain
unsubstantiated allegations, and based on the same, maximum penalty could not
be imposed upon a civil servant. Reliance is placed on PLJ 2015 Tr.C. (Services)
197, PLJ 2015 Tr.C. (Services) 208 and PL) 2015 Tr.C. (Services) 152. As is
evident from their comments, the respondents were well aware that FIR was
lodged against the appellant and that his absence was not willful, still they

proceeded the appellant on the charges of absence from duty.

06. The appellant filed departmental appeal after earning acquittal from the
criminal case. The Supreme Court of Pakistan it its judgment. reported as PLD
2010 SC 695 has held that it would have been a futile attempt on part of civil
servant to chailenge his removal from service before éarning acquittal in the
relevaﬁt c_riminal case. It was unjust and oppressive to penalize civil servant for

not filing his departmental appeal before earning his acquittal in criminal case,



4

which had formed the foundation for his removal from service. In 2012 PLC (CS)
502, it has been held that if a person is acquitted of a charge, the presumption
would be that he was innocent. Moreover, affer acquittal of the appellant in the
criminal case, there was no material available with the authorities to take ‘action
and impose major penalty. Reliance is placed on 2003 SCMR 207 and 2002 SCMR

57, 1993 PLC (CS) 460.

07. We are of the considered opinion that the appellant was'required to
| surrendered before law after registration of FIR against him, but he remaine_d
fugitive from law for quite longer time, who later on was arrested by police and as
a result of criminal proceedings, the appellant was acquitted of the criminal
charges. In a situation, we are inclined to partially accept the instant appeal by
converting the major penalty of dismissal form service into major punishment of
compulsory retirement keeping in view his long service and his acquittal from
“criminal charges. Parties are left to bear their own costs. File be consigned to

record room.

ANNOUNCED
11.01.2022

(AHMA LTAN TAREEN) (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN . MEMBER (E)



11.01.2022

Learned counsel for the appellaht present. Mr. Kabirullah Kahttak,
learned Additional Advocate General for respondents present. Arguments

heard and record perused.

Vide our detailed judgment of today, separately placed on file, we
are inclined to partially accept the instant appeal by converting the major
penalty of dismissal form service into major punishment of compulsory
retirement keeping in view his long service and his acquittal from criminal
charges. Parties are left to bear théir own costs. File be consigned to

record room.

ANNOUNCED
11.01.2022

(AHMAD SUETAN TAREEN) (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E)
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02.03.2021 ‘ ‘ _Appeiiant in persbn and Addl. AG f(;l'-.lil-ei ';“espjond_ents
‘ present. | , o
Due to general strike on the call of Kh}ber Pakhléunkhwa
Bar Council, the matter is adjourned to 3.06.2021 for;hearing

- before the D.B.

o : .
f w ~Rehman Wazir) Ch&&an

Member(E)

~03.06.2021 Mr. Tahir Khan, junior of learned counsel for the appellant
| present. Mr. Touseef-ur-Rehman, ADO alongwith Mr Kabirullah
Khattak, Additional Advocate General for thef respbndents
present. - ' N ’
Former‘sought adjournment on the ground."that learned -
cbunsel for the appellant is busy before the augfust Peshawar"
High Court. Adjourned. To come up for arguments Sefore'the D.B
on 08.09.2021. | |

(ATIQ-UR-REHMAN WAZIR) | (SALAH-lfJ-D-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

08.09.2021 Counsel for appellant present.

| - Javid Ullah learned Assistant Advocate General for respondents
AU present. -

.\ - | - Former made a request for adjdurnment; Request is acceded. To
- come up for arguments on 11.01.2024 before D.B -

G
» (Rozina Rehman) ' Chairman
Member (J) ' '




"
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2020 Due to COVID19, the case is adjo_urned to

(o__ /& /2020 for the same as before. |
@, éié; |

10.08.2020 - . Due to summer vacations case to come up for the same on . "
‘ 12 10.2020 before D B.

12.10.2020 Junior counsel present on behalf of éppe[lant. '

Mr. Riaz Khan Paindakheil learned Assistént Advocate
General for respondents bresént.

Former made a request for adjournment as senior counsel is
not available. Adjourned. To come up for “arguments on
04.12.2020 bgf

(Mian Muhammady. | ~ (Rozina.Rehman)

Member (E) =~ _ ~- Member (J)
‘ (.)4.12_.202'0' ' Due to COVID-19 the case is adjourned for the same on

02 03.2021 before DB.
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16032020 “Clerk 'to counsel foF the appellant present. Addl: AG

for respondents present. Due to general strike on the call of
Peshawar Bar Council, the instant case is adjourned. To come

up for arguments on 18.05.2020 before D.B.

L W/
(MAIN MUHAMMAD) (M.AMIN KHAN KUNDI)
MEMBER MEMBER

P moe
At
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' Counsel for the appei]ant and Mr. Usman Ghani, District
Attorney tor the respondents present. Learned counsel for the

appellant requested for adjournment. Adjourned to 03.12.2019 for

arguxilents before D.B.

t

" . (Ahmad Hassan) (M Amin Khan Kundl) ‘

Member ' Member

© Junior to counsel for- the appellant and District

Attorney for the respondents present.

Request for adjournment is made due to non-
availability of learned senior cou'n'sel for the appellént due to

engage‘ment before the Honourable High Court today.

Adjourned to 24 01. 2020 before the D.B.

mH A\

Member Chairman

Due to general strike on the call of Khyber Pakhtunkhwa Bar.

Council learned counsel for the appellant is not available today.

Mr. Kabiru]lah Khattak learned Additional Advocate General for_ -

the respondents pfesent. Adjourned to 16.03.2020; for

arguments/further proceedings before D.B.

(M. Amin Khan Kundi) (Hussain Shah)
- Member » Member



Khattak, Additional AG for the respondents present. Written réplv'y' :_' '

on behalf of respondents not submitted. Learned Additional AG
requested for further adjoumment AdJoumed to 02.08.2019 for

written reply/comments before S.B.
i

.

(Muhamm d Amm Khan Kundl) o

Member

02.08.2019 Appellant in person and Mr. Usman Ghani,, Di,striet ‘-

Attorney alongwith Mr. Arshad Ali, Supdt for respondents

present. Writte‘ﬁreply/cqnﬁnents'on behalf of the respondents :

no.l and 2 submitted, which is placed on file. The _appellaﬂf
may file rejoinder to. the comments submitted by the
respondents, if so, advised.

Adjourned to 17.09.2019 for arguments before D.B.

(Ahmgn)

- Member

17.09.201.9“ o ~ Junior to counsel for the appe]lant and Mr. Zia Ullah
o Jearned’ DDA present. Junior to counsel for the appellant
,submltted rejomder which is placed on file and' séeks

adjournment as senior counse] for the appellant is not in

attendance. Ad_]OLII'I’l. To come up for arguments on

30.10.2019 before D.B.

c\/

Member ' Member

z

T

£ 20.06.2019 “:57 Clerk of counsel for the appellant and Mr. Kabirullah .



s
()
£

@

Am‘f‘-sav‘l

vl z

CC‘L&%“

Ty

14.03.2019

Desbsited
& Process T res -

129.04.2019

reply/comments on 20.06.2019 before S.B.

Counsel for the appellant Muhammad Nizakat Shah

‘learned counsel for the appellant | that the appellant was servmg in

Education Department as Chowkidar. He was dismissed from
service vide order dated 09.09.2011 on the allegation of absence
due to involvement in criminal case. The appellant was acquitted
by the competent court vide order dated 11'.01.2T018; The
appellant filed departmental appeal on 14.09.2018 which was
rejected on 31.10.2018. The appellant further filed an application
for reinstatement but the same was also rejected on 31.01.2019

h‘ence the present service appeal. It was further contended that the

jappellant was involved in criminal case and was in custody of the

Police therefore the appellant could not attend the duty It was

further contended that neither proper inquiry was conducted nor

any absence notice was sent at the home address of the appellant

therefore, the impugned order is illegal and liable to be set-aside.

| The contention raised by the leame_d counsel for the
appellant needs consideration. The appeal is admitted for regular
hearing subject to all legal objections. The appellant is directed to
deposit security and process fee within 10 days, thereafter, notice

be issued to the respondents for written reply/comments for :

29.04.2019 before S.B, .
| X

(Muhammad Amin Khan' Kund1)
Member

Clerk of counsel for the appellant present. Adll: AG for

respondenté present. Written reply not submitted. Requested for

adjournment. Adjourned. Case to. come up written

(AMsan)

Member

- .present. Pre11m1nary arguments heard. It was contended by"'



Form- A

FORM OF ORDER SHEET  ~ -
Court of ‘
Case No. 178/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings '
1 2 | 3
1- 06/2/2019" = The appeal of Mr. N:izakat Shah preseggg_gg@t:%day by Mr. Saghir
Igbal Gulbella Advocate may be entered in the Institution Register and
put up to the Worthy Chairman for proper orTr please.
k Rﬁ%ﬁfw &f>1ry
7 This case is entrusted to S. Bench for preliminary hearing to be

N

put up there on /é”}’/?
|

'{ CHAIEMAN




' BEFORE THE'HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

In Re S.A I TS 12019

Nizakat Shah
VERSUS
Director Elementary and Secondary Education Khyber
Pakhtunkhwa and others
INDEX
S# Description of Documents Annex | Pages
1. | Grounds of Appeal. 1-6
2. | Affidavit. 7
3. | Application for condonation of delay 8-9
4. | Addresses of parties . 10
5. | Copy of the apartment order “A” 11
6. | Copy of the service book “B” 12-23
7. | Copy of the FIR “C” 24
8. | Copy of the dismissal office order “D” 25
9. | Copy of the judgment dated 11/01/2018 ‘B> | 26-39
10.{ Copy of the departmental appeal and| “F & G” | 40-41
impugned order dated 31/10/2018 ‘
11.| Copy of departmental appeal and order | “H” & “I” | 42-44
dated 30/01/2019
12.} Wakalat Nama - 45
T / “t
o\ I
Appellant
Through
Israr Ahmad
| Advocates, High Court

Dated: 04/02/2019 ~ Peshawar. :

Off Add: 9-104 Al-Nimrah Centre, Govt College Chowk Peshawar
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

Khyber Pakhtukhwa
Service Tribunal

) pnes no IS &
InReS.A__ [ 7 X /2019 Y

Nizakat Shah S/O Muhammad Shah R/O Urmar
Payan Peshawar.

1. Director = Elementary and  Secondary
Education  Khyber Pakhtunkhwa at
Directorate of Elementary and Secondary
Education Civil Secretariat Peshawar.

2. The then Executive District Officer (E & SE)

Education Peshawar Now District Education
Officer (Male) Peshawar.

FRedto-day S e (Respondent).

Reém’g'"ﬁ-fs‘{-‘

Q/i ﬁ(? APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL ACT -1974 AGAINST THE
IMPUGNED OFFICE ORDER NO. 8340/F.NO.A-20/C-
IV/P-F DATED 30/01/2019 OF THE DIRECTOR E &
SE KHYBER PAKHTUNKHWA, OFFICE ORDER
NO.10653-55/F.NO.A-20/C-IV/PF OF DATED
31/10/2018 DIRECTOR ELEMENTARY AND
SECONDARY EDUCATION KHYBER
PAKHTUNKHWA PESHAWAR WHEREBY
DEPARTMENTAL APPEALS AGAINST THE
IMPUGNED OFFICE ORDER NO. 5932-36, DATED
09/09/2011 OF THE EXECUTIVE PESHAWAR,
WHEREBY THE APPELLANT WAS DISMISSED
FROM SERVICE, WAS TURNED DOWN IN A
CLASSICAL CURSORY AND WHIMSICAL MANNER

Respectfully Sheweth;

1. That after going through the mandatorily
required procedure the appellant was

inducted into service as Chowkidar the




~ education department on 07/11/1988. (Copy of

~ the apartment order is annexed as annexure

T« A”)

. That the appellant since induction into
service has always been remained as regular
obedient, hardworking and sincere fellow and
has never caused any displeasure of any 6f his
~ superiors and there has never ever been any
complaint move against the appellant. (Copy

of the service book is annexed as annexure
“B”) ‘

. That unfortunately the appellant was
nominated and implicated in a criminal case
registered vide FIR No. 32 dated 02/02/2006
U/S 302/148/149 PPC, police station Urmar
Peshawar which caused the appellant to
abscond to save his life and thus was
naturally unablé to perform his duties. (Copy

of the FIR is annexed herewith as annexure
“C”)

. That in the meanwhile the appellant was
dismissed from service vide the impugned
office order No. 5932-36 dated 09/09/2011 by
the Executive District Officer (E & SE)
~ Education Peshawar without any show cause,

charge sheet, statement of allegation, final



W

|

®

- show cause notice and evein without any

_inquiry. (Copy of the dismissal office order is

|

annexed as annexure “D”) |

|

|
5. That as the appellant was innocent and had

|
falsely been implicated in the} Iinstant case, so

was rightly acquitted in th:e criminal case
ifide the judgment and order (fiated 11/01/2018
of the learned Additional Ses;sion Judge-VIII,
Peshawar. (Copy of the judgment dated

11/01/2018 is annexed as annjexure “E”)

. That after been Honorabl}ilr acquitted the

appellant moved an appeal t(i) the Director (E
& SE) Education Khybelj' Pakhtunkhwa
Peshawar which was turned down on
31/10/2018. (Copy of the depéurtmental appeal
and impugned order dated: 31/10/2018 are

annexed as annexure “F’ & “jG” respectively)

. That thereafter the appellarflt moved another

appeal to the worthy direcftor but this time
again the deuce fate' off’ the appellant
prevailed and again the appc:izal was dismissed
vide the impugned orderfdate 30/10/2019.
(are annexed as annex1§1re ‘H & “T

respectively) |

. That feeling aggrieved andf having no other

- |
remedy elsewhere the app?llant approaches
this Hon’ble Tribunal for his reinstatement

i
I

|
J



into service with all back benefits upon the

- following grounds inter alia:-

Grounds:

A.That both the impugned orders dated
30/01/2019 and 31/10/2018  whereby the
departmental appeals against the impugned
order dated 09/09/2011 was dismissed which
is illegal, unlawful, void and ineffective upon
the rights of the appellant and are required to -

be set aside.

B.That under the law where civil servant is
implicated and nominated in a criminal case
and thereafter the same civil servant is
entitled to be re instated and the service with
ad back benefits, if he had been dismissed
fromA the service, inpersuance to criminal

case.

C.That same is the casé_ of the appellant and the

~ appellant shall have been reinstated to the
service, even by operation of law, after being
Honorably acquitted by competent Court of
law and his appeals should have been
accépted, but the same were dismissed which
1s illegal, wrong, void and the same are -

required to be set aside.




D.That where so many other Civil servant who

had been implicated - in crin'iinal cases
reinstated l_ ~in © the same | Reepondent'

- "department, while -._the same  time the
' appellant was disérimi_nated. and his genuine

- request for reinstated even turn down.

E. 'That even no show cause notice, statement of
| allegatmn charge sheet, fmal show cause

,notlce and above all even no - mquu‘y was

| conducted or 1nt1m1dated to -the appellant ,' o

even and thus the appellant has. been.

~ condemned unheard. .

F That even no opper_tunity:of personal hearing

was ever afforded to the -appellant, prier to- -

1mposing- the: major'penalty of dismiesal from -
service and thereafter at appellate' stage, by

‘the appellate authonty

G.That from all prespectivel both the'ifnpugned' >
orders dated 30/01/2019 and 31/01/2018 are

wrong, illegal, void and are liable to be: set

aside = alongwith dismissal order ~dated
09/09/2011 and the appellant is entitled to be

reinstated with all back benefits. -

H.That any other ground no't"ra_ised' here may
graciously ~be allowed at the time of

arguments.




It is, therefore, most humbly prayed
that on acceptance of the instant appeal,
the impugned order No. 10653-55/F.No.A-
20/C-IV/PF, dated 31/10/2018 and order
No.  8340/F.No.A-20/C:W/P-F  dated
30/01/2019 of (Director Elementary and
Secondary Education) Khyber
Pakhtunkhwa Peshawar whereby the
departmental appeals against the
impugned dismissal from service order
NO.5932-36, dated 09/09/2011 of Executive
District  Officer, (E&SE) Education
Peshawar were turnéd down may
graciously be set aside and by doing so the
appellant may very ! graciously be
reinstated into service with all back
benefits. |

Any other relief not 'fspeciﬁca]ly asked
for may also graciously! be extended in
favour of the appe]lant in the
circumstances of the case |

o\s =
Appellant, .

Through %

Sagh.il' I 9 :

ulbela

1 I

#{qbal Gulbela,

Israr Ahma;d
Advocates, High Court

Dated: 04/02/2019 - Peshawar. !

NOTE:-

‘No such like appeal for the; same appellant,
upon the same subject matter has earlier been filed
by me, prior to the instant one, before this Hon'ble

Tribunal.

A
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
| SERVICES TRIBUNAL PESHAWAR

Tn Re S.A | 12019

Nizakat Shah
VERSUS

Director Elementary and Secondary Education Khyber
" Pakhtunkhwa and others

AFFIDAVIT

I, Nizakat Shah S/O Muhammad Shah R/O Urmar Payan
Peshawar, do hereby solemnly affirm anfd declare that all
the contents of the accompanied app(:aal are true and’
correct to the best of my knowledge and belief and nothing
has been concealed or withheld from . this Hon’ble

Tribunal. oW
N
DEPONENT

Peshawar.




BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

In Re S.A /2019

Nizakat Shah

VERSUS

Director Elementary and Secondary Education Khyber
Pakhtunkhwa and others

APPLICATION FOR CONDONATION OF DELAY

Respectfully Sheweth;

1. That the Petitioner is filing the accompanying
appeal the contents of which may graciously
be considered as integral part of the instant

petition.

2. That Petitioner has got a good prima facie
case and balance of convenience also lies in

his favour.

3. That delays in filling the accompanying
appeal, if any were not deliberate but edue tot

the non communication of order, dated

31/10/2018 to the Petitioner.



4. That if the instant applicaticg)n 1s not allowed-

and delay is not condonedl, the Petitioner

~ shall suffer irreparable loss. |

It is, therefore, mostf hﬁmbly prayed
that on acceptance (:)f the instant
application, the delay, if ziny, in filling the |
accompanying appeal maity graciously be
condoned. :

Any other relief not ébeciﬁcaﬂy asked
for may also graciouslyg be extended in

favour of the appejllant in the

- circumstances of the case.!

./

ol

Appellant ! .
Through %

Saghir Iqb ; bela
Javéd Igbal Gulbela,

Israr Ahmafd
Advocates, High Court

Dated: 04/02/2019 W
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BEFORE THE HONBLE ER PAKHTUNKHWA

In Re S.A /2019

SERVICES TRIBUNAL PESHAWAR

Nizakat Shah

VERSUS

Director Elementary and Secondary Education Khyber

APPELLANT

ADDRESSES OF RESPONDENTS

Pakhtunkhwa and otherls

ADDRESSES OF PARTIES

- Dilawar Ex-THC, No4165. District Police
Peshawar.

|
1. Director =~ Elementary %md Secondary
Education Khyber Pakhtunkhwa at
Directorate of Elementary and Secondary
Education Civil Secretariat Peshawar.

2. The then Executive District Officer (E & SE)
Education Peshawar Now District Education

Officer (Male) Peshawar.
LS
CO\w N
Appellant |~
Through : %7

Saghir .bb;l G

Israr Ahmad
Advocates, High Court

Dated: 04/02/2019 eshawar.|
I
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- connecnon with absence notice and evidenee on e cond, the campeten; auwthority is of the ¢

. oview that charges of il il / unauihuu/u: Abseace Im.f become proved against the .
LU ac.cuscd ofhczm -

»

Urmyay

Now thmcfoac in exercise of P et canierred under secsion 3 01’ the then

‘-A"\! W.EP and now !\hybex Pahhtun i\h\\.s Senmwnval from. Service Sps.(.l.l! Power). .
N - .‘;,Oldznancu, 2000, the competent Authority (Exe At Dlxmd Officer i & See: Bdg: - B

N Pesh.nmr) s pl{.ascd to impose major perdy Dibl’m':.b‘}l from Servtne upon
Ml WNizakat Shah, Chowkidar GPS Ghari Malik /\|um Jrar T’Aydn Pt.sh awar [rom the oy o
ua(c of' her unauthonzed/ wxlifui absence i.e. 03/ 272006 . - ;

1 ASH Ll l‘\’E DISIRICFOI F!C‘L!\

S
’ i- E\i ‘\ SI'C LD LES Humos s

iest No, iﬁQlO “~ /Da ed Pcshawzv e 9 < . 13611 .

!

C‘opy for information and necessar Y “‘“f*_“ lh‘ -
Dmuct Accoums Officer Peshawar, ‘
Depmv Dnsmct _Officer (Male) Puh.m.x.

239 ADO Circie Clmﬂha Pura Peshuwar,

‘Supdt: Estab: localcfﬂ L L B - A :
Oftxcwi concemed - - - - .
EEEE - Eoecutive strict Officer.,

© . Tiew & Sec: Edu: Peshawar, . .
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Sessions Case # 17/SC
Date of Institution.........00 0. 03/ ()3/’2017 L
Date of Flearing ©....... I 11/01/2018
Date of Peciston...ooo L 1170172018

The State

<
P
&
5]

\‘:/"&('ﬂ Shah S/0 Muhammad Shah.

R/O Urmar Payan Peshawar
.............. (Accused facing trial)"

FIR# 32 DATED 02/02/2006 ~ S
U/S 302/324/148/149 PPC OF POLICE STATION URMAR,
DISTRICT PESHAWAR. '

JUDGMENT

The accused Nizakat Sahh faced trial in afore captioned case.

Facis of the case are

>_.

such that vomplainant Muhammad Juved 5/0

‘Muhammad  Afzal presenl in Trauma room causality LRH,

Peshawar along with dead body of his daughter deceased -Mst:

Naila reported the matter 1o the a,ilc 't that on 1he eventiul day "i-e

.

o
=

dated 2/2/2006 at 16:30 howrs he along with his dc—x.ughtcrl Mst:
Nailu was present at the place of occurrence. In the meanwhile the
accused facing 1;1'i£11 Nizakat along with other six co-a‘cc:used
acquitted duly armed with deadly weapons came there and started
I"lr.ing. at them with intention o commit their Qatl-e-amd. Al the

accused made Indiscribiinate fiving and as resull thercof' his

. ‘ o L : JAVED F BAH. GuiE 29"
Gaughter Mst: Naila was hit with the five shot of the accused [z acing Daudzai lfaw Chambe:
: ) “Advaofate Hig p COun Paﬁh.,‘ g

1.'1' 127"‘"' B

&
~
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rial while he/ the complainant escaped unhurt. The occurrence

3
>

stated to has been witnessed by one Shabbir Ahmad and others.

Motive for the offence is stated 10 be an altercation between the

son of complainant and sons of Nazakat shah and Mukkaram shah -

some 4/5 days before the occurrence. .

[ ]

The case was investigated by the 10 Muhammad Yousaf Khan Sl

and on completionn of the investigation, complete challan was 4 \

submitied/ the case was pul in court on 03/02/2017. Charge was . i
framed to which the accused Nizakat Shah claimed trial by =~ = .

leadine not guilty. Hence Jrosecution was accorded opportunity
g not guilty : pportunity

to adduce its evidence which it did as per detailed table given L

1

below; -

A

; i | PWs TName |Role - ] Documents
! ’I ' L exhibited
! i e —
! cL0 T | : -Car of
1 | : ! :
~ ‘ ‘ : o arrest
: : : | ExPWI/L,
' . application
; : . ) . O i /
- ' ; Muhammad | Conducted Partial I,Ol‘ custody
- PW-1 o . o : | Ex.PW-1/2
Nawaz Khan St | investigation. :
- : ‘ : , ‘ - and
s application .
; for further
: custody
| Ex.PW-1/3
4;_ i——_’-— [P P ———— IRt et T [ ————
| Escorted the dead body '
i 1 Atta Khan ‘110;6 't‘L ] d body , :
V ' ; with releva :
| pw-2 | constableNo. - {, =~ vith reievant
3110 documents to the mortuary |«
. for the autopsy. :
I Sy T : N .
. o Witness of recovery ‘
PW-3 Siraj Constable | memo vide which the 10 sz PW-3/1
- A 0N . . — -
No. 3937 {ook into possession blood ‘ |
stained garmentsof | © 41 C

JAVET) FORAL Gil Beb

AdvocatelErCourt Peshaya
Mo, 0345-0505804 | .
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; | il ; “decen 1so d \flsk i\ nla li 1\ '
LUPE i _ [ U A I
1 Ex.PM
‘. \ 1S : L :
]i ! Dfl\' T_aEJ,ahLaL \'1 Conducted the autopsy oOn including .
CPwW-4 | Assistan | the body of deceased Mst: picforiéﬂ : b
i t Professor KTH, ! Naiis l i . Y
.! ! Peshawar | Natia .! CcOnsl stm :
'i '. L | | 06 sheets. :
. — N I ey _
g pwos | Mahi‘q Ahmad | Submiited supplum,maw e PWS/
l . SHO challan ‘1 i
; _ Marg! inal witness to the 1 i
‘ : . recovery memo vide 1 |
" Amir Nawaz |~ which the 10 took into : '
PW-6 | $/O Afridi Khan poqxc%ﬂon three empty \ EX. PW 6/1
! 1 " Khan shull of 303, tive empty
i ' holl of 7.62 bore and onc ;
I unm\ shell ol )0 bon. i o
AT T T GPD chit L
, : . . Y EX.PW-7/ '
PA-T Dr. Mir Raza Examined the injured (by éc x;e.c’icol C
Shah then deceased Mst: Naila) s 4
: 1 legal report S
EX.Pw-7/2 | I
I Ry — e . , !
Pw-8 .| Muhammad ) o o
‘ Complainant ! . o
. Javed . " : T
7 T T Muhammad e T )
H\ ‘ PW-9 ’1mamu < Eve wilness A
b Shabir ; 7
i 1 ] . 1 . o R :
. EXPW-
. Conducted proceeding
| = Nisar Khan No. ~ . o 0/1 to
l PW-1 N ! under section 204 and 87 _l\) b
2750 , CrpC Ex.PW-
| ' | " 10/28
PW-11 | Muhammad P{egistered FIR on basis Ex PA/L
| - 1 Ullah S1 ‘ of murasila St
’ \r Reeqvery
ll memos
‘ . Ex.PW- |
- ‘ : T ' 12/1 and
3 A ~ ' ' Ex.PW-
! ‘ : il i g 12/3, Nakal
w: Muhammad . ; o |
PWI2 fll’if g Conducted investigation “'M&d 1
: ‘ous_a Lhdan . l;lx.l)\i\-/— : l
: : . 12/4, !
: ! ' | application |
; \ | for scarch
i 1 L memo |
i \ ‘ X PW- 1\
B B L , 12/3 FSL |
) JAVED IQIBAL Gui Bala
..,// 3 . Dau ‘al Liw Ghambf“a !
- z . 3igh| Court Pesiawa
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SR T e e report
"f Ex.PZ,
applications

for warrant

204 & 37
Cr.r.C

S ExPW

. 12/6 and

T EXPW-
12/7.

Ex.PW-
!3/12 1o
Ex.PW-

13/3."

Recorded report ol the
complainant in shape of
murasila

PW-13 | Muhammad Gul

Khan ST

On completion of the prosecution evideﬁce, statement of clccgléea
. ‘ .
lacing trial was recorded ws 3;‘72' Cr.PC wherein he professed his
innocence, however, he neither 0p£ed to be examinedAon Qath nor
to produce defense evidence. _ _ C
Learned Sr.PP assisted by conﬁplajnant counsel -while O]Dl’;‘..‘lil}lé the
case ccmtend.ecl that the accused is dimctly nominated for ni“al»:ing
effective firing at the deceased causing. her murder. “That the
o.ccurrence is fully supported by the ocular as well as documer}tary
evidence brought on record. The accused despite of the l‘acti that
the rest of co-accused were tried and consequently acquitted,
1‘cm‘:-11ncd absconder _["O'l' sulficient long period which by itself
indicates his sinister and criminal iniéntion.‘ The role of the

accused facing trial is different from the co-accused as role of

elfective firing has been attributed 10 the present accused. That as

the prosecution witnesses have been remained consistent in their

”

SV

1
I
P
s
il

i




~yrrpRRy
J

G.

IR
State VS Nizakat Shahb

depositions against the accused, therefore, it cannot be brushed
aside only.on the ground that the co-acclised on the same c-:\-fidence
have been acquitted. That the witnes es.bcing closely related 10
the complainant:or cléceased cannot be disbelieved on this sole

ground. Learned counsel placed reliance on SMCR 2009 page 99

and PLD 2002 SC 643.

BN

On the other hand, learned defense counsel contended that the
report has been lodged with undue delay which is the base for

consultation and deliberation for false implication of the accused.
Thay the complainant has not given any specification of the
respective weapons of each o [the accused. The recovered empties

shell have not been got examined through F'SL to ascertain as o

whether these have been fired from one weapon or otherwise. That

there is material contradictions between the physical situation of

the spot and the depositions of the star witnesses and the alleged

eye witness ‘also doss not support the specific version’ of the

complainant attributing elfective role to the accused facing trial:.

Motive is not establistied by producing credible evidence. There

arc  material  discrepancics  between the  statement  of the

complainant as well as the witnesses. Learned counsel placed

reliance on Pakistan criminal Law General 2017, page 1607,

Pakistan Criminal Law General 2013 page 354 and YLR 2014

&

page 1180.

ey
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[ lisicned to the arguiments of the learned Sr.pP assisted by legrned 9 - T
counsel for the complainant as well as defense: counsel and
perused the l'L‘CUlI‘LE.

8. The Peculiar indictment against the accused facing trial is that he
along with his co-acquitied accused came near the house of the
compiainant where he was present in the outer door \;\!hile his - S
deceased daughter Mst: Naila was inside the house when 1,116'-

accused facing trial along with co-acquitted accused allegcdlv _ b

started firing at them. With fire shot of the accused facing trial the

deceased was hit and got injured while he/the uomp!amant ascapcd

unhurt, Case of the prosecution rests on the depositions of the

perpetrator/complainant PW-8 and the alleged eye witness PW-9

A : N .
‘t A and the proceedings of the investigation conducted by Yousal

IChan S1PW-12.
9. Relewvancy, consistency and texture of the evidence produced

during trial would be assessed to determine as to whether oral
i

dewosmon of the witnesses find corroboration by physical

i
4
i
Al
LB
]

circumstances or otherwise.

10.  Admittedly, unnatural death o[ the deceased Mst: Naila has been

1

occurred but to evaluate the material produced by the prosecution
reference is made firstly to the statemient of the complainant
Muhammad Javed as PW-8 who has reiterated the coment‘s of his

report who has also previously recorded his statement as PW-5

during, trial of co-acquitted accused. During his cross examina tion JAVED X BAE:GJ' R‘”"

when he was confronted with his previous statement he narrated ~0]a5-5 - yat{,a

el C-c; s S '
H L TEha ;u-‘_:;-. e g <
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Y

L

I
\

that he did not rememiber his carlier statement to the effect * that in
o o . S

the meamvhile I alongwith PW Shabbir Alunad-and my uncle Said

A ]‘;"'alv (dlead now) came oul from my house,. the accn.sedtnamed

above started firing ai us with the inlention 10 commit our Qa//-e'-

amd”. The complainant has shown the alleged motive behi_ncl the

crime to be an altercation previously taken place between his son

Rashid and sons of the accused facing trial. In order 1o establish

this alleged motive the complainant has not produced his son . -

Rashid either before the police during the investigation or in the

court and as admitted by this PW-8 that no one from the locality

<

has heen produced regarding the fact of the alleged altercation. He

further deposes that the firing continued for about 2/3 minutes and

the accused party was at distance of about 28,29, 30 paces. He
shows himself on the thoroughiare in front of his housce at the time

of liring while his deceased daughter was at the distance of 2/3

e

paccs from him. He further narrates that at the time ol firing his

sons, daughters and wife were also present but admits that he has
not produced any one from them before the police. In contrast to

the peculiar stance of the complainant the alleged C\cl Witness
: ‘e
Muhanmimad' Shabir PW-9 during his cross examination L;(Szwll'aciicts
him while stating that at the time of firing the other children and
wife of the complainant were not present at the spot. As per his

contenticn he showed kinds of weapon respectively carried by all

the accused.

R B Sy i = .
.{" Staie VS Nizaokat Shahb Ared 1 H/0142018 ;
' £ N
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State VS Nizakat Shal dated 11/701/2018

- Muhammad Shabir PW-9 has narrated in the same line of the

contents of the report of the complainant,-however during his cross

examination he expressed his ignorancﬁ as to whether he dgi';gg' his
-statement before the 10 has named the: present accused !";'u‘:ing trial
or not. Thus he also does not remember as to whether he halds told -
about alleged motive of the offence in his previous statement or
: P

~not. He as per-his deposition can differentiate in different kinds of
\rvcapons but is not able to recount as to yvhbthcr he had told the
police ubdut the Kinds ol weapons carried by all the ac;cusullor not.
Site plan Ex.PB has also been prepared at the instance of this P\W-

-

9 Muhamimad Shabbir. Perusal of the site plan Ex.PB transpires

that in between the house of the complainant and the place

A whereupon the accused facing trial at point No.4 has been shown

allegedly making firing, there situates a water tank of whichithe

~

height of its side walls as per the statements ol PW-8 and PW-9 is

'

about 7 to 8 feet. Here the question arises that when the accused

facing U'iAal was making firing from behind the wall of water tank,
then how the éom_plainqnt or the eye yv‘itneSs became able 1o see
the acts“ of - all the accused with meticulous | speciﬁcafiqn.'
Furthermore, the distﬁnce shown as per the site plan bei\veen@t:he
accused party and the complainant is ébout 30 to 43 paces \i?vvh’ile

necdless 1o repeat, that as per the testimony of the cornp]aiﬁaﬁt he

wés present in the out door of his house while the deceased was

present in the courtyard of the house. hence again 1t pricks prudent

mind as 1o how the complainant without any shelter or hindrance -

i
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Stute \*5 Nizakat Shah dated 11/01/720148 ,

vot escaped while the deceased present inside the house pot’ hit.
The logic as advanced by th; complainant and the prosecution in
the peculiar backdrop of the case 11.1 hand, in no \ira}f :sec:fms
congruent with the rule of prudence. [t is again worth taking

‘notice of that as per the site plan PW-9 Muhammad Shabbir was

inside the house then again question arises as to how he saw and

identified the accused making.firing from inside the house while as

referred earlier, the complainant as PW-8 has taken a different

stance regarding presence of the alleged eye witness PW-9.

PW-12 Muhammad Yousal Khan Sl has conducted investigaiion

8

ol the case. During the course of which he has prepared site plan
ExPB recarding which he admiis that during the inspection of the
g g . 2 f 1€

spot he could not notice any sign of bullets ‘on the wall or on the

|

oate of house of the complainant and in same breath states to has

been got verified the site plar from the complainant Javed but the

. | . '
a 1

comnlamam in his statement does not utter regarding this fact. The
10" as PW-12 further la-lcim‘its that the reporl. regarding the
occurrence was made at 18:50 hours whereas the case was got
registered - at 21:55 hours which {’act'is by itsell vivid from the
record -of the case. Admittedly, the report has been lodged with a

delay of about 02 hours and 20 minutes while the FIR has been got

registered withtotal delay 03 hours and 035 minutes, hence element
- ! ’

1
'

of deliberation and consultation for implication of the accused in

circumstances cannot be ruled out,
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Amir Nawaz Khan as- PW-6 s the.marginal witness on the
recovery memo Ex.PW-6/1 and Ex.PW-0/2. He during his (-ZI‘OSS
examination has not been able o stand on his sl.ancc as dcscr:ibed
in his examination in chiel’ when he was Conﬁonlei with his
previous statement recorded during the (ial of the co-accfuiﬁe.d
accused. He further narrates that at the time of inspection of . the
spot by the 10 only he alongwith his brother said Afzal (bi/ t!lle.n
dead) \véz‘e present with the 10 and in their presence the IIO
collected blood stained earth and empties. This PW~6~negate; the
stance of the alleged -eye witness PW-9 and he is also ;‘liol
L3 .
consislenr in his previous as well as present depositions. Fhis PW-
0 has thereafter tried to fill the gap when voluntarily recounting
about the presence of Muhammad Shabbir PW-9 .on which the
defense Clounsei has put objection and lhe’ court has also no[iczzd

gesture and demeanor of the witness.

e h

PW-7 Dr. Mir Raza Shah has conducted initial examination on the

person of deceased Mst: Naila who has observed on!\f one \vound '

i

on the posterior fontenela with no exit wound and the size of

wound has been shown as % inch. During his cross examination he

15 st adamant upon his stance that he could not observe any exit

- wound however the deceased (by then injured) was referred to

neurosurgical ward.

Dr, Sabahat Assistant Professor KTH, Peshawar has come forward

as PW-4 and has ploduccd the au ULopsy report conducted on tlﬂc




RN
State VS Nizakat She dated 11/0172018
e body ol deceased as Ex.PM. The observation of her PM report is as SN N
Ty ; 4:‘\ - l‘ﬁ '
foltows:
= li " . N
~On 3/2/2016, at 08:30 hours, 1 conducted the autopsy ol Mst: Y
" Nuila daughter of Muhammad Javed and found the following.
Exrersal Examination:-
A well built female wearing maroon clothes, white banyan und ofT
/ ' . _~
d white chaddar. The chaddar is blood stained. Rigor Mortis: &
lividity fully developed.
Injuries:-
1- FA entry wound on vertex right side 2 X 0.5 ¢cm, 1
cm from midline 14 cm above right ear. !
2- FA exit wound in the midline vertex 1.3 X 0.5, 16~
cm above left car & 16 above right ear,
AN
\' ) - .
Internal examination:
: Scalp, Skull, membranes and brain were found injured while the
. ) - i
contents of thorax and abdomen were healthy and stomach was
empty. Uterus non-pregnant.
Two vaginal swabs were found negative for semen analysis# - :
28/06FMI/KMC/06.(FSL) . ‘ o
Opinion: : e
In my opinion the deceased died due o injury (o brain and ik
skull because of firearm. B
Probable time between death and PM..............8 to 12 hours. . %
.. . . . i AT ’ "E
During her cross examination this PW-4 narrates that she "‘;}5’ “BA%_
Lo o -
fou"lhi two iniuri he body of . \ N s HPagh
na two njuries on the body of deceased i-e the entry wound as " ] >-94i5504
Ty T ———
P P ' . 4
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well as exit wound and as per her observation direction ofmissel
from downwards to upwards. The medico legal report;of the
' i

deceased, blood stained garments of the deccased and the FSI.

report Ex.PZ would aptly indicate the unnatural deaﬂi caused with
firearm c_n'.’ the deceased but keeping in view the coaﬂrédictions
between the initial medico legal report andihc subsequeni autopsy
conducted on the body oi’,t'he deceased, it seems not 1o l;zas, b?en
occurred in the mode and manner as described and contended by
ﬂqé complainant as well as prosecution.

The nutshell cvaluation of the prosecution evidence on its appraiéal
. :
can be summarized as,
i The star witnesses ére not coherent in their debositions{.
. Asperrule of pl'uc_iencéwit is not repellent to the common

sense that seven persons making direct firing from such a

_close distance of zbout 30 o 40 paces and the

complainant standing in the outer door ol his house
would be escaped while the deceased present inside:the
house sustain bullet injury.
lii.  Again it does not stand to reason ihat the complainant
‘ Sy e e i
would be able to identify with specification the accused
facing trial making cffective firing proved lutal o the
= !
deceased out of seven persons making indiscriminate

simuitaneous firing.

1v, Statements of the “star witnesses s

unqualified improvements

e TR SN
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4 N -
, his previous statement Tas shown his uncle Suid Alzal N\
and  PW-9  Muhammad  Shabbir  preseat a0 the
thoroughfare at the time of occurrence but “in his
: subsequent statement against the accused facing trial he
could not stand on his earlier stance and thus PW-9 the L

e M A

SENO SPRNEUOLY

17.

present accused.  As it has been the well embedded principle of

-mysiery of uncertainty. Therelore, by extending benelit of doubls

alleged .eye witness has also. made noticeable

improvements in his statement.

»

v L by exhibiting my uumost reverence and regards 1o the
precedents relied by the prosecution, am of “the

considered view that peculiar facts and circtnnslances of ‘

ol
i
* .

the case in hand arc not identical to the ones of ‘the

referred precedents. ' ' ‘ o

S

As aftermath of the appraisal of the presecution evidence and

material on record, the courl is'constrained 1o hold that the case of

the prosecution against the accused facing trial sulfers from

criminal justice that prosecution has 10 prove its case beyond any
shadow of doubt and any reasonable doubt arises is to be utilized

and extended in favour of the accused. hence, the court is

unhesitant to hold that the prosecution could not substantiate its

1

indictiment  against the accused and the case is shrouded with

to the accused Nizakat Shah, he stands acquitted of the charges

_“\-‘. & L SV el

Sovse

material discrepancies creating bunch of doubts regarding ouilt of = a
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L. . | . . 3 . . ' IR PN Iy
foled against him. He s i custody, therefore, he be released 4
= : in
1 I.f‘*
oy forthwith 1f not required in any other case. !
: ¢ Case property be dealt with accordance with law 2 Jfter period of
: Jppml/w\nb;on File be con signed 1o record room aller necessary
completion and compilation. o .
. - o

ANNOQUNCED ~
1170172018

VA V\/(/U? | PR
(A \l“dh Mishwanl) -
Addl: Sessions Judge-Vill

Peshawar.

CERTIFICATE :
Certified that this Judgment consists ol Fourteen () pau Cs.

Each page has been checked, signed, and correued ac (,o1du,D V.

(A/i'm; ah \/hsh want )

Addl: Sessions Judge- \/lll g
Peshawar.
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Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa, 'Peshawar
NOTIFICATION.

‘ WHEREAS, disciplinary proceedings under the Khyber Pakhtunkhwa Government Servants
o (E&D) Rules-2011 were initiated againstA Mr. Nazakat Shah Ex-Chowkidar GPS Garhi Malik Ajoon
Peshawar by the DEQ (M) Peshawar, vide Endst No 5932-36 dated 09/09/201 1. |

.AND WHEREAS, on finality of disciplinary ﬁroceedings, major penalty of “DISMISSAL FROM
SERVICE" was imposed upon Mr.Nazakat Shah Ex-Chowkidar GPS Garhi Malak Ajoon Peshawar by
the DEO (M) Peshawar/competent authority. -

AND WHEREAS, the aggrieved Ex-Chowkidar submitted an appeal dated 02/02/2018 to the
Director E&SE Khyber Pakhtunkhwa Peshawar (appellate authonty) for redressal of his grievances.

AND WHEREAS, the appellate authority in pursuance of Section 17 read with rule (1) & (2) of
the Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules-2011, called for the

“record of the case and comments from the concerned DEO vidé letter No. 563 dated 02/02/2018 for
consideration of the appeal. o

AND WHEREAS, the: DEO concerned prowded the requisite record/comments accordingly
vide his letter No. 4527 dated 21/03/2018.

‘ AND WHEREAS, to know the factual position the Director E&SE (appellate authority) ordered
- an inquiry in the matter by appointing Mr. Abdur Rashid Principal GHSS Bagnotar Abbottabad’ as
Inquiry Officers vide Notification No. 1537-40 dated 07/08/2018.

ANS WHEREAS, consequent upon perusal of the enquiry resubmit/relevant record, reason
and circumstances by the appellate authority under which Mr. Nazakat’ Shah Ex-Chowkidar GPS
Garhi Malak Ajoon'Peshawar (appellant) was dismissed from service, the appeal submitted by the
aforesaid Ex-Chowkidar for reinstatement was not found tenable. E

NOW, THEREFORE, in exercise of the powers conferred under Section-17 rule (2) (a) of
Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules-2011, the Director
E&SE/appellate authority “uphold the order of penalty and reject appeal” lodged by Mr. Nazakat
Shah Ex-Chowkidar GPS Garhi Malak Ajoon Peshawar (appellant)

4

DIRECTOR
o~ Elementary & Secondary Education
. 5 > S > Khyber Pakhtunkhwa, Peshawar
Joé>% )w /
Endst: No. /F.No.A-20/c-iv/PF Nazakat Shah Chow: Dated Peshawar the ¢ 12018

Copy of the above is forwarded for information and n/action to the:-

1- ' District Education Officer (Male) Peshawar . - 4

.= 2- Appellant concerned. _ ) ,L"/ i
g

-

3- PAto the Director E&SE Khyber Pakhtunkhwa Peshawar.

I\

Assis\an i r (Admn)
E&SE, Khyber Pakhtunkhwa, Peshawar
| | | @

C:A\Users\Tahir\Desktop\MunawanEnquiry Officer\Nazakat Shah chowkidar Peshawar Enquiry Officer.doc
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PEAA

orate of Elementary & Secondary Education,

g j ! Khyber Pakhtunkhwa, Peshawar. ot
No. Y /F.No. A-20/C-IV/P-F Nazakat Shah .
Dated Peshawar the >0 -\\ j2019.

To | ' - ‘ @f ‘

e A
AN
N

‘ Mr.Nazakat Shah- 4 Y P

/ Ex-Cowkidar GPS Garhi Malak Ajoon Peshawar 5 gﬁ

Subject: DEPARTMENTAL APPEAL.:- )
Memo: T 7 \ C ;- '

| am directed to refer to your appéal dated 01-01-2019 for re-instatement in
service and to state that the appellant authority rejected your departmental appeal. M

Assis fector (Admn)
Directorate of E&SE K.P, Peshawar

&

Endst; No. /
Copy forwarded to the: -
1. PA to Director Elementary & Secondary Education Khyber Pakhtunkhwa
Peshawar.

. Assistant Di/rlxtor (Admn)
Directorate of E&SE K.P, Peshawar

C:\Wsers\Tahir\Desktop\Munawar\Nazakat Shah departmental appeal.doc
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&!} .FORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

p/I

SERVICE APPEAL NO.178/2019

Nazakat Shah VIS Education and others

REPLY ON BEHALF OF RESPONDENTS.

Respectively Sheweth:

The Respondents submits as under:-

: PRELIMINARY OBJECTIONS:

. That the Appellant has no cause of action /locus standi.

That the Appellant has concealed material facts from this Hon,ble Tribunal.

. That the Appellant has been estopped by his own conduct to file the instant

appeal before this Hon’ble Tribunal.

That the instant Appeal is badly time barred.

That the instant Appeal is not malntamable in its present form

That the instant Appeal is bad for mls-J_omder and non-joinder for the necessary
parties.

That the Appellant has not come with clean hands to this Hon’ble Tribunal.
That the instant Appeal is barred by law.

. That the Appellant does not fall within the ambit of aggrieved person.

ON FACTS.

. That Para No.1 pertains to record.

That Para No.2 is incorrect and denied on the grounds that the appellant has
been found guilty of willful absence from his duty, and ASDEO (M) reported _
the appellant willful absent from his duty. Regarding his absentee the ASDEO
Urmar Circle brought the matter in the' knowledge of DEO (M) Peshawar vide
letter No. 380-2 dated 02-05-2011 & letter No. 447-2 dated 28-06-2011.

(Copy of letters are attached as Annex: A &B) |

. That in reply to Para No.3, it is submitted that FIR No. 032 dated 02-02-2006

was lodged against the appellant at Police Station Urmar Payan District
Peshawar and since, then he was absent from his duty.

Furthermore, the appellant was bound to brought the matter in the knowledge of
the department but he did not acted accordingly.

Moreover, the department published absentee notice in daily news paper under
the rules.

(Copy attached as Annex: C)

. That Para No.4 is incorrect and misleading. The appellant was willful absent

from his duty since long and violated rules, therefore, the appellant was
dismissed under the rules.



,';i : . i @/@//) ';
5. That Para No.5 is incorrect, misleading and against the facts. Detail reply has
Q‘ been given in the above Para. v
6. That in reply to Para No.6, it is submitted that the respondent department
conducted inquiry and in light of inquiry report the respondent department
decided the appellant appeal, , al) e -
(Copy of inquiry reporl%s attached as Annex: D)/Q
7. That Para No.7 is incorrect, misleading and against the facts. The said Para has
been already discussed in the above Para. |
8. That Para No.8 is incorrect, misleading and against the facts. The Appellant has
no cause of action to file the instant appeal in this Hon’ble Service Tribunal.

 GROUNDS

A. That Ground-A is incorrect, misleading and against the facts. The Appellant
was willful absent from his duty and violated the rules and the competent
authority dismissed him from his duty according to law & rules.

B. That Ground-B is incorrect & misleading. The detail reply has been given in the
above Para of facts. Moreover, the Appellant was willful absent and violated
the law & rules. -

C. That Ground —C is incorrect, misleading and agamst the facts. Detail reply has
been given in the above Para.

D. That Ground-D is incorrect & misleading. The Appellant was willful absent
from since long without any information and the uepartment dismissed him
under the rules. ' ~

E. That Ground- E is incorrect & misleading and against the facts. The department
conducted inquiry and the inquiry officer informed the Appellant regarding the
inquiry but he did not appear before the inquiry officer.

F. That Ground —F is incorrect, misieading and against the facts. Detail reply has
been given in the above Para.

G. That Ground —G is incorrect, misleading and against the facts. The dismissal
order of the Appellant is according to law and rules because he was willful
absent from his duty since long without any information & permission. |

H. That the respondents have also seeks the permission of this Hon’ble Tribunal
for further / additional grounds at the time argument.

It is therefore, very humbly prayed that on acceptance of this reply, the
instant appeal may very kindly be dismissed with cost.

Irector,
(E &SE) KPK Peshawar
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OFF
CHUGHAL PURA

PICE OF T ASSISTANT l)i.\}'!'i{l(:"l' OFFICER (MY RPY: CIRCE L

Nu. 3802 Dated c»&/c_.ﬁ:lﬁ 4

To,
The Deputy District Officer (Made) Pry:
Peshawar. .
Subject:- Report of Pay in RO M. Nivags Chowkidar) GPS Garhi

Malik Ajun(Urmar Payan) Peshawar

For your kind Calortion the pay ol M Nazagat Shah (Chowkidar)
. _ o
S xlnppul i the month ol

GRS Garhi Malik Ajun who ,ilnvnh-'cd i 302 (murder case)

October 2000 by the phionic infornalion given n\ P ( mm h charee Py Payas,

So the report is subnnitted for further nevessary action please.

/ /"‘(,,, =
.
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BEFORE THE HON'BLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

In S.A# 178/2019

Nazakat Shah
Versus

Director E&SE KPK and Others

INDEX
S# | Description of documents - - Page No
1 ‘Rejoinder and reply to the comments of ) 1-4
Respondents o
2 | Affidavit | . 5

ol X1
6 L,' g

Through -
JAVEPNQBAL GULBELA
- Advocates, High Court
Dated: 17/09/2019 Peshawar .




BEFORE THE HON'BLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

In S.A# 178/2019

Nazakat Shah
Versus

Director E&SE KPK and Others

REJOINDER ON BEHALF OF THE
APPELLANT TO THE COMMENTS
FILED BY THE RESPONDENTS

Respectfully Sheweth,
Reply to Preliminary objections:-

1. Incorrect and Denied. The appellant has got a |

good cause of action.
2. Incorrect and denied..
3. Incorrect and denied.

4. Incorrect and denied. Moreover the appeal of

the appellant is in time.

5. Incorrect and denied.

6. Incorrect and denied.




. Incorrect, Amisleading ‘and hypocratic, hence

. Incorrect, Wrohg, misleading and hypocratic hence

" the main appeal is true and correct as well asa’;,

. 2T C Reme . x Tt e ST
P e . . . o -

7. Incorrect and denied.

8. Incorrect,  misleading,  hence  denied.
Moreover, appeal of the appellant is according

to law.

9. Incorrect and denied.

| On Facfsi'

1. No comments.

. Incorrect, misleading-and‘h'ypocritic, hence denied.

While that of the main appeal is true and correct.

. Misleading & hypocratic, hence denied. While -

true, and detail picture is given in the

corresponding para of the main appeal.

denied. While that of main appeal is true &

correct.

\

denied. While true and detailed picture is given in - : w oA

the corresponding paras of the main appeal. L i

. Incorrect, hypocratic and misleading. While that of i ot

/

true and detailed picture is given in corresponding / ;
: EE

7

paras of the main appeal. o / Iz R




7. Incorrect, hypocratic and misleading. While that of

the main appeal is true and correct as well as a

true and detailed picture is given in corresponding

paras of the main appéal.

8. Incorrect, misleading, malicious and hypocratic,

hence denied. While that of the main appeél is

" true and correct.

On Grounds:-

A.Hypocratic and malicious. True picture is

given in the main appeal.

B.Incorrect and malicious. While that of the -

main appeal is true and correct.
: . / .

C.Misleading and hypocratic. True and

detailed picture is given above and as well

as in appéal.

D.Incorrect and denied, as Well as hypocratlc
and malicious, while that of the ‘main
appeal 1s true and correct.

E.Incorrect, misleading & malicious, hence
denied. While that of the main appeal is
true and correct.

F. Incorrect and denied.

G.Incorrect and denied. While that of the
main appeal is true and correct.



e

Dated: 17/09/2019

H.Incorrect, hypocratic, hence denied. While
that of the main appeal is true and correct.

It is, therefore, most humbly prayed
that on acceptance of instant rejoinder, the
appeal of the appellant may graciously be
allowed, as prayed for therein. .

ol oS 1P -
Appellant
Through

JAVED—I’Q%KL-GULBELA |

ISRAR AHMAD
g

SAGHIR IQBAL GULBELA,
Advocates High Court
Peshawar .



BEFORE THE HON'BLE SERVICE TRIBUNAL KHYBER
| PAKHTUNKHWA PESHAWAR

In S.A# 178/2019

Nazakat Shah
_Versus

Director E&SE KPK and Others

AFFIDAVIT

| i, Nazakat Shah (Appellant), do hereby solemnly affirm
and declare on oath that contents of the Rejoinder are
true and correct to the best of my knowledge and belief

and nothing has been conce’aled from jthis Hon’ble court.

AV

| Deponent
CNIC: 17301 1(43»51%}
CQ-“ . o3|3-8&6‘4%@5

Advocate High Court
Peshawar




