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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal NO; 178/2019

Date of Institution ... 06.02.2019
Date of Decision ... 11.01.2022

Nizakat Shah S/0 Muhammad Shah R/0 Urmar Payan Peshawar.
(Appellant)

VERSUS

Director Elementary and Secondary Education Khyber Pakhtunkhwa at Directorate 
of Elementary and Secondary Education Civil Secretariat Peshawar and one

(Respondents)another.

Javed Iqbal Gulbela 
Advocate For Appellant

Kabirullah Khattak, 
Additional Advocate General For respondents

AHMAD SULT^ TAREEN 
ATIQ-UR-R^MAN WAZIR

CHAIRMAN
MEMBER (EXECUTIVE)

JUDGMENT

ATIO-UR^REHMAN WAZIR MEMBER (EY.- Brief facts of the

case are that the appellant was appointed as Chowkidar in Education Department

vide order dated 07-11-1988. During the course of his service, the appellant was 

charged in FIR U/Ss 302/148/149 PPC Dated 02-02-2006, thus he absconded and

was unable to perform his duty. The appellant was proceeded against 

departmentally and was ultimately dismissed from service vide order dated 09-09-

2011. The appellant was exonerated of the charges vide judgment dated 11-01-

2018. After earning acquittal, the appellant filed an application for his re­

instatement, which was rejected vide order dated 31-10-2018. The appellant filed 

another appeal, which was also rejected vide order dated 31-10-2019, hence the
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instant service appeal with prayers that the impugned orders dated 31-10-2018,

30-01-2019 and 09-09-2011 may be set aside and the appellant may be re­

instated in service with all back benefits.

02. Learned counsel for the appellant has contended that the impugned

orders are illegal, unlawful, void and ineffective upon the rights of the appellant

and are liable to be set aside; that the appellant was honorably acquitted of the

criminal charges and as per law, the appellant is entitled to be re-instated in

service with all back benefits, as the appellant was dismissed from service on the

charges of his involvement, in criminal case; that similarly placed employee have

been re-instated in service by the respondents, but the appellant was

discriminated and was not re-instated; that the appellant was dismissed from

service without adhering to method prescribed in law; that the appellant has not

been treated \a accordance with law, as no charge sheet/statement of allegation.

show cause notice was served upon the appellant, hence the appellantnor

was condemned unheard; that no regular inquiry was conducted against the

appellant nor any chance of personal hearing was afforded to the appellant

before imposition of major penalty of dismissal from service.

03. Learned Additional Advocate General for the respondents has contended

that the appellant was charged in an FIR, due to which the appellant went in

hiding and willfully absented from his lawful duty; that the appellant did not

report the matter to the competent authority and without permission absented

himself from duty; that the appellant was proceeded against on the same charges

by issuing show cause notice at his home address, but the appellant did not

respond, hence such notice was also published in two leading dailies, still the

appellant did not turn up, hence he was proceeded ex-parte and was awarded

with major punishment of dismissal from service; that upon submission of 

departmental appeal, proper inquiry to this effect was conducted and upon

recommendation of the inquiry officer, his appeal was rejected.
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04. We have heard learned counsel for the parties and have perused the

record.

05. Record reveals the appellant was appointed as Chowkidar vide order

dated 07-11-1988. During the course of his career, the appellant was charged in

FIR, due to which the appellant went in hiding and remained fugitive from law

until 2017, when he was arrested by police and was subjected to criminal

proceedings. Though the appellant was acquitted of the criminal charges vide

judgment dated 11-01-2018, but his long disappearance from law was not

warranted. On the other hand, the respondents were required to suspend the

appellant from service as per CSR-194, and to wait until completion of the

criminal proceedings, but the respondents proceeded the appellant without

observing the required legal procedure and the appellant was dismissed from

service vid^-^rder dated 09-09-2011 without affording him opportunity of

deferfse. It is a well settled legal proposition that dismissal of civil servant from

service due to pendency of criminal case against him would be bad unless such

official was found guilty by competent court of law. Contents of FIR would remain

unsubstantiated allegations, and based on the same, maximum penalty could not 

be imposed upon a civil servant. Reliance is placed on PU 2015 Tr.C. (Services) 

197, PU 2015 Tr.C. (Services) 208 and PU 2015 Tr.C. (Services) 152. As is

evident from their comments, the respondents were well aware that FIR was

lodged against the appellant and that his absence was not willful, still they 

proceeded the appellant on the charges of absence from duty.

06. The appellant filed departmental appeal after earning acquittal from the 

criminal case. The Supreme Court of Pakistan it its judgment reported as PLD 

2010 SC 695 has held that it would have been a futile attempt on part of civil 

servant to challenge his removal from service before earning acquittal in the 

relevant criminal case. It was unjust and oppressive to penalize civil servant for 

not filing his departmental appeal before earning his acquittal in criminal case,
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which had formed the foundation for his removal from service. In 2012 PLC (CS) 

502, it has been held that if a person is acquitted of a charge, the presumption 

would be that he was innocent. Moreover, after acquittal of the appellant in the 

criminal case, there was no material available with the authorities to take action 

and impose major penalty. Reliance is placed on 2003 SCMR 207 and 2002 SCMR

57, 1993 PLC (CS) 460.

We are of the considered opinion that the appellant was required to 

surrendered before law after registration of FIR against him, but he remained 

fugitive from law for quite longer time, who later on was arrested by police and as 

a result of criminal proceedings, the appellant was acquitted of the criminal 

charges. In a situation, we are inclined to partially accept the instant appeal by 

converting the major penalty of dismissal form service into major punishment of 

compulsory retirement keeping in view his long service and his acquittal from 

criminal charges. Parties are left to bear their own costs. File be consigned to

07.

record room.

ANNOUNCED
11.01.2022

\)

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (E)

(AHMA^b-SULTAN TAREEN) 
CHAIRMAN



ORDER
11.01.2022 Learned counsel for the appellant present. Mr. Kabirullah Kahttak,

learned Additional Advocate General for respondents present. Arguments

heard and record perused.

Vide our detailed judgment of today, separately placed on file, we

are inclined to partially accept the instant appeal by converting the major

penalty of dismissal form service into major punishment of compulsory

retirement keeping in view his long service and his acquittal from criminal

charges. Parties are left to bear their own costs. File be consigned to

record room.

ANNOUNCED
11.01.2022

(AHMAD^SUhTAN TAREEN) 
CHAIRMAN

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (E)

I



}

%



1

%

Appellant in person and Addl, AG for the respondents02.03.2021
present.

Due to general strike on the call of Khyber Pakhtunkhwa 

Bar Council, the matter is adjourned to 3.06.2021 forihearing 

before the D.B.

iq^ur-Rehman Wazir) 
Member(E)

Chairman

Mr. Tahir Khan, junior of learned counsel forthe appellant 
present. Mr. Touseef-ur-Rehman, ADO alongwith Mr. Kabirullah 

Khattak, Additional Advocate General for the. respondents 

present.

03.06.2021

Former sought adjournment on the ground that learned 

counsel for the appellant is busy before the august Peshawar 

High Court. Adjourned. To come up for arguments before the D.B 

on 08.09.2021.

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (EXECUTIVE)

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)

08.09.2021 Counsel for appellant present.

Javid Ullah learned Assistant Advocate General for respondents 

present.

Former made a request for adjournment; Request is acceded. To 

come up for arguments on 11.01.2021 before D.B

/
; (Rozina Rehman) 

' - Member (J)
Chairman
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Due to COVID19/the ease ls adjourned to 

(0__/ h 72020 for the same as before.
.2020

Due to summer, vacations case to come up for the same on 

12.10.2020 before D.B.
10.08.2020

‘C'

. 12.10.2020 Junior counsel present on behalf of appellant.

Mr. Riaz Khan Paindakheil learned Assistant Advocate . ' 

General for respondents present. : .

Former made a request for adjournment as.senior counsel is 

not available. Adjourned. To come up for arguments on 

04.12.2020 bef^D.B:

M
(Mian Muhammad)'. 

Member (E)
(Rozina.Rehman) 

Member (J)

Due to COVID-19 the case is adjourned for the same on 

^.03.2021 before D.B.
04.12.2020

• %
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’ Clerk to counsel for the appellant present. Addl: AG 

for respondents present. Due to general strike on the call of 

Peshawar Bar Council, the instant case is adjourned. To come 

up for arguments on 18.05.2020 before D.B.

16.03.2020

i

V__ _
t

(MAIN MUHAMMAD) 
MEMBER

(M.AMIN KHAN KUNDI) 
MEMBER

:>
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L
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•v. 't *
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Counsel for the appellant and Mr. Usman Ghani, District 
Attorney for the respondents present. Learned counsel for the 

appellant requested for adjournment. Adjourned to 03.12.2019 for 

arguments before D.B.

30.10.2019
■ *-

>
i
5
%

(M. Amin Khan Kundi) 
Member

A :• (Ahmad Hassan) 
Member

i •

> ' Junior to counsel for the appellant and District 

Attorney for the respondents present.

03.12.2019
I

i

f
I. ; Request for adjournment is made due to non­

availability of learned senior counsel for the appellant due to 

engagement before the Honourable High Court today.

!

1;

Adjourned to 24.01.2020 before the D.B.
?

ChairmanMember

f

:
f

;
?
'r

Due to general strike on the call of Khyber Pakhtunkhwa Bar 

Council learned counsel for the appellant is not available today. 

Mr. Kabirullah Khattak learned Additional Advocate General for 

the respondents present. Adjourned to 

arguments/further proceedings before D.B.

24.0112020;

>
:■

i-

16.03.2020 for
1 ■
!■

*
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t: (Hussain Shah) 
Member

(M. Amin Khan Kundi) 
MemberI

:
i
t
:
i
t

I

iI

I
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*•> Clerk of counsel for the appellant and Mr. Kabirullah 

Khattak, Additional AG for the respondents present. Written reply 

on behalf of respondents not submitted. Learned Additional AG 

requested for further adjournment. Adjourned to 02.08.2019 for 

written reply/comments before S.B.

20.06.2019

f

(Muhammgui Amin Khan Kundi) 
Member

Appellant in person and Mr. Usman Ghani, District02.08.2019

Attorney alongwith Mr. Arshad Ali, Supdt for respondents 

present. Written reply/comments on behalf of the respondents

no.l and 2 submitted, which is placed on file. The appellant

may file rejoinder to , the comments submitted by the

respondents, if so, advised.

Adjourned to 17.09.2019 for arguments before D.B.

(Ahmqd Hassan)
Member

■ •^r..

Junior to counsel for the appellant and Mr. Zia Ullah 

learned DDA present. Junior to counsel for the appellant 

submitted rejoinder which is placed on file and seeks 

adjournment as senior counsel for the appellant is not in 

attendance. Adjourn, lo come up tor arguments on 

30.10.2019 before D.B.

17.09.2019

MemberMember
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14.03.2019 Counsel for the appellant Muhammad Nizakat Shah 

.“ -present. Preliminary arguments heard. It was contended by 

learned counsel for the appellant that the appellant was serving in 

Education Department as Chowkidar. He was dismissed from 

service vide order dated 09.09.2011 on the allegation of absence 

due to involvement in criminal case. The appellant was acquitted 

by the competent court vide order dated 11.01.2018. The 

appellant filed departmental appeal on 14.09.2018 which was 

rejected on 31.10.2018. The appellant further filed an application 

for reinstatement but the same was also rejected on 31.01.2019 

hence, the present service appeal. It was further contended that the
I

■ appellant was involved in criminal case and was in custody of the 

Police therefore, the appellant could not attend the duty. It was 

further contended that neither proper inquiry was conducted nor 

any absence notice was sent at the home address of the appellant 

therefore, the impugned order is illegal and liable to be set-aside.

The contention raised by the learned counsel for the 

appellant needs consideration. The appeal is admitted for regular 

hearing subject to all legal objections. The appellant is directed to 

deposit security and process fee within 10 days, thereafter, notice , 

be issued to the respondents for written reply/comments for : 
29.04.2019 before S.B.

\

Anoeliani. Do^s‘4ed
Security Si Process Fe@ ^

(Muhammad Amin Khan Kundi) 
Member

29.04.2019 Clerk of counsel for the appellant present. Adll: AG for 

respondents present. Written reply not submitted. Requested for 

adjournment. Adjourned. Case to come up written 

reply/comments on 20.06.2019 before S.B. I

(Ahrnad Hassan) 

Member
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Form-A

FORM OF ORDER SHEET
Court of

178/2019Case No.

Date of order 
proceedings

Order or other proceedings with signature of judgeS.No.

21 3

The appeai of Mr. Nizakat Shah presentedJ:oday by Mr. Saghir 

iqbai Guibeiia Advocate may be entered in the institution Register and 

put up to the Worthy Chairman for proper order piease.

06/2/20191-

i

REGISTRAR
This case is entrusted to S. Bench for preiiminary hearing to be2-

put up there on

CHA RMANf

'i

\'•S vs

\

;•



BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

In Re S.A /2019

Nizakat Shah

VERSUS

Director Elementary and Secondary Education Khyber 

Pakhtunkhwa and others
INDEX

Description of Documents Annex Pages

Grounds of Appeal.1. 1-6
Affidavit.2. 7
Application for condonation of delay3. 8-9
Addresses of parties4. 10
Copy of the apartment order5. “A” 11
Copy of the service book6. “B” 12-23
Copy of the FIR7. “C” 24
Copy of the dismissal office order8. 25
Copy of the judgment dated 11/01/20189. “E” 26-39
Copy of the departmental appeal and 
impugned order dated 31/10/2018________
Copy of departmental appeal and order 
dated 30/01/2019

10. “F & G” 40-41

11. 42-44

Wakalat Nama12. 45

Appellant
Through

Saghir Iqh^^ulbela 

Gulbela,
&

Ji

Israr Ahmad
Advocates, HigJ:^ Court 

Peshawar.Dated: 04/02/2019

Off Add*’ 9-lOA Al-Nimmh Centre. Govt College Cbowk Peshawar
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR
Khyt>cr P-akht^iktiwa

Service Tribunal

l5l7 ^ /2Q19 Diary No.In Re S.A
Dated

Nizakat Shah S/0 Muhammad Shah R/0 Urmar 

Payan Peshawar.
{Appellant

VERSUS

1. Director Elementary and Secondary 

Education Khyber Pakhtunkhwa at 

Directorate of Elementary and Secondary 

Education Civil Secretariat Peshawar.
2. The then Executive District Officer (E & SE) 

Education Peshawar Now District Education 

Officer (Male) Peshawar.

(Respondent).

Registrar
APPEALU/S 4 OF THE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL ACT -1974 AGAINST THE
IMPUGNED OFFICE ORDER NO. 8340/F.NO.A-20/C-
IV/P-F DATED 30/01/2019 OF THE DIRECTOR E &
SE KHYBER PAKHTUNKHWA, OFFICE ORDER
NO.10653-55/F.NO.A-20/C-IV/PF OF DATED
31/10/2018 DIRECTOR ELEMENTARY AND

•>

SECONDARY EDUCATION KHYBER
PAKHTUNKHWA PESHAWAR WHEREBY
DEPARTMENTAL APPEALS AGAINST THE
IMPUGNED OFFICE ORDER NO. 5932-36. DATED
09/09/2011 OF THE EXECUTIVE PESHAWAR.
WHEREBY THE APPELLANT WAS DISMISSED
FROM SERVICE. WAS TURNED DOWN IN A
CLASSICAL CURSORY AND WHIMSICAL MANNER

Respectfully Sheweth;

1. That after going through the mandatorily 

required procedure the appellant was 

inducted into service as Chowkidar the
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education department on 07/11/1988. (Copy of 

the apartment order is annexed as annexure 

“A”)

2. That the appellant since induction into 

service has always been remained as regular 

obedient, hardworking and sincere fellow and 

has never caused any displeasure of any of his 

superiors and there has never ever been any 

complaint move against the appellant. (Copy 

of the service book is annexed as annexure
«B»)

3. That unfortunately the appellant was 

nominated and implicated in a criminal case 

registered vide FIR No. 32 dated 02/02/2006 

U/S 302/148/149 PPC, police station Urmar 

Peshawar which caused the appellant to 

abscond to save his life and thus was 

naturally unable to perform his duties. (Copy 

of the FIR is annexed herewith as annexure
«C»)

4. That in the meanwhile the appellant was 

dismissed from service vide the impugned 

office order No. 5932"36 dated 09/09/2011 by 

the Executive District Officer (E & SE) 

Education Peshawar without any show cause, 

charge sheet, statement of allegation, final
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show cause notice and even without any

inquiry. (Copy of the dismiss^ office order is 

annexed as annexure “D”)

5. That as the appellant was ipnocent and had 

falsely been implicated in the! instant case, so 

was rightly acquitted in the criminal case
I

vide the judgment and order dated 11/01/2018 

of the learned Additional Session Judge-VIII, 

Peshawar. (Copy of the judgment dated 

11/01/2018 is annexed as annexure “E”)

6. That after been Honorably acquitted the 

appellant moved an appeal to the Director (E 

& SE) Education Khyber Pakhtunkhwa 

Peshawar which was turned down on 

31/10/2018. (Copy of the departmental appeal 

and impugned order dated 31/10/2018 are 

annexed as annexure “F’ & “G” respectively)

7. That thereafter the appellant moved another 

appeal to the worthy director but this time
j

again the deuce fate of the appellant
i
I

prevailed and again the appeal was dismissed
I

vide the impugned order!date 30/10/2019.
i

(are annexed as annexure
I

respectively) ;

8. That feeling aggrieved and having no other 

remedy elsewhere the appellant approaches 

this Hon’ble Tribunal for his reinstatement



into service with all back benefits upon the 

following grounds inter alia>

Grounds:
A. That both the impugned orders dated

whereby the

departmental appeals against the impugned 

order dated 09/09/2011 was dismissed which 

is illegal, unlawful, void and ineffective upon 

the rights of the appellant and are required to 

be set aside.

30/01/2019 and 31/10/2018

B. That under the law where civil servant is

implicated and nominated in a criminal case 

and thereafter the same civil servant is 

entitled to be re instated and the service with

ad back benefits, if he had been dismissed 

from the service, inpersuance to criminal

case.

C.That same is the case of the appellant and the 

appellant shall have been reinstated to the 

service, even by operation of law, after being 

Honorably acquitted by competent Court of 

law and his appeals should have been 

accepted, but the same were dismissed which 

is illegal, wrong, void and the same are 

required to be set aside.



D.That where so many other Civil servant who 

had been implicated in criminal cases 

reinstated in the same Respondent 

department, while the same time the 

appellant was discriminated Wd his genuine 

request for reinstated even turn down.

E. That even no show cause notice, statement of 

allegation, charge sheet, final show cause 

notice and above all, even no inquiry was 

conducted or intimidated to the appellant 

even and thus the appellant has been 

condemned unheard.

F. That even no opportunity of personal hearing 

was ever afforded to the appellant, prior to 

imposing the major penalty of dismissal from 

service and thereafter at appellate stage, by 

the appellate authority.

G.That from all prospective both the impugned 

orders dated 30/01/2019 and 31/01/2018 are

wrong, illegal, void and are liable to be set 

aside alongwith dismissal order dated 

09/09/2011 and the appellant is entitled to ,be 

reinstated with all back benefits.

H.That any other ground not raised here may 

graciously be allowed at the time of 

arguments.



It is, therefore, most humbly prayed 

that on acceptance of the instant appeal, 
the impugned order No. 10653-55/F.No.A- 

20/C-IV/PF, dated 31/10/2018 and order 
8340/F.No.A-20/C^W/P-FNo. dated

30/01/2019 of (Director Elementary and 

Secondary
Pakhtunkhwa Peshawar whereby the 

departmental appeals 

impugned dismissal froin service order

Education) Khyber

against the

N0.5932"36, dated 09/09/2011 of Executive 

District Officer, (E&SE) Education
Peshawar were turned down may 

graciously be set aside and by doing so the 

appellant may very : graciously be 

reinstated into service with aU back
benefits.

Any other relief not specifically asked 

for may also graciously be extended in 

favoiu: of the appellant in the
circumstances of the case.j

^ Vw-'
Appellant, *;

Through
Saghir I ulbela
&

Btt^bal Gulbela,

Israr Ahmad
i

Advocates, High Court 

Peshawar. ;Dated: 04/02/2019

NOTE:-

No such like appeal for the, same appellant, 

upon the same subject matter has earlier been filed 

by me, prior to the instant one, before this Hon'ble 
Tribunal. ' J f

Ai



BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

In Re S.A /2019

Nizakat Shah

VERSUS

Director Elementary and Secondary Education Khyber 

Pakhtunkhwa and others

AFFIDAVIT

I, NizEikat Shah S/0 Muhammad Shah ^O Urmar Payan 

Peshawar, do hereby solemnly affirm arid declare that all 

the contents of the accompanied appeal are true and 

correct to the best of my knowledge and belief and nothing 

has been concealed or withheld from this Hon’ble 

Tribunal.

DEPONENTr\Identified i /
Ja Giilbela
Advocate High Court 

Peshawar.



BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

In Re S.A /2019

Nizakat Shah

VERSUS

Director Elementary and Secondary Education Khyher 

Pakhtunkhwa and others

APPLICATION FOR CONDONATION OF PET .AY

Respectfully Sheweth;

1. That the Petitioner is filing the accompanying 

appeal the contents of which may graciously 

be considered as integral part of the instant 

petition.

2. That Petitioner has got a good prima facie 

case and balance of convenience also lies in 

his favour.

3. That delays in filling the accompanying 

appeal, if any were not deliberate but edue tot 

the non communication of order, dated 

31/10/2018 to the Petitioner.
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4. That if the instant application is not allowed

and delay is not condoned, the Petitioner
j

shall suffer irreparable loss, i

It is, therefore, most humbly prayed 

that on acceptance of the instant 

application, the delay, if any, in filling the 

accompanying appeal may graciously be 

condoned.
I

Any other relief not specifically asked
j

for may also graciously I be extended in\
J

favour of the appellant in the 

circumstances of the case • ;

Appellant
Through

Saghir Iqb [bela

Ja> Iqbal Gulbela,

Israr Ahmad
Advocates, jHigh Court 

Pe shaver l/iDated: 04/02/2019
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BEFORE THE HONBLE ER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

In Re S.A /2019

Nizakat Shah

VERSUS

Director Elementary and Secondary Education Khyber 

Pakhtunkhwa and others

ADDRESSES OF PARTIES
APPELLANT

Dilawar Ex-IHC, No4165. District Police 

Peshawar.

ADDRESSES OF RESPONDENTS

1. Director Elementary and Secondary 

Education Khyber Pakhtunkhwa at 

Directorate of Elementary and Secondary 

Education Civil Secretariat Peshawar.

2. The then Executive District Officer (E & SE) 

Education Peshawar Now District Education 

Officer (Male) Peshawar.

Appellant
/f

Through 0^
Saghirlqb^J&dbela
&

'ed^balGulbela,

Israr Ahmad
Advocates, High Court 

^esha^ar.^—, /Dated: 04/02/2019
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0 ;;ucnd ihc duly and
\va.s

. ^''^liereas in iJic alxsoru-c 
• connection with absence notice and evidence 

. view ihai charges of willful / 
y, accused officiai. ■

I'csponsc from ihe accused ofllcial in
i''Ci.rJ. Uic compciciil auihorhv is of ihe • ^u.>aulh„n.cu have bacon-,. coved ^ahd'
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. ua eo Linauthorized / willful absence i.e. 03/)d/2Ui)6
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1,1! IVE DISTRICTOi'FlCER,

/.'lOl 1

5 •

Peshawar __
_ and ncecssa;-'. ;clion lo (hc--

• ..'I': P‘smcc:Accounts Omcer Peshawar,
: ,• A Deputy Disirict^Officer (Male) Peshawar 
; y/'3'® Circle Chugha Pura Peshawar.
/■ USu'pdtiEstab: local cffice:'

JX Official concerned.. '

I'.-.ceuiivc [{/su-icc Officer. -. 
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' IN THE COURT OF MISHWANl '
ADDITIONAL SESSIONS^l^E-VUT, PESHAWAR^...

Sc-ssions Case # .i7/SC

M Dale of Institution....'
Date of flearing'.......
Date of Decision......

03/02/2017 
11/01/2018 
1 1/01/2018»■ ■

Ti'iC Stale
ti VI/RSUS
It!

1^ I ■'

Nizaifi'.t Shah S/0 .Muhammad Shah 
R/O' IJrmar Payan Peshawai' 

....(.Accused facing trial)' !
Si
m
m. 1i

FIR# 32 DATED 02/02/2006
U/S 302/324/148/149 PPC OF POUCH STATION URMAR 
DISTRICT PESHAWAR.

11
ii
iim- 1

if.g
IS 1 •

JUDG 1\1 E N T
i :
if
':i

The accused Nizakaf Sahh Deed trial in afore captioned 

Facts of the case are such tliai complainant M'uhaminad .laved S/0 

, •’Miiliamimad Afzal piesent in 'frauma

i . case.
^■1a

] a
--4

-! room causality LRH, 

Peshawar along with dead Lx)dy of hi.s daughter deceased Mst:

§

01I
Naila reported the matter to the effect that on ihe eveiitful day • i-e 

dated 2/2/2006 at 16:30 hours he along with his daughter Mst;
■A

I Naila was present at the place of occurrence. In the meanwhile the 

aecuseu ItiCmg trial Nizahat along with othei’ six co-accused

I.
C
1:^
f;f4
I acquiited duly armed with deadly weapons came there and started 

Frlng a
\:
iii: them with intention to commit their Qaii-e-amd. All the
t
]

accused made indiscrirn'inate firing and as result thereof^ his 

daughter Mst: Naila was hit with the lire shot ofthe accused fa JAVEB li 1
cing Dsjudsai i 

T^dvo
aw CEiamfec-' 

iate HJdi Coiiirit Psiahcoif

2thi-
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trial while he/ the 

stated to has been -witnessed by one

S l a 1 c
unhnil. 1 he oecurien'^e ,

\
i •« Shabbir Ahnaad and others, 

altercation between the 

o'r Nazakat shah and M.ukkaram shah

IK'
i ;

for the offence is stated to be anMotiveI'
of complainant and

4/5 days before the occurrence, 

investigated by

sons tson

some
the 10 Mtihanimad Yousat Khan SI

The case was3.
completion of the investigation, complete challan was

03/02/20 17.'Charge was 

Shah claimed trial by 

accorded opportunity

and on

submiued/ the case was put in court on 

which the accused Nizakatframed to

pleading not guilty. Hence prosecution 

to adduce its evidence which it did. as pei

was

detailed table given

below;imt-rtjr
\i U \ Documents

exhibited
RoleNamePWs

Car of 
arrest

£x.PWl/k
application 
for custody 
l-,x',PW-l/2 

! and
application 
forfuither '■ 

custody 
F3X.PWH/3

-v:.

Conducted Partial 
investigation.

Muhammad 
Naw'azKhan SiPW-1

•j

I liscoried the dead body 
.along with relevant 
idocuments to the mortuary 
[for the autopsy.

Atta Khan 
constable No. 

3110
P\V-2

Witness of recovery 
vide which the iCSiraj Constable 

No. 3937
Ex.PW-3/1memo

took into possession blood 
■ stained garments of

PW-3

ALOuSBfela
Chanibbi

JAWBIQI
Daud; ai Law 

Advocate K^^jTeo.uit PesErap- 
Wc] ; 0345-940550'f ! •rEStgg

;.... s
...

rc-r..'X

■ •
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I

Bx.PM 
including 

ictorial 
! consisting 

06 sheets.

Dr. Sabahat 
Assistant 

?i-ofessor KTH, 
Peshawar

Conducted the autopsy 
the body of deceased Msl 

Maiia

on
P

P\V-4

SubiTtiUed supplementary 
challan

Ex.P\V5/lMalik Ahmad 
. SHO

I;P\V-5
I

memo vide
■ which the 10 took into

three empty

recovery
Amir Nawaz 

S/0 Afridi Khan 
■ Khan

EX.PW-6/1 i tpossession 
shell of 303, five empty 

shell of 7.62 bore and one

P\V-6

em
' OPD chit 
EX.PW-7/1 
& medico 

legal report 
EX.Pw-7/2

Examined the injured (by 
then deceased Mst: Naila)

Dr. Mir Raza 
ShahP\V-7

I
r

Muhammad
Javed

Pw-8 Complainant

Muhamm.ad
Shabir

Eiye witnessPW-9
■j

Hx.PW- 
10/1 to 

Ex-PW^ 
10/28

Conduct ed p ro c e c d i n g 
under section 204 and 87 

Cr.PC
Nisar KJian No. 
2750PW-10

Registered FIR on basis 
of murasila

. Ex.PA/1Muhammad
Ullah SI

PW-11

Kecovery 
meimos 
Ex.PW- 
12/1 and 
Ex.PW-

12/3, Nakal 
X'lad

■ Ex.PW-- 
12/4,

application 
For search 

memo 
Hx.PW- 

12/5, FSL

!;

i Muhammad 
Yousaf Khan SI

C 0 n d u c te d i n \'- e s 11 gat i 0 nPW-12

I
'1

i:

/
JAVSBIQBALGulBftla

.wChamtesr ' 
Cou^tPesiiawar 

ob; 0^5-9405501
Daudi^ai L; 

Advoca>44i9!*

•P
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\m- report 

Bx.PZ, 
applications 
for warrant 
■204 &87 

Cr.B.C
■ Ex.PW

. 12/6 and
■ ExiPW-

12/7.

I i ■nIIi
I

Ex.PW-
13/1 to 

Ex.PW- 
13/3.'

Recorded report of the 
complainant in shape of 
murasila

PW-13 Muhammad Giil 
Klian -SI

//

.4 On completion of the prosecuiion evidence, statement of accused 

facing trial was recorded ti/s 342 Cr.PC wherein he professed his 

innocence, however, he neither opted to be examined on oath nor

4.
'1

n ■ 'i!to produce defense evidence. ' I

w ;
Learned Sr.PP assisted by complainant counsel while opening the

case cojitended that the accused is directly nominated for making

effective firing at the deceased causing, her murder. That the

occurrence is fully supported by the ocular as well as documentary

evidence brought on record. The accused despite of the fact- that

the rest of co-ciccused were tried and consequently acquitted.

remained absconder for sufficient long period which by itself

indicates his sinister and criminal intention. The role of the

accused facing trial is ■different from the co-accused as role of
!

effective firing has been attributed to the present accused. That as

the prosecution witnesses have been remained consistent in their

Advorc'-'^

2

.-B■■■

11
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\ ciopc^suions against the accused, therefore, it cannot be brushed

the same evidence

9mm j

iIr aside only.on the ground that the co-accused on 

have been acquitted, that the 

ihc complainant or

around. Learned counsel placed reliance

and PLD 2002 SC 643.

On the other hand, learned defense counsel contended that the 

has been lodged with undue delay which is the base tor

■s’
being closely related 

deceased cannot be disbelieved on this sole

toI witnesses

SMCR 2009 page 99on
; ■;

:■

6.

report

consultation and deliberation for ialse implication oi the acc.used/
/

Tha^ the conaplainanl has, not given any specification of the 

ofeach of the accused, 'fhe recovered empties

rs
f

respective weapons 

shell have not been got examined through hSL to ascertain as to 

whether these have been fired from one weapon or otherwise. That

there is material contradictions between the phvsica! situation ol 

the spot and the depositions of the star witnesses and the,alleged 

wdtness 'also does not support the specific version of tlie 

plainanl attributing effective role to the accused facing trial:. 

Motive is not established by producing credible evidence. There 

material discrepancies between the statement of the 

complainant as w'ell as the witnesses. Learned counsel placed 

reliance on Pakistan criminal Law General 2017, page 1607, 

Pakistan Criminal Law General 2015 page 554 and VLR 2014

eye

com

: f
. T

arc

'12
page 1180. TAI® ImAL '|ul 

Dau/zas l/aw Cha

21
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1 lisicned to the argLiinents orihc !cai-ned SrJ;P assisiecl'by learned "9

coiinse! for the complainant as ^veil as defense- counsel and

f
7

perused ihc record.

The Peculiar indictment against the accused facing trial is that he8.

along- with his co-acquitled accused came near tlie house of the 

compiainani where he was present in the outer dooi' while his

inside the house when, thedeceased daughter Mst; Naiia was 

accused facing trial along with co-acquitted accused allegedly/ 1/
6

Started firing at them. With fire shot of the accused facing trial the 

deceased was hit and got injured while he/the complainant escaped, 

unhurt. Case of the prosecution rests on the depositions'of the. 

perpetraior/complainant PW'-S and the alleged eye witness PW-P 

and the proceedings of the investigation conducted by Yousaf

■ !

t

.iii
■I

\
' K

Khan SI PW-12. 1 U

i 'IRe.lev-ancy, consistency and texture of the evidence produced 

dui'ing trial would be assessed to determine as to whether, oral 

deposition of the witnesses, find corroboration by physical

9.
;

1?
I

I • !
:

circumstances or otherwise.

.Admittedly, unnatural death of the deceased Mst: Naiia has been10.

occurred but to evaluate the material produced by the prosecution

reference is made firstly to the siaiemeni ol' the complainant

Muhammad Javed as PW-8 who has reiterated the contents of his .

report who has also previously recorded his statemenl as PW-5

during trial of co-acquitted accused. During his cross examination JAYE1)M®AL'6
Dauifeai I aw Chaitiber 

Advoc te Hig i Comii P.as-tU'U--r

i\ Bab

when he was confronted with his previous statemenl lie narrated

r
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'V-I lhal he did not reniember his earlier statement to the efieciiha! in O'\
0--

the meanwhile / alongwilh PV/ Shahbir Ahmad-and im' uncle Said

Afzai (dead now) came on! from my house,, the accused, named 

above started firing a! ns v\>ijh the intern ion to coinmii our Qali-e-

armf'\ The complainant has shown the alleged motive behind the

crime to be an altercation previously taken place between his son

Rashid and sons of the accused facing trial. In order to establish

this alleged motive the complainant lias not produced his son

¥ Rashid either before the police during the investigation or in the

court and as admitted by this PW-8 that no one from the'locality

has been produced regarding the fact of the alleged altercation. He ' •

rfurther deposes that the firing continued for about 2/3 minutes and

the accused party was at distance of about 28,29, 30 paces. He■'1l \
■ shows himself on the ihoroughiare in front ul'his house at the time

of iii'ing while his deceased daughter was at the distance of 2/3

paces from him. He further narrates that at the time of firing his

sons, daughters and wife were also present but admits that he has
; !

not produced any one from them before the police. In contrast to

the peculiar stance of the complainant the alleged eye Avitness

Muhammad'Shabir PW-9 during his cross e.xamination contradicts

him while stating that at the lime of firing the other children and

wife of the complainani were not present at the spot. As per his

contention he showed kinds of weapon respectively carried by all

the accused.

flTTt,
V_w

mm
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Muhammad Sliabir PW-9 has narrated in the-same line of the
i- • ,5f'

! i. AI / .
Nf/

contents ot the report of the complainant,however durina his cross 

exaiViination he expressed his ignorance as to whether he during h 

statement before the lO has named die'present accused facing ti'ia! 

or not. Thus he also does not remember as to whether he had told • 

about alleged motive of the offence in his previous statement

!

IS

;

orI
;

not. He as per his deposition can differentiate in different kinds of

weapons but is not able to recount as to whether he had told the
1/•i jx^licc about the kinds of weapons carried by ail the accused 

Site plan Ex.PB has also been prepared at the instance of this PW 

9 -Muhammad Shabbir.

or not.
■;

t
1
1 ■ f

Perusal or the site plan Ex.PB transpires 

between the house of the complainant and the place 

whereupon the accused facing trial at point No.4 has been shown

Sj

i
that in

i ttI■\ ■

4.
\\ * I

allegedly making firing, there situates a water tank of which ithe
! •

height of its side ^valls as pci- the statements of P\V-8 and P\V-9 is

■a4
i-;

; i

1 fi

4
about 7 to 8 feet. Here the question arises that when the accused 

facing trial was making .firing from behind the wall of 

then how the complainant or the eye witness became able 

the acts of - all the accused with

IfV.
d

!
water tank,[1

■I

1 to see i 1
: 'S

■1^ melicLiioLis specification.
I

Furthermore, the distance shown as per the site plan betweeifthe
I
itIf
i accused party and the complainant is about 30 to 43 

needless to repeat, that

paces whileISN

per the testimony of the complainant he 

i:)iesent iii the out door ol bus house while the deceased 

pieseiii ii'i [he courtyard oJ die house, hence again it pricks prudent

as

was8 was

• IImmd as to how the complainant without any shelter or hindranceti 3A¥li;rtQaALGuISp

.. I
I;4 AdvOG"'1’
r;

V.
0 M



T
d a V e ci 1 i / 0 1 / 2 0 i dS I a ! e V S N i 2 a k a t 'S ii a !i

i

cA .got escaped while the deeeased present inside the house got" hit. 1

<h
The logic cis ctdvanced by the eomplainanl and the prosecution in

the peculiar backdrop of the case in hand, iii no way seems

congruent with the rule of prudence. It is again worth taking

notice of that as per the site plan P\V-9 Muhammad Shabbir was

inside the house then again question arises as to how he saw and

identified the accused making.firing from inside the house \vhiie as

referred earlier, the complainant as PW-8 has taken a different
/ ■

stance regarding presence of the alleged eye witness PW-Q./

■•m12. PW-12 Muhammad Yousaf Khan SI has conducted investigation
■|

olThe case. During the course of which he has pi'epared siie plan
1

ITx.l'T^ regarding which he admits that during the inspection of the
r'\

spot he could not notice any sign of bullets bn the wall or on the Mm
gate of house of the complainant and in same breath slates to has

been got verified the site plan from the complainant .laved but the

complainant in his statement does not utter regarding this fact. The V

!0 as PW-12 further admits' that the report, regarding th'e

occurrence was made at J8;50 hours whereas the case was got

i rcgislcred' at 21:55 hours which fact is by itself vivid from the

s record of the case. Admittedly, the report has been lodged w'ith a!

delay of about 02 hours and 20 minutes while the FIR has been got

registered with'totai delay 03 hours and 05 minutes, hence element

of deliberation and consuitaiion for implication of the accused, in

circumstances cannot be ruled out.

r



r■L -r^S I :i l VS N i z a k cl I S h a ii a i e d 1 i / 0 I / 2 i) ! 8 'M'-m • Vm /13. Aniii' Navvuz Khan as- lKV-6 is ihe. marginal vviLncss on the
t5 recovery memo Ex.PW-6/l and Ex.P\V-6/2. He during his cross

;
f

examination has not been able to stand on liis stance as described

in his examination in chiel' when he was confronted with his

previous statement recorded during tlie trial of the co-acquitied 

accused. He-flirther narrates that at the time of inspection of,the 

spot by the 10 .only he alongwith his brother said Af/.a! (by then 

dead) were present ^vith the 10 and in their presence the JO
!. i

collected blood stained earth and empties. This PW-6-negates the 

stance oh the alleged eye witness PVV-9 and he is also ii1ol 

consistent in his previous as well as present depositions. This PW- 

'6 has thereafter tried to nil the gap when voluntarily recounting 

about the presence of Muhammad Shabbir P\V-9 on which the 

defense counsel has put objection and the court has also noticed 

gcstui'c and demeanor of the witness. •

//
/

. i

I

zf
m01

^ 1:
14. PW-7 Dr. Mir Raza Shah has conducted initial examination on the

person of deceased Mst: Naila who has observed only one wound 

on the posterior fontenela with no exit wound and the size of

wound has been showm as K mch. During his cross examination lie 

-still adamani upon his slancc that he could noi observe

■ m

1
IS any exit

wound however the deceased (by then injured) was referred to

neurosurgical ward.

Die Sabahat Assistant Professor KTH, Peshawar has come forward 

as PW-4 and has produced the autopsy report conducted on the

bS15.
li

JAT® Ou! BoM

AcivcCcXs rtigS'i

-ATTESIEII

C fjj^- • '
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£ d .u e d i 1 / 0 1 ' 2 !) i SV 5 N i 2 :■! k a 1 S h 4hS i ;i i. -k body ofdeceased as Ex.P.M. 'I'he observation of her PM report is as

follows:

On 3/2/2016, at 08:30 hours, 1 conducted the aiiiopsy of Mst:

Naila daughter of Muhammad .laved and found the following.

External Examination:-

A well built female wearing maroon clothes, white banyan and off

/ white chaddar. The chaddar is blood stained. Rigor Mortis

..v
lividily fully developed.

Injuries:-

1- FA entry wound on vertex right side 2 X 0.5 cm, 1

■ ' 'tcm from midiine i4 cm above right ear.
■M
m2- FA exit wound in die midline vertex 1.5 X 0.5, 16
i

■■§1
cm above left ear & 16 above i'ightear.

-vl
Internal examination:

Scalp, Mcull, membranes and brain were ibund injured while the

contents of thorax and abdomen were healthy and stomach was
■

empty. Uterus non-pregnant.

wA'Ihvo vaginal swabs wer-e found negative for semen analysis# 

2S/06FM/KMC/06.{FSL)

Opinion:

In my opinion the deceased died due to iniury lo brain and

skull because of firearm.

Probable time between deenh and PM. 8 to 12 hours.
• i

During her cross examination this PW-4 narrates that she
. • :

found nvo iniuries on the body of deceased i-e the entry wound as
Adv

'"tTEST^
25 1mLX

\

; ■- -.U :r:.
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A>well els exit wound and as pc-r her observation direction ol'inissel

froiT! downwards to upwai’ds. Ilte medico legal icpoit ^ ol tlie
i

deceased, blood stained garments'oF the deceased and the bSl- 

report Idx.PZ would aptly indicate the unnatural death caused with 

brearm of the deceased hut keeping in view the contradictions

0 ..v *■
Vb■v .

between the initial medieo legal report and titc subseqiieni autopsy 

conducled on the body ohthe deceased, it seems not to has. been 

occurred in the mode and manner as described and contended by
Z ■
Ir the complainant as well as prosecution. •

The nutshell evaluation of the prosecution evidence on its appraisal16.

can be summarized as,
i• tThe star wetnesses are not coherent in their depositions. r.1.

TAs per rule of prudence it is not repellent to the common 

sense that seven persons making direct firing from such a

11,

i

close distance of about 30 to 40 paces and the

complainant standing in the outer, door ol his house

w'ould be escaped while the deceased present insideithe

house sustain bullet injury.

Again it does not stand to reason that the complainantin.

would be able to identify with specification the accused:

facing trial making elTeclIvc firing proved fatal to the

deceased out of seven persons making indiscriminate

simultaneous fring.

Statements of the 'star witnesses is replete withIV,

unqualified improvements as PW-S/complainant during .

i

I
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his previous siiikMiicTmuis shown his uiieie Said Alzal
I®
f S,. Xf -V lA
I and PW-9 Miiliammad Shabhir preseni in' the
l

Lhoroiighfare at ihe time oi occurrence but in his 

subsequent statement.against the accused facing trial he 

could not stand on his earlier stance and thus PW-9 the

alleged .eye witness has also made itoticeable

improvements in his statement.

I b)' exhibiting jny utmost reverence and regards to the 

precedents relied by the prosecution, 

considered view tliat peculiar Piets and circumstances'of 

the case in hand arc nor identical to the ones of the 

referred precedents.

/' w
/

( am of ''the

£v] I
\

17. As aftermath of the appraisal of the prosecution evidence and 

material on record, the court is'conslrained to iiold that the case of 

the prosecution against the accused facing trial suflers from

17
i
I
w

^ Vimalerial discrepancies creating bunch of doubts regai'ding guiR of 

present accused. As it has been ihe well embedded principle of 

criminal justice that prosecution has

i

■'i

i
10 prove its case beyond any 

shadow of doubt and any reasonable doubt arises is to be utilized
5 ii5
.1

and extended in favour -of the accused, hence, the court iS

1unhesirani to hold that the prosecution could not substantiate its I
indictment against the accused and the case is sh.ouded with 

mysicry ot Linceitainty. Therdbro, by extending bcnclii of doubts 

to the accused Nizakat Shah, he stands

i

I
acquitted ot the charges

i.Vdir

iWTEsri'n
%

25jAtv
■

V
-----Sff<s ' **
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;^dy. therefore, he be released
•cl :■! i\

S li fi•4 ■ ; ,^. \.- S N i /. '''• ‘

r;!-d L'.gainsl him. i"'m

n/•.: 1 h i‘C 1• \
: w

i' :'•■ any oiher case.in
Tor'M

law after period ot 

i-ecord room aher.necessary

li' dealt with accordance withWu beChiso. property 

appeal/revision

If.t
. File be consigned to

4
com5

.( Ay'.AiUaii Mi-shwain )
Addl: Sessions JudgeAAll, 

Peshawar.
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Directorate of Elementary & Secondary Education Khvber Pakhtunkhwa, Peshawar

NOTIFICATION

WHEREAS, disciplinary proceedings under the Khyber Pakhtunkhwa Government Servants 
(E&D) Rules-2011 were initiated against Mr. Nazakat Shah Ex-Chowkidar GPS Garhi Malik Ajoon 
Peshawar by the DEO (M) Peshawar, vide Endst No 5932-36 dated 09/09/2011,

. AND WHEREAS, on finality of disciplinary proceedings, major penalty of “DISMISSAL FROM 
SERVICE” was imposed upon Mr.Nazakat Shah Ex-Chowkidar GPS Garhi Malak Ajoon Peshawar by 
the DEO (M) Peshawar/competent authority,

AND WHEREAS, the aggrieved Ex-Chowkidar submitted an appeal dated 02/02/2018 to the 
Director E&SE Khyber Pakhtunkhwa Peshawar (appellate authority) for.redressal of his grievances.

AND WHEREAS, the appellate authority in pursuance of Section 17 read with rule (1) & (2) of 
the Khyber Pakhtupkhwa Government Servants (Efficiency & Discipline) Rules-2011, called for the 
record of the case and comments from the concerned DEO vide letter No, 563 dated 02/02/2018 for 
consideration of the appeal,

AND WHEREAS, the DEO concerned provided the requisite record/comments accordingly 
vide his letter No, 4527 dated 21/03/2018,

AND WHEREAS, to know the factual position the Director E&SE (appellate authority) ordered 
inquiry in the matter by appointing Mr, Abdur Rashid Principal GHSS Bagnotar Abbottabad’ as 

Inquiry Officers vide Notification No. 1537-40 dated 07/08/2018,

ANS WHEREAS, consequent upon perusal of the enquiry resubmit/relevant record, reason 
and circumstances by the appellate authority under which Mr. Nazakaf Shah Ex-Chowkidar GPS 
Garhi Malak Ajoon Peshawar (appellant) was dismissed from service, the appeal submitted by the 
aforesaid Ex-Chowkidar for reinstatement was not found tenable.

NOW, THEREFORE, in exercise of the powers conferred under Section-17 rule (2) (a) of 
Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules-2011, the Director 
E&SE/appellate authority “uphold the order of penalty and reject appeal” lodged by Mr. Nazakat 
Shah Ex-Chowkidar GPS Garhi Malak Ajoon Peshawar (appellant)

• • an

4

DIRECTOR
Elementary & Secondary Education 

Khyber Pakhtunkhwa, PeshawarSSI 6 5 S'-
Endst: No /F.No.A-20/c-iv/PF Nazakat Shah Chow: Dated Peshawar the 2018.

!

Copy of the above is forwarded for information and n/action to the:-
1- District Education Officer (Male) Peshawar
2- Appellant concerned.
3- PA to the Director E&SE Khyber Pakhtunkhwa Peshawar.

r (Admn)
E&SE, Khyber Pakhtunkhwa, Pesha^r

Assis an

Ui
C:MJsers\Taliii\Deskiop\MunawnrVEnqiiii-y OmceiAN.izakat Shah chowkiclar Peshawar Enquiry Ofiicer.doc

iQ'BAL Qui Bsis 
o'scif 223 Li'-W Cihambe;

AdVGG ■£ Pes’lKW'i':
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Directorate of Elementary & Secondary Education, 
Khyber Pakhtunkhwa, Peshawar.

______ ^/F.No. A-20/C-IV/P-F Nazakat Shah
Dated Peshawar the "^0

No.
/2019. ^

To

Mr.Nazakat Shah
Ex-Cowkidar GPS Garhi Maiak Ajoon Peshawar V

Subject: DEPARTMENTAL APPEAL:-

Memo: ;■

I am directed to refer to your appeai dated 01-01-2019 for re-instatement in 

service and to state that the appellant authority rejected your departmental appeal,

M'yi’
Assistaot-Btfector (Admn) 

Directorate of E&SE K.P, Peshawar

Endst; No.
Copy forwarded to the: -

PA to Director Elementary & Secondary Education Khyber Pakhtunkhwa 
Peshawar.

1.

Assistant Direqtor (Admn) 
Directorate of E&SE K.P, Peshawar

J.WEB IQMA U @u!
Daod^] Law C 

Ad'-'ccsy High Coi/n' Pe?!',. 
m o: C':i

C:\Users\Tahir\Deskt0p\Munawar\Na2akat Shah dcpartniental appeal.doc
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA *

SERVICE APPEAL N0.178/2Q19

Nazakat Shah V/S Education and others

REPLY ON BEHALF OF RESPONDENTS.

Respectively Sheweth:

The Respondents submits as under:-

PRELIMINARY OBJECTIONS:

1. That the Appellant has no cause of action /locus standi.
2. That the Appellant has concealed material facts from this Hon,ble Tribunal.
3. That the Appellant has been estopped by his own conduct to file the instant 

appeal before this Hon’ble Tribunal.
4. That the instant Appeal is badly time ban*ed.
5. That the instant Appeal is not maintainable in its present form.

. 6. That the instant Appeal is bad for mis-jpinder and non-joinder for the necessary 

parties.
7. That the Appellant has not come with clean hands to this Hon’ble Tribunal.
8. That the instant Appeal is baired by law.
9. That the Appellant does not fall within the ambit of aggrieved person.

ON FACTS,

1. That Para No. 1 pertains to record.
2. That Para No.2 is incorrect and denied on the grounds that the appellant has 

been found guilty of willful absence from his duty, and ASDEO (M) reported 

the appellant willful absent from his duty. Regarding his absentee the ASDEO 

Urmar Circle brought the matter in the’ knowledge of DEO (M) Peshawar vide 

letter No. 380-2 dated 02-05-2011 & letter No. 447-2 dated 28-06-2011.
(Copy of letters are attached as Annex: A &B)

3. That in reply to Para No.3, it is submitted that FIR No. 032 dated 02-02-2006 

was lodged against the appellant at Police Station Urmar Payan District 
Peshawar and since, then he was absent from his duty.
Furthermore, the appellant was bound to brought the matter in the knowledge of 

the department but he did not acted accordingly.
Moreover, the department published absentee notice in daily news paper under 

the rules.
(Copy attached as Annex: C)

4. That Para No.4 is incorrect and misleading. The appellant was willful absent 
from his duty since long and violated rules, therefore, the appellant 
dismissed under the rules.

was



' ^5.. That Para No.5 is incorrect, misleading and against the facts. Detail reply has
been given in the above Para.

‘6. That in reply to Para No.6, it is submitted that the respondent department 
conducted inquiry and in light of inquiry report the respondent department 
decided the appellant appea^^^ ,
(Copy of inquiry report^s attached as Annex:

7. That Para No.7 is incorrect, misleading and against the facts. The said Para has 

been already discussed in the above Para.
8. That Para No.8 is incorrect, misleading and against the facts. The Appellant has 

no cause of action to file the instant appeal in this Hon’ble Service Tribunal.

GROUNDS

A. That Ground-A is incorrect, misleading and against the facts. The Appellant 
was willful absent from his duty and violated the rules and the competent 
authority dismissed him from his duty according to law & rules.

B. That Ground-B is incorrect & misleading. The detail reply has been given in the 

above Para of facts. Moreover, the Appellant was willful absent and violated 

the law & rules.
C. That Ground -C is incorrect, misleading and against the facts. Detail reply has 

been given in the above Para.
D. That Ground-D is incorrect & misleading. The Appellant was willful absent 

from since long without any information and the department dismissed him 

under the rules.
E. That Ground-E is incorrect & misleading and against the facts. The department 

conducted inquiry and the inquiry officer informed the Appellant regarding the 

inquiry but he did not appear before the inquiry officer.
F. That Ground -F is incon'ect, misleading and against the facts. Detail reply has 

been given in the above Para.
G. That Ground -G is incorrect, misleading and against the facts. The dismissal 

order of the Appellant is according to law and rules because he was willful 
absent from his duty since long without any information & permission.

H. That the respondents have also seeks the permission of this Hon’ble Tribunal 
for further / additional grounds at the time argument.

It is therefore, very humbly prayed that on acceptance of this reply, the 

instant appeal may very kindly be dismissed with cost.

Ia

Di^i cation Officer 
(^alj^)Peshawar (E &SE) KPK Peshawar

-1\



■i(

3^ li-^mh t-y■• •V 1/f.
J’ Tw ?i-/ _ r/ •

J.^
J ■’^:

\. !• •\
i.*-
-■■Sfl’ ^

ill'''!

0(J3:l I I y'^jl JO/"' L/,c -: i

!(jU^i>
m

2/3/2011 jjy<7mrJ
y

y^U b'/’./r^wJ,•V

>> ->-

i

■:y-^-„. Jt-

-=| t^J'iXi/'^SOZ^-^jji^ZojJj.-J'- t'-:: 1--y^'mm()i5jjy-^^ y-'’-
*-? ■

( [

j d b") <f- b l/; oy^c5 ( .L'^^ (
■ J .n /I .L

If (j (J'27bo^5-; 'ey 7o;..y Jj/i Iy_ g..
•',

iS

■'li-
y’

Mir c.

y>rKo

np
•V' !'

P
Ey

I

0^
ii.';

pyfef
KP
PS

/I

a& 0
r*..K^. r\r

Hi:': 'T •



1
V'4- ' .

4 '*“• n.•li' '■' v-^ '5 ■»'• •? ?•-
■^-.^ f ■y-'' -*;*y? •*<:■

t" V'. t.. ’ -rlV1-1 ’<■yA :;* r 'f>2^ ,

/ -■•

'\ \

rw: A1 o >'
I;■•.

• 'o .I ^ r,..-./

Ilf ' •
f oi

- -6.5:-: -L. . < ■ «.*

■■r M'

li /L'( .;),■!•
\ . .»'!

fc-
I V

/ 'w- '
•,. .^-

'. •' »■' /'• .. 
- •• •/ w - <

W’-

:!
bf

Ix' I
■ l;^p

302 , U5 •
; .-' \:\ .>.■■<.. .>x

•:

^ -
_____ •• t ly--

» ■:-

.. 'V' ' w"" ■••' '■■K^Jr-Oy^..-
■•.>■

i !• V'. <■■

;_- -•
bv

( I .•tT>V-; j
. r

Iw •• • :■■

w'- '-.-'vv'.v t.
It"-

- v:!.. :

t T'C^rJ^
V ~ ^ - ■'■r.'-w' : !.. - •• - • '

i* "! ,."J 1_ U- -• ».— .

;/•,

Noca;,i,,;„,^^y ^t %
~'W

■-SL

w.y.•.
i

fei ;

I

.V

i. '=^r I



^ TCl.
Ly

i.'U <M) CnU'l^m - ,vssim:ANXlL‘C^^omciioiilili 
r-miCUAl. miUA

Diucd o’^/cS

No.

m:■'4! m
To,

•fcfcm
Disiricl OlTiccr (M;tlo) Pr\: ■:;'rhe OepulY

I’csluiwill'.

■*

•Rf-
;ili (Cli(m'kilhii') CPS Carlii

ni'Pav ill
M-.lil.- AiiiiifUniunyPiiyuilliliaiM^^

Subject;-

1,1 Mr, Na/iiMib Sliali 

302(MUiialor is

'a:;.

I'oi'yoiw kimrnironiiaHoiMlic pa> 

involved 111M:- Cil'S Garhi Malik Ajun who 

Octobci- 20()b by die plmnic iiiloimalion yiven
( enirc bi eliarva

m
d'«

^S- V

nv ra\

is suhmillal lor lorlhcr noscssar) aclio.i please.
So liie repoi'l is

€1- > At

•'.iKvFr
f/ko

1 ■.

Assislanl I >i:anM 01 lieci 
(M) drv: Oirelc Cluighel dura

;

M
•/.) TT •

7m- (fDo
c ■ J- 0-0(7A <ry

/
■M (

j0-- i"ro'-v/ J

. y^-eci jLii'eP^-^

■]
• * i'V

I
! “



rn • • u'■A -V\. «r
.. •<»*A,

^ y jy i
;«

r ^ •
' 1

I

ef.i'.osS ♦n-rpmovoC uvr^.'Jr; • 
oooiAjMrW LijcO eqo icb.>tv..

-^rOS^SfC';C- 
WfiEB JASmvaigMo (i> :roq -c 

Yd icwcrtcsq nco;A xcfsP/ tft!*,0 sqj;

'• t.;i» :5bru c
'J a3 .'-cr3 J-,i.iifc*/l 
-^.Tb c£*££:Bti r l-l Jcb'^^ tb.v ,

pn.josDC’.q Yifcr„.c:o?«b cVi5i3j^.v 
1.M J^n:ccb ^'OJcr.'n i-.rv rrcr-cfiyf (0.^:?; 

icw.^rl.-s fM; 03^ orij icwo.-lc.; 
. fto P3 QUA

(\rr.2 Pk,::

r

iisn noru bdjoq;.j .tv::30[v»^^

et^t.nsv.na j,,i <0 Ic3,i,t. ,ot !„• .o-t.-uo ft,..- 
to (i) z (f) c?iii riJw \ f

£rtJ 0} erosuovco boJ-b Ivsqq^,
•ipQr: s.D .CA3^3HW avtA

-q^-) CVidi.r,^ifUn^ isoYf1>t = j
Ij conswitT n; yMol-uc

! >^a £

’!0*D9'.'Q
ortt BAJHziHVV O^AertMotb' co tfOS-c^Iuf? oa^fq 

loi eros'irc-^o b2f*.j coa ot-. X-nv7:T)3) sjnRv,<52 tn-jmn.avcO v/rWrui *''2^ idd^r/t tnjlab^i jc.V CdO b3mooroo 3rjj fnoit «}n'?mmjo bns »«F-.o ' nj )o b:oo 3T 
Jtiqqs sru ^0 noitfeigcyinco

»

Yienibicooi €fn9fn.'r;oo\bio3CT ci
v j(?si Sfl) bsbivoiq cofnoDroa 03C

©‘■’J .3A3K3HW

Ato^i,0 :, ,, no.J,,oq f...oct ora won,) o! ,3Ar.r,s;-„v Q,,.; 
--q=rnq fc rtesfl utbdA on.-nioqqo 

3f0£\€C.Y0 bt’cb P> 7Mf

bt’.cfrfd (Ylno,ijij3 aJclIaq^jE) 33A‘i 

ec bEdsKoddA latc'igcS 2SH0

r.’jpHi Id

.05^ n^dfa'ojiijoM 9b.(^ siej .to vi' 'am

.»«.,o.,, „;rrt“rr"
srtj Yd bcl/imauE tr.6qqs ert;

bns noicm .bxwai tnevob^i .Jiocai 
«disO 3c*0

Vdi^oi/wE i;?E''?qqs art) yd 
few On:lcqqo) .^vv.;

oWsrsf jnoct /on -o« Jnomnjojan'ai -.ol i3tocwo.i0 ^;b owt,

^.on'-JamAjV)
,93..^ .3 rnoi! b3«e'm3jb

1

*0 (i-) (S) SJUl vr*nDi)D^ 

tobai.a art) .froS-sr'ufl 
JG,CEi;.:/I VM yo b- ,-bcf "^ioooe

■J

labnu bj-itaincc 
(orp‘’q;a^C &

i --voq jrti to ni .3aoq^q3Hf VvC/.
^■■^ o -ia) iiesw^s tn:,-nm3vo0 rr.rt;;.™).f!«q ,. o<rt>t

,.1,0*00 o,ri:.oooar,A3 
tjoq nocA ,i£.ioM «o,0 £93 ,c.._., onO.^ ncna

t^.OTosP'a
no.Jc5ub3 Yi^rt-nooc^ A y^E’narr.DiH 

■irwEr^iaq^cvi.VduJrt;;^

^cm iBwcncb 3tf,C •.onOr^brtSi^.^iitM ■
-..iv oH :kbn3

OJ dC^'^'-'
--- let b3bT^\v30t J svodo orij to yooO

lE.vEfUeq (r'cf/) io3.*!io nodr oub3 to, •* ’Q \
-.-.aq qw*).^n.,q ^\, f

w
t *\t\' 4 ^ ' ^ *• .

rScffswiCHrtEJc^EzA Vpesj(hit. JA) T
^,^.M«dq .cv/fi.'!nu.Wr l iaaYfi>i 2343 '■; ifeV'V .:Vo -*

■V'
- >A , ' 1Bw. ,

»
< '•*

I

LI



p
.'“W'

'W m

BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

In S.A# 178/2019

Nazakat Shah

Versus

Director E&SE KPK and Others
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BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

In S.A# 178/2019

Nazakat Shah

Versus

Director E&SE KPK and Others

REJOINDER ON BEHALF OF THE
APPELLANT TO THE COMMENTS
FILED BY THE RESPONDENTS

Respectfully Sheweth.
Reply to Preliminary objections^

1. Incorrect and Denied. The appellant has got a 

good cause of action.
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2. Incorrect and denied..

3. Incorrect and denied.

4. Incorrect and denied. Moreover the appeal of 

the appellant is in time.

5. Incorrect and denied.

6. Incorrect and denied.
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7. Incorrect and denied.

8. Incorrect, misleading, hence denied. 

Moreover, appeal of the appellant is according 

to law.

9. Incorrect and denied.

On Facts>

1. No comments.

2. Incorrect, misleading and hypocritic, hence denied. 

While that of the main appeal is true and correct.

3. Misleading & hypocratic, hence denied. While 

true, and detail picture is given in the 

corresponding para of the main appeal.
V. '•

4. Incorrect, misleading and hypocratic, hence 

denied. While that of main appeal is true & 

correct.
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5. Incorrect, wrong, misleading and hypocratic hence

denied. While true and detailed picture is given in 7^ I 

the corresponding paras of the main appeal.
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true and detailed picture is given in correspondin'g/ ^

paras of the main appeal.
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7. Incorrect, hypocratic and misleading. While that of 

the main appeal is true and correct as well as a 

true and detailed picture is given in corresponding 

paras of the main appeal.

8. Incorrect, misleading, malicious and hypocratic, 

hence denied. While that of the main appeal is 

true and correct.

On Grounds^

A. Hypocratic and malicious. True picture is 

given in the main appeal.

B. Incorrect and malicious. While that of the 

main appeal is true and correct.

C. Misleading and hypocratic. True and 

detailed picture is given above and as well 

as in appeal.

P.Incorrect and denied, as well as hypocratic 

and malicious, while that of the" main 

appeal is true and correct.

E. Incorrect, misleading & malicious, hence 

denied. While that of the main appeal is 

true and correct.

F. Incorrect and denied.

G.Incorrect and denied. While that of the 

main appeal is true and correct.
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H.Incorrect, hypocratic, hence denied. While 

that of the main appeal is true and correct.

It is, therefore, most humbly prayed 

that on acceptance of instant rejoinder, the 

appeal of the appellant may graciously be 

allowed, as prayed for therein.
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Appellant
JAVED'IQl^ GULBELAThrough
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SAGHIR IQBAL GULBELA,
Advocates High Court 
PeshawarDated: 17/09/2019



BEFORE THE HOISTBLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

In S.A# 178/2019

Nazakat Shah

Versus

Director E&SE KPK and Others

AFFIDAVIT

I, Nazakat Shah (Appellant), do hereby solemnly affirm 

and declare on oath that contents of the Rejoinder are 

true and correct to the best of my knowledge and belief 

and nothing has been concealed from this Hon'ble court.

Deponent

CNIC:
Identified^M-i

VJaved Iqbm^ulbela
Advocate High Court 
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