BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

CMA No. /2023 Khy,,,,.'m):va

secvioe

in Service Appeal No: 7148 to 7196 . ﬁOQi
3106343

ZOHAB KHAN & (48) OTHERS Do ,%Z_%fg.

VS

GOVT; OF KP THROUGH CHIEF SECRETARY & OTHERS

Application for submission of reliance certificate for considering reply to
the title appeal as replies for other connected (48) Service Appeals on
behalf of Respondents.

Respectfully Sheweth;

Respondents humbly submit as under;

1. That the above titled appeals are pending adjudication before this Honorable
Tribunal for reply on behalf of respondents today (02-03-2023).

2. That memorandum of the titied Service Appeal No. 7148/2021 & other
connected Service Appeal No. 7149-7196, transpire that they have identical
question of law & facts of the case. Moreover, reply in the Service Appeal
No.7148 has been drafted, duly vetted by the AAG Service Tribunal & signed by
the Respondents & is going to be submitted before this Honorable Tribunal
today with the request that same may also be considered in the other
connected appeals for having identical question of law & facts of the case.

Therefore, it is humbly prayed that on acceptance of the instant
application this Honorable Tribunal may graciously be pleased to consider the
instant reply, as replies in the other identical connected appeals on behalf of
respondents please.

Dated: 02-03-2023

s YlAp
Director E &SE Department
Khyber Pakhtunkhwa, Peshawar
- Respondents No. 1-3



BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL PESHAWAR. .

Service eal No: 7148/202
Zahab Khan District Dir LOwer. ... Appellant
VERSUS

Government of, Khyber Pakhtunkhwa through the Chief Secretary &
OtHETS c.ovtc et e i s s s e s s s s s e e RES PO €S

JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No: 1-3.

Res_pectfu]ly Sheweth:

The Respondents 1 to 3 submit as under:-

PRELIMINARY OBJECTIONS.

1 Thatthe Appellant has got no cause of action/locus standi.
2 That the Appellant has not come to this Honorable Tribunal with clean hands.
3 That the appeal in hand is based on mala fide intentions.

4 That the appellant has concealed material facts from the ambit of this
Honorable Tribunal in the titled appeal.

5 Thatthe case is bad for mis-joinder and non-joinder of the necessary parties.
6 Thatthe appeal is barred by law of limitation Act 1908.

7 That the appellant has been treated as per law, rules and policy by the
Department.

8 That this Honorable Tribunal has got no jurisdiction to entertain the tiled
case in view of legal bar under the law.

9 Thatthe service rule dated 24-7-2014 & 24-4-2018 are legally competent.

10 That the appellant is not entitled for the relief he has sought from this
Honorable Tribunal through the instant appeal.

ON FACTS.

1 That Para-1 is subject to the proof being pertain to the service rccmd of the
appenant



2 That Para-2 is subject to the proof being pertain to the academic qualification

of the appellant.

That Para-3 is correct to the extent of framing Service Structure/Rules for the
grant of promotion to the different Teaching Cadre posts in the Department
including the SST (Sc/G) post of the appellant in the Department under the
specified reserved Quota for promotion notified by the Respondent
Department vide Notification dated 24-7-2014 attached as Annexure-A for
ready reference.

That Para-4 is incorrect on the grounds that vide Notification dated
24-4-2018 attached as Annexure-B, the Respondent Department has already
framed and notified Service Rule/Structure for different Teaching Cadres of
information Technology (IT) including the SST (IT) in BPS-16, wherein, the
prescribed qualification for promotion is as under:-

a) Fifty percent by promotion on the basis of Seniority cum fitness from
amongst the CT, (IT) with five years’ service as such and having the
qualification prescribed for the post of SST (IT) in BPS-16.

b) Fifty percent by initial recruitment. Provided that if no suitable candidate
is available for promotion then by initial recruitment.

That Para-5 is incorrect the aforesaid Service Structure of the Department,
whereby, promotion is normally allowed in the upper scales under the
prescribed Rules & criteria to the eligible staff, however, aggrieved from the
said Notification, some persons have been filed a W.P No. 596-P/2019 before
the learned Peshawar High Court Peshawar which was dismissed vide
judgment dated 03-9-2020 in favor of the Responded Department on merits
of the case and a copy of the cited Judgment dated 03-9-2020 is attached
as Annexure-C for ready reference.

That Para-6 is incorrect, hence, denied on the grounds that the Department
bound to the follow the prescribed Rules & policy as mentioned above,
wherein, the appellant could not qualify, hence, made not entitled for
promotion from PST (IT) to SST (IT) in BPS-16 on the grounds of being a
dying Cadre in the Department.

That para-7 is incorrect on the grounds that the act of the Respondent
Department with regard to the Notification dated 24-7-2014 & 24-04-2018 is
legal & liable to be maintained.

That Para-8 is incorrect, hence, denied, as no Departmental appeal against
the Service Rules notified on dated 24-7-2014 & 24-04-2018 has been filed
by the appellant till date, therefore, the appeal in hand is liable to be rejected
on the following grounds inter alia:- .
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ON GROUNDS.

a. Incorrect & not admitted. The plea of the Appellant is without any cogent
reason and legal justification as the impugned service rules/structure dated
24-7-2014 & 24-4-2018 are mainly based on natural justice and equality,
wherein, each & every teaching cadre has a Quota/criteria for promotion in the
upper scales in the Department on the basis of their seniority cum fitness.
Therefore, the claim of the appellant is liable to be rejected.

b. Incorrect & not admitted. The Appellant has been treated as per law, rules &
service structure as mentioned above, whereas, the appellant seeks two
separate channels for promotion against the SST (IT) post and SST (G) which is
illegal and liable to be rejected.

c.Incorrect & not admitted. The plea of the appellant is illegal and liable to be
rejected in view of the above made submission in foregoing paras of the present
reply on behalf of the Respondents.

d. Incorrect & not admitted. The act of the Respondents with regard to the afore
stated service Rules & structure dated 24-7-2014 & 24-4-2018 is within legal
sphere & liable to be maintained.

e. Incorrect & not admitted. The act of the Department is legal having no
discrimination towards to the appellant in the aforementioned service Rules.
Therefore, the stance of the appellant is liable to be rejected.

" f. Incorrect & not admitted. No disparity has been committed by the Department

in the tilted case nor has violated the mandatory provision of Article 38 (e) of
the constitutions of Islamic Republic of Pakistan 1973 by the Respondents,
Hence, the plea of the appellant is liable to be rejected.

g. Incorrect & not admitted. The plea of the appellant is illegal and liable to be
rejected in view of the above made submissions in foregoing paras of the
present reply on behalf of the Respondents.

h. Incorrect & not admitted. Hence, needs no further comments, however, the
Respondents also seek leave of this Honorable Bench to submit additional
record, grounds and case Law at the time of arguments on the date fixed please.



Therefore, it is most humbly prayed that the appeal of the
appellant may kindly be dismissed in favor of the Respondents in the interest
of justice.

Dated _/ /2023.

RECTOR W

E&SE Khyber Pakhtunkhwa, Peshawar.
(Respondent No: 3)

SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 1 & 2)

AFFIDAVIT

I Dr. Hayat Khan Assistant Director (Litig’ation-lil E&SE Department

Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on oath that the
contents of the instant para wise Comments are true & correct to the best of my
knowledge & belief.

Depanent

NOTE:

It is submitted that Service Appeals No.7148-7196, 7320 7332, 7314-
7345/2021 are identical in both question of Law & facts of the case, hence, these
may also be treated to have been vetted with the titled case please on the analogy
of rules consistency please.

Assistant Birpctor (Lit-Ii)
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- No.So¢ )a- SSRC‘ Meeting/201 Teachm Cadre:- In pursiance of { the pravisions contained in sub rule (2) of
rule 3 of the Kliyber Pakhtunkhwa Civil Serivants (Appoinitment, Proniotion and Transfer) Rules,. 1989, the Elementary -~
and Seeondary Educatwn Departmert in consultation with the Estabhshment Depart‘mnt and the Finance Depdrtment

herety directs ‘that . in -this "Department’s Notzﬁcanans

. -No.SO(G)S&L /1-69/06/Vol-1/DPE/LIB
4- R/QSRC/Meetmg/2012/Teachmg Cadre,  dated, 13.11. 2012 the fn’l(numa fur ther ammzdzrems shall be made, namely:

- No. SO(C')S&LD/1 -28/2003/Vol-IT - dated, 09-04-2004,

~ No.SO(PE)

and  Notification
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. equivalent
" recognized Uitiversity:

sub_)ect and

Bachelor ‘of Education or Mastez of | -

Education- (Indush ‘al Art or Business
Educdtion} "or -M.A Education or
. qualification . from. ‘a

1

{ relevant subject.: the post falling .in |
g pronwnon quota shall be ﬁlled by mzttal

.fi): _ Serial'Ng. 1 shall be zenumbered as1B cmd bcfo; e Ser* lal .No .ZB as so zenumbe) ed, the fotiowmg new entz ies :Jmll br,
“ msu ted in regpechve columis, namely .. : o
. 8 2 3. - il g . 5
ay . Subjethpecmltst“ 1. At least second classMastersDegr eeor [ 23to 35 | (a) Fzﬁy pez -cent by promotion, on the basas
| (BPS-17). four years BS Degree in the naleuant years. ‘of seniority-cum-fitness, for the relevant
' . subject from amongst the Secondary School

Teacher {(BFS-16), with at least five—years
service as such and -having guallﬁcanon

mentioned i m column No. 3.

Note: Ifno suitable candidate is.available in.the
their
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. AF least second r:lass Master s Degree in
‘Physical Educanon ﬁ'om a. recogmzed

U’rﬁ'z‘:ersﬂy

2235 |
years-

- Physical. Educanon Teqchers (BPS:16), with.

‘at least five years seruvice as Senior Physzcal 'E

qucatron Teacher and Physical Education
Teacher  and “ having’ q1_iahﬁc_anqn
‘mentjoned.in columnNe..3: . - = -~

Provided that if-no’suitable persoh

is available from amongst Senior Physical

,Educahon-Teachers s for promonon then the

basis of_ seniority-cum- -fitiess, -from
amongst the, Physical Education Teachers,
with at least five years service as such and
having gualifi catlon meutmned in column

No. 3,.

Note. If 1o suzmble candidate 1s avallable
in the relevant cadres of the above teachers
Jthe post falling in their promotion quota
shallbe filled by. ummal recrultment and -

) fifty percent by'_im'i‘ial recruimlent.'”,j and

(a)Flﬁy percent by promonon, on_the ‘basis. of .
senjority-curn-fitness; from amongst Sertior |~

* . post “shall be filled by promotion, on the '

olah
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' . ﬁjﬁl -Secondary School | 1. At least second class’ Bachelor | 211035 1. Seventy Five per cent by promotion; onthe| . .- . - LT
L) Tra;ache{"(ﬁPASf_—gé)_ | Degrees from  a - _recognized-| ears.” | = basis of seniority-cum-fitness, from the |’ o
al Umuerszty on need-basis from the |, | - - distiict concerned in the following manrer: | - _
Jollowing groups with two subject . B . ) ' S
“( a}'(C‘hgzmig;try, Botany dJ'ZDQlogy), e (a) forty per cent from amongst the Senior | :
= : .Or . : ' - Certified Teachers (BPS-16), with at least
I (b) (Physws, J\Jaths “A”or “B” orStanstzcs) o - five. years service as Senior Certified
- e ’Or B s S Teacher cmd Cemﬁed Teacher - ancl
SR R - S A haumg quahﬁcatwn .mentioned in|. "
" (c) (Humanities and other- egufi:alent. © column No.3:. S
S N , I groups at degree level with English - : SN
| o as compulsory subject; o - Provided that -if no satitab_le
T | - . T _ : candidate is- available- from .amongst
T : E L ' and R Senior Certified Teachers for promotion | . - :
SRR N AL Bachelor of Education or Master of _ then the post shall be filled by promotion, |- . B
b S ~ 'Educatiofi (ndustrial  Art .or| . on the basis of senjority-cum-fitriess,
) sl ' BUS._I_UC_S_F Educanon) or . MA| " . - Jrom amongst Certified Teachers, ‘with
: N Edit_c_aﬁon_ or . equivalent |*  at least five years service as. such.and-
; - 4 : qualifications from "a recognized . ] 1
University. . - _ ‘ having. -qualification - mentioned in . ,
: o : column Ne. 3; ; ] -
o S ' y - (b) four per-cent ﬁom amongst ‘the Senior
BT ’ R Drawmg Maste; s(BPS—J(S], with at least
_ - five years Service as Senior Drawing.
- ".’ Masters and Di awlng Masters and :
' ~ having quallﬁcatlon mentioned :-in | -
) ) colunmN03 o A 5 o
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= candidate s - auallable ﬁom amongst |-
“Senior” Drawmg Masters for pr emaotion

then the post shall be filled-by pr omonon, B o

- on the basis- of seniority-cum ﬁtness, :
. ﬁom amongst Drawmg Masters wrth att
léast five years. serviee as such and
- having quqlgﬁcghon mefmaned in
colurmn No. 3; '

" le) _four per cent from amongst the Senioy

Arabic Teachms(BPS—Jé), with at least

five years serviee. ds . Senior Arabic{ =

Teachers and - Arabic Teachers, .and
having -qualification. mentioned in.
colurnn No.3: 7 : S

- Provided- that if no- suﬁit_ableH

‘Senior- drabic Teachers for promotion
then the post shall be filled - by
+_promotion, on'-the basis of seniority-
cum-fitness, from Arabic Teachers with |
dt least five' ‘years service as- such- arid |
having quahﬁcanon mentioned in

colummNo:-g;
(d) four per cént fromi amongst the Senior
' Theology Teachers(BPS-16), with dt least |
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Provzded» that zf ultable i

‘cdnchdate is . available. fmm amongst
Senior Theology Teachers for ; promonon

then the post shall be filled by proman‘un,

on the basis of seniority-cum-fitness, |

from amongst Theology Teachers with at-
least five years service as such and
having quahﬁcanon .mennoned in

column No. 3; . :

(e) three-per cent Jrom amongst the Senior

_service as Serior Qan and- Qari and .

Qarzs (BPS-16)J awith at least fivé Years.

having qualy’i'cahon mannoned in

column No.3: T :
Provided that, 'z'f no smtable

. —candidale is auailable from amongst the.

Senior Qaris then the. post shall be ﬁlled
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- cum-fitness, from Qar:s with af least fi - five
‘years service as -.such and - haumg

i

qualification mentioned in coluran No. 37~

Primary School Head Tedchers (BPS-16 ),
with at’ least seven yedrs service as

" Primary. School Head Teachers- and
- Sentor Przmary School Teachers ‘and
_Primary School Teachers and havmg

qualification menhoned in column No- 3:
Provided ‘that' lf no. suztcrble

candidate is avculable f'om amangst )

twenty per cent from amongst the
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Prlma: J School Head TeaciieL;/for.

,,.
© .

‘promot:on thenthe; post s shall be filled by

promotzon, on the basis afsenw; 1ty-cum- 3

R fitness; .from amongsf Semo: Primary’| -
- School Teachers with at Ieast seven years-

ser UICB

. Teachers: and Primaryr School Téachers |

and having qual:ﬁcanon mentzoned |-
column No.3: - N
Prouzded further that. if no smtable'
candidate “is " available from amongst
Senior Prunary .School Teachers - for |
promotlon then the post shall be filled |

. fromt amongst Primaryg School Teachers

with.at least seven years & service as such -

-and having quahﬁcahon mennoned in

(i)

Noie

L.

- column No. 3, and -

‘twenty Five_ . percent- by initial
. regruitment. o o .

If no suitable caudldate is avazlable m.
the relevast cadre of the aboue teachers, i
the post falling in their promonon quota
shal! be filled by initiat r ecrmtmeut

_Posts of General SST and SSTs~1 Sclence
‘and .SST-2 Sctence: shall .be filled by

. promotion or uutwlrec; lutment eachon’

neea [ basis separ m‘ely

* ‘Senior . Prlmary “School . -
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. SECRETARY 10 GOVERNMENT OF KHYBER PAKFTUNKHWA: - .

: T " ELEMENTARY & SECQNDARYEQ UCATTOIYI?E:{_’@R‘TMEM L

A ... Endst : ofizqeﬁjvp & date: o
- L " The Se'cre'ta':xg t,a.Goiiern.me'ni‘ of -Kh_ylser P&kli tuﬁkhu)a, ESt@ibeshﬁer;tidnd Adnuinistration Department Pes)tawa'r.
2. The Secretary to Governmient of R?lyber-quhtﬂnkhwa,- Firign¢é Department Peshawar. __— o ‘

3. Th_e’Sg‘_cre'tmjy.‘td‘Gbvernméii't’beliﬁBer‘P&lE}imnk'ﬁwa,lLaw Department Peshawar . .

. 4.. 'The Secretary Khyber Pakhtunkhwa, Public Service Commission Peshawar. S S

L ‘.. &..The Accountaiit Gener'al'Khybér'P'tikh‘ﬁinkhwa‘Peshawar.- e . . -
" " . 6. The Director, Elemenitaiyund Secondary:Education Department Khyber Pakhtunkhwa Peshawar. -
7, ‘The Director of Ediitation (FATA) Peshaiwar, - e T T
" 8. The Director, Cuiriculum and Teacher Education KI—iyber’,PakhtyukhwéAbbotta-b,ad. i -
9. The Director, [PFTE) Khyber Pakhtunlhiva Peshawar. : ot o :
- . 10. The Director, ESRU Elementary and-Secondary Education Departient Khybet Pakhtunkhwa Peshawan.
11, Manager Government Printiiig Press Khyber: Pakhtunkhua Peshawar, - B
- 12, The Deputy Director, EMIS (S&SE) Department Khyber Pdlkhtunkhwa Peshawar:.
. 13.All District Bdueation Officer (M&F) in Khyber Pakhtunkhwa. o
* 14.All District Account Officerin Khyber Pakhtinkhwa. E

15, All Agency Education Officer in FATA
“ . i6. All Agency Aecount Officer-in FATAL- © |
= 17 PSte GovernorKhyber Pakhhuikhwa. Péshawar:
18.PS to Chief Minister Khyber Pakhtunkhwa. Peshawar. .- .
19. P8 to Chief Secretary Khyber Pakhtunkhwa. Peshawar. - A . . ' .
20.PS to Minister EZSE Khyber Pakhtunkhwa. Peshawar. o : ‘ ' AR
© 21 PStoSecretary E&SE Khyber Pdkhtunkliwa. Peshaivar. S ST - - -
" 22.Mastérfile - S e o o S L ol

. ‘(ZAMINKHAN MOMAND) -
... SECTION OFFICER (PRIMARY) °
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