- 21.10.2020

Petitioner in person present.

Usman Ghani learned District Attorney alongwith Sohail Ahmad Zeb

Litigation ‘Assistant for respondents present.

From the ‘record, it is evident that the present pefitiOnér and others
filed ,service;’appeals _p/S 4 of the Khyber‘ Pakhtunkhwa Service
Tribunal Act, 1974_ for grant of advance incfements‘ with all back
benefits on the basis of Para-05(i) (c) of the Notification No. FD (PRC) | |

1-1 /89 dated 11.08.1991 issued by Finance Department and in

pursuance of judgment passed by the August Supreme Court of

Pakistan and vide judgment dated = 12.05.2009 in appeal
No.1276/2007, all the appeals were accepted. In the meanwhile,

Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance

Increments on Higher Qualification Bill 2012 having been passed by

- the Provincial ‘Assembly Khyber PakhtunkhWa 6n gth May, 2012 and

assented to by the Governor Khyber Pakhtunkhwa-on 11‘_‘h May, 2012

was published as an Act of the Provincial Legislature of Khyber

- Pakhtunkhwa. This Act was challenged before the Service Tribunal as

well as in the August High Court. Appeals pending in the Service

" Tribunal were withdrawn by the appellants vide order dated

21.03.2018 of this Tribunal. Writ Petitions were allowed vide order’
dated 08_.06.2017 and the official respondents were directed to provide

the benefits of advance increments according to the notification dated

- 11.08.1991 on attaining higher qUal'i'ﬁcation during service. The

respondent departments challenged the said order in the August
Supreme Court of Pakistan and vide order dated 18.12.2019 of the
Auguét Supreme Court’ of .Pakistan, leave was granted and the

impugned judgment passed by the Hon'blé Peshawar: High Courf was

suspended.




b
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‘In view of the above discussion, the instant execution ‘proceedi}\gs
are adjourned sine die till the decision by”th:'e August Supre'mé Court of
Pakistan. Petitioner is at liberty to"seek its restoration after the

decision by the August Supreme Court of Pakistan. File be consigned

to the record room.
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Reader

.. . Dueto sumtmellf_ vacation case to come up for the same on /24
1o/ 90 - atcamp courtabbottabad. -
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<11.2019 Petitioner in person present. Mr. Usman Ghani, District ° !
Attorney alongwith Mr. Shamim, SO and Legal Advisor for L
re.spondents no. 3 and 4 present.
i Legal Advisor for respondents no. 3 and 4 produced a copy
letter dated 19.11.2019 addressed to respondent no.5 for i

implementation of Judgment under questlon The same document

was prevrously submitted vide order sheet dated 19.09.2019. He

T
further clarified that respondent no.5 was rcompetent to provide
,‘v" .{‘ r‘\ - .
2 l necessary relief, as sought m the present executron petition.
\t However no one is present on behalf of respondent 0.5.
] Respondent no.5 is directed to ensure early implementation of the
; -:'s .,_.5,;}2 judgment in question. To come up for further proceedings on
N "ff‘ ,1:‘.}5”"’»‘51 :
v At 21.01.2020 before SB at camp court Abbottabad.
: N I?Et:,é\f ‘:

RS g } Member :
if?i‘:}:vk' i Camp Court Abbottabad '
e ST
R ;j r?‘"‘l”;‘: Pf-,ri?u? :‘;i‘\g; ¥

. 7‘};*“, !.'w}}‘rk.:

P R
g 2_1 0 ‘2020 . -t Petitioner in person present. Mr. Muhammad Jan, DDA
4 B ' alongwith Mr. Mﬁh’amrﬁad‘smrﬁim SO and Mr. Sohail Ahmad

.‘P' _“ Ly e .
"--u....":,‘;,:- - Zeb, Assrstant for reSpondents present Due to general strike of

o~ u.,‘ ' PR ST Y I
,,f)i*‘f:: the bar on the ca]l of Khyber Pakhtunkhwa Bar Council, the
1-t' -:h;?é:i, N4 . ‘! B S
vy ”# case is adjoumed To come up for further proceedings on
'\'.l ‘.;:’.;'.rf [RLEIPIR VAR E
£ 3;;,‘2 ' 18.02.2020 before S.B at camp court Abbottabad.
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, representatrves of the department Copy of the same is also placed

. on record of Executlon Petltlon No 141/201 8 tltled Qazi Masood-

e
ad

Petitioner in per‘so’n: and Mr. Muhammad Bila'li ‘D'epnty |

s Dlstrlct Attorney alongw1th M/S Amjid Al, Assistant, J affar Ali,

Assistant _and Sohail, Assistant' for thé- respondents present.

Representatlves of the department are stnctiy directed to submit

1mplementat10n report on. the next date posmvely Copy of

personal number of the petltloner has also been handed over to the :

| ur—Rehman Versus Dlstrlct Educatlon Ofﬁcer (Elementary &

Secondary Educatlon Department) Hanpur “and four others

respondents "Case’to’ ‘come up for 1mplementat10n report on

1191092019 béfore $.B 't Camp Coutt Abbottabad:

PR SR L BRI R
vicas Pu s 4 SRl i
. 3

e e wha AN 7. - »

7" (Muhammad-Avhin Khan Kundi)
Member

~w.wn -~ Camp Court Abbottabad . - -

Petmoner 1n person and Mr Muhammad B11a1 Khan '

»Deputy Dlstrlct Attorney alongwnh Mr Zia-ur-Rehman,

'thlgatlon Ofﬁcer on beha!f of respondonls No. 1 to 3 and Mr.

'Soharl Assrstant on behalf of respondont No. 6 present.

- Representatlve of respondent No 110 3 submitted objection on

'the 1mplementat10n report, which is pl(sc,cd on record. Case to

come up for reply and arguments on 21.11.2019 before S.B at

Camp Court Abbottabad.

(Muhamma+ Amin Khan Kundi) -

NMember
Camp (ot Abbottabad

&
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19. 03 2019 Petltloner w1th counsel and Mr. Muhammad Bllal

learned Deputy Dlstnct Attomey alongw1th M/S Sardar Ayaz'
LT Legal Adv1sor and Muharnmad Sharnlm S. 0 present Learned

‘ -4 counsel for the' pet1t10ner stated: that vide common judgment
e "dated 12.05.2009'in Service- Appeal:No.1276/2007, relief was
el e granted {0268 nurniber 'of “appelldnts and the respondent

" departient granted advance incrémients on higher educational
qualification’ to’all thé ‘appellants“except the petitioner and 8
other appellants who vare also petitioners in the connected

execution petitions. To that effect learned counsel for -the

.. N

appellant also submitted application placed on file of

Execution Petition No.141/2018. Adjourn. To come up for

Y

reply and arguments on the said application on 22.05.2019
before S.B at Camp Court A/Abad.
‘ ' e
ember

Camp Court A/Abad. -

22.05.2(_)19 Petitioner in person and M/S Jaffar Ali, Assistant on
behalf of respondent No. 4 and Amjid Ali, Assistant for
respondent No. 5 alongwith Mr. Muhammad Bilal Deputy District
Attorney for the respondents present. None present on behalf of
respondents No. 1 to 3 and 6 therefore, notice be issued to them.

~ Adjourned to 11.07.2019 for implementation report before S.B at

i
(Muhammad Amin Khan Kundi)
Member

Camp Court Abbottabad

Camp Court Abbottabad.



‘2();: ihog - . ' Petitioner in pérson present. Mr. Usman Ghani, District
Al ne "zi;{/kﬁdrney" alongwith'-Mr. ‘Shamim, PA for respondent no. 6
[ “"""'»:'i)'ireseh't."'-':“'Nonef ‘i for -.: the - other - respondents present.
RN ‘,Fresh-p,otlce be alsgslssped_ to ;hq_:r.e;spgndents no. 1 to 5 for
el T .,su,bmis.s,ion?,of» implementation ﬁepor;. Case to come l;p for
implementation. report/further proceedmgs on 19.03.2019

before S.B at camp court, Abbottabad

~e

Sfember

Camp court A/Abad
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17.10.2018 Petitioner with ___c‘.‘:aunsel present. M/S Amjid Al, .
Assistant and Jaffar Shé}iﬁ,. Assistant alongwith Mr. Usman
Ghani, District Attorney for the respondents present.
Implementation report ::é;t submitted. Learned District
A&orney requested for agféﬁmment. Adjourned. To come up

- e

for implementation repofffgh 20.12.2018 before S.B at camp

.‘-’“‘.zzé
court, Abbottabad. %:f é .
Member
Camp Court, A/Abad
20.12.201_8', o Petitioner in person present. Mr. Usman Ghani, District

. Attorney alongwith Mr. Shémim, PA for respondent no. 6
present. None for the other respondents present.

. Implementation report not ' [nitted. Last opportunity granted.

\
Teech natiga he alca. i A the reammdante nn 1 +~ & Fmne
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Executlon Petition No

4
FORM OF ORDER SHEET B & .
147/2018

Pe

S.No. | Date oforder Or,der_orother proceedings with signature of Judge
N Proceedings ’
1 .2 3 ‘
1 | 16052018 | .The Execution Petition of Mr. Muhammad Fayaz Awan submitted |
o to-dayeby:h‘im::may..be‘,e'nte'red in the relevant Register and put up to the |
Court for proper order please. )
Terateaifeltet e, BETU0LS - L.
o | s et LT e RERIGRAR T T
2 ? T"”’? . ThlS“B‘Xe_EElt.lOn lfe_tfplop_pe put up beforje Touring S Bench at
k Abbott:ad on 242'—5")2 [R 3
.- e e e e
16, ’/ ;3 : ' The L...';‘:Lt': 3 r°\‘ol‘ Hoof e, Mubsmie g Fay@z Ngyon submal{eg;‘
A 27 eadt A%t ;&‘:'5 i Al ES T 2 TR iy 0 s
et 'w‘ &;’{ N“‘ '{J‘ o ‘};i‘* ’Ypim"ﬁ 7 e;t red in rhe refevani ‘\o;,,ch ”AIR K‘Nu*} ko t“m )
‘ s L Cnoct ior praper order eas«:
N P GISTRAR .
28.06;2018 - Petmoner M. Fayaz Awan in person present M. Ziaullah,
L A g . sy D nul vn before tounine 5 Sench ot
,;Dcputy D!Stl’lct Attomey o? respondents present.  Notices be g ,
l" f‘_l_} L’ ) 3“ v
= issued to the respondents for submnssnon of implementation report.
s '~‘lo come up for. nnplementatlon report on 28.08.2018. before S.B:
' al camp ¢ urt,"Abbottabad. .. . v S at
fi camp co g TG Ay -
- . . . \
L - - Chairman

~ Camp court, A/Abad

1 _,‘br L . . . \

-

|t|oner in person and Shamlm PA Javed ‘DSE and Sardar Jan Alam

Advocate fgr KhyberTeachmg Hospltal for the respondents present: Due to summer

vacatlons

camp court

b P ™ S |

the case is adjourned To come up for the same on 17.10.2018 at .

’.
'y"

Abbottabad TR
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Execﬁtion Petition No: / //7 of 20 1'8

Muhammad Fayaz Awan S/O Muhammad Urfan, Pharmacy. Technician,
MTI, Ayub Teaching Hospital, Abbottabad. R/O: House No K: 240/10, Kunj
Jadeed, Abbottabad o

Appellant
Versus

1 Hospital Director (Medical Superintendent), Medical Teaching
‘ Institution ATH, Abbottabad. - :

12 - Director Finance, MTI, Ayub Teaching Hospital, Abbottabad. »
3 Medical Director, MTI, Ayub Medical Complex, Abbottabad.
4 Director General, Health & Services, Khyber Pakhtunkhwa,

Peshawar. : :

5 Secretary to Govt of Khyber Pakhtunkhwa Health Department,
Peshawar, D

6  Secretary to Govt of Khyber Pakhtunkhwa, Finance Department,
Peshawar . :

Respondents

EXECUTION PETITION- FOR _IMPLEMENTATION OF
JUDGMENT DATED' 12/05/2009 PASSED BY KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR (CAMP

COURT ABBOTTABAD). . L
EXECUTION PETITION
INDEX
S.No | DESCREPTION OF DOCUMENTS ANNEXURES PAGE NO
1 Memo; of execution petition ; -—-- 1 to 2
12 Copy of previous Service appeal for grant A
of Advance increments L _ 3 "'Lo é
Copy of Judgment dated 12/05/2009 B 7 o | F
14 T Copy of “present ‘service appeal’ filed | - C [ }
B | against KPK ACT NO IX OF2012. ST e /8 7L0 pIDI
Copy of withdrawal application.. R L T B
Copy of order dated 211032018 .. - | - E ) 2‘1 710 Z‘S.},
Dated /4/05/2018." - - % . (Muhammad Fayaz Awan)

Petitioner.in person




BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR. ‘ fiChyber Pakhtukhwa

Scrvice Tribun al

v ‘ Executlon Petltlon No: / 4 7 of 2018 P+ No. L
| | Bahcd.,!__{ off2o/ 8-

Muhammad Fayaz Awan S/O Muhammad Urfan, Pharmacy Technician,
MTI, Ayub Teaching Hospital, Abbottabad R/O: House No K: 240/10, Kunj
Jadeed, Abbottabad

Appellant
Versus

1 Hospital Director (Medical Superintendent), Medical Teaching
Institution ATH, Abbottabad.

2 Director Finance, MTI, Ayub Teaching Hospital, Abbottabad.

3 Medical Ditector, MTI, Ayub Medical Complex, Abbottabad.

4  Director General, Health & Services, Khyber Pakhtunkhwa,

Peshawar.
5 Secretary to Govt of Khyber Pakhtunkhwa Health Department,
~ Peshawar.
\6\ Secretary to Govt of Khyber Pakhtunkhwa Finance Department,
" Peshawar .

‘Respondents

EXECUTION PETITION FOR IMPLEMENTATION OF
JUDGMENT DATED 12/05/2009 PASSED BY KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR (CAMP
- COURT ABBOTTABAD). |

PRAYER

IT IS RESPECTFULLY PRAYED THAT RESPONDENTS MAY
PLEASE BE DIRECTED TO IMPLEMENT THE JUDGMENT
DATED 12/05/2009 AND FOR GRANT OF 06 SIX ADVANCE
INCREMENTS OF M.A INSTEAD OF 2(ALREADY
GRANTED) AND 04 FOUR ADVANCE INCREMENTS OF BA

INSTEAD OF 02 (ALREADY GIVEN), WITH ALL BACK
BENEFITS.

Respectfully Sheweth,

1) That petitioner’s service appeal relating to advance Increments on his higher
qualification . was. accepted by this Honourable Service Tribunal on

- 12/05/2009 at Camp Court Abbottabad. Copy of service appeal and -

judgment is annexed as Annexure “A” & “B”




3)

4)’

- Copies of withdrawal application and order dated 21/03/2018 are annexed

_directed to 1mplement the judgment dated 12/05/2009 and grant of 06 six

That prior to implementation of the judgment dated 12/05/2009, An Act
“Khyber Pakhtunkhwa cessation of payment of arrears on advance
increments on higher education qualification Act” (KPK ACT NO IX OF

2012 dated 15/05/2012) was promulgated/published by the Govemment of
Khyber Pakhtunkhwa/respondents.

That the pending implementation matter was legally suspended/hanged in
the presence of KPK ACT NO IX OF 2012, so petitioner challenged it

through service appeal before this Honourable Tribunal, Copy of service

appeal is annexed as Annexure “C”

That the same service appeal is now decided on 21/03/2018 and petitioner is
allowed to seek all his remedles/rlghts avallable to him under the law, hence

through instant execution petition he is legally entitled for Implementatlon of

judgment dated 12/05/2009 and grant of advance increment of MA & BA.

as_Annexure “D” & “E”

. It is therefore respectfully prayed that respondents may pleése be

advance mcrements of M. A instead of 2 and 04 four advance i 1ncrements of

B.A instead of 02, with all back beneﬁts | %«\

(Muhammad Fayaz Awan)

Dated /4 /05/2018
' - . Petitioner in person

VERIFICATION

I do here by verified that contents of instant appeal is correct and true

according to my best knowledge and belief and nothing has been suppressed

from this Honourable Tribunal and same nature of any other implementation

petltlon is not.pending before Honourable Trlbunal

M)’

(Muhammad Fayaz Awan)
Petitioner in person

PRSI 5= T 1\ = B
e amet o o o
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BEFORE NWEP SERVICE TRIBUNAL PESHAWAR.

Service Appezd Mo 1ot 2008

Junior Pharmacy Techaician, Ayudb

Mishammad Fayaz Asvan /0 Muhamniad rfan, . _
4 107141, [Cunj Jadeed, Abhottaiad

Teaching Hospital, Abbottabad. RJO: House: No 1z 2+
Appeliant -

YVersws

M[edi;a:!‘Supcrintendent, Ayub Teaching Hospital, Abbettabad.

1
2 Director Finance, Lyub Teaching Hospital, Abbottabad.
' , Chief Executive, Ayub Medical Comp!ex, Abbottabad. .
4 Director General, Health & Services, NW.F.P, Peshawat.
5  Secretary to Govt of N.W.INP Health Dcph,rtnieht_, Teshawar.
6 Sccmta.ry to Govt of N.W.F.P, Iinance Dep}nﬁment, Peshawar

2espondents

apainst the impugned Order dated 23/45/2008, issued under 1o 7054

Estt/PI/ATD by respondent 5o 01,  whereby appeilant’s

.n'epresenf.;ation dated 21/04/2008, For_ grant of 06 Six advance
increments of M.A Instead of 2(alveady granted) And 04 Tour
‘acﬂ\'ange'increments of BA instead of 02 (alveady given) with effect
from 05/06/1991, with all back benefits.on the basis of Para 5(1) ()
of the Notiﬁicaﬁon No FD (FRC) 1-1 /89 dated 11-08-1991 issued
by(respondent Mo 6) Fﬁnance‘lDepm'tment M.W.F.P, Peshawar, and M a4 c&

in pursuance of Judgments/Law passéd by Supreme Court of

Pakistan, was refused/dismissed. ' '._ ' )
WA

|
i
i

-

' . Appeal under Section 4 of NWIEP Serviee Tribunal Act 1974,
|

PRAYER

It is, respectfully prayed before this Honourable Tribunal that the
instanf appeal may gracious be accepted, impugned order dated 23/05/2008,
-issued;h:"y vespondent No 01 may be et aside and the appellant may be
granted 06 advance increments of MA instead of 02 and 04 advance
incremefits of BA instead of 02 w.e.f. 01/06/1991 (total 06 move) with all back

benelits :

© Respectfully Sheweth,
FACTS




s}

-

4)

That appcllanl was 'nppomted as '1 Dispenscr in Health Department on 03/10/1985
in BPS Nao 06, after that post of applicant: was upnraded in BPS No 09 and
renamed as Junior Pharmacy Technician on t‘he basis of Service Structure
Notification dated 25/08/2006. Now a days applicant i working as ngi‘m‘
Pharmacy l"echmcmn in BPS No 09 al Ayub Teaching Hospital, Abbottabac. A
Certificate in this respect issued by Concrmed authority is Amexed a5

Armexure A.

That appeliant was passed his F.A Examination bcfcnc his Service, and being F.A

ne was granted 02 Advance Increments, similarly appellant (lumw hig service as

Dispenser, was passed his BA Examination on 06/11/1987 and was entitled for 0d -

advance increments but was gr anted only 02, appeliant was also passed his M.A.

examination on 25/03/1990 and he was entifled for six 06 advance increments but
onty given 02 Advance Increments. Due to ]:ntltlemcnt applicant refers Para 3 (l)

(b)Y of the Notification No FD(PR("N -1/89 clated 11/08/1991, issued lﬁ»

" (respondent N0 06) Finance Demltmcnt N.W F.P. Peshawdr but thc same was not

given by the respondents in heir office routine mqttcxr unul now. Copy of said

Notification is ANNEXUre B.

That appellant being Dispenser in Health Department was/is a member of Civi!
Employees (BPS 1-18) of thP Provincial Govcmment of NWFP and \}!as/is
entitled advance’ increments it pursuance of Num’lmuon 11/08/199) referred

abové, whose Para # 5, Clause ( b ) caters for the grant of Six Advance

Increments Instzad of 02 on attaining M.A/M.Sc and 04 advance incvements of

BA/B .Sc(instead of 02) againsl Dispenser post becausc Prescribed Qualificatior:
of the said post was/is also Matric (SSC), So appellant was/is entitled the samc

and Respondents did not give his Constitutional rights.

That respondents had wmncrly interpreted the Schemc of Advance Increments,

given (o the le Employces at Para No 05 of the Not:hcahon 1cfu|cd herein '
above (Annexure B) and appellant was/is- given heavy loss of 06 Advanced
Increments. wcf 01/06/1991 (date of application of Notificution), appclfa‘uit

- wasfis cntstled for 04 Advanced Increments for B.A dﬂd 06 for-M.A, but he was

only 02 for B.A And also 02 for M.A Ag'unst the Govt Pohcy contmned in

Notyﬁcatmn/CircuIar dated 11/08/1991 wasfis passed by N.W.FP Provincial.

Assembly in their Budget Session 1991-92.

T h"t[ Honour dblc Fedelal Service Tribunal Ishmabad has already dccxded llw
same view on 03/11/199G in Appeal No 44"(‘2]/96, and afler th'ﬂ an 9"

Scp_tcmber, 2003 Honquyablc Supreme Court ¢f Pakistan upheld the same

o

M

eped



-

7

)

b)

ch

&)

judgment in her reported Judamcnt eLD 2004 ‘mpaeme Court 77) by

dismissing the Appeal No 1432 of 1997, which was filed by the Federal Govt.
Copy of Judgment dated 03/11/1996 passed in Appcal No 449(R)/96 by F.S.T, is

anne\cd as Anmex mij'}’m‘e C.

That now, In the Meanwhile, Honourable Supreme Court Of Pakistan has also

decided the same matteu,/wew in CPLA No 525,526 and 590 of 2007 on
.19/07/2007, and ult:m'\tely declared  that Employees (appellant) are also
~ Entitled for their Adwmcecl Increments given in Para 5-(1) of Notification No

FD(PRC)1-1/89 Dated 11/08/190l without any ch'mm./c,\ccpnon- Copsc< Of;'

Supreme Court judgments are annexed as Annexure D & .

'Thnr appeliant in the light of above 'Juclgﬁwents of the Supreme Court dated
09/09/2003 & 19/07/200% submitted  his clcp'mmcnl'\l representalion  to
respondent no 1 on 21/04/2008, received it by him under diary no 2244 dated
22/04/2008, which was refused hy the respondent -no 01, on 23/05/2008 and
final/dismissal OldCl was mucd Copy of repregentation  is annexed as

Annexu&e ¥, and mpugned order is annexed as ﬁ';.nme)mrfe G, Hence this

tppca! inters — alia an the following ground, und appellant’s appeal is within 30

cays from the refusal/dismissal of his departmental mpwscnmtlon

Gronmds

That the impugned o;dcr dated 23/05/2008, passed by respondent no 01 on appeliant’s
representation dated 2 1/04/2008 is arbitrary, unjust, and against all the norms of justice and

eqquity. Hence liable to sef aside.

That the impugned order dated 23/05/2008. is against law, facts of the case, also aguins!.
letter and ‘spivit of the Judgments of Honourable Supreme ‘Court of Pakistan(PLD 2004
Supreme Court 77) and dated 19/07/2007 passed in CPLA No 525.526 & 590 of 2007 and

afso dated 29/01/2008 in Tiwvil Review Petition Na 216 & 217 of 2007.

That the Policy cout'um,d in NouflcanonICIlculzu' dated 11/08/1991 at its Para 5 waslis

passed. by NNW.F.P Provmcml Assembly in their Budget Session 1991-92 and then Hon. le

Governor '1pp|oved the same and Finance Department issucd the said Circular after

g:omplcting the legal requirements

e

That all the Respondu_nts neither have power nor any jurisdiction to change, withheidhlcn_v

Lhc Govunmem Policy contained in urcul’u/l\lotuflcwtlon dated ]llOo/l‘)Ol and cannct

apply dccmdmg to their own wishes and whims against the said policy.

o



e}y ‘That the action of respondents in refusiog the grant of 2 dvance mcmmcnts to the appellantyg

‘on the basis of Circular dated 11/08/1991. Vto]atcd the Article ”5 189 190 of tl

Constitution.

f).  That the said Circular (Annexure B) was/is issued Tor Civil Provincial BEmployees of

NWIP (B'PS-1~:15) and appellant  being Junior Phaomacy Teci}nician (Health
Department) falls ynder the same and fully entitled for the ielief of Advanced Increments.

_of M.A (six) & B.A (four)along with back benefits as claimed by him. -

g).  That the case of appellanl is the same nature in number of Increments in pursuance of Para

5 @) of Nouﬁcauon, which was decided by Supreme Court of Pakistan on 19/07/2007
passed in CPLA Nos 525,526 and 590 of 2007 (Annexure D & E).

h).  That under the law appellant’s case is quite Cicar after the Judgment passed in CPLA o
525,526 and 590 of 2007 by Supreme Covurt, and refusal/dismissal of appellant’ s

representation is illegal , without jurisdiction and unconsitutional.

i).  That there is now no dispute available in the case of appellant as Honorabile Supreme Court
of Pakistan has décided all the disputed matters involved in the instant appeal.on

' 19/07/2007 . ( EPLp No $28,24 f S0 9 _m} )
i).  That appellant’s:.service appeal is maintainable and. £1ppe”'mt's post waslis Dispénser/
Junior Pharmacy- Technician and prescribed qualification of the said post was Matric and
appellant is now working in BPS # 09 against Junior Pharmacy Technician post and Instmt

Case falls under Para 5(1) (b) of the Circular dated 11/08/1991(Annexure B)

.5 It is there fore rvespectfully prayed that while setting ‘lSIdc lmpunned order dated
t

23/04/2008 approved/issued by respondent no 01, and appellant’s appeal may kindly be accepted

and 4 advance mc1emem., of BA instead of 02 and 06 advance increments of ML.A instead of (2

w.e.f, 01/06/1991, along with alt back benefits may gmcwus}y be granted to the appellant in the .

interest of justice.

; R 7
"'".'- )

R ( l.h’\l'
(Muhammad Fayaz Awnna)
Appellant in person

- Atfidayit
1 do here by afﬁrm on oath that contents of instant '1ppea! is correct and true acco;dn. gto
-my best l\nowledge. and belief and nothing has been suppressed from this Honourable Tl ibnnal

and this instant appe'\l is first app{:il & s%sc nature of any other appeal‘is not pcndmg before
Honourable Tribunal ; )

(Muhammad Fayaz A“;é'n)
DEPONENT
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BEFORE THE NWFP SERVICE TRIBUNAL. CAMP COU
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A ,
i 35 . ey
p-pe” G93/)% - f 7 '
- d P
. i i = N *

Appeal No. 1276/2007

_ Date of institution —27.12.2007
Date of decision - 12 05.2009

Muhammad Akram, S/O Sikandar Khan C.T. Teacher, Govemment ngh School,
Kuthwal, Abbottabad..............ooooiiiii (Appeliant)-

. VERSUS
rrl’ ‘District Coordination Officer, Abbottabad.
“—2. Executive District officer (S &L) Abbottabdd
“"3. District Accounts Officer, Abbottabad.
*. 4. Director (S&L) Department, Peshawar. - _
5. Secretary to Government of NWEFP (S&L) Departmcnt Peshawzu L

~6. Accountant General NWFP Peshawar. - —
- 1. Scmelary to Government of NWFP Finance Depar tment, Peshawar

g

-
Appellant in person present. . - N

Arshad Alam, A‘G P .............. it 1"01 1espoadents :

| waﬂL
MR. ABDUL JALIL......covvooeeresisoe s “.......MEMBER. " o -
MR. BISMILLAH SHAH. .............. TR cevcevoneei MEMBER. -

.JUDéMENT.

ABDUL JALIL, MEMBER ; I' lns judgment/order will dlspose of this
Service Appeal No 1276 of 2007, by Muhatmmad Akram and the following Ser vice.

Appeals. The réason is that the broad facts and the legalAnssues in all the below

mentioncd appéals are the same, and necd consolidated judgment and joint disposal..

Sr.No.  AppealNo.  Name of appellant.
L 12771007 " Saidur Rahman,
2. 1i78/2007 Munibur Rahmar, o o
; 1279/2007 'Muhammad Siddique, | - ' | g

01/20C8 - Marool Khan

02/2008 Amjad Hussain Awan



03/2008
04/2008
09/2008
10/2008
17/2008

1872008

19/2008
20/2008
21/2008
22/2008
282008
29/2008
30/2008
3412008
35/2008
150/2008
2662008
267/2008
2682008
3272008
33812008
4402008
502/2008
541/2008

1542/2008

570/2008
571/2008
572/2008
573/2008
57412008
57512008
576/2008
577/2008, . *
572/2008
579/2008 -
58012008

Muhammad Sarwar }han,

‘Syed Arif Hussain Shah,

Sultan Khan,

Shafqat Hussain,

- Muhammad Sabir Hussain,

Tanveer Hussain Awan ,
Shafgat Samdani,
Arsh'ad Khan, A

Shahid Igbal, -

Muhammad Saleem Raza,

Iftikﬁaf AA.hmad Shah,
Shah Zaman, |

Muiiammad Tahir,
Muhaﬂlmad Youni§,

Abdul Wadood,

“Rizwana Kousar,

Mamoon-ur-Rasheed,
I-Iardoir._l:-upRasheed, ‘
Fazal-e-Qadir,
Dilawar Khan,
Abdul ‘Wahab,
Liagat Ali, 8
Ali Asghar, ‘ 1\_
Liaqat Ali, |
Abdul Quddus,

Slﬁahzad Ahmad,
" Chan Zeb, -

Ab'd_:ul Hakeem, * ‘
Muhammad Siddigue,
Sarfaraz
Mulr;:ammad Ajmal,

Gul Faraz,

" Muhammad Yousaf,

Altaf I-Iué.sain,

'Ahj_az /‘..h-mnd,

Muhammad Safdar,

L r——— s ——— i s
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595/2008
596/2008
597/2008
598/2008

'599/2008

680/2008
681/2008

682/2008

714/2008
715/2008
716/2008

"717/2008,

718/2008
73972008
759/2008

7602008
798/2008

8122008

813/2008

814/2008

815/2008*.
816/2008

81772008

- 819/2008

820/2008
821/2008

o 82272008

823/2008
824/2008
825/2008
826/2008
827/2008

828/2008 -
82912008

853/2008

354/2008

A.bvdur Razzag,
Abdur Razzag,
Shaukat Alj Abbasi,
Abdul Hamid Lodhi,
Uﬁar Khatab,

Abdul Majid
Muhammad Saleem,
Bashir Ahmad,
Mazhar Khan, -
Muliammad Sdeed,

Manzoor Ahmad,

Zulfiqar, .

VSardar Irshad Al;,
Khursheed Ahmad,

—rv e w -

Muhammad Daud Qureshi

N '@hérﬁmad Fayaz Awan
N A,

Muharimad Siddique,

Sajjad Ahmad,

Abdul Hameed,

Raza Hussain Shah,

Shakeel -‘Ahmad,

Muhammad Majid Mirza,

Rab Nawaz

Aftar,
Niaz Hussain,
Muhammad Igbal,
Jamshed Khan,
Muhagmﬁad Shafi,
Muhammgd Qasim, |
Sajjad Ahimad,

Gul Siraj,

Muhammad Khurshéed,
Mst. Zakia Sultana,
Mst. Shahhag,

. Mushtaq Hussain,

Ny

L




o
P "; - n 8992008 | Mubammad Hani, ,’
N S 9061008 © NoorElahi,
.80 o07:2008 . Muhammad Irshad,
&1, 950/2008v." * Abdul Haleem Lodhi,
" 82 951/2008 - Jahangir Igbal,
. 8. 952/2008 ‘Gul Hameed, . ~ =
T84 95372008 .'Muhammad Imran,
85 954/2008 Muhammad Ishtiag,
6. 955/2008  Muhammad Ashraf,
87. 956/2008, - AsifAlL
: 88, 9sum008  Abdul Hamid, i
o o -8, 958/2008 . . Muhammad Hanif,
N S 9% 95912008 Muhammad Kabria Khan,
e 9. 9612008 - Syed Amjad Hussain Shah,
| 93, 962/2008 Muhammad Shoaib,
%, 963/2008 . Muhammad Bashir,
95 . 96472008 Niaz Ahmad, | _
96. 965/2008 - Syed Iftikhar Hussain Shah, Mrated-
97 967/2008 Muhammad Siddique, . ST
98, 981/2008 ' Mst.Robina Awan, | mm
99098008 Sadagatkhan, | -
100. 983/2008 . Mst. Tahseen Bibi, |
101 9g4;mo0s - Tariq Mahmood,
102 985/2008 Mst. Saeeda Bano
103, 10252008 Miss Tanveer Akhtar, (L
104 102612008 Mst. Imtiaz Kiani, - . | »
105 1027/2008 Naveed Ahmad, ZZL ﬁ /
106.  1032/2008 Mst. Sajida Bibi, AL
} 107+ 1049/2008 . Baniaras Khan, 1 /) - "‘“’i
108, 105012008 CJavedlabal, = |
109, 1051/2008  Muhammad Haroon,
110: 1-110/20.03 Raja Waheed Murad (Health)
TN 111172008 - Aurangzeb Khan, '
‘112: 1112/2008 . ":'E)ézi,'Saecd—ur-llalimah,

13 -1113/2008 Mqhén’lﬁiga'ﬁ;ﬁ&:“"”' -




4. 11351008
5. 11361008
U6 11372008
7. 12062008
1S, 12072008
19, 12082008
120. 120972008
121, 12342008
122, 123572008
123, 1236/2008

' ‘ 124, 12422008
125 124312008
126 1268/2008
‘ ! 17, 1274/2008
123, 1355/2008
- 129, 13562008
130 1357/2008
: 131 13794008
C1320 138012008

|

133, 13812008
134, 1332/2008
135 1383/2008
136, 138472008
i37. 1385/2008
138, 1386/2008
139, 1387/2008
140, 1388/2008
4L 14022008
142, 140372008
43, 1404/2008
144, 1405/2008
145, 1406/2008
w6 14072008
147, 14250008

Jl, 14261005

149 1427/2008

- Tariq Mehmood,

Muhamrmad Fam ayun,

Shahid Farooq
A_bd'ul_v Wahecd‘,

. Naseem Akhtar,

Syed Afshad Hussain Shah,-
Naveed;

Sadaqat Ali, .

Saeed Aklilur,
~ Anwar-ul-Hagq,
‘Syed I-.Iu'sna'iu Ali Shah,

" Muhammad Niaz,

Muhammad Anwar,

Syed S:a.udaqat Hussain Shah,
Shaii J éﬁz_m,

AAlAlma:d Fﬁro‘oq,

Iv[uhaﬁﬁmd Younas, I

Muhammad Shafique,

Muhammad Yousaf,

W aqa_,r-Ah‘mad,

Mulﬁaiﬁihad Azhar,

M_uliﬁﬁ;nad Aftaz Aziz, . . ‘ I
l\/Iuhanmmd Assad, |

Rashidkhan,

Mirza Yasir Jamil .leig;

J aw:d Iﬁrahim,

Muhammad Nawiz, 0

Fida Muhammad, - (\
Shah ﬁaisal Khan,

Na‘sil" Bakhtiar Kham,.
Tahir Maiunoo‘d,

Ajmzﬂ | Nazir,

Uzair Jadoon,
]\/lgihiai‘;nniad Adnan Khan,

Zahoor Khan,

Wadid Al Shab,



14282008
142972005
1430/2008
144172008
1442/2008
1443/2008
1444/2008
144572008
' 1446/2008
14522008
1453/2008
1454/2008
14552008 .
1456/2008
1457/2008
1458/2008
1459/2008
1562/2008

156372008 -

1599/2008
1600/2008
1601/2008
1602/2008
1603/2008
1641/2008
1686/2008
1687/2008
1688/2008

168912008

1690/2008
1691/2008

1697/2003,

1998/2008
1699/2008
1700/2008
1701/2008

VR

Mahmoob Alj,

Bibi Rizwana,

Kousay jSh‘nhccn, ’

Amanu!iah, , | -
Gul Khitab Ahmad Turk, o L f
Muhammad S aced,

l\{iuhggﬁiﬁgd Aslam,

Mubavs-h:a-r Hassan,

Wajid Khan,

BibiGuLE-,Shahwar,

Abdur Razzag,

Mehrban Khan,

Ajaz Ahmad Khan,

Shujjah AL, - . " =
Muhammad Nawaz,
Gul Khitab,

Mst. Isma Shaheen,

' Mdzh;ipUrkHaq,

Muhammad Rafaqat,
Qazi Maé_oodfupRahman,
Shakeel Ahmad,

Abid Shah,

" Ghulam Farooq, ‘ ' e

Abdur Rashid,”
,I~Iaider'Z_&"’1ﬁ1an,

Muhqnmih"d '_]"'l'aﬁque,

]?aqir-u'dTDin,_ o ' (L
Azhar‘:AIIi;K_han,' A

Fida Muhammad,

Zafar Igbal, o
S .
Muhammad Riaz, ’N\ :
SherAfzaIr,' - l )
Shaberl_qu,' i k N /
Ishtiaq Ahmad, _ y N e
. LT P 4 /’, . \,....-"'_'
st Robmz} Shaheen, S

Mst. Masim Akhtar,




186 1702/2008
187 1703/2008
188 - 1704/2008
189. 1746/2008
190. 1747/2008,
191 1748/2008
192, 1749/2008
193. 1750/2008
194. 1751/2008
195. , .1752/200%
196, 1753/2008
197 175412008
198. 175512008
199. 1784/2004
200, 1785/2008
201. 1786/2008
202 1322/2008
- 203, 13/2009
204. 18/2009
205. 31/2009
206. 3212009
207. 33/2009
208. 34/2008
209, 68/2009
210. 7712008
211. 78/2009
212 79/2009
213. 138/2009
214 139/2009
215: 140/2009
216, 141/2009
217. ' i42/2009 .
218, 226/2009
219, 22712009
220, 22812007

i

Muh'mmncl Ajmal,
Muh'lmmacl Anwar- ’\chl
Syed Abbas Ahﬁhah,
Taﬁvcer'Ahmad,
Aurangzeb,

Rasheed ':Ah imid,
Muhammad Daud,
Sajjad Aﬁnjad,

Ayyaz UR Rehman,
Syed Zakir Hussain Shah,
Abdul Rashid,

Rizy V'm Khan

Hasrat Saeed,

- Muhammad Saif ur Rehman,

Shah Ali Mardan,
Abdul Qayum Shah,
Nisar Ahmad Shakir,
Khalid Khan,

Saeed Aiam,
Muhammad Ashfaq,
Saj awa_i Kh an,
Muzaffar A_li,
Muhanﬁﬁmd Zia-ul-Haque,
Ségheér Alim_ad,
Sam‘ina‘Mir Alam,
Tasleem Bibi,
Farl‘(llz{g'cih Sadiq,

Abdus S'\Iam Khan, -

H’lﬁZ Muhammdd Igbal K.hd]l Qul ushl

H afcc:/_ Khm
V[uh'\mmad Abld

\

et ———— . s,

Abdul Ghafoor

IMuhammad Ityas,
Muhammad Iqbal,

Qadir Ahmad,




221 22912009 NasirAli,
222 2300000 Ali Nawaz,
223, 25172009 Wajid Hussain, y
224 23212009 Waheed Khan,
225. | 23372009 Muhammad Saleem,
226, 234/2009 Mujtaba Ahmad Hashmi, s
227, 235/2009 Khalid My hammad, —
228, 246/2009 Abid Saeed Khan,
229 237/2000 Imran Jalani,
230. 238/2009 ~ Asif Awan,
231, 239/2009  Aurangzeb
232, 24002009 Khalid Mahmood,
233, 241/2009 Mubammad Naeem,
234, 242/2009 o Khu'rs-lii‘d'Qanmr,
235. 24312009 A Nawéz_ish Hussain-
236. 244/2009 Syed Zafar Ali Shah, D e
237, 245/2009 Muihammad Ishaq, o
238. 245/2009 Muhammad Pervez, . P
239. 247/2009 Masroor Hussain B anad
240, 2482009 Muhammad Sadique |
241 2492009  Muhammad Younas WM |
2420 250/2009 ‘ Muhmﬂmad Imliaz ' —
243, 251/2000 Magboot Shah
244 2522009 Moazzam Khan :

(- 2as. 414/2009 Tahir Usman k

! 246, 41512009 . Mir Muhammad o -
247 416/2009 Niheer Kavsar
U8 2460000 Kﬁalia;; Bibi
249, 4182009 - Abida Bibi
250.. 419/2009 Azim Shah
251, 433/2009 Ghazala Bibi,
252, 434/2009 © RiazKhan
’35“’) 500/2009 | M;umta?, Khan
254, 501/2009 Lal Afsar )
3> 502/2009 Badti Zaman  ©

736, 50372009 Liaqat




257.

y . 5@4/2009 Muhammad Shamraiz.

© 28 5051000 - Ali Bahadur

- 259. 5@6/2009 Muliammadl-laroon

' 260. 5é3/2009 " Naurcena Magsood
261, 524/2009 - Yasrﬁeen Akhtar
262. . 525/2000  ShabanaNazir
-263. 681/2009 , Nigiizi,t Bibi
264, 6822009  Waseem Sultan
265 683/2009  BibiHajra |
266.  684/2009 - Abdul Razaq |
267. 685/2009 Fatiha Gul
2. " The appellant of Service Appeal No. 1276 of 2007, contended that he was

appointed as untralned P.E.T. Teacher in Educatton Department on 27.6.1990. The
appeliant being C T trained, was adjust ed against the C.T post on 06.05.1996 on
regular basis. He acquired higher qualification of M. A on 25 08 1999 The
appellant was cntitled to advance i mcremcnts in the Jight of the Finance’ Department ——
notification dated 11.8. 1991. The same was-not given to hun Some of the teachers

. came to this Tribunal whose Service Appeals were dismissed in Service Appeal No.

~ (’D,,)/J} 498 of 2006 decided on 24, 4.2007. The August Supreme Court of Palqstan while
deciding C.P.L.A No. 525 of 2007 and CPLA No. 526 of 2007 decxded that all the k

\ ,ﬂ/ teachers were entitled to-the advance i lncrements like all other civil servants On the
L request of the appellant, the same bcncﬁt was not given to him. Hence, he filed the

present Service Appeal. As already mcntxoned the broad facts and the legal issues

in all other appeals are almost on the samc lines.

3. The tcspondents contested the appeal and contended that eit'he'.r""the

) appellants had not submitted apphcatlons or thexr applications were time-barred.
, And there was no Judgment in favour of the appellants. - , — i

M)egte A

L4 We hcardthé arguments and perused the record. : : ' ; m
: "W/

The judgment in CPLA Nos. 525 of 2007 and 526 of 2007 js as under:-

“3.. Learned Addztzonal Advocate General attempted to argue Zhat in
wew of the hzg/zer scale granted to Elementary School Teacher.s in




L
- 10 t:
* P
. ."

. : ( pursuance of the circular letter dated 07, 8.1991, which was bersonal to
. them, the petitioners would not be entitled (o he incentive of advance

increments conlemplated by circuldr letter dated 11.8.199] but he is

~

uriablg lo cite any principle of law or authority for Pplacing this

interpretation, We find that, while circular letter dated 7.8, '1991

exclusively deals with the scales of pay of school teachers in different -

categories, circular letter dated 1].8.] 991, provides Jor the revision of
basic pay scales " and ' grant of annual increments and advance
increments for all Pr.ovincial civil servants in NWEP without any’
. . exception. Since the teachers or fhé employées in Education Department
o /,/l have never been expressly or impliedly excluded Jrom the operation-of
M v ‘the circular letter, view taken by the Tribunal being erron,ebu.s cannot

W‘“} be sustained at law, In Jact, it suffers from cleay misconception of law

and misconstruction of the circular letter (supra).”

While disposing of the C.R.P No. 216 and 217 of 2007 in C.P Nos. 525 and 526 of

2007, the August Supreme Court of Pakistan held:-

“The learned Addl Advocate General ha.g contended that this Court
while interpreting the circulars in question has taken q view contrary to
the correct legal position, accordirig 10 which private respom.z'ents were

- hot entitled to the benefit of a_dvqﬁr;e{ increments. We are afraid, the

learned Addl. 4G instead of pointing out any mistake of law and fact in
he judgment made an attémpl lo re-open the case on merits. The scale
review is very limited and thé points already considered in the

ment under review cannot be allowed to be re-agitated in review:

accordingly dismissed, "

 While disposing of Cyl. O.P. No. 66 & 67 of 2007, it vias held by.the August

= Supreme Couri of Pakistan:-

“The leézmea’ Addl. A.G. has given an undertaking for implementation
of the jt;a’gmen(, of this Court within a period of two weeks and m view .

thereof, this criminal original is disposcd of with the direction that the

AN

Jurisdiction. These review petitions being without any substance are

i
¥
S
’ i
i
i

.
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- Judgment should be implemented i in letter and Spirit wzthm two weeks

under intimation to the Registrar of this Court. "

6. In the above circumstances, and in view of the judgment in rhyme by

" the August Suprcrne Court of Pakistan, and keeping in view the provisions of

+ Article 189 of the (,onstltutlon of Islamic Republic of Pakistan, we have no

‘other alternative but to declare that all the appellants after ascertainment. that

' they are the persons similarly p]aced wnth the appellants who had prevxously

htlgated and in whosc favour the Judgment mentioned above was given by the

'August Supreme Court of Pakistan, are entitled to the same benefits as have

been given to.the appellants of the judgments quoted above. The appeals of

" such similarly placed persons, after such ascertainment, stands accepted

. pay and pension as ‘wcll as person and pr0perty of the defaultmg concerned

without costs. Each party will bear the cost of the htlgatxon

7. The ofﬁcml respondents in the above mentioned appeals as well as

the other concerned officers/officials in the province are dlrected to follow the
above quoted Judgments in thelr true lettcr and spirit and without compelling
the respective right Poldcrs to enter into Imgatlon with the respective ofﬁcxal

respondents, otherwme the costs of their htlgatxou shall be recovered from the

_ officer, though aﬁer fixation of responsnblhty on thern as a result of proper

.'enqmry iE

i

8. The remammg similarly placcd pexsons may submit apphcat1ons/

- ANNOUNCED. 4%

representatlons to theu' concerned authontles dlrectly, who shall have to decide

fi
their cases as above W1thm a reasonable tlme

12.05.2009. . %/ L q /

(BISMILL SHAH)' .. (ABDULJALIL)
MEA'M%ER, L MEMBER. L
- CAMP COURT ABBOTI‘ABAD
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PESHAWAR.

| T
Service Appeal No: 583\ of 2014 | ¢4

/
: Muhammad Fayaz Awan S$/0 Muhammad Urfan, Jumor nmacy.«
" Technician, Ayub Teaching Hospital, Abbottabad R/O: House No K
240/10, Kunj Jadeed, Abbottabad.

Versus

1 Government of Khyber Pakhtunkhwa through ~ Secretary Finance
Department Peshawar. S

d{ _ - 2 Government . of  Khyber Pakhtunkhwa _through Secretary Health
54 Department, Peshawar. : L
g 3 ADirectcll)r General, He ith & Services Khyber Pakhtunkhwa, P‘esh'awar.

4 Chief Executive, Ayup Medical Complex, Abbottabad.

5 Medical Superintendent, Ayub Teaching Hosﬁital, Abbottabad.

6 Director Finance, Ayub Teaching Hospital, Abbottabad. _ .
Respondents

. SERVICE APPEAL IS BEING FILED WITH OUT DEPARTMENTAL APPEAL
'WHICH I IMPOSSIBLE IN THE CIRCUMSTANCES OF THE CASE AND THE

'APPWP SAME LAW POINT IS ALSO DECIDED BY THE ‘PESHAWAR HiGH COURT,
. 4 —~

£ ZSTIRFPOTTABAD BENCH IN WRIT PETITION NO 159-A-OF 2014, FILED BY

SERVICE TRIBUNAL ACT 1974, AGAINST THE IMPUGNED
“KHYBER - PAKHTUNKHWA ACT NO. IX of 2012” (KHYBER
| " PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
 Ke-subaitted .;« ADVANCE ~INCREMENTS ON HIGHER EDUCATIONAL
104 filed, " QUALIFICATION ACT, 2012) WHICH IS UNCONSTITUTIONAL,
WITHOUT LAWFUL AUTHORITY, ARBITRARY, PERVERSE,




JUSTICE AND INEFFECTIVE UPON THE APPELLANT’S RIGHTS |
' OF ADVANCE INCREMENTS, GRANTED IN SERVICE APPEAL
NO 760 OF 2008 ACCEPTED BY KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PASSED ON 12/05/2009 ALONG WITH ALL
BACK BENEFITS WITH EFFECT FROM HIS RELEVANT DATE OF -
CLAIM.

' PRAYER:-

Respectfully Sheweth,

F‘(‘tpg-q r‘"-(\—‘
ATT ES

1)

Y P
3 eoudwaf :

ON ACCEPTANCE OF THE INSTANT SERVICE APPEAL
DECLARED THE SAID ACT (KHYBER PAKHTUNKHWA ACT
NO.IX of 2012) AS ILLEGAL UNCONSTITUTIONAL
INEFFECTIVE UPON THE APPELLANT'S RIGHTS OF
ADVANCE INCREMENTS  AND  RESPONDENTS BE
GRACIOUSLY DIRECTED TO GRANT RELEVANT ADVANCE
INCREMENTS (ALREADY DECIDED ON 12/05/2009) TO THE
APPELLANT WITH EFFECT FROM THEIR RELEVANT DATES
OF CLAIMS WITH ALL BACK BENEFITS. '

FACTS

That appellant being junior pharmacy Technician was granted.

"advance Increments on his higher qualification (six advance

Increments of MIA/MSc instead of two and four advance Increments
of BA/BSc instead of two) on the basis of acceptance of his individual
Service Appeal by this Honourable Service Tribunal and passed a
consolidated judgment on 12/05/2009 at Camp Court Abbottabad.'

- Copy of service appeal and relevant pages of Judgment is annexed as

“Annexure “A” & “B”.

That when respondents’ after passing long time’ did not implement

“the existing judgment of Service Tribunal, appellant filed execution

petition before this Tribuﬁal but an Act “Khyber Pakhtunkhwa
cessation of payment of arrears on advance increments on hlghe1
educatlon qualification Act” (KPK ACT NO IX OF 2012 dated
15/05/2012) was promulgated/published by the 1espondents. Copy of

" Act no IX is annexed-as Annexure “C”.




4

‘5‘)

b)

ATTES"F D

*’wimwsr

‘That appellant withdrew his- execution petition with the reason, to

challenge the vires of impugned Act through Constitution Petition

(Writ Petition) before Peshawar High Court. Copy of Service Tribunal

Order passed in execution Petition is annexed as Annexure “D”.

That appellant and others challenged the vires of impugned Act

through the Writ petition before Peéhawar High Court Abbottabad

- Bench, which was decided/disposed of with the law relating to

JllllSdlCthl]al matters m the plevaﬂlng issue, and ngh Court held that
remedy by way of service appeal before the Service. Tribunal is

available to the appellant against the impugned Act. Copy of ngh

Court Order is annexed as Annexure “E”

That in pursuance of law as decided by High Court in appellant’s Writ
Petition, the instant service appeal is being filed with out departmental

appeal, as under the law, it is not possible because‘the is no appellate

| de’partinental authority available, above the Governor KPK who is the

promulgating/issuing final authority of impugned Act', Hence this

Service appeal inter alia on the following Grounds.

Gro_unds

That it is undoubted fact that respondents illegally snatched the legal
rights of the appellant in an uncivilized way in a very Vh‘aste manner,
which is against the equity and there is no single example is available

in the civilized society.

That it is admittedly proved that Service Tribunal passed its judgment
on 12/05/2009 and respondents did not implement it after passing long

peuod of 04 years, “moreover Service Tribunal accepted the 267

-service appeals thloucrh said smgle Judgment dated 12/05/2009, while

00 % of cases has already been 1mplemented thus gross




- ! ‘ ’
. i \
¥ q : _ g

discriminatory treatment is involved in the case of appellant and the

said-Act is against Article 25 of the Constitution.

| c) That the actiof of respondents is admittedly arbitrary capricious
. . N \‘ 0

unjust and agairst all norms of justice and against Tribunal Judgment

and order as well as constitution of Pakistan.

d)  That impugned Act (Khyber Pakhtunkhwa Act No IX) is admittedly
against the Article 25 of the Constitution as well as Constitution it
self, acé01'di‘11g to said Acﬁ advance Vincrements taken before issuqnce".
of Act (15/05/2012) would be legal, correct and valid but the same
rights of advance increments (execution Petitions) would stand abated
as per i1ﬁpugned Act, Such kind of target date of any Act/Notiﬁcatioﬁ
/M‘emorandum/letter is nof only illegal, against law but also against

‘the Constitutional rights of the petitioﬁers and in this respect the
Learned larger bench of Supreme Court decided the same matters in

(1991 SCMR 1041) (relevant at para 33 page 1092) thus liable to be -

declared iliegal.

'¢)  That under the law provincial assembly has no power to change the
! . nature of constitutional rights/Article nor pass any Act which is
| | © against to any Article of Constitution and the impugned Act cannot be

_passed in the presencé,of Article 25 of the Constitution.

). That Constitution cannot allow pick and choose types of colourful

[V R

activities between the citizens thus impugned Act is unconstitutional.

g)  That it is an admitted fact that under question Act is the matter of

great public importance. -

h) - That apbellant, who is once again dfagged into litigation, that his

grievancés have been solved completely by this Honourable Tribunal
by accepting his service appeal on 1.2/05/20_09, but respondents
published an illegal impugned Act, "thus the conduct of the

respondents isjuncivilized in the civilized society and as such requires




~indulgence of thls Honourable Tribunal by awaldlng applopuate

punishment to the 1espondents

It is, therefore, respectfully pfaYed that on acceptanée of the instant
Service appeal this Honourable Tribunal may please be declared the said
Act (Khyber Pakhtunkhwa Act No IX of 2012) as illegal unconstltutlonal
and 1eSpondents be glacxously dlrected to grant advance increments of
(B.A/B.Sc & M.A/M.Sc) to the appellant W1th effect from hls,relevant dates

of claims, decided in service appeal no 760 of 2008, with all back benefits in

 the interest of natural justice.

Any other relief for which the appellant is entitled, and the same is not

asked/prayed specifically, may very kindly be granted in favour of the .
appellant.

Dated 05/04/2014 -+ ‘ (Muhammad%;z Awan)

~ Appellant in"person
Affidavit

I, Muhammad Fayaz Awan S/O Muhammad Urfan, Junior Pharmacy
Technician, Ayub Teaching Hospital, Abbéttabad.'_ R/O: House No K:

240/10, Kunj Jadeed, Abbottabad, do here by affirm on oath that contents of

instant appeal is correct and true according to my best knowledge and belief
and nothing has been suppressed from this Honourable Tribunal and this

instant appeal’ is ﬁISt appeal & same nature of any other appeal is not

n(;%

pending before-Honourable Tnbunal

- Dated 05/04/2014 ey (Muhammad Fayaz Awan)

Appellant in person
DEPQNENT




| ANEXURE — w,

- Muhammad Fayaz Awan S/O Muhammad Urfan, Juniigh” Pharrfiacy

Technician, Ayub Teaching Hospital, Abbottabad. R/O: House No K-
240/10, Kunj Jadeed, Abbottabad : :

_ Appellant
Versus

Government of Khyber Pakhtunkhwa thrdﬁgh Secretary Finance Department

' Peshawar and 05 Other. '

Respondents

APPLICATION FOR WITHDRAWAL OF INSTANT SERVICE APPEAL
WITH PERMISSION TO BRING FRESH IMPLEMENTATION PETITION
FOR IMPLEMENTATION OF JUDGMENT DATED 12/05/2009 PASSED
BY THIS TRIBUNAL (CAMP COURT ABBOTTABAD).

Respectfully Sheweth,

D

~ 2), -

3)

That appellant’s service appeal relating to advance Increments on his higher
qualification was accepted by this Honourable Service Tribunal on
12/05/2009 at Camp;Court Abbottabad, during its implementation petition,
An Act “Khyber Pakhtunkhwa cessation of payment of arrears on advance -
increments on highet education qualification Act” (KPK ACT NO IX OF
2012 dated 15/05/201)2) was promulgated/published by the respondents.

That appellant withdrew his previous execution petition, and challenged the

vires of impugned Act through instant service appeal, during its pendency,
the involved matter in the titled service appeal has been solved and settled
through writ petition,'as Peshawar High Court has finally declared the said
Act as null and void and accepted the rights of appellant, B

That in the prevailing situation there is no need to continue the matters in the

titled service appeal and appellant wants to withdraw it with permission to
file fresh execution petition under the law, ' :

It'i_s therefore humbly prayed that this application for withdrawal of
service appeal with permission to bring fresh execution petition may
graciously be accepted in the interest of Justice.

- ' M’bw‘/‘
Dated 2)/03/2018 Ce”’«';@*'%s? ) - (Muhammad Fayaz Awan)

‘F¥o b
§A¢

Appellant Inperson




PESHAWAR.

Service Appeal No: 5 ?39\ of 2014 .I

. Muhammad Fayaz Awan S/O Muhammad Urfan, Jun101;\~

Technician, Ayub Teaching Hospital, Abbottabad. R/O: House :

240/10, KunJ Jadeed, Abbottabad.

Versus

.1 Government. of Khyber Pakhtunkhwa through Secretary Fmance
' DepaftmentPeshawai‘[ ‘

2 Govelnment of Khyber Pakhtunkhwa through Secretary Health
Depamnent Peshawar. ‘

'3‘. Directqr General, Hedlth & Services Khyber Pakhtunkhwa, Peshawar. |
4 Chief Executive, Ayub Medical Complex, Abbottabad.
5 Medical Superintendent, Ayub Teaching Hospital, Abbottabad.

,6' Director Finance, Ayub Teaching Hospital, Abbottabad. , o
- . 2 o - Respondents

SERVICE APPEAL IS BEING FILED WITH OUT DEPARTMENTAL APPEAL
'WHICH 15 IMPOSSIBLE IN THE CIRCUMSTANCES OF THE CASE AND THE
AT A SAME LAW POINT IS ALSO DECIDED ‘BY THE PESHAWAR HIGH COURT,
T T 3TEDABBOTTABAD BENCH IN WRIT PETITION NO 159-A OF 2014, FILED BY‘ '
‘ APPELLANT AND OTHERS AGAINST THE IMPUGNED ACT.

_APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT 1974, AGAINST THE IMPUGNED -
“KHYBER PAKHTUNKHWA ACT NO. IX of 2012” (KHYBER
| / PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON -
 do-subaitted ,;« ADVANCE - INCREMENTS ON HIGHER EDUCATIONAL
nd filed, QUALIFICATION ACT, 2012) WHICH IS UNCONSTITUTIONAL,
WITHOUT LAWFUL AUTHORITY, ARBITRARY, PERVERSE,
' 4/17 DISCREMINATORY’ AGAINST THE PRINCIPAL OF NATURAL -




582/14

21.03.2018
- Attorney alongwith Saquib Shahzad, Assistant and Malak -

Muhammad Haroon, AAO for the respondents pxesent

The appdllant submitted an application for withdrawal of -
the present service appeal with permlssmn to subimit fresh
implementation petition for implementation of the Judomcnt

dated 12.05.2009 passed by this Tribunal.

The lear.ncd District Attorney objected to that part of this
application in which the appellants seeks permission for
implementation of the judgment of this Tribunal, inter-alia, on
the grounds of limitation and r‘esjudiceita. In this appeal, the
' . appellant has challenged the vires of Act No. IX of 2012 and
| -that vires to the extent of retrospectivity has been decided by
‘ ‘the Worthy Peshawar High Court in Writ Peti:tion No. 913-
] | P/2014, decided on 08.6.2017. According to the appellant after
". that judgment his grievance has been redressed and he can file a

fresh application for the execution of the judgment of 2009

which was not executed due to that Act.

Since a question of law is involved which can be
determined by the executing court only. However, this Bench
has no objection on filing of execution petition subject to all

- legal and factual exceptions.

Consequently, the .present appeal is dismissed = as

withdrawn. The appellant can seek all his legal rights available

__to him under the law. File be consigried to the record room.
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E*{‘BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR.

Execution Petition No: 147 of 2018

Muhammad Fayyaz Awan Versus Hospital Director etc.

PARAWISE REPLY OF EXECUTION PETITION ON BEHALF OF RESPONDENTS NO 1 TO(}

2

PRELIMINARY OBJECTION:

1. That the petitioner has no cause of action against the answering respondents.
2. That the petitioner has no locus standi against the answering respondents.

3. That the petition is bad for bsesfer mis-joinder of necessary parties.
FACTS:
1. That Para No.1 needs no reply. |

That Para No.2 is not related with answering respondents.

* That Para No.3 needs no reply.

el SO M

That Para No.4 is correct.

That prayer of the petition is not related to the answering respondents being
Performa respondents hence may graciously be dismissed with cost. |

Respondents 1 to & 7

Through:-

( ' JAN-E-ALAM)
Advocate High Court, Abbottabad.

~ Dated: 19/09/2019

VERIFICATION:-

Verified that the contents of foregoing reply are true and correct to
the best of my knowledge and belief and that nothing has been concealed
from this Hon’ble Tribunal. ’

Dated:-l9/09/2Ql9
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No.ATH/Exp: /PF/ \\ 1 Cﬁ& ‘f)
AYUB TEACHING HOSPITAL ABBOTTABAD

Abbottabad the __l_l T \ 2019

The Secretary to govt of Khyber Pakhtunkhawa
Health department, L
Peshawar '

Subject:- IMPLEMENTATION OF JUDGMENT DATED 12-5-2009 OF KHYBER

PAKHTUNKHWA SERIVCE TRIBUNAL IN SERVICE APPEAL NO.
582/2014 TITLED MUHAMMAD _FAYYAZ AWAN__PHARMACY
TECHNICIAN, MTI ATH, ABBOTTABAD VERSUS SECRETARY "TO
GOVT OF K.P.K HEALTI-I DEPARTMENT AND OTHERS.

Reference - Section offlcer (Lit-ii) /FD / 2 1541/ 2014 dated 24-09-2019 on the
subject mentloned above N ’

.;‘l
di
]

Enclosed please find herew1th a copy: of execution petition No. 147 / 18
in service appeal No.582 / 14 recewed from Section Officer (th-u) vide No. SO(th-
i)FD/2-1541/2014 dated 24-09- 2019

The factual pOSlthI’l of the case has already been sent to your offnce
vide this office letter No. ATH/M. S/ 2010/8480 81 dated 5-7-2010. (copy of the

same is sent herewith again for necessary actlon

Mr. Mohammed Fayaz Awan was appointed in Health department on
03-10-1985 as compounder at 'Dist’rict Headquarter Hospital, Abbottabad and
was transferred to Ayub Teaching Hospltal Abbottabad by the Director General
Health, Peshawar on 19-11-2001 and was adjusted against the post of stpenser

As per service book record he was granted 03 advance increments

on higher qualification i.e. one eachi:_on FA. & B.A. & M.A. (Sr.No.0O1 of service
" book page No.Ol1 attached) as prescfjbed qualiﬁcation for the post of Dispenser

was Matric. On increasing the nuraber of increments by one more in the pay
revision scheme, 1991, (Sr. No.02) "‘and the official was granted two rﬁ.ére
'a.dvance increments of FA and B.@f;:f_r};;(Sr.No.O?; of service book record attached)
Thus he was grai;lted total 06 advance increments on higher qualification then

prescribed qualification.

The official had filed a e{iit in the service tribunal for grant of 306
increments of MA instead of 02 (already granted) And 04 advance increments
instead of 02 already given with back benefits as; per Finance deptt: letter No. FD
PRC 1-1/89 dated 11/08/1991 and the honorable court when deciding cases of
advance increments of teachers of egi_}.lcatxon department included his name: ,m

Sr. No. 57 treating it as saine case w1th the case filed by the said teachers.




i ;. : ‘ . y Cont...p/ 02

) As the case filed by pctltioner is for grant of 12 increments i.e of 02 on
F.A.. 04 on B.A. and 06 on M.A.: quahﬁcatlon which has been. mcluded ‘and

dec1ded thh cases of other nature.

B

LW
AP OTRL i e R
R wd AN - o

Your adv1ce 1n ‘the matter is requested as the decision of court if
implemented in the said ‘case would challenge ‘the government policy i.e.: ‘ Pay
Revision Scheme, 1991 and in case of 1mplementatlon the pays fixed on hlgher
educational increments granted in respect of all employees in the provmce w111
have to be revised and further payments on this account are to be made.

Priority is requested bemg court matter '

AYUB TEACHING INSTYRUTION ~

| ABBOTTABAD 7, 1q
Copy to:- (‘ﬂ"’ -

1.  The Director Generai Khyber Paii"{htunkhawa Health service Peshawar.
2. ngatlon Officer Ayub Teaching Hospltal Abbottabad for information and
n/action.
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

N |
' : No.deo A0 /ST Dated /{7 2019
To
The Secretary Health Departmient,
Government of Khyber Pakhtunkhwa, -
Peshawar.
SUBJECT: - _ ORDER IN EXECUTION PETITION NO. 147/2018, MR, MUHAMMAD FAYAZ AWAN,

1 am directed to forward herewith a certified copy of order dated
21.11.2019 passed by this Tribunal on the above subject for Stl‘]Ct complrance

Encl: As above \

REGISTRAR -U
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR.




