BEFORE THE KHYBER PAKHTUNKHWASSERVICES TRIBUNAL .PE'SHAWAR
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Service Appeal No. 2411/2021
Date of Institution... 26.01.2021

Date of Decision ... 16.02.2023

Gul Zarif Khan (Ex-ConstabiAe No. 3065 of FRP Headquarters Peshawar.

(Appellant)
VERSUS

Inspector General of Police Khyber Pakhtunkhwa Peshawar and 02 others.

(Respondents)
MS. NAILA JAN,
‘Advocate - . For appellant.
MR. MUHAMMAD RIAZ KHAN PAINDAKHEL, o
Assistant Advocate General - For respondents.
MR. KALIM ARSHAD KHAN --- CHAIRMAN
MR. SALAH-UD-DIN : ' - MEMBER (JUDICIAL) |
JUDGMENT:
SALAH-UD-DIN, MEMBER :- Precise facts as gleaned out

" from the record are that the appellant, who was serving as-Constable,

was proceeded against departmentally on the allegations of absence

f ’ ; . | from duty with effect ffofn 17.07.2008 without any leave/permission of
| thé competent Authority. On conclusion of the 'inunviry, the appellant
was removed from service vide order dated 20.01.2009. Feeling

aggrieved from the order dated 20.01.2009, the appellant filed




2.

department  appeal;=*which ~“Wa$**Tejected vide order dated

13.08.2010, hence the instant service appeal.

2. Notices were issued to the respondents, who submitted their
comments, wherein they denied the assertions raised by the appellant

in his appeal.

3. Learned counsel for the appellant has addressed his arguments
supporting the gfounds agitated by the appellant in his service appeal.
On the other hand, learned Assistant Advocate General for the
re_zspondents has controverted the arguments of learned counsel for the

appellant and has supported the comments submitted by the

- respondents.
4. Arguments heard and record perliseci.
5. A perusal of the record would show that the appellant was

enlisted as Constable FRP in the year 2066. During course of his
service, disciplinary action was taken against the appellant on the
allegation of absence from duty. On conclusion of the inquiry, the
appellant was removed from service vide order dated 20.01.2009. The
same was challenged by the appellant through filing of departmental
appeal, which was rejected on 13.08.2010. The éppellant there-after
remained in deep slumber and filed the instanf “service appeal on
26.01.2021 i.e after a delay of about 10 years and 05 months. The
appellant in hié application for condonation of delay has mainly élleged
that as the impugned order dated 20.01.2009 was void, therefore, no

limitation would run against the same, which approach of the appellant




is misconceived. August ‘Supreme Court of Pakistan in its judgment
® dated 03.10.2022 titled “Chief Engineer, Gujranwala Electric Power
Company (GEPCO), Gujranwala Versus Khalid Mehmood and others”

passed in Civil Appeals No. 1685 to 1687 of 2021 reported as 2023

5

SCMR 291 has held as below:-

“12. T hé law of limitation reduces an effect of
extinguishmenf of a right of a party when
significant lapses occur and when no sufficient
cause for such lapses, delay or time barred action
is shown by the defcn‘tltin‘c;7 party, the opposite party
is entitled to a right accrued by such lapses. There
is no relaxation in law affordable to approach the
court of law after deep slumber or inordinate delay
under the garb of labeling the order or action void
with the articulation that no limitation runs against
the void order. If such tendency is not deprecated
and a party is allowed to approach the Court of
law on his sweet will without taking care of the
vital question of limitation, then the doctrine of
finality cannot be achieved and everyone will move
-the Court at any point in time with the plea of void
order. Even if the order is considered void, the
aggrieved person should approach more cautiously
rather fhan Waiting for lapse of limitation and then
coming up with the plea ofa void order which does
not provide any premium of extending limitation
period as a vested right or an inflexible rule. The
intention of the provisions of the law of limitation is
not to give a right where there is none, but to
impose a bar after the specified period, authorizing

a litigant to enforce his existing right within the
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period of limitation. The Court is obliged | to
independently advert to the question of limitation
and determine the same and to take cogniéance of
delay without limitation having been set up as a
defence by any party. The _omissionland negligence
of not filing the proceedings within the prescribed

limitation period creates a right in favour of the

opposite party.”
6.  The appellant was required to have explained delay of each and
every day, however he has not mentioned any sufficient cause in his
application for condonation of delay. We are of the view that the
appeal of the appellant is badly time baﬁed, therefore, in view of
numerous rulings of august Supreme Court of Pakistaﬁ, this Tribunal

cannot discuss the merits of the appeal.

7. For what has been discussed above, the appeal in hand stands
dismissed being time barred. Parties are left to bear their own costs.
File be consigned to the record room.

ANNOUNCED | | { ’
16.02.2023

L
N (SALAH-UD-DIN)
MEMBER (JUDICIAL)

(KALIM ARSHAD KHAN)
CHAIRMAN
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Service Appeal No. 2411/2021
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ORDER Learned counsel for the appellant present. Mr. Muhammad .

)
«

16.02.2023

Riaz Khan Paindakhel, Assistant Advocate General for the
.respond;:nt-s present. Arguments heard and record perused.

Vide our detailed judgment of today, separately placed on
file, the appeal in hand stands dismissed being time barred. Parties are

left to bear their own costs. File be consigned to the record room.

(Kalinr’Arshad Khan) (Salah-Ud-Din) .
Chairman : Member (Judicial)

ANNOUNCED
16.02.2023
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20.07.2022 H%:refore, case is adjourned

Rea%er

19.10.2022 Appellant in pefébn presentM1 Muhammad Jan, District

to 19.10.2022 for

Attorney for the 1esp0ndentspresem

Appeéllant 1‘eqﬁ'e_stéé foradjoumment on the ground that his
counsel. is b‘uSy inl the augustPeshawar High Court, Peshawar.
Adjourned. T- me up lfv(')r arguments én 29.11.2022 before the D.B.

T/

-

(Mian Muhamm@d) (Salah-Ud-Din)
Member (E) N i’"f'ﬁ" ’ Member (J)
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14.12.2021

’Wntten reply/comments not submltted Learned District

Attorney seeks time 'to contact the respondents for submission of
wntten reply/comments on the next date. To come up for written
reply/tomments on '23 02 2022 before S.B.

7»‘51\ h.,é H « B30

. e

(MIAN MUHAMMAD)

MEMBER (E)
v .Q - - . :
Y u 1 "x: ( t. . 1
23.02.2022 . Due. to retlrement of the Hon’able Chalrman the case is

adjourned to 9.05.2022 for the same before D.B.

.
- N )v- L. - - N
. . N .
’ - e e —
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Reader

09.05.2022 Appellant present through counsel.

Kabir Ullah . Khattak learned Additional Advocate
General alongwith |hsan Ullah SI (Legal) for respondents

present.

Representative of respondents submitted written
reply/comments. Copy of the same was handed over to the
learned counsel for appellant. To come up for rejoinder, if
any, and arguments on 20.07.2022 before D.B. -

(Rozina Rehman)
Member (J)




04.08.2021
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- Appeliant Meposited
Sepgry & Process Feg »
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Counsel for the; ap'pe'ivl'ant present. Preliminary

‘arguments heard.

Points raised need consideration. The appeal is
admitted for hearing subject to all legal objectighs
including that of limitation to be determined during ful
hearing.  The appellant is directed to déposit security
and p}ocess fee within 10 days. Thereafter, notices be
issued to the-respaondents for subm_ission of written
reply/co_mments"jin office within 10 days aftef receipt of
notices, positively. If the written reply/comments are not
submitted within the stipulated time, or extension of time
is not sought through written application with sufficient
cause, the office shall submit the file with a report of

non-compliance. File to come up for arguments on

14.12.2021 before the D.B.

Chairm
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Form- A
FORM OF ORDER SHEET
Court of | _ -
Case No.- 2 l‘” , I /2021
S.No. Dat'e of order - Order or other prbceedings with signature of judge ‘. |
' proceedings - : :
.1 | 2 ' . A 3

1. 08/02/2021 ‘ The appgal of Mr. Gul Zarif resubmitted today by Naila Jan Advocate

may be entered in the !nstit_ufion Register and put up to the Worthy

Chairman for proper order please. .

REGISTRAR v

2 . ‘ B This case is entrusted to S. Bench for preliminary hearing to be put | .

up there on -_{ Qfﬁ I»I

~

A A ‘ . CHAIRMAN

16.04.2021 Due to demise of the Worthy Chairman the Tribunal| is
defunct, therefore, case is adjourhed to 04.08.2021 for the same

i IR R | ~ as before. : R

Reader




Naila Jan Adv. Pesh. ] éﬁ
a ””Wﬁ | /"'/&\- Y

The appeal of Mr. Kamram Ex-Constable No. 3065 of /FRP Headquarters Peshawar received

today i.e. on 26/01/2021 is incomplete on the following score which is returned to the counsel

for the appellant for completion and resubmission within 15 days.

-/l-/ emorandum of appeal may be got signed by the appellant.
,Z-)Xl“fidavit may be got attested by the Oath Commissioner.

- _3< Appeal has not been flagged/marked annexures’ marks.
A Annexures of the appeal may be attested.

>~ Annexures C&D of the appeal are missing.

265 Copy of departmental appeal is not attached with the appeal which may be placed on it.
v#7 Copy of order dated 13.8.2010 is illegible which may be replaced by legible/better one.

8" Annexures- F and G are missing.

No. cl@& /S.T,

ot. &8 / 2/ ja021

RECRTRAR ™

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.




BEFORE THE KHYBER PUKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

APPEAL NO.............. /2021
Gul Zarif khan
VERSUS

IGP KPK Peshawar & Others

INDEX

S# Description of Documents Annexure | Pages
1. Appeal _ 1-5
2. Application for Condonation of Delay 6-7
3. Affidavit 8
4 Addresses of the Parties . 9
5 copy of the medical prescriptions “A” o~ 16
6 Copies of the Charge sheet along with| “‘B&C”

statement of allegations and inquiry 17 -1

report .
7 copy of the Impugned order| ~“D”

20/01/2009 - | -0
8 Copy of appellate/ final order “E” 2)

dated13/08/2010 | :
9 Copies of Judgments F&G L, .
10 | Wakalat Nama T~
Dated:26/01/2021 ,

: _ Appella

Through
| Naila

Advocate, High Court

Peshawar.
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BEFORE THE KHYBER PUKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR. . ner pathtukhwa

Service Tribunal

APPEALNOZ: U/ 2021 429

Dauc&&_/ﬁ/i'___'
Gul Zarif khan (Ex Constable No 3065 of /FRP Headquarters
Peshawar |
................................................................................................. Appellant

Vs

1. Inspector General of Police Khyber Pukhtunkhwa Peshawar

2. Additional Inspector General/Commandant Frontier Reserved
Police Peshawar.

3. Deputy Commandant Frontier Reserved Police Peshawar.

APPEAL UNDER SECTION 4 OF THE KHYBER

PUKHTUNKHWA SERVICE TRIBUNAL ACT 1974

R AGAINST THE IMPUGNED ORDER DATED

% 20/01/2009 OF RESPONDENT NO 3 WHEREBY
iledto-day

" T THE APPELLANT WAS REMOVED FROM HIS

' Rw SERVICES WITH RETROSPECTIVE EFFECT, AND

> (()((7/97// 13/08/2010 WHEREBY RESPONDENT NO 2

REJECTED DEPARTMENTAL APPEAL OF THE

APPELLANT ON NO GOOD GROUND WHICH IS

UTTER VIOLATION OF LAW, RULES AND

- Ro-sw itted to -day
wind ﬁ%“;’ PRINCIPLES OF NATURAL JUSTICE.

At

| R%:;?/ .
g|>] > |
 PRAYERS: 5

. ON ACCEPTANCE OF THE INSTANT APPEAL
BOTH THE IMPUGNED _ORDERS DATED
20/01/2009 AND APPELLATE ORDER DATED
13/08/2010 MAY KINDLY BE DECLARED
ILLEGAL VOID ABI NATIO, SET ASIDE THE
IMPUGNED ORDERS AND THE APPELLANT MAY




D

KINDLY BE REINSTATED INTO SERVICE WITH

ALL BACK BENEFITS. .

Respectfully Sheweth;

1. That the appellant was enlisted in the year 2006 as
constable in the FRP HQRs: Peshawar and since his
appointment the appellant performed his duties
with full devotion ,enthusiasm and to the entire
satisfaction of the respondents

2. That the appellant while serving the appellant fell ill
due to which the appellant could not continue his
duty and was under treatment .(copy of the medical
prescriptions is annexed as A)

3. That the appellant was issued a charge sheet a’long
with statement of allegations however the same was
never communicated to the appellant and thereafter
a fact finding one sided inquiry was conducted
under RSO 2000 however in utter violation of the
provision of RSO 2000, without providing any
opportunity of defense to the appellant. (Copies of -
the Charge sheet along with statement of allegations
and inquiry report are annexed as annexure B&C)

4. That after the so called one sided inquiry a show
cause Notice was issued to the appellant however _
till date the same has not been served or provided to
the appellant and thereafter the Respondent No 3 )%
without any opportunity of personal hearing and
defense removed the appellant with retrospective
effect and the absence period was treated as leave
without pay vide order dated 20/01/2009however
the same was never communicated to the appellant.
(copy of the Impugned order 20/01/2009 .is -
annexure D) |




GROUNDS

®.

. That feeling aggrieved from the impugned order the
. appellant FILLED A departmental appeal before

Respondent No 2 however the same was rejected
vide order dated 13/08/2010in violation of law and
rules (copy of the departmental appeal is not
available with the appellant may be-requisitioned
from the respondent and appellate/final order
dated13/08/2010 is annexed as annexure E)

. That the appellant feeling aggrieved from the

impugned orders having no other adequate remedy
hence filing the instant appeal on the following
grounds ‘ |

. That the impugned order is against the law, rules

and Principles of natural justice vide ab-initio hence
liable to be set aside. '

. That nonopportunity of personal haring or defense

has been provided to the appellant hence the
appellant has been condemned unheard.

. That no charge sheet along with statement of

allegation or show cause notice had been
issued/served - on the appellant which are
mandatory under RSO 2000.

-

~

. That similar Nature Appeal No 985/2012 decided on

13/02/2015 was accepted by ‘- this honorable
Tribunal. Another similarly placed police constable
namely Wali Ayaz was reinstated vide order dated
31/01/2019 by the respondents on the basis of
another judgment of this honorable Tribunal in
Appeal No 369/2012 hence as per judgment of the
supreme court reported as 2009 SCMR 01 being




similarly placed person the appellant is also entitled |

for similar treatment.(Copies of the same are F & G)

. That - all similarly placed employees who were
dismissed during insurgency in swat have been
reinstated hence the appellant is also entitled for the
- same relief.

. That the inquiry officer neither recbrded statement
of any. witness nor did the appellant was prov1ded
opportunlty of Cross examination.

. That opportunity of FAIR TRAIL, as guaranteed by
art 10 A of the constitution has not been provided to
the appellant.

H.That the appellant has not been treated in

-accordance with Art 4&25 of the constitution.

. That the appellant has been awarded the

punishment with retrospective effect whlch is void
order as per]udgment 2002 SCMR 1124.

. That the period of absence has been treated as leave
without pay hence regularized the absence period

_ then there lift no charge of absence against the

appellant.

. That the absence of the appellant is not willful but
due to the reason of illness which does not amount
to misconduct.

That since the impugned order the appellant is -

jobless and facing hardship

=



M. That the appellant. xsought _permission of this
honorable tribunal to adduce other ground during

final hearing of the instant appeal.

1t is therefore reque'st'ed that the appeal

Dated: 26/01/2021

Through r)/% -

~ NAILAJAN |

-~ Advocate High Court
Peshawar.
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BEFORE THE KHYBER PUKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

APPEAL NO............./2021 .

Gul Zarif khan (Ex Constable No 3065 of /FRP Headquarters
Peshawar .

crneeneeGAppellant
Vs

1. Inspector General of Police Khyber Pukhtunkhwa Peshawar
2. Additional  Inspector  General/Commandant Frontier
Reserved Police Peshawar. _
3. Deputy Commandant Frontier Reserved Police Peshawar...
' crereemnRESpONdents

| APPLICAT[ON FOR CONDONATION OF DELAY

Respectfully Sheweth;

1. That the above titled appeal is filing today in which
no date has been fixed so far.. ' |

2. That the impugned order has been given

retrospective effect as well as the absence period has
been regularizéd by treating it leave without pay
which render the impugned order to be void order

- and as per dictum laid down by superior court no
limitation runs against void order reference is made
t0 2019 SCMR 648,2019 PLCCS S.C 928 |

3. That the Supreme Court also laid down the dictum
that cases are to be decided on merit rather than
technicalities.




4. That the impugned order is against the constitution
as well as the RSO 2000 |

5. That valuable rights of the appellant is involved
which may not be take away on the basis of
technicalities

It is therefore requested that the delay
in filing the instant appeal may kindly be
condoned for the end of justice.

Dated: 26/01/2021 3 M
: ‘ﬂ",/"

Appellant
Through
| NAILA JAN

Advocate High Court
Peshawar.




BEFORE THE KHYBER PUKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR
APPEAL NO..'...:......../2021 |

Gul Zarif 'khan
VERSUS
IGP KPK Peshawar & Others

AFFIDAVIT

I, Gul Zarif khan (Ex Constable No 3065 of' /FRP
Headquarters Peshawar, do hereby solemnly affirm & 
“declare on oath that all contents of instant service appeal
_are true & correct to the best of my kﬁoWledge & belief

and nothing has been kept concealed or misstated from

this Hon’ble Tribunal.

I[dentified by

'Naila Jan
Advocate, High Court, -
Peshawar.
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| BEFORE THE KHYBER PUKHTUNKHWA SERV]CE |
' TRIBUNAL PESHAWAR

APPEALNO.. /2021

Gul Zarif khan
VERSUS ,
IGP KPK Peshawar & Others

 ADDRESSES OF THE PARTIES
APPELLANT |

Gul Zarif khan (Ex Constable No 3065 of / FRP Headquarters |
Peshawar

RESPONDENTS

1. Inspe'ctor General of Police Khyber Pukhtunkhwa Peshawar
2. Additional Inspector General/Commandant Frontier Reserved
Police Peshawar.

3. Deputy Commandant Frontier Reserved Police Peshawar

* Dated: 26/01/2021

Appellant

Through | _ ‘
. NaifaJ |
Advocate, High Court,
Peshawar
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. CHARGE SHEET.

I, Raja Nascer Ahmed, Deputy Commandant, I RE,. NWl l’

Peshawar as competent authority, hereby charge you Constable Gull /anf.
\'o N0.3065, FRP/ 1Qrs Peshawar. : T )
. [P 4 y vi i

e £ ) ;.

That 'you while poslcd tn FRP/HQrs have commmcd

the [ollowmo misconducts:- .
(a) (Attached allegations)
»

By.rcason of the above, your aopcaMo be omlly of
“the charoc/mlsconducl under the NWFP Removal from Scrvice (Spccnal
P owers) Ordinance 2000 .md have rendered yoursell fiable 1o al! any of the -

~ penalties specificd in section-3 of the said Ordinance ibid. . 25
3. - You are therefore, required to submit your defence

within scven days of the receipt of this Charge Sheet to the I,nquu')rl .

Officer/Committee, as the casc may be. q
- *Q
4, Your writlen defence. iff any, should rcach the

i nqunv Officer/Committec within the >pcc1hcd pcnod failing which, it bhall )
be presumed that you have no delence to put in and in that casc, ex-parte action -

“shall Iollow against you. , . RN ’.;:
" : :3::._;“':.' I{‘; .
‘5. ) Intimate whether you desire to be heard in person: &,

A statement of allegation is enclos

0.

o

nticr Reserve Police, ¢ -,
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. SUMMARY OF ALLEGATIONS 47 ep ik
i L
" * . tep t, AT L
: I, Raja_Nascer Ahmed, Deputy  Commandant, FRP, J . ;..?":r’,mfij.jf!;:,
NWEP, Peshawar as compctent atithority, am  of the opinion that | . PP
N N ., . 2 e . ' N BRI A
Constable_Gull Zarif.No.3065. of F RP/HQrs, Peshawar, has rendered e ;“;3'¢-1:§;
himsclf liable 10 be procceded agairist as he commitied the following 1 s [ Fit A *;‘J::]
misconduct within the meaning of scction-3 of the NWFP Removal from 3 LT e 1)
service (Special Powers) Ordinance, 2000:- ) ' 4 rr N .;}5}553;;‘.
. i P A g Er X
- . . s :zil!
. AN A~ A e 1. e B i)
STATEMENT OF ALLEGATIONS g S
y 4 Prapses B O A
. » e
. . Whereas you Constable Gull Zarif, No.3065. ' . ;-,;.: ':;("1 AL :T“v
. . : . . B S IrLAD o
ol FRP/IQrs, Peshawar, while deputed for Special duty at District Swat, - g;gﬁ{"ff. ¥ t’ ol
remained absent w. e. from 17.07.2008 without taking any lcave/permission ° ’;ﬁ'[‘ i
. . N I e Sl
: ol the competent authority. e }é’%‘ﬁi-‘;‘?'ﬂ{f“&jﬁl;g
-' I ﬁiﬁ;f‘fg}’f;.ﬁt{“f}f}f
: . . ' ORI SR A
£ -2 FFor the purpose of scrutinizing the conduct of the said, ip e Yo
5N - accused with reference to the above atlegations, an enquiry committcc
t:‘ consisting of the following is constituted under scction-5 of the-
Ha Ordinance:- 1.
. N .or s 'y
|. . .
. . - e
] Mr. Muhammad Tahir Khan, LO/FRP/HOrs.
3. The Enquiry Committee shall, in accordance with the's 'L,
- provision of the Ordinance provide rcasonable opportunity of hearing to N
the accused. record its findings and make within fificen days of thb‘rcc'éipt"’-»ﬁl}a;.'
. . . . . e S
ol this order, recommendation as to punishment or other appropriate acl:onf"?' /,:
against the accused. ) Tt T Oy
. . . 3 - -_..‘.'.. \2‘;":\:" ;;3&;..-5"
4. ", Theaccused and u well conversant representative of the” i R ORAANP
° . - . - . . = "Li
department shall join the proceedings on the date. time and place fixed by 1 Lo
the'enquiry committee. *
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: Comitfandant,
nticr Reserve Police,
L.W.F.P Pcshawar,
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This office order relates to the dlsposal ofgfomal r;. - :{‘:; i ,
departmental enquiry against Constable Gull Zarif, No.3065 of FRP/HQrs 4 '!-«f"" ST
Peshawar, remained absent from duty w. ¢. from 17-07-2008 till-to date w1thout ;.,?‘i[ 3

any leave/permission of the competent authority. R '-‘.;’%‘ ?,'. ;
¥

In this connection he was issued Charge Shect & S bummary of (%

/\lk.g.mons and LO/FRP/HQrs was nominated as LEnquiry Officer: to’ conduct' T )
enquiry and submit his findings. Upon the findings of Enquiry Ofﬁcu',rhc was .‘gﬂ»{. oy
issued Final-Show Causce Notice on his homc address to which he rcccwcd but he gl : ‘.»‘{.'."':'
failed to submit reply of the said notice with in the stipulated period of (14) gpys l"‘i\’”!f‘a o
From the perusal of official record it came to llghtfthat’h ,9'.(?';‘;,‘;":%1'
was cnhisted in Police Department on 20-05- 2006 and thu> his total?s‘crwc 7$5}J:*;‘Ei
comcs 1o (Ol)year and (05) months only. g ,3"‘;?:@; *4’,»5‘,““;',a
Keeping in view tae recoismendation of the Enqmry Officer e
. and other matcrial available on record it has become crystal clear that hisifurth nrf‘f P Zd;q 5
rctention in service is no more required in the discipling force. Therefore,s,m b ;;’f;‘,;f“;',
"'o«",..‘ el
cxcrcise of Powers vested to- me under the NWFP, Removalrﬁom‘fSernx‘ncg ’."'?’m“.f"‘«,?i:i"’*f'-

(Spl: Powers) Ordinance 2000. Guli Zarif, No.3065 of TRP/HQrs, :s:hcrcby v '!'“"'15‘“‘."-‘:'?";";5
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Removed from Service with immediate effect . The pcnod of absence is'treated ‘451 E
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COpy of the above is forwarded to:-

1. The OSY/ FRP/HQrs: Peshawar
2. The Accountant /FRP/HQrs: Peshawar.
3. The SRC/I"RP/ths .Peshawar '
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Better Copy-21

This order Sha'll disposé of on the appeal of Ex-Constable
Gulzarif No.3065 of 'FRP HQrs: against the order of Deputy

" Commandant FRP Peshawar wherein he was removed from service.

Brief fact of the case is that he absented himself from duty
with effect from 17.07.2008 till the date of removal from service
without any leave/permission of the competent authority for a total
period‘of 6 months and 03 days he was issued charge sheet / statement

of allégation and 10/FRP HQRs : Peshawar was appointed as inquiry -

officer after conducting inquiry the inquiry officer submitting findings
wherein the above name official was recommended for Ex-party action.

Due to his absence as well as recommendation of inquiry
officer he was removed from service from the date of his absence by
the Deputy Commandant FRP Peshawar vide his copy No.1Zi dated
20.01.20009. |

However from the perusal of the recbrd and findings the inquiry officer
there are no cogent reason to interfere in the order of Deputy
Commandant FRP KPK Peshawar. therefore his appeal is rejected.

- 'No.5770/71 /EC dated Peshawar 13/08/2010

Lo
e e e -




S.No. | Date of order/ | Order or other proceedlngs with 51gnature of 1udg\c\el" s ,r/,
- |_.___ | proceedings Magistrate
s 2 , 3

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL |

- Service Appeal No. 985/2012 A
Zahid Ullah Khan Versus Commandant, FRP KPK
’ Peshawar etc. :

o -1'3,(7)2_‘2'015 PIR BAKHSH SHAH, MEMBER - Ap‘p'ell;)mf
with counsel (Arbab Saiful Kamal, Advdcate) and Mr-.
Muhammad Jan, GP with Ihsanﬁllah,f H.C  for the '
-"; : respondents presen‘;. | |

2. The appellant Zahidu-llah ﬁ]ed the instant appeal
under Section 4.of the Kilybel' Pakhtunkhwa Service
_ Tribunal Act, 1974 against the. order dated 26.3.2012
.whereby tﬁe appeliant was awarded thé‘ma»l_jorA penalty of | -

N removal from service. His departmentél appeal - da-ted' '

1:.04.2012 was rejécted by the Commandant FRP |

Khyber Pakhtunkhwa vide his order dated 11.06. 2011
-

hence this appeal before the Tribunal.

q 1}"“ ey —1 .

SE L
AL Y zD -1 3. Arguments heard and record perused.
o : . A :

: , _ . -

S

. R During the course of arguments, it was asserted by .
) rkirve ; Coe o
' Ef\g;;h’ ‘:’i‘“““ | the learned counsel for the appellant that without going

into merits of the case, the impugned order is liable to be
set aside solely on the technical ground that charge sheet
.and statement-of allegations were issued to the appellant

vide order dated 16.11.2011 and the i)roceedil’lggw‘ere

made against the appellant under the Khyber |

.Pakh‘tunlihwa Removal from Service (Special Power‘s) \




N~

2

vice iy
Peshaw

Tranxhwa

bugal, .
ar

Ordinance, 2000 which had been repealed on 15"“7 '

September, 2011. It was further submitted that vested -

rights of the ap’pellant have .been damaged by mis-

appllcatlon of law. The learned counsel for the appellant

J1 astly argued that this Trlbunal has aheady 1emanded ‘

cases on the basis of mls~apphcanon of law. .Relia_nce
was placed on 2006-SCMR-1000, 2003 PLC(C.S.)600,
2008 PLC(C.S.)1227, 2007 PLC (C.S) 251, & 2007-

SCMR-229.

>

5. The Tribunal is of the considered opinion . that
charge sheet and statement of allegations were issued‘to‘ :

the appellant under the Khyber Pakhtunkhwa Removal" ‘

from Servwe (Special Powers) Ordmance 2000 WhICh. - o

was not in the field and had been repealed Since the |

cases of similar nature have already been remanded to
the respondent-department for conductirig proper denovo

enquiry, the appellant is also entitled to the- same

treatment under Article 4 of the Censtitution*of -Islamie .

Republic of Pakistan, o ’

-~ .

6. For the said reasons, we are of the considered

view to set aside the impugned orders, the appellant is

‘ reinstated in service for the purpeseef enquiry anﬁd‘ to:
remit the case back to the respondent No. 3 ‘Wit'h the |
direction to initiate fresh elisciplinary ,pr“o‘ceedings-
' against the appellant under reletfant' law-/rnlles andlf the B

charges are establislted, penalty duly inp‘aeco'rd'an'ce with

~




| ANNOUNCED. /
13.2.2015 T

the law be imposed upon him. Back benefits etc. will be

shbject to the outcome of fresh disciplinary proceedings. |

Parties are left to bear their own costs. File be consigned

g
to the record.

N/ (PIR BAKHSH SHAH)
Y T / MEMBER =

(ABDUL LATIF)
MEMBER

- . . Ry f .
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$ichixkiwa
Lrvice [[ribunal,
Peshawar

‘I No | order/.
- l-proceeding
1 2

L]

BEFORE lHE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
Appeal No. 369/2012

Date of Institution ... 16.03.2012

Date of Decision L .. 10.09.2018
Wali Ayaz. Khan, Ex-constable No.682 R/O zul-qadar Mandan P.Q.
‘ Khawaga—mad Mandan Tehsil and District Bannu.

' | memmiees Appellant

. L. District Police Officer, Bannu.

2. I{egi(;nal Police Officer, Bannu Region, Bannu. |

|- 3. The Inspector General of Puslon Khyber Pakhtunkhwa

M. Hussain Shah.....ooiiiiiiiiiiiiiiieeannssnnnnns Member
Mr. Muhammad Hamid Mughal........................ Member

" JUDGMENT o
HUSSAIN SHAH, MEMBER: - Appellant, learned counsel

{ ,1-.' tir;f.': apbellant and Mr. Kabirulla‘h Khéttak, ]Jea-trrif:d Additi-onal -

Advocate lGener'al on behalf of the official responden,ts prese‘nt.
2. Appellant Wali Ayaz Khan i;as filed the present lappeal LI/S- 4.
of [Be K[1ybel' Pakhtunkhwa Service Tribunal Act being aggriévcd-
aéamst the 01de1 of 1e$pondent% No. 1“ dated 39 06. 7610 the

-appellant was dismissed from service from the date of absence.

The appellant has also contested the rejection orders” of the




N

‘| impugned orders are against

.

_ "c'jq;értmcnial appcal by the l'eS]f‘)Ol]dentS No.2 dated 27.11.2010:

NN The Learned counsel for the appellant stated” that the

the law, facts and very -harsh

5

- punishmgnt was awarded to the appellant. Further argued that the

appellant remained absent from duty’ for 27 days which was '.

neither willful nor intentional, but behind his-control due to severc

illness. Further argued that the inquiry ‘was conducted- without

i

giving him the opportunity of defense. He also pléced on record |

the departmental appeal to respondent No.2 wherein facts of his

]

.illness and dismissal for service without giving him' the

appellant argued that the impugned pu_f;ishme_nt” was_awarded

retrospectively hence no limitation run against the same being void

I

order. I.carned counsel for the appé‘llant prayed for settiﬁg-as‘i'.de

. ] s
the impugned orders and re-instatement of the appellant.

P
N

4. Against that the learned AAG argued that the competent

i

| - authority dismissed the appellant from his service after completion

S o

N

and pre-planned after thoughts. Further argued that the appellant

did not hother to inform the competent authority about his Hiness

“opportunity of defense mentioned. Learned .counsel for the |

of formalities under the relevant law and the reason for his absence |




M

é

andnelthm he appeared before th‘e inquiry officer. -
5. Ai‘g(iments heard. File perused.

6 Cﬁarge- a'gains_t the appellant was that he ab‘sertlted“hi‘m‘self -
for réérqit training program fo_r more thé'ril'twleht){'Séi{en' (_2‘7) dgys lf -
and wgs\_ 1'etu1'né& as unqualified by the k_;omin'andanf PTC -lléngu |
vide his $ignal No. 191-92/GC dated 090..2.20052' 'The're is 1-1'011C:ai'/i1
‘to the propositioh that if puni_‘sh.ment is awarded to a Cii/il- Servant
with retrogpéctive effect the:mno' limitation ‘would :1'ur‘1 gtgéi'nst the |

~same ‘being void. From the berusa] of the recoijd and argumenté of |.

[}

" the p»artiés it- transpired that there..is no dispute ;chat ﬂ;é ap'pé:ljlérit
remained absent from ‘dﬁty wjfhm;t permission. Hd\;}x:g\;el°- learned
counsel for the appellant has ielken the plea that the appellant was
absent being severely ill. The appellar}t menti_on_ed ‘thé fact of s | .
severe illness not only the presegt service 'aispeal but also in his
depalfincsntal appeél. Learned counsel for the appellaﬁt"rcl:‘fen;ed:tc;
th_é judglﬁents repblned- in 2008 S C MR 214 & 2006 S C MR
1120 In view of the back grc;ﬁ;id of ‘th'e’ case, and th; équo
mentiéncd judgments of the .I-Ion.’able . Supreme-- CdUl;t the

punishment of dismissal from service appears to be excessive and |-

harsh:




T Te—————
. toer
. -

7T Consequently the present appé;al is partially accepted and

s

the major punishment of dismissal from service is modified and’

period of Five (5) years. Absent perifbd and -.Inteifvening p-eriod

appellant is found still adamant not tol qualify the recruit course,

‘accordance with law. The Present appéeal. is panially‘accepted in

' . o . o
the above terms. Parties are. left to be?r their own costs. File be.

~

consigned to the record room after its ccf)mpletio'n.
L] . . .

converted into. withholding. of T hree_(j%) annual incremgzhts for a"
shall alsd be treated as extraordinary Ieéve without pay. In'éas‘e'il—ae _

the respondent department is at ]ibcvérty:.i to proceed againsth'im in

| |  (HUSSAIN SHAH)
| MEMBER

- < ‘ e / | j
(MUHAMMAD HAMID MUGHAL ) o

MEMBER K
: N

B3te of Presentasian of Xuplication ﬁ’llz'/ N

. M. e U U g, ._‘___.,.__,_.___..&é?_@g_ e o, '
ANNOUNCED ., .. - | T

10.09.2018

Nuao of Canvies

Date nf € vt of C.;pv 'f‘- & 29-?':/—-

Bate oi Detivery of Copy.
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. Servnce Appeal No. 241112021

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

o GuI Zarlf Khan (Ex—FC No. 3065) of/ FRP Head Quarter Peshawar ...,:,..Appellant

' Inspector Genera_l of Police, Khyber Pakhtunkhwa Peshawar
- others ' feee ' ...Respondents.
S. NO | DESCRIPTION OF' DOCUMENTS | ANNEXURE PAGES
1. - | Para-wise Comments 04
2. Charge Sheet ‘A’ 01
3. Enquiry Report “B’ 01
| 4. : | Copy of Final Show Cause Notlce 1°C" 01
5 ARemovaI Order- ‘D” 101,
6. Rejection Order “E” 101
7. | Advertisement “F” 02
8. Affidavit 101
9. Index o 101
| Total .

- VERSUS

13
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

: Servrce Appeal No 241 112021 ‘ ' ‘ '
Gul Zarlf Khan (Ex-FC No 3065) of / FRP Head Quarter Peshawar ....Appellant.

[

VERSUS

‘ .

Inspector 'General .'o_f' Pollce Khyber Pakhtunkhwa . Peshawar &

R R A OIS e, ..4.:..,..._.,....Respondents

‘ PARAWISE REPLY BY RESPONDENTS

RESPECTFULLY SH EWETH

PRELIMINARY OBJECTIONS .‘ |

1.

'That the appeal is badly barred by Iaw & Iumltatlon

That the appeal is bad for mls-jomder and- non-Jomder of necessary and

-proper partles

oA

1.

" That the appellant has no cause of act:on and Iocus stands to file the instant

appeal. -
That the appellant has not come to thls Honorable Trlbunal with clean hands.

f_ That the appellant |s estopped due to hIS own conduct to flle the mstant

Service-Appeal. - ~ D
That the appellant lS trylng to conceal the materlal facts from th|s Honorable
Tribunal.

FACTS:-

Correct to the extent that the appellant was mrt:ally appomted as constable,

but subsequently, he, was found an |nd|sc1pl|ne person as he remalned

, absent from his Iawful duty for a Iong perlod of 05 ‘months & 03 days without

- .any leave or prior permlss:on from the competent authorlty

~Incorrect. The appellant remalned absent from lawful duty with effect from

17.07. 2008 till the date of hIS removal from servnce i.e 20. 01. 2009 for a long
perlod of 05 months and 03 days without any leave or prlor permission of the

. competent authonty

Incorrect. Proper departmental enqurry was mrtaated against the appellant as
he was issued Charge Sheet with Summary of allegatlons and Enqwry
Officer was nominated. to . conduct enqwry agalnst him. The Charge Sheet
was served upon the.father. of the appellant through. specral messenger on
his home address, but he deliberately failed to sub'mit his reply of Charge
Sheet The Enquiry Officer found ‘him guilty of the charges leveled against
hrm and submitted his fi ndmgs report (Copy of Charge Sheet is attached
herewith as annexure “A”). Besndes he was called time and again for
personal hearmg, but he falled to appear before the Enqwry Officer or before
the competent authorlty to defend himself - |

Incorrect. As explalned above the appellant was ' dealt with proper

departmental enquiry and after completion of en'quiry, the enquiry officer
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submltted his- flndmgs report wherem the appellant was found guilty of the
charges Ieveled against him. (Copy of enqurry report is attached herewith as

annexure ‘B”) Upon the flndlng report of Enqwry Officer, he was

assued/served with. Final Show Cause Notice, but he failed to submit his
wrltten reply or appear before the competent authorrty (copy of Final Show
Cause Notice attached herewith as annexure ‘). After fulfillment of all codal
formalities the appellant was 'aWarded major pun'ishment of removal from
service as per law/rules. (Copy of removal, order . attached herewith as
annexure ‘D"). ] .

Incorrect Departmental appeal submltted by the appellant was thoroughly
examined as per law/rules and rejected on sound grounds and a copy of the
same was - also endorsed to the appellant on hrs home address vide offrce
order No 5770- 71/EC -dated 13 08. 2010 (Copy of rejectlon order attached
herewith as annexure “E”).

Incorrect. The appellant has no cause of action to file the instant appeal and

. he wrongly arrayed the respondents in unsound appeal. It is worth

mentlonlng here that after lapse of more than 13 years now the appellant

desired for: relnstatement in servuce in very belated stage

" GROUNDS:-

InCorrect. The orders passed by the r'espond_ents. in the case of appellant are
legally j'ustified and in 'aé:cordance with Iavy/rules as.the same were passed
after fulfillment of all codal forrnalities required as per law/rules.

Incorrect. The appeliant wa's‘absolutely treated in acoordance with law within
the meaning- of Article 4 of the constrtutlon by giving him suffi cient and proper
opportunities at every level of defence - ,

Incorrect. On the alle_gatrons of willful absence, th'e'. appellant was issued
Charge Sheet with Surnmary of Allegations. which was’served upon his father

through specral messenger.on his home address but he failed to submit his

~ reply within stlpulated penod Upon. the frnd:ng report of Enqurry Off icer, he

was issued/served with Final Show Cause Notice, but he again failed to
submit his written reply or appeared before the enquiry officer or before the
competent authority,'despite'the facts, that he was summoned time and
again, but he failed to do so. - |

Incorrect. The cases mentloned by the appellant in the Para, as well as the
Judgment of Superior Court are not applrcable to the case of appeliant as the
same was not at par with the case of appellant. | |
Incorrect. The appellant alongv‘v‘ith others, while. posted at Platoon No. 31,
and deputed for -emergency .duty at District Swat, absented himself from

lawful duty without any leave or prior permission of the competent authority.




Thus he did- not join the erner'g'ency duty at District Swat and deliberately

disappeared from his Iawful duty by showing e,xfreme-cowardice act. Hence

the cases of the' other officials rnentioned by the appellant are not at par with
the case of the appellant. Moreover, it is pertinent to mention that
government issued notification/advertisement against the employees who
were dismissed due to absence d,uring,'insurgency'with the “directions to
report back -for duty up to "20.'02._2009. (Copy of advertisement attached

herewith as annexure “F"). -

Incorrect. The allegations are false and baseless A suffrcrent opportumty for
defense, being heard in person |n the light of natural justice at every level
was already provrded to the appellant, but he failed to avail thrs opportunity
meaning thereby that he was no more interested in the service of police

department. Moreover, the entlre proceedmgs were carried out in

accordance with exrstmg Iaws and rules

The entire enquiry proceedlngs were also initiated by the Enqwry Officer in,
accordance with law/rules. |

Incorrect. The appellant was absolutely treated in accordance to law/rules

within the meaning of Article’ 4 of the constrtutlon by glwng him sufficient and
proper opportunities at every Ievel of defense and that the entire proceedings
were carried out in accordance with exrstlng laws and rules

Incorrect. The punlshment awarded to- the appellant by the competent
authorlty is in accordance W|th law/rules. Moreover, the judgment of Supreme
Court of Pakistan rnentioned by the appellant is not at par with the case of
the appellant. | K | |

Incorrect. The competent authority has correctly treated the absence period

~of the appellant as absence from duty without pay as he did not perform any
~ official duty in such period. Moreover the willful absence from duties and that

too at a critical time was absolutely unwarranted and-contrary to Police law

and Police Rules read wrth Police dISClpllnal’y Rules 1975.

Incorrect. The plea taken by the appellant, regarding his illness is a
propounded story and he was required .to,ha\'/e taken .this plea before the
Enquiry Officer or before the Icompetent authority during the course of
enquiry. ' |

Incorrect. The appeilant alongwith other officials were deputed for emergency

duty at District Swat, but he disappeared/absented himself from his lawful
duty while on the other hand his other colleagues were'bravely facing the
situation by performing their assigned duties at District Swat. However, the
appellant ‘was dealt with departmentally and after fulfillment of all codal
formalities, he was aWarded major punishment. of removal from service,
otherwise the respondents have no grudges with him. |
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‘M. . The respondents may also be permltted to raise addltlonal grounds at the

tlme of arguments..

' “Keeping in view the !ébov:e facts and circumétancés' it is rhost humbly

prayed that the instant service appeal being not mamtalnable may kindly be

dismissed with costs please :

" Deputy Commandant FRP _ L . " Coﬁ(ﬁ% FRP,
Khyber Pakhtunkhwa, Peshawar Khyber Pakhtunkhwa, Peshawar
(Respondent No. 03) -~ h . (Respondent No. 02)

Inspector G | of Police
Khyber Pakhtankhwa, Peshawar

t No. 01)
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CHARGE sgm,

I, Raya Nascer Ahmed DCpuly Commandant, IRP NWEP,
Peshawar as competent authority, hereby charge you Constable Gull Zarif,
No.3065, F RP/HQ]S_Pcshawar

‘Lhc following mrsconducts -

(a) ‘ | (Attached allegations)
2, R " By reason of the above, your appear to bc guilty of

the chalgc/mlsconduct under the NWFP Removal from Service (Special
Powers) Ordinance 2000 and have rendered. yourself liable to all any of thc
pcnalhcs epecu’icd in scctlon 3 of the said Ordinance ibid.

7

3. - You are therefore, rcquzred to submit your defence

within scven days of the receipt of this Charge Sheet to ‘the Inquw

Officer/Committee, as thc casc may be.

4. b Your written defence, if any- should rcach the

Enquiry (€ )fﬁccr/Commlttcc within the specified period, failing which, it shall' _
be presumed that you have no defence to put in apd in t] hat case, ex-parte dCll()n

shall follow against you.

5. ¢ Intimate Whether vou desire to be heard in person.
6. A statcment of allcgatlon is enclos
: | ‘a Deputy Co andam

P ,fj.»‘“ J/’) )2’ _. //{/2//_/“«} df . _fI{on‘uel Reserve Police.-

TgWI P Peshawar. - |

N

‘That you whllc posted m IRP/] IQrs have committed
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SUMMARY OF ALLEGATIONS

I, Ra:a Naseer Ahmed, Deputy Commandam FRP,
NWEP, Peshawar as competent authority, am of the opinion that
Constable_Gull Zar 1f No0.3065, of FRP/HQrs, Peshawar, has renderced

himself liable to be' plOCCCdCd against as he committed the following - :

* misconduct within the meaning of section-3 of the NWFP Removal from
service (%pcmal Powers) Ordinance, 2000:-

STATEMENT OF ALLEGATIONS

;- ‘Whereas you Constablc Gull Zarif, No 3063,
of FRP/HQrs, Peshawar, while deputed for Special duty at District Swat,

-remained absent w. e. from 17.07.2008 without takmg any leave/pelmlsmon |

of the competent authorlty

2.0 ~ Forthe purpose of scrutinizing the conduct of the said
accused with reference to the above allegations, an enquiry comimittec
consisting of the followmg is constituted under scctlon 5 of thc
()1d1nancc -

Mr. Muhammad Tahir Khan, L()/I RP/HQrs

3. ]"he Enquiry Committee shall, in accordancc with 1.h<.
provision of the Ordinance provide reasonable opportunity of hearing to

the accused, record its findings and make within fificen days of the receipt -

against the accused.

4. The accused and a well conversant reprcsentative of the
department shall | JOII’I the proceedmgs on the date tlmc and place {ixed by
the cnquny conumttcc

- Frdntier Rcscwc Police,

.W.F.P Pcshawar:

|
o - of this order, recomméndation as to pumshment or other appr: opllate action
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PR - This ;Qfﬁce ‘:order_ relates to the disposal of f(i)r.mal,l,
o departmental enquiry against Constable Gull Zarif. No.3065 of FRP/HQrs:

Peshawar, remained absent from duty w. e. from 17-07-2008 till-to date without
© any leave/permission of the competent authority. '

PR In this connection he was issued Charge Sheet & Summary of

- Allegations and LO/FRP/HQrs was nominated -as Enquiry Officer to conduct
.~ enquiry and submit his findings. Upon- the findings of Enquiry Officer he was
issued Final Show Cause Notice on his home address to which he received but he
failed to submit reply of the said notice with in the stipulated period of (14) days.

From the perusal of official record it came to light that he

comes to (01)year and (05) months-only.

was enlisted in Police Department on 20-05-2006 and thus his total service B

Keeping in view the recommendation of the Enquiry Officer

and other material available on record it has become crystal clear that his further
retention in service is no.more required in the discipline force. Therefore, in

exercise of Powers vested to me under the NWFP, Removal from Service

(Spl: Powers) Ordinance 2000. Gull Zarif, No.3065 of FRP/HQrs, is hereby
Removed from Service with immediate effect . The period of absence is treated
as leave without pay. ‘ S '

Order announced. BN

[W u@; :

(AWAL KHAN)
Dy: Commandant,
Frontier Reserve Police,
- NWFP, Peshawar. -

No. /4% = &% /PA/FRP/HQrs: dated Peshawar, the  2.#%/01/2009.

Copy of the above is forwarded to:-

The OSI/ FRP/HQrs: Peshawar

The Accountant /FRP/HQrs: Peshawar.

- The SRC/FRP/HQrs: Peshawar , « L
The FMC/ FRP/HQrs: Peshawar with original enquiry file.

IR
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Serwce Appeal No. 2411/2021 S |
Gul Zarlf Khan (Ex FC No. 3065) of/ FRP Head Quarter Peshawar -......Appellant.

- VERSUS

 Inspector G,enera'l of Police, Khyber = Pakhtunkhwa, Peshawar &
others... e e e e RESPONdeNS,

AFFIDAVIT

We respondents No. 1 to 3 do hereby solemnty affirm and declare
on oath that the contents of the accompanymg Para-w:se Comments is correct to the
best of our knowledge and belief that nothlng has been concealed from thls Honorable.
Court. '

Deputy Commandant FRP, : - Comm FRP,
Khyber Pakhtunkhwa, Peshawar , Khyber Pakhtunkhwa, Peshawar
¥ (RespondentNo.03) . - (Respondent No. 02)

Inspector Ge e‘ral of Police,
Khyber Pakkitujikhwa, Peshawar -

(Respondent No. 01)




