shall, however, be at liberty to seek
remedy in accordance with law in case
his grievance is not redressed by the
respondents within a reasonable time..

6. - Therefore, in the.circumStances we are left with no option

but to follow the consistent view of the Hon’ble Peshawar High

CoUrt, Peshawar and _the Hon'ble Chairman of tne august

Services Tribunal and other august forums and cannot form an

- opinion other than as enunciated in the dictum of the august

forum.-
7. 5 Since it has been held outrightly that eonveyance
ailowance allowed to the civil. servants of vacations departments'
is mtegral part of their pay and it cannot be severed from other
emoluments to which they. are held entitled therefore, deduction
and consequently withholding of con‘veyant:e allowance during
the course of sumn_der and winter vacations is an action/act in

violation of the law and rules on the subject which is not

permissible therefore, in order to sa\}e the appeltant from such

'dllemma and predlcament respondents are directed not to

deduct conveyance allowance from the pay of the .appellant
during the period of summer and winter vacat|ons and also give
it effect in the light of the Judgment of Hon’ble Peshawar high
Court m.Wr|t Petitions mcludmg W.P No. 3162-P/2019 at the
earliest and.s_irnultanreousfy the-appellant can nevertheless, seek
remedy in case- her grievance is.n_ot_ redressed by respondents
within a reasonable period of time. File be consigned to the
record room
ANNOUNCED

27.07.2020

(MUHAMMAD JA
MEMBER (JUDICIAL)




Chapter II of the Kh.yber Pakhtunkhwa Civil Servants Act, 1973.

Learned counsel for the appellant has placed reliance on an -

unreported "judgment of the Hon’ble Sindh Service“s Tribunal =

AKarachr dated 23.12.2015 whereby deductlon of conveyance

aliowance durmg the course of summer vacations, has been held

in contravention of rule 747 (clause- a), it was held that

vacations counts as duty, that the appeilantand all the civil
servants serving' in vacations departments are allowed to receive
the conveyance allowance during summer and winter vacations,
as vacations are holidays and not a leave of any kind and the
conveyance allowance during the vacations ‘was not allowed to

be deducted from the pay of the officials. -

AS. 4_ At the very outset it is pertinent to make reference to the
Judgment of th|s august Services Tribunal dated 11. 11 2019
' passed by the Hon’ble Chairman, Khyber Pakhtunkhwa Services
Tribunal, in Appeal bearlng No. 1452/2019 titled Maqsad Hayat
Versds Government of KPK wherein order has been made to the
_ foIIowrng effect |

. The record suggests that Wh//e handing

* ‘down judgment in the Writ Petition
preferred : by the . appellant, the
Honourable  High - Court ~not only
expounded the definition of "Pay” as well
as "Salary” but also entitlement of a civil
servant for the Conveyance Allowance
during .the period of vacations. It is
important to note that the respondents
were represented before the ‘High Court
1dur/ng the proceedings.

* In view of the above noted facts and
-circumstances and in order to protect the
appellant from fresh round of litigation
which may protract over a formidable
period, the appeal in hand is disposed of
with observation that the judgment of -
Honourable Peshawar High Court passed

4 in Writ Petitions including W.P No. 3162-
P/2019  shall be  honoured and
implemmented by the respondents within .
shortest possible time. The appellant




27.07.2020

Mr. Munfat Ali Yousafzai, Advocate for the appellant is

present. ‘ i~ o~
' AP ,
2. My this single order is going to\d;spose of the instant

appeal bearing No. 3009 of 2020 Captioned Naila Nazir Versus
Government of Khyber Pakhtunkhwa through Chief Secretary,

Khybér Pakhtunkhwa, Peshawar andAfour' other respondents.

3'.A Through the instant appeal submitted under Section-4 of

" the Services Tribunal Act, 1974, the actions of the respondents

by withholdin! the conveyance allowance and its deduction from
appellant dufing the course of winter and summer vacations
Lba-ve..b_egrgéhallenged. It was stated that adverse actions/orders
of deduction of conveyance allowance were called in question in
departmental appeal within the stipulated period of time but no
action was taken. It has been prayed that the respondents may
Kig\dl\ya\be directed not to deduct the conveyance allowance
during vacation period irrespective of the fact whether it were
summer or wintér vacations and make the payment of all
outstanding amount of conveyance allowance which has been
deducted previously with all back benefits.

4, Learned counsel for the appellant invited the attention of
this Single Bench to the judgment dated 1% October 2019 passed
by t.hé Hon’ble ‘Peshawar High Court, Peshawar vide Writ Petition
Bearing No. 3162-P/2019 Akhtar Hussain and 60 others versus
QO\:/'ernment of Khyber Pakhtunkhwa, while dilating upon the

issue it has been held in categorical terms that pay means the

7amount drawn monthly by a civil servant as pay, and include

special pay, personal pay and any other emoluments declared by
the prescribed authority to be paid. It was also held that
conveyance allowance is the part and parcel of pay. The
petitioners agitating the matter in the august High Court were
stated to be civil servants and their claims were held falling .

within the terms and conditions of service enumerated in
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Form-A
FORM OF ORDER SHEET

$

Case No.

' (?)@OC{Z /2020

. Date of order

S.No. Order or otl;er proceedings with signature of judge or Magistrate
. Proceedings -
1 2 3
1. 18.03.2020 The present appeal ‘sub‘mitted today by Mr. Munfat Ali
Yousafzai Advocate, may be entered in the institution regi'ster
and put up to the Learned Member for ploper order please.
R r
This case is entrusted to S. Bench for preliminary
| 2 hearing to be put up there on 08.04.2020.
L
MEMBER
Due to COVID-19, the case is adjourned to

- 08.04.2020

27.07.2020 for the same, before S.B.

Rfeader

L., magae: -
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» BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

APPEAL NO., 2O {12020

' ".‘?ﬁ‘y No.. ¢igs

Mr.NAILA NAZIR ,P.S.T (BPS-12), DQLQ_ZZQ&Z@

GGPS /2 MANARI BALA DISTRICT SWABI T .
............................................................. APPELLANT

VERSUS

v » The Government of Khyber Pakhtunkhwa through Chlef Secretary,
Khyber Pakhtunkhwa, Peshawar. , '

2 ¢ The Secretary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

3 » The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

“e The Accountant General, Khyber Pakhtunkhwa, Peshawar. : _

s e The Director of (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
........................................ ,..........RESPONDENTS o

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL_ ACT, 1974 AGAINST THE IMPUGNED
ACTION OF THE RESPONDENTS BY ILLEGALLY AND
UNLAWFULLY DEDUCTING THE CONVEYANCE ALLOWANCE
OF THE_ APPELLANT DURING WINTER & SUMMER
VACATIONS AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS. :

PRAYER: S

That on acceptance of thls appeal the respondents may
kindly be directed not to make deduction of conveyance
allowance during vacations period (Summer & Winter
a\yacatlons) and make the payment of all outstanding amount
of Conveyance allowance which have been deducted.
*previously with all back benefits. Any other remedy which
this august Tribunal deems fit that may also be awarded in
favor of the appellant.

R/SHEWETH:
ON FACTS:

2 i!cdtp

= That the appellant is serving in the Elementary & Secondary
Education Department as PST (BPS-12) quite efficiently and’ up to the
entire satisfaction of their superiors.

» ¢ That the Conveyance Allowance is admissible to all the Clwl Servants

and to this effect a Notification No. FD (PRC)1-1/2011 dated
14.07.2011 was issued. That later on vide revised Notlﬁcatlon dated

20.12.2012 whereby the conveyance allowance for employees
working in BPS 1 to 15 were enhance/revised while empleees_from




BPS- 16 to 19 have been treated under the previous Notification by
not enhancing their conveyance allowance. Copy of the Notification
dated 20.12.2012 are attached as annexXure..cssessssseassansass cravas A.

» e That appellant was receiving the conveyance allowances as
admissible under the law and rules but the respondents without any
valid and justifiable reasons stopped/deducted the payment of
conveyance allowance under the wrong and illegal pretext that the
same is not allowed for the leave period. Copies of the Salary Slips of
working/serving month and vacations (deduction period) are
attached as anNNEXUrE.seeiusissrararerassacosssssnsnsrasssnsssrasansssnsas B&C.

v That appellant feeling aggrieved from the action of the respondents
regarding deduction of conveyance allowance in vacations
period/months filed Departmental appeal but no reply has been
received so far. That feeling aggrieved the appellant along with his
other colleagues filed Writ Petition No. 3162-P/2019 before the
Peshawar High Court, Peshawar which was disposed of vide
judgment dated 01.10.2019 with the directions to approach the
proper forum i.e. Service Tribunal. Copies of the Departmental appeal
& judgment is attached as anNeXure....veseserarinrararanenss P D &E.

e That some of colleagues of the appellant approached to this august
Tribunal in'different service appeal which was allowed by this august
Tribunal vide its judgment dated 11,11.2019. Copy of the ]udgment is
attached as annNEeXUre. . urcieesmnraiiiiiiirasiesessessnesrarrssinssss e F.

¢e That where after the appellant waited for the statutory'period of
ninety days but no reply has been received from the respondents.
That appellant feeling aggrieved and having no other remedy filed
the instant service appeal on the following grounds amongst the ‘
others. : :

GROUNDS:

p » That the action and inaction of the respondents regardlng deductlon
of conveyance allowance for vacations period/months-is illegal,
against the law, facts, norms of natural justice. |

& o That the appellant have not been treated by the respondent
Department in accordance with law and rules on the. subject noted
above and as such the respondents violated Article 4 and 25 of the
constitution of Islamic Republic of Pakistan 1973. ' :

¢ That the action of the respondents is without any Iegal authority,
discriminatory and in clear violation of fundamental rights duly
conferred by the Constitution and |s liable to be declared as null and

void.

o « That there is clear difference between leave and vacatlon as leave is
applied by the Civil Servant in light Government Servant Revised
Leave Rules, 1981 while the vacations are always announced by the
Government, therefore under the law and Rules the appellant fully




U
[ J

entitled for the grant of conveyance allowance during- vacations
period. 4

That the Government Servants Revised Leave Rules, 1981 clearly
explain that the civil servants who avail the vacations are allowed
only one leave in @ month whereas, the other civil servants may avail
04 days leave in a calendar months and the same are credited to his
account and in this way he may avail 48 days earned. leave with full
pay, whereas the Government servants to avail vacation such as
appellant is allowed one day leave in a month and twelve (12) days
in a year and earned leave for twelve days in a year are credited to
his account and there is no question of deduction of conveyance
allowance for vacation period, the respondents while making the
deduction of conveyance allowance lost sight of this legal aspects
and illegally and without any authority started the recovery and
deduction of conveyance allowance from appellant. S

That as the act of the respondents is illegal, unconstitut'iohali, without
any legal authority and not only discriminatory but is also the result
of malafide on the part of respondents. o

That appeliant has the vested right of equal treatment before law
and the act of the respondents to deprive the petitioners from the
conveyance/allowance is unconstitutional and clear -violation of
fundamental rights. - : :

That according to Government Servants Revised leave Rules, 1981
vacations are holidays and not leave of any kind, therefore, the
deduction of conveyance allowance in vacations is against the law
and rules. S

That according to Article 38 (e) of the Constitution of Islamic
Republic of Pakistan, 1973 the state is bound to reduce disparity in
the income and earning of individuals including persons in the
services of the federation, therefore in light of the said Article the
appellant fully entitle for the grant of conveyance allowarice during
vacations. h |

That the petitioners seeks permission of this Honorable Court to raise
any other grounds available at the time of arguments. |

It is therefore, most humbly prayed that the Vappéa!_ of the

appellant may be accepted as prayed for. ‘ .

A
NAILA NAZIR
THROUGH: '
MUNFAT ALI YOUSAFZAIL

ADVOCATE
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GOVERNMENT OF KHYBER PAKHTUNKEWA
‘ FINANCE DEPARTMENT
REGUALTION WING)

NO.FD/SO(SR-11)/52/2012
Dat‘ed Peshawar the: 20.12.2012
. Fromj'. B .
o " The Secretary to Govt: of I\hyber Pakhtunkhwa.
Fmance Department, Peshawar,

. Sy R ’

| . To:. -

.
[y

: All adrmmstratrve Secretanes to Govt: of Khyber Pakhttmkhwa
... The Semor Member, Board of Revenue, Khyber Pakhtunkhwa.
. The’ Secretary to Governor, Khyber Pakhtunkhwa
‘The: Secretary to Chief Mmlster Khyber Pakhtunkhwa.
- The Secretary Provincial Assembly, Khyber Pakhtunkhwa.
. All Heads of attached Departments in Khyber Pakhtunkhwa.
SAll Dlstnct Coordination Officers of Khyber Pakhtunkhwa.
. "All Political Agents/Dlstnct & Sesswn J udge in Khyber Pakhtunkhwa
The Reglstrar Peshawar High Court, Peshawar.
. ‘The Chairman Public Service Commission, Khyber Pakhtunl\hwa
. The'Chairman, Service Tnbunal Khyber Pakhtunkhwa.

- —— -
- R ® .

<

e X bade s .

" Subject: REVISION IN THE RATE OF CONVEYANCE ALLOWANCE FOR THE

. .CIVIL EMPLOYEES OF THE KHYBER PAKHTUNKHWA, PROVINCIAL
i ,‘_.GOVERNMENT BPS-1-19 .

Dear Sir, -
.. The Goverament of Khyber Pakhtunkhwa has been pleased to enhance/reise
rate of Conveyance Allowance admissible to all the Provincial Civil Servants Govt: of Khyber
. Pakhtunkhwa (working in BPS -1 to BPS-15) w.ef from ¥ September 2012 at the followiag
' rafés: However the conveyance allowance for employees in BPS-16 to' BPS-19 will remain un-

= oihe

changed ) .
[S:No. BPS, S Ex:stmor Rate @®M) Revised Ratc (PM)
I Rs.'1,500/- Rs. 1,700/-
2. 1510 .Rs. 1,500/- 'j' | Rs. 1,840/-
‘ 3. 11-15 Rs. 2,000/- | Rs. 2,720/-
S ) ;_ 14 J16-19 Rs:5,000- Rs. 5,000/
" T2

Conveyance Allowance at-the- above rates per month shall be adnu551ble to those BPb 17,
18 and 19. ofﬁcers who have not been sanctloned official vehicle.

a . ! R v ﬁvﬁ
e SR .YourFaithfulIY , ?T T

(Sahjbzada Saeed Ahmadg :5 voCc’*" b
Secretary Finance




T Dist. Govt. NWFP-Provincial
. District Accounts Office Sawabi <
=y Monthly Salary Statement (September-2019) a>
- ) q)uﬁ
Personal Information of Mr NAILA NAZIR d/w/s of NAZIR KHAN . O
Personnel Number: 00862464 CNIC: 1620222985796 NTN: .
Date of Birth: 25.02.1984 Entry into Govt. Service: 27.03.2017 Length of Service: 02 Ycars 06 Months 005 Days

Employment Category: Active Permanent

Designation: PRIMARY SCHOOL TEACHER 80004529-DISTRICT GOVERNMENT KHYBE

DDO Code: SU6132-Government Primary Schools (Female) Swabi B *

Payroll Section: 003 GPF Section: 001 Cash Center: :

GPF A/C No: Interest Applied: No GPF Balance: 6,660.00

Vendor Number: - o '

Pay and Allowances: Pay scale: BPS For - 2017 Pay Scale Type: Civil  BPS: 12 Pay Stage: 2
Wage type Amount Wage type Amount

0001.|{Basic Pay . | 15240.00 1000 | House Rent Allowance 1,961.00

1210.| Convey Allowance 2005+ .= ~___| . 2.856.00-~._|1300 | Medical Allowance 1,500.00

2224 | Adhoc Relief All 2017 10% 1,524.00 2247 | Adhoc Relief All1 2018 10% . 1,524.00

2264 | Adhoc Relief All 2019 10% 1,524.00 0.00

Deductions - General

Wage type Amount Wage type : Amount
3012 ] GPF Subscription -2,220.00 3501 [ Benevolent Fund - -600.00
3990 | Emp.Edu. Fund KPK -125.00 4004 [ R. Benefits & Death Comp: -600.00

v

Deductions - Loans and Advances

Loan l Description Principal amount Deduction ] Balance

Deductions - Income Tax
Payable: 0.00 Recovered till Scptember-2019: 0.00  Exempted: 0.00 Recoverable: 0.00

Gross Pay (Rs.): 26,129.00 Deductions: (Rs.): -3,545.00 Net l’ay:h (Rs.): 22,584.00
Payee Name: NAILA NAZIR

Account Number: 4320-897314
Bank Details: NATIONAL BANK OF PAKISTAN, 231321 MANERI BRANCH SWABI MANERI BRANCH SWABI, SWABI

Leaves: Opening Balance: Availed: Earned: ' Balance:

. Permanent Address:

City: SWABI Domicile: NW - Khyber Pakhtunkhwa . Housing Status: No Official
Temp. Address:
City: Email:-

—- &0 i‘} - A"S-""‘ O
(232428/25.09.2019/22:13:24) 2) All amounts are in Pak Rupees 3) Errors & omissions excepted




-‘ - Dist. Govt. NWFP-Provincial

N District Accounts Office Sawabi '~ g v
M\j Monthly Salary Statement (July-2019) gd\
- ] Ore\/\
" Personal l!formation of Mr NAILA NAZIR d/w/s of NAZIR KHAN
“Personnel Number: 00862464  CNIC: 1620222985796 ’ " NTN:
Date of Birth: 25.02.1984 Entry into Govt. Service: 27.03.2017 Length of Service: 02 Years 04 Months 006 Days

Employment Category: Active Permanent

Designation: PRIMARY SCHOOL TEACHER 80004529-DISTRICT GOVERNMENT KHYBE

DDO Code: SU6132-Government Primary Schools (Female) Swabi

Payroll Section: 003 GPF Section: 001 Cash Center:

GPF A/C No: Interest Applied: No GPF Balance: 2,220.00

_ Vendor Number: - -
Pay and Allowances: Pay scale: BPS For - 2017 Pay Scale Type: Civil  BPS: 12 Pay Stage: 2
Wage type Amount Wage type Amount

0001 [Basic Pay L 15,240.00 1000 | House Rent Allowance 1,961.00
1300 | Medical Allowance . 1,500.00 2224 | Adhoc Relief All 2017 10% 1,524.00
2247 | Adhoc Relief All 2018 10% 1,524.00 2264 | Adhoc Relief All 2019 10% 1,524.00

Deductions - General

Wage type Amount Wage type Amount
3012 | GPF Subscription - Rs2220 -2,220.00 3501 [ Benevolent Fund : -600.00
3990 | Emp.Edu. Fund KPK -125.00 4004 [R. Benefits & Death Comp: ] -1,052.00

Deductions - Loans and Advances

Loan 1 Description Principal amount Deduction Balance

Deductions - Income Tax ) .
Payable: 0.00 Recovered titl July-2019: 0.00 Exempted: 0.00 Recoverable: 0.00

Cross Pay (Rs.): 23,273.00 Deductions: (Rs.): -3,997.00 Net Pay: (Rs.): 19,276.00
Payee Name: NAILA NAZIR
. Account Number: 4320-897314 : .
" Bank Details: NATIONAL BANK OF PAKISTAN, 231321 MANERI BRANCH SWABI MANERI BRANCH SWABI, SWABI

Leaves: Opening Balance: Availed: Earned: Balance:

Permanent Address:

City: SWABI Domicile: NW - Khyber Pakhtunkhwa Housing Status: No Official
Temp. Address: '
- City: Email:
.«(g.
= .
W )
e i Ou./
%Q “‘Fh"w

(232428/28.07.2019/22:58:21) 2) All amounts are in Pak Rupees 3) Errors & omissions excepted
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,TO

The Director, (E&SE) Department,
Khyber Pakhtunkhwa, Peshawar.

Subject:  DEPARTMENTAL APPEAL AGAINST THE IMPUGNED ACTION OF THE:

CONCERNED AUTHORITY BY ILLEGALLY AND ‘UNLAWEFULLY
.@lw__W\M__MDURlNG WINTER &

- SUMMER VACATIONS

Respected Sir,

With due respect it is stated that | am the employee of your good self

Department and is serving as PST (BP-12) quite efficiency" and up to the entlre"',-.',i-,,':»
satisfaction of the superiors. It is stated for kind mformatlon that Conveyance R

Allowance is admissible to all the civil servants and to th|s effect a- Notlflcatlon No.

FD (PRC) 1-1/2011 dated 14.07.2011 was issued: Later on vide revised Notlflcatlon

dated 20.12.2012 whereby the conveyance allowance for employees workmg in.
- BPS 1 to 15 were enhance/revised while employees from. BPS-16 to 19 have been_

treated under the previous Notification by not enhancing their conveyance' o

allowance. Respected Sir, | was receiving the conveyance allowance as adm|55|ble .
under the law and rules but the concerned authority without: any valld and
justifiable reasons stopped/deducted the payment of- conveyance . allowance,:'-'
“under the wrong and illegal pretext that the same is not allowed for the. leave

period. One of the employee of Education Department in Islamabad filed service

appeal No0.1888 (R) CS/2016 before the Federal Service Trlbunal ‘Islamabad .-
regarding conveyance allowance which was accepted by the Honorable Service:

Tribunal vide its judgment dated 03.12.2018. That | also the sum|lar employee of
Education Department and under the principle of consistency | am also entitled
for the same treatment meted out in the above mentioned serv:ce appeal but the

concerned authority is not willing to issue/grant the same conveyance allowance
~which is granting to other employees. Copy attached. | am feeling aggrleved from -
the action of the concerned authority regarding deduction of -convéyance
- allowance in vacations period/months preferred this Departmental appeal before
your good self : : RE

It is therefore most humbly prayed that on acceptance of th|s .
Departmental appeal the concerned authority may very: kmdly be dlrected '
the conveyance allowance may not be deducted from my monthly salary

‘ 0 bediently' SRR
NAI AZIR e

GGPS /2 MANARI BALA SWABI

during the winter & summer vacations.

Dated: 23/11/2019
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: 1 .\VP' No. 4:3162'1)'/20‘19" titjed . A_k_htar Flussain -

h 'etc .Vs. Govemm_ent of Khyber Pakhtunkhwa through

1 AIH' T

Chief Secretary Peshawar and 4 others.

WP No. 3064-P/2019 titled Habeeb Ullah etc N
s _Government of Khyber Pakhtunkhwa through ChJef

L .Sccrctary, Peshawar and 7 others

WP No. 3084-P/2019 titled Sikandar Khan etc,:.Vs..
. ‘Govemmem of T\hyber Pakhtunkhwa through ChJef
..Secretary Peshawar and 4 others.

:i",Govemment of Khyber Pakhtunkhwa through ChJef

N Secretarv Peshawar and 4 othcrs
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v, WP No. 3233-P/2019 tided Amjid Ali etc...Vs. g
Government -of Khyber Pakhtunkhwa through Chief

Secretary, Peshawar and 4 (_)thers.

vi. WP No. 3283-P/2019 fitled Gul Saeed etc...Vs..
Govemment of Khyber Pakhtunkhwa th:ough Ctuef

Secretary, Peshawar and 4 of ‘*ers

vii. WP No..3287-P/2019 titled. Syed Israr Shah etc...Vs..
. Government of Khyber Pakhturikhwa through Chief -

Secretary Peshawa.r and 7 others

viii. WP No. 3288-P/2019 titled Firdous Khanetc...Vs..
Government of Khyber Pakhtunkhwa through Chief

Secretary, Peshawar and 4 others.
* H t

- ix. WP No. 3353-P/2019 titled Hafiz Inam Ur Rehiman
| etc.. Vs.. ‘Government ‘'of Khyber Pakhtunkhwa
through Chief Secretary, Peshawar and 6 others.

x. WP No. 3366 P/2019 titled Jehanzeb Khan etc...Vs..
Govemment of Kther Pakhtunkhwa through Chief
Secretary, Peshawar and 4 others.

1

.
)

‘xi. WP No. 3390-P/2019 titied Haji Rehman etc...Vs.
) o/ Government cf Khyber Pa'khtunkhWa through Chief
. .5 ‘ Secretary, Peshawar and 2 others.
Xil. VP ‘No. 3520-P/2019 titled Mohammad Khalid:
etc...Vs... Government of Khyber Pajchmnkhga,go

through ChJef Secretary, Ppshawar and 4 others =

to be frue cop
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.20 As per averments of the writ “petition, .the. |

T
xiii. * WP No. 3567-P/2019 titled Husnur Rehman etc...Vs..'

Govemmmt of Khyber Pakhtunkhwa through Chief
Secreta.ry Peshawar and 3 others.

v

xiv. WP No. 3667-P/2019 titled Maqsad Hayat etc...Vs..
. Government of Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and 4 others.

.
]
»

xv. © WP No. 3939-P/2019 titled Syed Khurshid Shah
etc...Vs.. Government of Khyber Pakhtunkhwa
through Chief Secretary, Peshawar and 5 others. ‘

~xvi. WP No. 4072-P/2019 titled Subhan Ullah etc...'Vs.'..

Government of Khyber Pakhtunkhwa through Chief -

Secretary, Peshawar and 6 others.

xviis WP No. 4758-P/2019 titled Sohrab Hayat etc...Vs..

Gpvé'rmnérit of 'Kh)'lber Pakhturikhwa through Chief -

Secretary, Peshawar and 4 others.

P T

petitioners are :servi.ng in the Elementary & Secondary

Education Department on their respective posts. On 14.7.2011 |
the Govemment -of Khyber Pa‘chtunkhwa enhanced the
conveyance allowance to all thc Civil Servants i.e. from BPS-1
- to 15, including the petitioners, which was subsequently rgwsed
.vide 'anot.’léler ~‘nc‘.>ti_ﬁcatio;1 dated 20.12.2012 and was further
: enhanced. But the respondents wuhout any vahd and justifiable

reasons stoppcd / deducted the _payment of conveyancc:,

ATVESTED

to be true copy
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. notlﬁcatlons mentioned above, which was stopped without any

4

(3 =
allowance under the wrong and illegal pretext that the same is @

not allowed for the leave penod

)
»
s

3. In essence, the grievance the petitioners is that

thev were recelvmg the conveyance allowance under the

~ justifiable reason.

4. Since the matter pertain to grant of conveyance

- . allowance which is part and parcel of pay. Similar controversy

came before this Court'in Writ Petition No. 3509-P/2014 titled

(Hafiz Mohammad lyas  etc..vs.Government of Khyber

Pakhtunkhwa), wherein the payi and salary were defined in the

following manner.

“7. To resolve  the controversy as to
whether payment ;Of. 'a;lowances to a civil servant .
“falls in chapter-2 of Khyber Pakhtunkhwa Civil
Servants -Act, 1973 ie. terms and conditions of
service, it is nécessary to reproduce the definition of
“pay” provided in ‘section 2(é)' of ,tl-1e Khyber
Pakhtunkhwa Civil Servants Act, 1973 which reads . _
as under: |
" 2. (e)—"“Pay"” means the. amount dreawn
monthly k?y a c;r:\;z'l servant as pay, and- includes g
special pay, personal pay and any other
. emolun'tents' declared - by the prescrz’becfz’ '
aixthori’ty ré be paid.” (emphasis provided).
The word “emolument” used in the above
quoted deﬁmhon clause of the (_,1v11 Servants Act, ‘
1973, accordmg_to its dictionary meaning, denotes - -~ "7

-
[

wages and benefits received as compensation for
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holding an office or bhaving employment. The word .

J

emolument is ba.éically éedvéd ﬁom"tbe Latin word

§
&
:.

» emolumentum It ongmally meant “the sum paid to

—

a miller for gnndmg a customer wheat”. Today, the

term exists mostly as a bit of archaijc legalese, but it

= ———
. ‘

_might be within the route of expression i.e.

N R “ “grinding out a living”, From the above it is

| A " manifest ﬁhat emoluments are essentially the
benefits tﬂat one gets from the working of being
employed. Emolument s the profit  from
employment and is compensation. in return of
services, hence the emoluments are part and parcel
of pay. Section 17 being part of chapter-2 i.e. terms -

and condltxons of service of a civil servant provides

-~ -HEM- Lt PR
-

that, a civil servant appointed to a post shall be o '
entitled, in accordanc_;e-\.v.l'tt_-l'rule,s,~ to the pay
‘sanctioned 'fqr' the post. . I;i.kew_ise, Rule. 9(21) of

- (FR/SR) provide, the definition of pay which means

the amount drawn monthly by a government servant

Clarl--all o o anmee

as ; : I T .
(1) the pay, other than special pay or pay granted in

- view of his personal qualification; which has been

T

sanctioned.for the post beld by him substantively or
-in an officiating capacity, or to which hé is entitled .
by reason of.hils_ p(%sition mna cgdre, and (1)

overseas pay, tef,chnical pay, special - pay and

?

LGRS e T

- personal pay and

1
A}

, (il) any other emoluments which may be
specially i:lassec_i a.Es pay by the governor general.

The legislature in its wisdom has wisely

‘used the word “pdy” instead of salary in definition
clause and sectioni 17 of Khyber Pakhtunkhwa Civil
Servants Act, 1973 The word ‘pay’ connotes ?;
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payment of wages mc]udmg emolument in broader

spectrum - Whlle thc salary is uséd for amount that

one receives in return for work and or service

provided, whxch Is paid penodxcaily ie. over‘ a |
specified interval of time such as weekly or most
commonly mohthjy. The terra ‘salary” has been
dealt with at page-553 of Corpus Juris Secundem'
Vol.-77 as under:- " .
“Salary”. “The word “Salarv i1s defined has
meaning, fixed compensation regularly paid by the
year, quarter, month or week: fixed compcnsatlon
‘for regular work, or for continuous services over a
period of time; penodlcal compensation for services;
compensatxon for. services rendered per annum
. compensation mean in official and in some other

situation, or station; lega.l compensanon

Salary is also defined as meaning stipulated

periodical- recompense; or 'cons;ideratilon paid, or
stipulated to be pajd to a person on regular interval -
for services usually a fixed sum to be paid by thé:
year or half year, quarter; rewarc or consideratior .

- paid’or agreed to be paid to a person on a regular

tw

" intervals by the year month or week for services;

reward of ﬁxed or recompense’ for serwces rendered
P e or performed reward or compensation of services
; g ~rendered or performed

L From the above mentioned deﬁnmon it is mamfest‘

that the * salary of a civil servant is a.fixed amount

rw e an

regularl_y pa_rd as compensation to the employee,

- whereas the pay means an amount received by a

- Civil ‘servant mcludmg othcr emolumcnts le.

allowances.”
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. -5 Besides, certain other. petitions filed by the .
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i

i;f} | ‘Teachers /employees of the same i'departr:ne:nt serving from
' ﬁ ‘ - other corners ‘of -' tbe prox;ince. which were decided by
" ' Abbottabad Bench of th.xs Court wherein it was held that the
% ) . . conveyance allowance being part of pay fall in terms and
'ri | _ - gonditions of civil servant and it can adequately be claimed .
.

through an appeal by adopting the prescribed procedure under

the Khyber Pakhtunkhwa Civil Servants Act, 1974.

6.' For t;1e .reasons given hereinabove, the petitioriers
are civil servants and their claun falls in terms and condmons
of service enumeérated in Chapter-2 of the Khyber Pakhtunkhwa
Civil Servants Act, 1973 wherein the _]UI'lSdlCthD of this® Court
is expressly barred by Article 212 of the Constitution of Islamic
‘ | . ‘. - Repubhc of Paktstan 1973. Resultantly, this and the connected

writ petition mentioned above stand dismissed being not

maintainable. However, the petitionérs are liberty to appreach

the proper forum, if so desire.
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BEFORE THE KHYBER PAKHTUNKHWA SERVEI,E'T Bl \AL\J

' S T PESHAWAR. . ¢ e\ % Jah oo

. - . ' < \y. %-,:-;;x IR .
- "‘__]_J}PPEAL NO.. | L{ <A /2019 \\*‘r‘r\i—?% [jﬁﬁ ]

.,

3

" "Mr. Magsad Hayat, SCT (BPS-16), o a2 ‘ jo |27
GHS Masho Gagar, Peshawar...c..ceveess ereeiresdesanvens wenenntn APPELLANT -

.
t

VERSUS

- .1~ The Government of -Khyber Pakhtunkhwa through' Chief Secretary, "
. Khyber Pakhtunkhwa, Peshawar. S S
- .72~ The Secretary (E&SE) Department, Khyber pakhtunkhwa, Peshawar.. -
. 3- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.
. 4-.The Accountant General, Khyber Pakhtunkhwa; Peshawar.
. 5 The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
SO NS R ST S L RESPONDENTS

 APPEAL UDNER SECTION-4 OF THE KHYBER PAKHTUNKHWA

. GERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
SCTION OF THE RESPONDENTS BY TILLEGALLY AND
 UNLAWFULLY. DEDUCTING THE CONVEYANCE ALLOWANCE

- OF THE -APPELLANT DURING WINTER & SUMMER
VACATIONS AND- AGAINST NO ACTION TAKEN ON THE -
DEPARTMENTAL .. APPEAL OF APPELLANT WITHIN THE.
STATUTORY PERIOD OF NINETY DAYS. :

PRAYER: N | S :
~ That on acceptance. of this appeal . the respondents may
- kindly be directed not to make deduction of convayance
allowance during vacations . period (Summer & Winter.

© Vacations) and make the payment of all putstanding amount
. of Conveyance allowancg which have been deducted

5"‘iﬁ‘d"ff%?‘;“735"-"”-5"pi“e‘.fiousl\}! ‘with all back benefits. Any other remedy which
A

oA thisAaugus‘t Tribunal deem{f_; fit that may also bg.awardec )in -
WegiSIYA¥ fiyor of the appellant. . AL LS YD
' R/SHEWETH: - | .
OnN FACT-S: o ) ] _ EX‘.’;I‘-.':"m;
‘ ’ ' ' . [t k .
?" = - . o . 5 ) o S—.c;"..:z ‘!-,.,a
&% 1- That the appellant is serving in the elementary andesecondary

\

education department as Certified Teacher (BPS-15) quite efficiency
~ “and up o the entire satisfaction of the superiors. '

-5

DR oy gl s<

- That the Conveyance Allowance is admissible t0 all the civii servants
" nd to. this effect -a Notification No. 'FD (PRC) 1-1/2011 dated
14.07.2011 was issued. That later ion vide revised Notificaticn dated
50122012 whereby the tonveyance. allowag o for employees
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Counsel for the appeliant bres'ent. . _ o N -

-

Learned counSei referred to-the judgment passed by learned Federal
Service Tr:bunaf in Appeal No. 1888(R)CS/2016 which was handed down
. on 03.12. 2018 Through the said judgment the issue of payment of

Conveyance Aliow-ne\_ to, a uwl servant during summer and winter
. vacations was Held to be within his entitlement and the deduction already
'nade from him was to be reimbursed. Similar reference was rnade to the

‘3udgment by Honourable Peshawar High Court passed on 01. 10 2019 in
the case of appeiiant.

Learned counsel, when confronted with the proposition that the
S ‘issqe, in essence, was dilated upon by the Federal Sérvice Tribunal and,

more particularly, by the Honourable Peshawar High Court in the case of

%t . appeliant, state.d‘th_at in case the respondents are required to execute the
judgment of‘ Pesnawar High Court, the appeliant will have--no_-cavil a‘bout

+ disposal of instant appeal.. ll ' ‘ } ,

!}i | - o ‘ The record suiggests that while handing down judgrner')t'if'\ the Writ
- L Petition preferred by the appell'aht the Monourable High' Court not only.

{ o . R ; '_°xoounded the defirition of "Pay” as well as "Salary" but also entitlement
' h - of a civil servant for the Conveyance Allowance during the period of
. ‘ S vacations. It is important to not;e that the respondents were represented
. -~ before the High Court during the proceedings.

{ : : In view of the abave noted facts and ¢ rcumstanceC and in order to
- protect the appell‘antlfrlom a fresh round of litigation which may protract R
over 3 formidable period, the.appeal in hand is, disposed of with
' " observation that the-judgment of Hon0ureb!e Peshawar High Court passed

, o " in Writ Petitions iﬂc!uding W.P - No. 3162~P/-2019'shall be honoured and
‘,; o implemented b;z the respondents within shortest possible time. The
¢; . - appellant shall, however, be at. liberty to seek remedy in accordance with
!* law in case his grievance is not redresseo by the respondents within a
3 fad tART ,“'" rppe?asmable time.
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VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL, = -

OF 2020

o © (APPELLANT) - -

NAILA NAZIR - ~ . (PLAINTIFF) -~ -
o - ~ - (PETITIONER) =

VERSUS

| (RESPONDENT) e
Education Department . (DEFENDANT)-~ .

I/We NAILA NAZIR T L
Do hereby appoint and constitute MUNFAT ALI YOUSAFZAI, Advocate,
Peshawar to appear, plead, act, compromise, withdraw . or refer to
arbitration for me/us as my/our Counsel/Advocate in the "above™ noted
matter, without -any liability for his default and ‘with the authority to
engage/appoint any other Advocate Counsel “on my/our. .cost.” I/we -

authorize the said Advocate to deposit, withdraw and receive on my/our = -

behalf all sums and amounts payable or deposited on my/our’ ac¢count -in s
the above noted matter. : S T

Dated. / /2020

7, A , -

CLIENT- - - .= -

ACCEPTED - MUNFAT |
ALI YOUSAFZAI = |
ADVOCATE :. . -

@ s




