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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL (CAMP COURT SWAT)

Service Appeal No.1935 of 2022

Umar Rehman and others
Appellant

•Versus

Government of Khyber Pakhtunkhwa and others
Respondents

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SEVICE TRIBUNAL ACT.
1974.

PARA WISE COMMENTS ON BEHALF OF RESPONDENTS:

PRELIMINARY OBJECTION:-

1. The appellant has got no cause of action or locus standi to submit the instant petition.
2. The appeal is not maintainable in its present form.
3. The appellant has not come with clean hands to this Honorable Court.
4. Due to non-joinder/mis-joinder of necessary party the appeal is liable to be dismissed.
5. The appeal is barred by law and time.

Facts:-

1. It is correct. The petitioners were regular employee of Malakand Levies.
2. It is partially correct. The regulation of service of the petitioner was initially regulated 

under the Levies Force Rules 1962 called Frontier Irregular Corps Rules. But the matter 
regarding non-statutory is Court matter which is subject to proof by the appellant.

3. It is correct.
4. it is partially correct. The service rules 2013 was promulgated in December, 2013. It is the 

mandate of Government to frame or amend rules of Levies Force for the larger interest of 
the Force.

5. It is correct. But the same Rules were also amended on 25-08-2016, wherein tenure was 
fixed for (Subedar Major 37-Years Service or 03-Years Service as Subedar Major or 60- 
years of Age), (Subedar 35-Years Service or 05-Years Service as Subedar or 60-years of 
Age), (Naib Subedar 33-Years Service or 07-Years Service as Naib Subedar or 60-years 
of Age) (Copy enclosed as Annexure-A).

6. it is correct. Enacting Laws and framing rules is the domain of the Government. The 
Honorable Peshawar High Court Mingora Bench Dar-ul-Qaza Swat in its Judgment in 
W.P NO.732-M/2021 held “with bringing of amendments, on 14-07-2020 in Rules, 
same authority cannot be deemed divested from further amending the Rules. The 
age of superannuation or retirement may well be changed by an authority who has 
initially provided same” (Copy enclosed as Annexure-B).

7. It is incorrect. On the application of petitioner via Commissioner Office, Home Department 
constituted anomaly committee and the anomaly were removed to great extent i.e 
age/service length was enhanced. Tenure were also removed/omitted (Copy of minutes 
of anomaly committee enclosed as Annexure-C).

8. The appellant alongwith others were retired from service according to Levy Rules 
amended from time to time. The respondent was bound to follow/implement the Laws and 
Rules of Government.

9. It is correct. However petitions of the petitioners were dismissed by the Honorable 
Peshawar High Court Peshawar (Copy enclosed as Annexure-D).

10.lt is correct to the extent that the Levy Rules were amended by the Provincial 
Government on 21-10-2021.

11. It is incorrect. The appellant have not yet filed any departmental appeal to the competent 
forum (Home Department).
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12. It Is correct. But the same was dismissed by the Peshawar High Court Peshawar.
13. It is correct.
14. It is correct to the extent that act was passed pursuant to amended Rules 21-10-2021 and 

those Levy personnel how haven’t cross upper age limit were re-instated into service.
15. It is correct. However CPLA has been filed against the Judgment of Peshawar High Court 

Mingora Bench Dar-ul-Qaza Swat in August Supreme Court of Pakistan (Copy enclosed 
as Annexure-E) which is under adjudication. Furthermore, the identical W.P has been 
dismissed by Peshawar High Court Peshawar its judgment dated: 29-11-2022. The same 
nature cases are under trial currently parallel at August Supreme Court of Pakistan and 
this Honorable Service Tribunal.

16. It is correct and status explained at para No. 15 above.
17. No comments.

i

Grounds:-
A. It is incorrect. It falls in the ambit of Provincial Government (Cabinet).
B. It is incorrect. There are no bars on the Provincial Government to amend any Law/Rules 

which is also held by the Honorable Peshawar High Court Mingora Bench Dar-ul-Qaza 
Swat on Its Judgment as explained in Para No.6 above.

C. Correct to the extent of Levies & Khasadar of Ex-FATA only and not for PATA (Malakand 
Levies) which were not part of the said Act.

D. No comments.

Prav;-

It is therefore, most humbly reiterated that currently the same cases are under trial at two 
different forum i.e. August Supreme Court and this Honorable Service Tribunal as mentioned 
above. It is humbly prayed that the process may be halted till decision of the apex Court of Law 
and the appeal in hand may very graciously be dismissed.

Chief Secretary,
Government of Khyber Pakhtunkhwa 
Respondent No. 1

^ecretar^i
Home Secretary,
Government of Khyber Pakhtunkhwa 
Respondent No. 2 Uomc

DC Malakand/Commandant 
Malakand levies, Malakand 
Respondent No. 3

Deputy Comm/ss/oner 
Commandant 

Malakand fev/ei
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. (CAMP COURTS SWAT

Appeal No.1935 of 2022

Umar Rehman and others
Appellant

•Versus

Government of Khyber Pakhtunkhwa and other

Respondents

AFFIDAVIT

I, Mr. Hakim Zada Superintendent Malakand Levies do hereby solemnly affirm and 

declare on oath that the contents of the accompanying Reply on behalf of the Respondent No.3 

and correct to the best of my knowledge and belief and nothing has been concealed from this 

Honorable Court please.

Deponent

kao^uperintendent
kandiuevles

Mr. H

CNIC:-
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. (CAMP COURT) SWAT

Appeal No.1935 of 2022

Umar Rehman and others
Appellant

—-Versus

Government of Khyber Pakhtunkhwa and other

Respondents

AUTHORITY

Mr. Hakim Zada Superintendent Malakand Levies is hereby authorized to attend the 

Khyber Pakhtunkhwa Service Tribunal, Camp Court Swat and submit Comments/reply regarding 

subject case on behalf of the undersigned as Respondent No. 3.

Deputy Commissioner/ 
Commandant 
Malakand Lev^s Malakand



Mng.,ri..-'.ii>^'Hn/FLW/l-l/2013A'iil.t. Consequent Upon approval of the rucbmmendations ^ 
Oi^ionraly ooramilloeby Secretary SaSKON received vide his Icitct No.F.I0(5)-Liy2006-I>( 
da-cd OaOSIOld. the ecmi'Oicnl authority has been pleased to partially mcdify the earlier 
Noiifieatioiis of even number dated 12.12.2013 & 17.03.20M with tlie followine amendments in 
tk’ levies service >ulcs with iminedlaic effect,

The service of Federal l.evy Foxc rendered before 2012 in ense of PATA. Khyber 
PakhtunWiwa/Sctilcd Districts shall be counted as ijcnsjo.iable.

2. As Fedtnil Government Employees, Civil Pension Rules will be.applicable for all 
Federal Levy Force serving} in PATA/Sculed Districts of Kbyber PiikhUmkhwa.

?. Condonation of over stay exceeding the prescribed lenpih'of service or ngc limit sh^l
basis with due approval of the competent aulhoriiy i.e 

worked eui ruid sent to SAFRON and

' Government of Khyljvr Paidrf.inkliwa, 
............. ■ ■'Home & Tribal Affnirs Dcpurtinent

o ■

ClDated Peshawar the 25.08.2QJ6i
NOTIFlCATfON

I

k allowed on c.vsb to case 
Secretary. SAFRON after full implications 
subsequent approval by Finance Division as the over stay was not the fault of the levy

arc

personnel.. .of
The tenure of Rank and Service may be included in the Schedule-Ill of Service Rules'
for PATA/Settled Districts of Khyber Pakhtunkhwa .respectively wiiJi the following
ainendmcnts:-

4

\ .
SCHEDULE-m

To be read usForPost/RankSI
No 3? years scj-vice-or 03 years service 

ns Fnbedar Major or 50 years of age j 
whichever is earlier. 1
35 year.'; service or 05 years sendee

37 yei'js service or 60 
years of age whichever 
is ciiflicr.
3.1 years service or 60 
years of age w-hichever as Subedar or 60 years of age 
is carlicij____________ whicltevcr is earlier. _______
33 years service or^ 33l?ears service or 07 years service

as Maib Subedar or 60 years of age 
whichever is earlier. _

Suhedar
Major

Subedar
(BS-13)

i

2(

Naib Subedar3
years of age whichever 
is earlier.____

{

i.
i

Sccretuiy to Govt; of Khyber Pakhtunkhwa 
Home & Tribal Affaii* Department

tri Ends No. & dated of even. \K

Copy of the above is forwarded for infonnation and furtlier neccssaiy action to:-

Tlic Secretary to Government of Pakistan, Minislri' of SAFRON, Islamabad with 
reference to letters No.F.lO (5)-LK;2006/Pt dated 0AO8.20t6.
The Commissioner Hazara, Malakand. Kohiu & Banmi for infonnation.
The D.C /Commandant Levies, Malakand, Dir Upper.' Dir Lower, S\s“<il, Chiual, 
Hangu. Kohat, Kaiak. Lekki Morwat & Torghar.
Agency /District Account Officer Malakand. Dir Upi>e 
Hangu, Kohat. Kaiak, Lakiri Marwat &ToraJ.ar.
Section Ofneer (Budget) Home Department.
Sectioft Officer (Court) Home Department.
PS to Secretary Home & Tribal Affairs Department.
The. Manager Govem-nent Priming Press. Peshawar for publicntiomm ik ofncird
gozeile Peshav/ar as an esim ordiiuiry copy. / jy / /

i

1,

2.i

3.

r. Dir Lower, Swat, Ciutral,
A

r
5.r 6.
Xt.- 8:

f. Section^liTce'
i.
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■ ^ FOR^'iiOF ORDER SHEET
I t ft ^ ^1} » » f*\ *

: ^!T'-
Court of- ^l!"'* * *c* : i

# of.Case A/o t •••
Order or other Procecf'Ings ivith S/.;/iato»> of JudttB onH that of parties or coump/ 
vuhero ntcesssty..

D:.i’c of Order p‘ 
ProccedinQS 31 2

Interim fV-P ^o^-732-M/202A
Interim iviHt W.PNo, 1187-M/2021jl
u.t.rU\ Ifetierm in iKPNo. J206-M/202L.

UfllieffN) m W.P No. 1207-WmL .
Tnfrrhn IhilicfrN) in W.PNo, B4-Mmi2&
Interm^ tfr^iipf (N) in W.PNo. USIjMIWIL
Present: M-5 Parrisier Dr. Adnan Khan, Sabir Shah 

^and 2ia-ur-Kahman Utman/chdf, Adi^ocates 
for the petitioners.

Mr. Rnzaitddin Khan, A.A.G for the 
respondetUs,

IS-01-2022

ll;-

■•'Gyv

( f 1 j !i(i-fc I

...t*
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Arguments on interim relief as prayed for
/j

in ihe writ petitions were heard. It is noticeable at the 

the existing Rules notified on ill-outset,jthat as per
■k ,

21.10'f2021. the tenure of three years had been’

i

provided foi' holding the post of Subed'. .N't

on 27.11.2021, in

V/.P No. 732-.M/2021.

• J

which period has already-expired
• i

/} case of the petitioner in
- I

PeliiioiWr in’ the' instant writ petition has thougli 
% ’

impugned amendments in the Rules notified on

AngTED 

CxJm i^r
Peshawar Htg i^urt Bei>ch 
Mingora Da^ r{-Qaza, Swat.

s

•% •

• i

22.012021 b;it he has not impugned the latest Rules

21.10.2021. Claim of the
l!

that w'crc notified on 

petitioner is basically based upon earlier amendments 

to the Rules brought about by same

:/ .. (
MojayijifljmiaiiimafiJEMiiadHnnnt.f,Mc.tuiiPCtUMOAaiiHH*it

(08)

r
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14.07.2020. His light of retirement of superc,.

- has not been guaranteed by any primary law enacted 

by competent legislation.. ffiIl!Ml?nltgingii»of ! 

acnendments^gon^^7?2020 in:;?tti^ Rules,same • 

flutliipritv.ircannbt^be^deemedirdiygsted .frorh. fiirther

1

•it

age of .superannuation or 

retirement may well be changed by an authority who 

has initially provided same. Even otherwise.
i!-

H-rr.'i. andpetitioner had entered service on same 

conditions which arc now available in the recently

■amended Tt.ules. PcjUioner pouid not s.stablish a 

■prima -facie case of violation of any law or Rules 

applicable to him. ' .

W.P No. 1252-M/2021 has been filed by 

various personnel of levies force, which included 

Sepoys, Carpenters, Mason, Cook, Tailors, Dhobi 

and Painter. A!! these petitioners have h#^en! 

■ Apprehending their retirement on reaching the age the 

respective age.s of retirement in the prevalent Rules. 

They have raised a number of objections to the
t •

prevalent Rules in their writ petition but unless and 

until the prevalent Rules are declared ultra-vires, iiuii 

and void for any reason, they do not have a prima 

facie case for staying operation of the Rules and

V

/ •
2.

Ti
PcjhawM Hiqp 
MIngora Oar^l Qua, Swat

ICf
lourt Bench ri

. I

i

-il:. i

(M) HOWBtt MB. IlftTKt HKTt^ftJlIBAWtH 
MB. tuifict feSimo

• • it-
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increasing (heir.age of retirement.

In W.P Nos. n87-M/202l, 1206-M/2021. 

ind y:et,;iioner.s'are’pariiy
. • f I

aggrieved of interim orders of this Couit passed i;! 

W.P No. 2210-P/2021

ivliefe;byvfur!lrcrrappointments infall:thc Jeviesffoii^ 

il^^^?een^5fder6^IT^bibe;^[oj)p^? To said extent, th.eir
I

writ petitions 'arc not at all maintainable but they 

■ have also been seeking a restraining order against 

their retirement and have raised grievances against 

the impugned Rules.as well, wiiich are holding the 

field at the moment. An ad-interim injunction in one 

case cannot be challenged by filing a separate writ
• ■ ) • i .

petition. So far as grievances of the petilionei* 

arising from the prevalent Rules are concerned, stich 

grievances may be heard by the larger Bench finally 

but at the moment, tiiey were not found having a 

prima facie case for |:jl|pcndingl3>pcratioTijtof30i3 

Rulesjand^extcndjngttheir age of retlreinenC InjeSse, 

\^"&rertviressoJ’idie la5^r*Rulcs,'areichalIenged;:iltcn

ii»m:5feli^t^annottbergffl^^^^ Reliance in Utis

respect may be placed on judgments of tlie Hon b-
• *

Supreme Ccint pf Pakistan given in’the.case.of 

FetieVniion af PhUisfan Ahsan ._nt^

i i!• t
3.

I

!207-Mi^20?

I

1:

i

'i'
at;ested/ .

>
Ewminof

Pesh>w»r I [i^h Oen<h
Mingora D Swit.

l!IT I

i

i

‘!|=

.t

HP ytit UB. nHnCiifflniPJflflAmH
trr 'Ti.-’m

(M)MMfaM/*
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lit

nnothcr reported as PLD 1089 Supreme Court 61 /

and the case of Aiinz All Khan Jnto'i vs. Linouat
it-

All Klian Tutoi reported ns 1993 SCMR 23S0.

■ cnffigliTof^Iiii?hbs~bTeiT?aisci1»ri:Hfe--;,»-
< • * 4

p^itidncrs^otiin’hotfetablislfS prinVa facie) c^ifor 

grant'of the'linlCiini relief. The ad-inlerim injunctiSiii 

^panted iivW.P No. 732-M/2021 vide order dated 

24?M.2021 as Well as the •. ad-mterim injunction

id-
i

■ I

p

•granted in W.P No. 1252-M/2021 vide order 'dated
i III'l^'.o 1.2022, in W.P No. 1187-M/2021 vide order 

■ dated'08.12.2021, in W.P No. 1206-M/2021 vide

W.P No;

• (

'6fder»datcd^l5.]2.2021, in
- o»i. *

vide order;dated 15.12.2021 and in W.P No. 34.1vt/
Mi-

2022 vide order dated 30.12.2021, ^are^rhereby

. Th:-: Court vide judgm.ent dated' 

24.03.2021 r.^ndered in the case of.Ikmmullah jmd 

nnothcr v.s. Dcniitv Coinmissioncr/Commnndant.

5.

ii’ATTESTED
E

ii.rJ Offlc*’Pejhawlf 
■ Mingort ( »|

Dir Levies Prnvindal District Dir Unner^amj

others rW.P No. SlS-M/lOKT) had held

•!l-personnel had been civil servants and as such

barred. On said issue,jjurisdiction of this .Court 

■ this Court vide, order dated 30.06.2021 passed in W.l

was

NO..367-M/2021' had requested for constitution of a
i'i-

■ nowBit WB. imiwi(0.«) : ;

*1

iI
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larger Bench for 

involved therein, which

consideration of the questions

cases have already been 

pending before larger Bench of this Court constituted

at the Principal Seat. The question of jurisdiction in 

the instant cases also requires consideration of the 

larger Bench. Office is directed to send, these

'!!•

connected cases to the Principal Seat for placing

same befov:. Holfble 1h? Chief .Tustice for(
I

appropriate orders in respect of its fixation before the 

larger Bench constituted for determining the status of»
. I

levies personnel and the forum available to^hem..

I

Certified tobe^ue copy
//

/JUDGE

tehawaf Wigh Court. Mftgofi/Dar-oWba.

-cl
ft. y

•WE

Nam of Applicant—/^ ? -j - /
DatoofPfescnlatlonofApplicanl-*2“«7‘^*1‘^‘^.'^'^ 7 1
Date of Completion of Copies—f

----------- /
\j^^****^*^....—• f

No of Coplei—
Ufflent Fee—•
Fee Charged 
Date of Oellvefy of Coplee-*^

• M •«•«•«««*** *
A«*4•««•#•**«««

•i!'

I ■

r^lA I (0.t) >1.^3/' -
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©ei¥llS^iiiH!HMf lM5!1j'§ilg ^P^^K!^!UlMy^{lHi?^ffi4 

MlOMil li lilim :?^3i^S ©IMMlMrr
SO (PoIice-ll)/HD/2-1/2020/Ma!altand
Dated Peshawar the 18-5-2021

To
f The CommiasiODSTe,

Wlalakand, Ha2ara and Kuhat Divisitins.
Khyber Pakhtunkhwa
MmUTES OF IHS aiig£riM6 Of A^^Cr^ftUY CQiaiifHTT£E_|iik9 ^ ■?!: 
04-2021 RSQARBiMS rESgm l-ia»ES RULES gQ13

^ubjec^; -.

Dear Sir,P
directed to foiward herewith a copy of the minutes of the meeting in r/o 

26-04-2021 vide notification dated 20-4-2021 under the
\ am

Anomaly Committee held on 
Chairmanship of Special Secreteiv-ll Heme Department regarding Federal Levies Rules 2013i

for further necessary action pleSiSO.

£ncls: a<^j»b_ov&:.-

Ycurs faithfully.

Sechoft CfFtceS pofice-!})
Ph. No. 091-9210503 No. 9210201

1. Deputy Commissioners. Dir upper, Dir Lower. ChUral Uppar. Chilral Lower. Sv;at. 
• Wlalakand Bannu, Lekki t\/iafv»'at. Karak. Xohat, Hangu & Torghar

2. PS to Special Secretaiy-ll Home Department
3. PA to Additional Secretary (Security) Home Department 
4-. PAtoDS (Police) Home Department 
5. Master file SO Police ll.

Section Ofnceftolics-H)

Scanned with CamScanner
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s/iDS»lim 0?.TH£ WETIWG <;g A?jOMA'LY COMTd’iiTTE'g ,
i-01?SlC.4TBW BAT?^ a!i4-yA1 JL^liL^IP- 
ssCkSIAR'V-Vi ao?vis l'gAaTftji?:.ftrf ,

The subject meeting heid under the Che.irman Ship of Special Secr-tai. 

Rome ^epartnaent on 26''04-'202I. Tne FciiOVeing auended fhe.niseting.
. ■ i. Mr. Muhammad Amili Adtiitiohal (Secretary) Seciirity Home Departmeni

il Mr. ichangir Azam OS (Police) Home Department
iV\. Mr. Muhammad Shoaib DC Dir Upper

Mr. Asghar Asad SO (Police) Home Department
' Mr.SajidAhmd,SecreteO'‘oCon:imissionKohat

vL Mr. Cihukni Mustafa Superintendent DC Dir Upper
ii. Mr. PIfikim Zada Super?ntendciit DC Mfllakanc.
'iil. Mr: Razaullah Assistant DC Dbr Upper

iv,
V,

The chair slated the iheeting with the introduction of anomali&s in the v,'a!(e 

of recent amendments in levies Rules 2013. The representative of Commissioner Kohat 

iiighh^tsd that 1(0 officials of District Hangu, Kaak and Kohat have been rctifcd since- 

of fresh notification dated 22-3-2021. Wic representatives of Commissioner 

Malakand Division stated that total 598 levies officials have been retired since 

amyndments its levies Rules 2013.
' U was decided tliar a consoUdaied Usi ofthose levies officials who have been 

retired may be compiled by tlic i-epresanTetive of Commissioners Maiakand/Kohat and
may be shared with this fomm.

The members of the committee raised the point that basic qualifications for 
recruitment for levy sepoy may be considered as Matric. Secondly the forum also decided 
that the pay scales of the levy oDicials which should be Up-graded and to remove die 
budget anomaly which have taken place after merger of levies in FATA

After;threadbare discussions, the following further decision has been {eker; 
by the' committee -'Which will be placed before the competent forum for
consideration/approval

2.

■ issuance
recent

3,

4.

5.

Schedule riii...
Qua;L-.rni <*u hj froiEotiwr .1 Lcr.glh i 1?lni2? ol {hs?«rt/nanx5. No.

_______ .J
ThiJty Seven Yesn of 
smkc OT Three V«r5 

Suhedar Mijor j 
yef:t5 of .TS'J

On 1,\p. l>2$;s of S^':loriiy*cum- 
f-tnstt froai tmongji (he 
SubaJttfs Imcrmcdiv.*.? 
'..'iir.iil'cf.iie.f

*i>-,ibcdf.t Major (RS-IO) 
I proposed

1
Service 6^ 
or SK<y 
whichever is eaiwf

1l ?

I ^ j
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'Vt-, lU. • 'l.'JiSJfii.ltrtJto

By prornoiTon, on ihe'Tjasis of | Thi^^h-e Yeai^ of 
Sriiioriiy Cum Pirr.ess Jn fhe 
followitig mi5nner, namely; 

fi) Filly Percent (50%) 
from amongst the 
Matb Subedars having 
intermediate 
qualification:

j. • j.-if *

2 Subedat (BS-B) 
Proposed (BS-1<3) serWee or Five Yean- 

service as Snbedar or rflxry 
years of age whlcliewr Is 
earlier

OR
If no iiitennsdiate 
qualinciJ caiididite U
available, (hsn SSC 

amongst the 
Nnib SiibocQfS on 
scnioi'ity aim-rirness 
basis

(il) Fifty Percent (50%) 
from aniongst Ntdb 
Subediirs 
Secondary 
Cerfificgto

having
School

Naib SiibeclHr (BS*t 1) 
Proposed {BS*H)

Thirty TbP^^ Yems*
SCTvlce ov Seven Yaarii' 
Service as Naib Susedar or j 
Sixiy Years of aee 
whichever is e.irlicf.

3. By promotion, on the basis of 
Seniority Cum Fitness in the 
foilowina maimer, nanely;

(i) Fifty Pmt (50%) from 
?hs Hawaldars having 

intermediate quaiincatifirt:
OR ^

ir lio irnermeriiaie qualified is 
RV’e'lhble, (hen SSC quallftcd 
amongst the HnyaWars on 
seniority cum-fttness basis

u’VFlft'/ Percent (50%) ftom 
amongst Hawaldni's on 
£5fjiorisye«m'fiWcss basis

i
I

i

Thirty One years of 
service or ITiree years of 
service cfi Hawnldfij' or 
Fifty onej-ears of age, 
whichever is CMirlicr. 
Emoselgincndmenl 
Thirty one year seiviee or 
fifty one year of age
whichever is earlier _
Twonly Nine yeire of 
service or Ttireo years oi’ 
service cs Naik or Foity 
Elglw years of ago. 
wiiichever is earlier. 
2maft5£is»iCEd»>£Hf 
Tsvcnly nine yo«r of 
service or forly nine >'<;ar 
age whichever is eylie»_ 
Twenty Seven yer.is of 
service or HufiC yoor^ vf 
service ns L^NaikorPoft- 
Flvcycfitsofage. 
whichever is curlier.
Pfopg-ifed amesidnignj. 
Twenty ycur of 
service Of forty sevcii^’
age —
Tn’ontyFivc years r>!

Riiwnldar (BS-08) 
Proposed (BS-9)

4

5 Na'k (BS-07) 
Proposed (EK-8)

UNatk(av06) 
PropOisd (BS-O)

6 •—:
(

M«rte mavbe
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-VicjiiLifUy it>i ' 
lii'or/iurioii; . ikn Oa-oia

_______ • '?}ao>a
02 year service ris ■ 100% 
Subedar or 19 years of

1 Subedar Mai or 
(B3-16)

2 I Subedar
(Bs-ny

I
02 yenrserWeeas 
Naib Snbcdnr or 10 
years cf service as 
such

m%

3 Nuib Subedar
(BS-ll)

04 yc.nr service as
HawaMaror 17 years 
of service as siioi}
05 ycHJTi of service as 
Naik or 13 years of 
service as such 
03 years laii 
cc K%ik or 08 yc^uTi of 
total service as such __ 
05 years cf service as 
sepoy

100%

4 Hawaldar
(BS-8)

100%

— f5 Kaik

6 Lance Naik

7 Sepoy
(BS.7)

100%

Five yesia’ service ns 
Assistant Anr/orsr

S.SC Quidificaiion
with certificate of 
Annorer

'8 Head Armoi'sr 
(BPS-S)

100%

+9 Assistant Ajiuorer 
(BPS-1)

SSC Qurilificatioa 
VkTth certificate of 
Armorer

100%

j

■ 6. The committee also observed that the length cf servic^i required for promotion is nlso less 

in each cadre which also leads to anomalies at the time yfretinaiicut.
The ease will be sent to competent authority wiili consultation to law departmeni that 

'whether after Uie amendmentR in Fcdcrsl levies niies 3.013 retrospective effect can be given to benefit 
.those officials who have been i^etired vide notification of even No of Home departinem owing to 
previous araeudmeui in levies roles

The meeting ended with vote of thunks from and to the chair

7.

Scanned with CamScanner
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^iis:il:iiy iii)-' 
Oi'OEnoiL’&re •

’ Proroo ’ ii-1r'-?«^
iioa 
O'Xdfil

«• . v■^^, •

1 SubedorMoior
(B3-16}

I Subedflf 
(BS03)

02 year service CiS • 100% 
Subedavor IP years of

2 02 year service as 
Naib Svibcdar or 10 
years cf service ;u 
such

100%

3 Nuib Subedar 
(BSOl)

04 year service ns
Hawaldar or 17 yjai'S 

. of service as sucii 
OSyesrs of service as 
Nalk Or 13 years of 
service as sucIi 
03 years Imi
cc Nnik or 08 yc-ars of 
total service as such _ 
05 years of service as 
sepoy

)00%

4 Hawaldar
(BS-R)

100%

5 Kaik I

6 Lance Naik

7 100%Sepoy
(BS-7)

Five ye^-s' ssrv'icc as 
Assistant Armorer

SSC Qtialificaiion
with ccilificaie of 
Annorer

8 Head Armorer 
(BPS-S)

100%

SSC Qualificatioa 
with certificate of 
Armorer

9 Assistant Annorer 
(BFS-l)

100%

• 6. The committee also observed that the length of seivic-e required for promotion is also less 

in each cadre which also leads to anomalies at the time of retirement.
7, The ease will be sent lo competent authority wiili coiisuliation to law departoienl that
whether after Uie amendments ia Federal levies rules 2013 retrospeciive effect can be given to benefit 
.those officials who have been retired vide notification of even No of Home department owing to 
previous amendment in levies rules

The meeting eiKled with vote of thanks from and to the chair

s' ♦ >|i i«

i

I

r

Scanned with CamScanner
I

m



,0.w.
I /i~> .

■ '' ''’’

7iufpmnt Sheet
PESHAWAR HIGH COURT, PESHAWAR. 

(JUDICIAL DEPARTMENT)
W.P.NO.367-M/2021 with I.R, 

CM Nos. 1053/2021 & 1183/2022.
JUDGMENT

Date of hearing 

Barrister Dr.Adnan for petitioners.
Mr.Saqlb Raza, A.A.G for the respondents.

29.11.2022.

ss=ss:r;

s_ M ATTIQUE SHAH. J;. Through this 

single judgment, we shall also decide the 

connected writ petitions bearing Nos.337-

M/2021, 406-M/2021, 503-M/2021. 514- 

M/2021. 518-M/2021. 450-M/2021. 601-

M/2021. 681- M/2021. 632- M/2021. 919-

M/2021. 968- M/2021. 980- M/2021. 1221-

M/2021. 1222-M/2021. 1252-M/2021. 2210-

P/2021. 2913-P/2021. 5092-P/2021. 5423-

P/2021. and 5424-P/2021 as adjudication

of a common question of law and fact is

Involved in all (he petitions wherein the

petitioners have challenged the vires of

notification No. SO (Po1ice-ll) HD/

MKD/Levies/Misc/2020 dated 22.03.2021

whereby on the basis of impugned office 

order bearing No.128/OC/CSL dated i

ATTESPEP
EXAMl'^R 

Peshayvar Hl^ Court
■
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20.04.2021. Ihey have been retired from 

service with further prayer that they be 

reinstated into service from the date of their 

retirement i.e, 20.04.2021 with ali back 

benefits. In alternative, they have prayed 

that the respondents be directed to treat 

them at par with erstwhile Federal Levies of 

Federally Administrated Tribal Area (FATA) 

and; absorb them in police and; grant them 

full pensionary benefits.

2. Likewise in \N.PMos.333~M/2021, 

334-M/2021, 335-M/2021, 338-M/2021,

345-M/2021. 1026-M/2021, 1035-M/202t 

1187-M/2021, 1206-M/2021. 1207-M/2021, 

34'M/2022, 212-M/202 and 993-P/2022 the 

petitioners have made the following prayer:

•Vn acceptance of this writ 
petition, the impugned Notification 
SO (Police^li) HD/ MKD/Levias/ 
MI$c/2020 is against law and the 
fundamental rights guaranteed by 
the Constitution of Islamic 

Republic of Pakistan. 1973, may 
be declared Illegal void ab Initio 
and of no legal effects on the 
rights of the petitioners/'

ATTES
EXAIV

Peshawar i^h Court

■
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Similarly, In COC Nos.38-M/2021 In 

W.P.N0.367-M/2021 and COC No.436‘ 

P/2022 in W.P.No.1335-P/2022 petitioners 

seek Initiation of contempt of court 

proceedings against the respondents for 

violating the order of this court dated 

21.04.2021 passed in W.P.NO.367-M/2021. 

3. Brief facts of the case(s) are that the 

petitioners were appointed In the “Swat 

Levies Force" as Sepoys etc. and presently 

terms and conditions of their services are 

regulated by "Provincially Administrated 

Tribal Areas Levies Force Regulation 2012" 

whereunder besides PATA Lsvies Force 

Rules. 2012. PATA Levies Force Service 

(Amended) Rules 2013 were also framed. 

Rule 17 of the Amended Rules 2013, deals 

with the retirement of personnel of the 

force, which was amended vide notification 

dated 12.12.2013 in the manner that “AU 

the personnel shell retire as per 

Schedule-Ill and no extension In service 

beyond retirement shall be granted". On 

14.07.2020, vide Notification. No.SO
I

ATTESIE
rHig

EXAI
Peshawar Court
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(Pol(ce.|l)HD/1.3, rule 17 was furthor 

amended by deleting schedule-IV as “All 

unlformod forco shall ntlro from service

on attaining (ho ago of supei'annuatlon 

I.e. Sixty (60) years or they may opt for 

retirement after completion of twenty* 

regular service*’.five (25) years 

Thereafter once again through certain

modifications rule. 17 was amended by 

giving life to the deleted schedule-ill of the 

rules 2013 as under:-

••Retlrement; All levy personnel 

shall retire as per Schedule-Ill 

and no extension in service 

after retirement shall 

granted.”

A. Being aggrieved from the ibid 

amendment, the petitioners have fiied the 

instant petitions,

5. Pursuant to the directions of this 

court respondents have filed their parawise 

comments, wherein issuance of the desired 

writs has been opposed.

6. Learned counsel representing the 

petitioners vehemently argued that the

be

CZATTE
i^eshawar High Court
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Impugned Notification Is arbitrary, perverse, 

Illegal, issued \A^lhout lawful authority and 

mate fide Intention just- to deprive the 

petitioners of their vested rights accrued In 

hence violative of their 

fundamental rights guaranteed under the 

Constitution and thus not sustainable in the 

of law. That though the impugned 

Notification was issued under the regulation 

2012. However, after the 25^ Constitutional

their favour

eye

amendment, the said regulation does not

the impugnedhold field, therefore.

Notification is liable to be set aside.

worthy AAG7. Conversely, 

representing the respondents opposed the 

arguments so advanced by learned counsel 

representing the petitioners at the bar while 

arguing that after the 25*^ amendment the 

Assembly

of laws Act No.m 2019 

which the laws applicable to 

allowed to continue

j

thepassedProvincial

continuation

through

erstwhile PATA were

“Provincial Administered Tribalincluding

Areas Levies Force Regulation, 2012" and;

ATTEST
examIn

Peshawar Hrgf Court
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Ihereforo. Iho Impugned Notification was 

issued per law which does not require any 

(nlerference by this court In its writ 

Jurisdiction under Article 199 of the 

Constitution. Further, petitioners are Civil 

Servants, and; matter In question revoives 

around the terms and conditions of their

service which is the exclusive domain of

the Service Tribunal as such the 

jurisdiction of this court Is barred given the 

explicit provision of Article 212 of the 

Constitution.

6. Heard. Record perused.

9. Before discussing merits of the case

deem it appropriate to discuss the 

background of the matter In hand to 

properly comprehend the issue involved 

therein. It is worth mentioning that earlier

we

the services of the Levies Force were dealt

with under the Frontier Irregular Corps

(FIC) rules. 1962 which was substituted by 

the ''Provincial Administered Tribal Areas

Levies Force Regulation, 2012“ (regulation) 

and under the said regulation "PATA Levies

ATTE
gficourt A/I;EXAIN

Peshawar
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Force (sorvico) Rufos, 2012” were framed 

for Provincial Levies Force. WMIe separate

service rules were also framed thereunder

for RATA Federal Levies Force performing

duties In 'RATA” known as "RATA Federal

Levies Force Service (Amended) Rules

2013. Rule 17 of the ibid rules deals wth

the retirement of the Levies personnel

which was amended from time to time.

However, petitioners have become 

aggrieved from the impugned Notification 

vide which the petitioners’ retirement age 

was altered which is challenged by them 

through Instant petitions.

10. The main contention of the 

petitioners is that after 25*'' amendment the 

regulation has lost its efficacy and sanctity 

and has become redundant, therefore, the

j

impugned amendment under the said 

regulation is illegal being void ab Initio. It is 

worth mentioning that after the 25“'

amendment in 2018, both FATA & RATA

were merged In the province of Khyber

Pakhtunkhwa and Federal Levies Force

ATTE
Peshawar High Court
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woriclng In FATA was merged Into the 

regular police of the province. Albeit, In 

Malakand Division, Levies Force is still 

regulated by ’PATA Federal Levies Force 

Service (Amended) Rules 2013 in view of 

the Khyber Pakhtunkhwa Act No 111 of 

2019 through which the laws prevalent In 

erstwhile PATA at the time of 25*^

amendment were allowed to continue

including regulation 2012 which still holds

the field and as such the same Is a valid

impugnedinstrument. Therefore,

Notification was issued by the respondents

with lawful authority.

11. Moving toward the status of the 

petitioners It Is worth mentioning that earlier

this court while deciding W.P No 528-

M/2016 {Ikramullah's case) determined the

status of personnel of the Provincial Levies

Force as that of civil servants in the

following terms

"19. The Provincial Levies Force

("Force'') was granted statutory 

through Khyber

Pakhtunkhwa Regulation No.1 of

cover

ATTE
_ EXAMIWER 
Peshawar High Court

■ J
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2014 CRegulatlon”). Paragraph 
No.3 of the Regulation envisages 
for constitution and establishment 
of the Force and its functions. For 
ease reference paragraph Nos. 3 
end 4 of the Regulation are 

reproduced as under,- 
'3. Power to constitute and 
maintain by the Force and Its 
functions.— (1) Government may 
constitute and maintain a Force for 
performing the following functions, 
namely:

.(a) ensuring security of roads in RATA;
(b) ensuring security and manning of 

piquet;

(c) guarding Government institutions 
end installations;

(d) ensuring secun'ty of Jails and 
arrested criminals;

(e) generally maintaining law and order 
providing mobila escort to VIPs;

(f) anti’Smuggling acfivities especially 
timber smuggling;

(g) destruction of illicit crops;

(h) serving of summons or procedures;
(I) raid and ambush; and

0 such other function's as Government 

may. by notirtcation in the official 
Gazette, require the Force to 
perform.

(2) In discharge of their functions, 

officers and staff of the Force shall

ATTE
examine 

Peshawar HigfHDourt
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rr 10# r
bo guided In eccordence with this 
Regulation end the rules.
(3) The head of the Porce shall 
be Commandant In his respective 

jurisdiction.
(4) Secretary to Govemmept. 
Home and Tribal Affairs Department 
shall be the competent authority of

the Force.
(5) The Force shall consist of
such ranks and number of officers 

and shall beend members 
^constituted in such manner as may 

be prescribed by rules.
(6) The officers and members of 

the Force shall receive such pay, 
pension, allowances and other 

remunerations and shall enjoy such

leave and other privileges as may be 

prescribed by rules.
(7) The officers and members of 

the Force shall wear such uniform as 

may be prescribed by rules or 

instructions.
(8) The administration of the 

Force shall vest in the Commandant 

in his Jurisdiction who shall 

administer it in accordance with the 

provisions of this Regulation, rules 

and instructions.

(9) The Commandant . shall 

exercise his powers and perform his 

functions under the general 

supervision and directions of 

Government.

DATTE
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anc/ dutJos of4. Powers 
officers ond mombers of the
Forco.^Anofficerormemberof the

Force shall-
(a) take effective measures for ensuring 

security of assigned Jurisdiction end 
for sa/ec/t/arrf/ng against acts of 

unlawful interference',
’ 0>) prevent unauthorized persons and 

vehicles front access to the tenitorial 

Jurisdiction;
(c) take effective 

preventing sabotage, placement of 
car bombs, letter bombs, dangerous 
article and carnage of arms and 
ammunition into the restricted area,

(d) use such arms and ammunition and 
equipment as may be authorized by 
the Commandant or an officer

measures for

authorized by him;
(e) search end anest without warrant 

who he suspects of .any person 
'endangering or attempting to
endanger or having endangered the 
safety of an Installation end may use 
such force as may be necessary In

the discharge of hIs aforesaid duties;

and
(f) perform such other legal functions as 

the competent authority may require 
him to perform”.

20. The close perusal of the 

Regulation would clearly show 

that the Force Is receiving its 

salary from the Provincial

ATTE ID
Peshawar Higf Court
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Exchequer and performs the 
policing service In the erstwhile 

PATA.
21. Having said this, we would

now refer to the crucial issue as to 

whether the employees of the 
Force can be termed as a civil 

servants and as such they cannot 
maintain a constitutional petition 

before this Court for enforcement 
of the terms & conditions of their 

service.
22. The connotation 
servant' is defined and explained 

In respect to the Province of 

Khyber Pakhtunkhwa. in the Civil 

Servants Act, 1973 ("Act 1973*').

reference, we would

•civil

For ease 
refer to Section 2 (b) of Act, 1973,

which reads as unden-
'2. Definitions.—(1) to fhfs act, 

the context oihenAiseunless
recfuires the following expressions 
shall have the meanings hereby

respectively assigned to them, that Is

to sey-

(B)
(b) ‘civil servant” means a person who is 

a member of a civil sen/ice of the 

Province, or who holds e civil post In 
connection with the affairs of the 

Province, but does not Include—

■ J
'■'i

ATTES
Peshawar High Court
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(i) a person who !s on deputation to the 
Province horn the Federation or any 
other Province or other euthontyi

(ii) a person who Is employed on 
contract, or on work charged basis, 
or who Is paid from contingencies; or

who is a 'Worker^ or 
defined in the

(iii) a person
“Workman” as 
Factories Act, 1934 (Act XXV of

iVorkman’sthe1934), or 
Compensation Act, 1923 (Act VIII of

1923)”.
The perusal of the definition 

would show that a member of a
23.

civil service of the Province or 
civil post inwho holds a 

connection with the affairs of the

is civil servant. AllProvince 
Pakistan Services are explained

In Allele 260 of the Constitution.

which reads as under;-

•260.
(1)

fservice of Pakistan" means any 
service, post or office in connection 

with, tho affairs of the Federation or 
of 0 Province, and Includes an Alh 
Pakistan Service, service in the 
Armed Forces and any other sorvico 
declared to be a son/ice of Pakistan 

by or under .Act of [f.1ajlls-e-Shoora

I
EDATTE

EXA
Peshawar rrm,-*
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(Parliament)] or of a Provincial 
Assembly, but does not Include 
service as Speaker, Deputy

DeputySpeaker, Chairman,
Chairman, Prime Minister, Federal
Minister, Minister of State, Chief

Minister,ProvincialMinister,
[Advocate-[Attorney-General],

•General],] Parliament Secretary] or 
member of a Law[Chalnnan or 

Commission, Chairman or member
of the Council of Islamic Ideology, 

Assistant to the Prime 
Adviser to the Prime

Special
Minister,
Minister, Special Assistant to a Chief 
Minister, Adviser to a Chief Minister]
or member of a House or a
Provincial Assembly:

Article 240 of theWhereas
Constitution envisages that>
"240. Subject to the Constitution, the 
ppointments to and the conditions 

in the service
a
'of service of persons 
of Pakistan shall be determined--

(3)

(b) In the case of the services of 
Province end posts in connectiona

with the affairs of a Province, by or 
of the Provincialunder Act 

Assembly.
Explanation.- In this Article, 'AH- 
Paldstan Sem'ce" means a service 

to the Federation and thecommon
Provinces, which was In existence
immediately before the commencing

ATTEND
EXAMINER 

^eshawar HMh Court
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day or which may be created by Act 
of [MaJlis-eShoorB (Parliament)r‘

The Phrase “performing In 
• connection with the affairs of
24.

Federation or for present matter 
elaborately 

the case of
Province" was

explained in 
Salahuddin and 2 others VS.
Prantler Sugar ^ DistlUefY

ifH Tokht ^0 others
Court 244).(PLD 1975 Supreme

In the said judgment, the Apex

Court has held:
what is meant by the phrase"Now,

"performing functions in connection 
with the affairs of the Federation or a 

is clear that theProvince". It 
reference is to governmental or State 
functions, involving, in one from or 

element of exercise ofanother, an 
public power. The functions may be 

traditional police functions of the 
involving the maintenance of

the
State,

and order arid other regulatory 
they may comprise 

to economic

Jaw
activities; or 
functions pertaining

welfare,socialdevelopment, 
education, public utility service and 

State enterprises of
commercial nature.

another
industrial or 
Ordinarily, these , functions would be 
performed by persons or agencies 
directly appointed, controlled and 
financed by the State, i.e., by the

lED .... 'r

ER
Peshawartogh Court
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Federal Government or a Provincial
Government”
25. Admittedly, as evident from 

the bare reading of paragraph-3 & 

4 of the Regulation, the present 
petitioners are performing policing 

service in the erstwhile tribal area, 
their terms andhowever, 

conditions are being regulating
through Regulation No.1 of 2014 
and after the omission of Article
247 from the Constitution; through 

■a provincial statute i.e. the Khyber 
Continuation of Laws in the 
Erstwhile Provlncially Administered 

Tribal Areas Act, 2018 (Khyber 
Pakhtunkhwa Act No. Ill of 2019), 
the operation of Regulation No.1 of 

continued. Thus, the2014 was 
essential criteria for being a civil 

servant Is that the person holding

the post must perform his functions 

in connection with the affairs of 

Federation/Province and the terms 

and conditions of his service 

should be determined by or under 

the Act of Partiament/Provincial 

Assembly. The Apex Court in the 

of Federation of Pakistancase
through Secntarv. Mlnistnr of

Division).interiorInterior

Islamabad and 2 others vs, RO-

Sr

Peshawar High Court
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177 Ex-DSR Muhammad N^ldr
(199B SCMH 1081), While deafins 

vsrfth the case of an employee of 
Pakistan Rangers has observed

that:
'7....Pervsot of these njtes cteerty 
shows thet they ere efi emtmcirtg, 
end therefore, under the emendment 
'of sec//on 1 of the PekJstan Rangers 
Ordinance, these rules would prevail 
over the Rules of 1973. The Pakistan 
Rangers Ordinance was promulgated 
to constitute a force ceiled the 
Pakistan Rangers for the protection of 
and me/nfenanco of order in the 
border areas. Since with regard to the 
status of the mem6ars of the force the 
PoWsfon Rangers Ordinance is silent, 
therefore, it can be safety said that 

employees of the Pakistan 
will be deemed to be civil

the
Rangers
servants es they ere performing
duties in connection with affairs of the 
Federation and hence under the 
Service Tribunals Act. 1973, an 
appeal by a member of the Pakistan 
Rangers regarding a matter relating 
to terms and conditions of his service
is competent before the Federal 

Service Tribunal...". .

26. Simllarty, In the case of
FrontierCommandant.
KhvberConstabulary.

^akhtunkhwa. Peshawar and

attest!
EXAIViIM&r

Peshawar Court
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otfiers vs. Gut Raalb Khan snd

others (2018 SCMR $03), the 

Hon'ble Apex Court has elaborately 

examined service structure of the

Frontieremployees of 
Constabulary, which is established

under Frontier Constabulary Act 

1915. Relevant(Act-XIII) of 
paragraphs of the said judgment 

are reproduced as under:-
tests for"6. Three broad

establishing the status and character 
of a civil servant emerge from the 
Constitutional mandate of the afore­
going Articles. Firstly, under Art'cle 

Constitution, 
terms and

the'240(a) of 
appointments to and the 
-conditions of service of the persons in 

^service of Pakistan are bethe
under Act ofdetermined by or 

Parliament. Secondly, by virtue of
260 of the Constitution,Article

'service of Pakistan^ means any 
service, post or office in connection 

with the affairs of the Federation. 

Thirdly, under Article 212(1} (a) of the 

Constitution, the exclusive jurisdiction 

to adjudicate disputes relating to the

terms and conditions of persons, who

are in the service of Pakistan vests in 
an Administrative Tribunal, namely, 

the Federal Sen/ice Tribunal. These 

■ tests are mentioned in the 
Muhammad Mubeen-us-Salam case

Scanned with CamScanner
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Ibid (af pp. 686-689 of the low report). 
The definition of the term ’cMI 
servenV In the Act adopts the 
Constitutional cnteria given In Article 
260 noted above to reiterate that a 
person who, inter alia, holds a civil 
post ‘in connection with the affairs of 

Federatbn‘ including any such 
post connected with defence, to be a 
civil servant. The larger Bench has in 

respect taken the logical step to 
incorporate the requirements under 
Article 240 (a) and 260 of the 
^ConsUtution as the definnionat criteria 
of the term ‘civil servant’ (at p. 682 of

f
the

\
this

the law report).
7. Having noticed the qualifying 

civil servant under the 
to examine 

of the present

criteria of a
law. it Is appropriate now

factual matrixthe
The PC kVfls established 

HWPP Constabulary Act, (Act-

:■

controversy.

by the
XIII) of 1915 rconslabulsiy AcT). 
SecUon 3 of the Constabulary Act 

.powers the Federal Government lo 
force ‘for the

i

em.
meintein the FC es

.mteclionendedminlstrelionof

frontiers of Pakisten

a

better p 
the external 
within the limits of or adjoining North- 
West Frontier or any pari tharaor.

3.A of the Constabulary Act 
euthonses the Federal Government to 
employ the FC outside the limits of or 

North-West Frontier

:■

Section

; adjoining the 
Province In other parts of Pakistan for

ATTEND
EXAPWIJWER

PeshawatMgh Court
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fho pwr&Wmi mtt
odmtnistmthn of (hdi^d parts.

$(1) of (ho A& fhW vftsTi m 
Gox^rhmont v^fh pavrcr to oppt^i 

iho CommBOttBnt ontf olMr psrsiim 

^ntJuding ih& District OonstSbdks^ 

Dfntors or AsShmi Conttdbotsry 

OfT^oom of (ho force In one ®r imre
districts. Socifon 6 deJegOtBS to ^

DisirfoiendCommandoni 
Constobulory Ofncer the p&rvor to

appoint si/bordlnoto officors tn fho 
proscnbod ty Ref os mode 

Tho Fodcroi
monnor

Act.under the 
Govommont exorcised Its po\vcr 
conforrod by Section 71 of the
Constabum Act. to fromo the hV/FP

1958Rufos.Constobulof}' 
fConstebulary Rules'^, tn order to 

end conditions ofprc\nde fho terms 
service of the ofTicers end men in die

FC. \
S it o!)sen«c^ that the

of terms and comfdons of \matter
sor\'ice of ihe m^ndent’employ^s 
of iho FC. ere in the first f^ece

fcgulated by the Consmutafy* Act 

ond etebomted pursuant ttiarx^to by 
itw FC Rules, nte prQ\ishns made 

by m Consisbuiary Rutas am in 
furihmnco of end in exerotse of the 

power conferred by the Constabufary 

Act. Therefofo, the terms and

of sotvioa of the.conditions 
:&mj^yees of the FC sro prescribed

• .f.
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in the Act and tha Rules. The test laid 

down In Article 240(a) of the 

Constitution requires that 

appointment to end the terms and 

■ conditions of service of posts in 

connection with the affairs of the 

Federation and of a service of 
Pakistan shall be determined "by or 
under an Act of Parliament. The 
expression ‘by or under^ in Article 
240(a) of the Constitution authorizes 
the terms and conditions of service of 
a civil servant to be provided both by 
statute or by statutory rules. The 
provision made in the Constabulary 
Act and the Constabulary Rules, 
therefore, satisfy the Article 240(a) 
test. The Judgment in the Muhamm_a_d 

r^nhasn-uS’Salam 
endorses this point of view:- 
"$6.... The terms and conditions of 

service of those employees, however, 
required to be specified under 

Article 240 of the Constitution by or 
derAct of the Parliament. Thus, the 

conclusion would be Uiat only those 
persons, who are In the service of 

Pakistan, as discussed hereinabove, 

and if their terms and conditions are 

governed either by a statute or 

statutory rules, in terms of Article 240 
of the Constitution, can seek remedy 

before the Service Tribunals.."

the

i

ibidcase

are

un

27. Similarly, this Court in the 

case of Gul Munir vs. The

ATTi®®P
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Govemmenf of Pakfstsn through
Secretdrv. Ministry of States and
Frontier Reahris /SAFRON).
Islamabad and others (2019 PLC 

(C.S) 045), on the basis of taw laid 

down by the Apex Court in
Frontier

f

Commandant.
KhvberConstabulary

Pakhtunkhwa. PeshawaPs case
(2018 SCMR 903), vrfiile dealing 

with the case of Federal Levies 

Force, which was established 

through Federal Levies Force 

Regulation. 2012 having the same 
of service for itsstructure

empioyees/force as provided in 

Regulation No. 1 of 2014 has held 

that employees of the Federal 
Levies Force whose terms and 

conditions of service are governed
Forceunder Federal Levies 

Regulation, 2012 are civil servants. 
Keeping in view the above, the 

Force established under Regulation 

No. 1 of 2014 qualifies the criteria 

of being civil servant in view of its
composition, functions and duties 

) as per law laid down by the Apex 

Court in the cases of Federation of 
Pakistan through Secretary.
Ministry of Interior (Interior/
DMsIonL Islamabad and 2 others

i

i
IATTE
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vs. RO-177 Ex-DSR Muhammad

Nazir (1998 SCMR 1081) and
FrontierCommandant
KhvberConstabulary.

PaKhawar andPakhtunkhwa,
others vs. Gul Paalb t<han and 

others (2018 SCMR 903), thus, the 

preliminary objection raised by the 

.(earned (he. forcounsels
sustained andrespondents is 

accordingly, the present petitions in 

of clear bar contained inview
Article 212 of the Constitution are

maintainable. The present 
agitato their 

before the Provincial

not
petitioners may
grievances 
Services Tribunal. Hov/over. prior to

this judgment, the status of present 

petitioners being a civil servant was 
not determined and in the similar 

cases, the Apex Court in pul f^ngfb 

Khan*s caso_ (2018 SCMR 903)

has held that;
It follows from the dicta laid 

down above that the proioction of the 

border areas is a sovereign function 

belonging to and performed by the 

Federation. The same duty Is 

performed equally I the present case 

by the FC not only on the frontiers of 
KPK Province but also by maintaining 

order in other parts of Pakistan. For 
discharging such functions, the

•11.

ATTE^TH
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sorvicos ronderoti by the FC have 
dlmct noxus with tho avoirs of tho 
Fedorstion. Therefore, the roesons
given In the Muhammad Notir case 
.(supra) fully apply here as well end we 
hold that the employees of FC are civil 
servants. Insofar as the question of 
competent remedy in respect of 

disputes of FC men is

i

service
concerned, we hold that in a matter 
relating to the terms and conditions of 
service of the respondent-employees 
of the FC. an appeal before the 
Federal Service Tribunal is available to

the exclusive remedy underthem as
the law. Accordingly, this remedy may 
be availed by them within the statutory 

. period of limitation commencing from 
the date of issuance of certified copy 
of this judgment. All these appeals 
filed by the appellant-Commandant, 
FC ere according allowed In above

terms”.

When case of the petitioners (PATA 

Federal Levies Force) was examined in 

juxtaposition with the Provincial Levies 

Force and ibid judgment, we observed that 

service of both the forces is governed

under the rules so framed under the

provisions of “Provincial Administered 

Tribal Areas Levies Force Regulation,

ATT
EXAlfef^ER 

PeshawaiHHigh Court ■

Scanned with CamScanner



/ 3125

2012\ Therefore, we believe that the 

status of petitioners Is that of civil servants

for all practical and material purposes, and1

as such, the matter of terms and;

conditions of their service squarely falls 

outside the ambit of writ jurisdiction of this 

court given the explicit bar contained In 

Article 212 of the Constitution. As earlier

discussed service rules of the petitioners 

federal Levies Force) and(PATA

Provincial Levies Force both were framed

“Provincialunder the provisions of 

Administered Tribal Areas Levies Feme 

Regulation, 2012" and through the ibid 

judgment, the personnel of Provincial 

declared as CivilLevies Force were
theServants after, exhaustively discussing

of Levies Force performing theirrnatter

duties in PATA. Therefore, on the same

premise, we have no hesitation to hold that 

the petitioners are Civil Servants as their 

service fulfiils the entire criteria of Civil 

Servants so provided by the law. Learned 

counsel representing the petitioners could

ATTESim
EXAI\fl«4ER

IJ:mU trf
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not distinguish the status of petitioners 

{PATA Federal Levies Force) vis a vis 

Provincial Leavy Force In any manner. Both 

forces are performing their functions In the 

same area for the same object and; 

purpose, and both are being maintained 

through the provincial exchequer. 

Therefore, the matters arising out of the 

terms and; conditions of service of the 

petitioners are only amenable to the 

jurisdiction of the Service Tribunal in terms 

of Article 212 of the Constitution.

So far as the contention of petitioners 

that they have challenged the vires of the 

impugned Notification and as such the 

same are not amenable to the jurisdiction 

of the Service Tribunal is concerned, 

suffice it to state that it has long been

settled that Service Tribunal has ample 

jurisdiction to deal with the Issue of vires of 

the law and rules framed thereunder. 2015

SCMR 253 NATIONAL ASSEMBLY 

SECRETARIAT through Sectrary V. 

MANZOOR AHMAD
■

ond others.

ATTE
, 1  ̂1^1 I
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Therefore, the contention so agitated at the 

bar is misconceived and as siich repelled.

In view thereof, the status of 

petitioners has been declared as that of 

Civil Servants and the matter in question 

revolves around the terms and; conditions 

of their service which does fall outside the 

jurisdiction of this court given the baring 

provision of Article 212 of the Constitution 

and as such Instant petitions are dismissed, 

being not maintainable. However, the 

petitioners may approach the worthy 

Service Tribunal for the redressal of their 

grievance if so advised. Albeit, earlier the 

of petitioners being civil servants 

determined, therefore,

t

status 

v/as not

petitioners may avail the remedy of appeal 

within the statutory period of limitation 

commencing from the date of issuance of

the

the certified copy of this Judgment in terms 

of the judgment of august apex court in 6t// 

Raqib khan*s case 2018 SCMR 903.

COC NOS.38-M/2021 in 

W.P.Nb.367'M/2021 and; COC No.436-

i
.i
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eXAIVWMHR 

;?shavyar Court
.

. i

Scanned with CamScanner

• ♦



5 28

■P/2022 in W.P.No. 1335-P/2022 

dismissed for having become infructuous.
are

V.
JUDG

-7
JUDGEAnnounced. 

Dt.29/.11/2022.

HOWBLE MRJUSTJCE LAL JAN KHATTAK, 
HON'BLEMR.JUSnCESMATnQi;ESHAH *
unwni F MR niSTicE svrn arshad all

(A-K mMAM SMI Si—twy) Bfc TRUt: w !

,17 dec 2022

>2
* ’ *•
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(Appellate Jurlflfltcllon)

Case No. CPT a ^ln.46-^/2022
touch Oiicf Secretary.Title: Government of Khyber PakhhinWnva 

PG5hn\var & olhers VS Muhammad Salccnx U others

Al^PLICATION FOR EATtl.VSUBJECT;_________________________
CATEGORY OF CASE: Rcinslalcmcnl In Service ns Haiwldart, N'alko- Unce

Sepoys
BRIEF or CASH (FROM TRIAT, COURT TOJ^-tl^l^^NnP_QILPSB)::

before lo'^er Coorb. (COC PcMor.) f 

Court In CPLA Ko. 46-F/2022.

Nahirc of Proceeding

nelief rl.imed in o'oin ease. Thet Ure lmp«^.a ^ ^
23/11/2022 passed in Writ Petition Na 1283-M/2022 be suspen
granted. *
onouhft)/ REASON OF URGUKC^

A..-.,-.;„f rnCNn.lOirMg!aiffia!lKlM-i.

Hid. court. Mlnf,ofo Beech (Oa^UKiezn), S.vat hlr«ted the 
..Honers to comeTrsi* lmp.cmcn.ndoe order or ,vl.h Pe.iboeer No. 1 for 

^^iegs in the Instant pedUon. In nccordnncer.dO. law.

1.

2, Hon'blc Peshawar

UdgoUons.
( I Not attachedAtbclicdPpKncnrUUCENO^—

PRAYnn:
>u.> II.. P^Hrion kindlv^fco Irnnsfer IP rrinclpal,

tlNnPRTAKlNCt

U 3- appllMtliin bylhcAOH/AppKcanl/or early flMlIon oflnsta^ve-Certi/ledthallhls

^Iliin Saadullah Jandoli)
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