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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL (CAMP COURT SWAT)

Service Appeal No.1935 of 2022

Umar Rehman and others

....... [P . Vs ]« J-1 | P11 4

wmaneaa-\ QIS US--------

Government of Khyber Pakhtunkhwa and others

............................................... Respondents

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SEVICE TRIBUNAL ACT,

1974.

PARA WISE COMMENTS ON BEHALF OF RESPONDENTS:

PRELIMINARY OBJECTION:-

oOrwN =

The appellant has got no cause of action or locus standi to submit the instant petition.
The appeal is not maintainable in its present form.

The appellant has not come with clean hands to this Honorable Court.

Due to non-joinder/mis-joinder of necessary party the appeal is liable to be dismissed.
The appeal is barred by law and time.

Facts:-

9.

10.

1.

It is correct. The petitioners were regular employee of Malakand Levies.

It is partially correct. The regulation of service of the petitioner was initially regulated
under the Levies Force Rules 1962 called Frontier Irregular Corps Rules. But the matter
regarding non-statutory is Court matter which is subject to proof by the appellant.

Itis correct.

It is partially correct. The service rules 2013 was promulgated in December, 2013. It is the
mandate of Government to frame or amend rules of Levies Force for the larger interest of
the Force.

it is correct. But the same Rules were also amended on 25-08-2016, wherein tenure was
fixed for (Subedar Major 37-Years Service or 03-Years Service as Subedar Major or 60-
years of Age), (Subedar 35-Years Service or 05-Years Service as Subedar or 60-years of
Age), (Naib Subedar 33-Years Service cr 07-Years Service as Naib Subedar or 60-years
of Age) (Copy enclosed as Annexure-A). '

it is correct. Enacting Laws and framing rules is the domain of the Government. The
Honorable Peshawar High Court Mingora Bench Dar-ul-Qaza Swat in its Judgment in
W.P No0.732-M/2021 held “with bringing of amendments, on 14-07-2020 in Rules,
same authority cannot be deemed divested from further amending the Rules. The
age of superannuation or retirement may well be changed by an authority who has
initially provided same” (Copy enclosed as Annexure-B).

It is incorrect. On the application of petitioner via Commissioner Office, Home Department
constituted anomaly committee and the anomaly were removed to great extent ie
age/service length was enhanced. Tenure were also removed/omitted (Copy of minutes
of anomaly committee enclosed as Annexure-C).

The appellant alongwith others were retired from service according to Levy Rules
amended from time to time. The respondent was bound to follow/implement the Laws and
Rules of Government.

It is correct. However petitions of the petitioners were dismissed by the Honorable
Peshawar High Court Peshawar (Copy enclosed as Annexure-D).

It is correct to the extent that the Levy Rules were amended by the Provincial
Government on 21-10-2021.

It is incorrect. The appellant have not yet filed any departmental appeal to the competent

forum (Home Department).



12.
13.
14.

15.

16.
17.

P
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It is correct. But the same was dismissed by the Peshawar High Court Peshawar.

Itis correct.

It is correct to the extent that act was passed pursuant to amended Rules 21-10-2021 and
those Levy personnel how haven't cross upper age limit were re-instated into service.

It is correct. However CPLA has been filed against the Judgment of Peshawar High Court
Mingora Bench Dar-ul-Qaza Swat in August Supreme Court of Pakistan (Copy enclosed
as Annexure-E) which is under adjudication. Furthermore, the identical W.P has been
dismissed by Peshawar High Court Peshawar its judgment dated: 28-11-2022. The same
nature cases are under trial currently parallel at August Supreme Court of Pakistan and
this Honorable Service Tribunal.

It is correct and status explained at para No.15 above.

No comments.

Grounds:-

A
B.

C.

D.

It is incorrect. It falls in the ambit of Provincial Government (Cabinet).

It is incorrect. There are no bars on the Provincial Government to amend any Law/Rules
which is also held by the Honorable Peshawar High Court Mingora Bench Dar-ul-Qaza
Swat on its Judgment as explained in Para No.6 above.

Correct to the extent of Levies & Khasadar of Ex-FATA only and not for PATA (Malakand
Levies) which were not part of the said Act.

No comments.

Pray:-

It is therefore, most humbly reiterated that currently the same cases are under trial at two

different forum i.e. August Supreme Court and this Honorable Service Tribunal as mentioned

above.

it is humbly prayed that the process may be halted till decision of the apex Court of Law

and the appeal in hand may very graciously be dismissed.

Chief Secretary, / V’v}
Government of Khyber Pakhtunkhwa ) ’ ) I

Respondent No. 1

Home Secretary, _ \)).);//] y / 2

Government of Khyber Pakhtunkhwa ocretarys
Respondent No. 2 flome Secr e
¢ DAk

chybe

DC Malakand/Commandant ‘
Malakand levies, Malakand &
Respondent No. 3

S

jssioner /
eputy Commissio
Dep Commandant
Malakand levies
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, (CAMP COURT) SWAT

Appeal No.1935 of 2022

Umar Rehman and others
e Appellant
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Government of Khyber Pakhtunkhwa and other

..... ...7.......................................Respondents

AFFIDAVIT

[, Mr. Hakim Zada Superintendent Malakand Levies do hereby solemnly affirm and

" declare on oath that the contents of the accompanying Reply on behalf of the Respondent No.3

and correct to the best of my knowledge and belief and nothing has been concealed from this
Honorable Court please. '

Deponent
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, (CAMP COURT) SWAT

Appeal No.1935 of 2022

Umar Rehman and others
................................. Appellant

------- Versus--------

Government of Khyber Pakhtunkhwa and other

............................................ Respondents

AUTHORITY

Mr. Hakim Zada Superintendent Malakand Levies is hereby authorized to attend the
Khyber Pakhtunkhwa Service Tribunal, Camp Court Swat and submit Comments/reply regarding

subject case on behalf of the undersigned as Respondent No. 3.

Depu Commissioner/
- Commandant
Malakand Le\i'E;‘ Malakand
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Colverument of Khyisr ‘P:\idxtm'ykhwa,
s ~“Yiome & Tribal Affaire Dcpar!mcnt

Dated Peshawar the 25.08.20)6
NOTIFICATION

Na.SofLevies\HHD/FLW/-1/2013/Val.§. Conscquent upon approval of the recommendations of

the anomaly committee by Sceretary SAFRON received vide his leiter No.F.10(5)-LK/2006-Pt
dued 03082016, the competent authority has been pleased o partially medify the earlier
Netifications of even number dated 12.12.2013 & 17.03.2014 with the following amendments in
the levies service rules with immediate effect :- ;

1. The scrvice of Federal Levy Force rendered before 2032 in case of PATA, Khyber
pakhtunkhwa/Settied Districts shall be counted as pensioaable.

2. As Fedsra! Govemment Employees, Civil Pension Rules will be‘applicable for 2l
Federal Levy Force serving in PATA/Setiled Districts of ¥.hyber Pakhtunkhwa.

Concenation of over stay exceeding the preseribed lengihof scrvice or age limit shall
be allowed on case 10 case basis with due approval of the competent authority i.c
Seeretary, SAFRON after full implications are worked cut and sent to SAFRON and
subsequent approval by Finence Division as the over stay was not the faull of the levy

*ad

personnel. , )
4. The tenure of Rank and Sexvice may be inclnded in the Schedule-I1I of Service Rcfe’s:

for PATA/Settled Districts of Khyber Pakhtunkhwa respectively with the foliowing

amendments:- \
SCHEDULE - 11k '
St | Post/Runk For - Toberead as
No RS .
i | Subedar 37 yeurs service or 60 37 venrs sorviee-or 03 years service
i | Major years of age whichever | as Sutedar Major or 50 years of age ;
1 {BS-16) is carlier. whichever is uariier, B
2 1 Subedar 35 yoars service or 60§ 35 years service or U5 years service |
(BS-13) years of age whichever | as Subziar or 60 years of age ‘
. is earlicr. whichaver is carlier. |
3| Maib Subedar | 33 years scevice or 60 33 years service or 07 years service 1
(BS-11) yeats of age whichever | as Naib Subedar or 60 yeass ofage 1
| is earlicr. whichever is eatlier. ]

Secretary to Govi: of Kuyber Pakhtunkhwa
Home & Tribal Affaie Department
Ends No. & dated of even.
Copy of the sbove is forwarded for information and further necessary action to:-

The Sccretary to Government of Pakistan, Ministry of SAFRON, Islamabad with

reference to leuters No.F. 10 (5)-LK/2006/Pt dated 04 08.2016.

2. The Commissioner Hazara, Malakand, Kohut & Bannu fer information.

kX ‘The D.C /Commandant Levics, Melakand, Dir Upper. Dir Lower, Swal, Chitral,
Hangy, Kohat, Karak. Lekki Merwat & Torghar.

4. Agency / Distriet Acconnt Officer Malakand, Dir Upper , Dir Lower, Swat, Chitral,

Hangu, Kohat, Kawak, Lakdi Matwat & Torgar.

Section Officer (Budget) Home Department.

5.
6. Section Officer (Court) Home Department.
1. TS to Secretary Home & Tribal Affairs Depariment.
8. The Manager Government Printing Press, Peshawar for publictioryin 1!3(: official
gozeite Peshawor as an exir ordinary copy. / '
. ¢
‘Section Ofiicer ey i{es) ;
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1 2 3
18-01-2022 | Interint Relie 'N) with IV.P No. 732-M/2021

Peshawar Hig
Mingora Dab|

/7
T

GTED

7

ingf

:(Qz'urt Bench
‘Qaza, Swat.

ML

. Interim Relief (N) in W.P No. 1252-M/2021

2_1.10’%2021, the tenure of three years had bcen!

to the Rules brought about by same arharitu an ]

Tuterin Relief (V) with W.P No. 1187-14/2021,
Interiii Relief (N) in W.P No. 1206-84/2021,
/2021

- Interiat Retief (N) i W.P No. 1207-M/2021, -

Juserim Relief (N, 1. W. P No, 34-M/2022 &

Present:  M/S Barrister Dr. Adnan Khan, Sabir Shah
and Zia-ur-Rehman Utmankhél, Advocates

for the petitioners.

bt
T
f:; Mr. Rozauddin  Khan, AA.G jor the
** respondents, :

frdded e

Arpuments on interim relicf as prayed for

in thé writ petitions were heard. It is noticeable at the

v

outset sthat as per the cxisting Rules notified on

provided fot ‘holding the post of Subed~ M=o,

which period has already. éxpired on 27.11.2021, in

case of the petitioner in W.P No. -732.M/2021.
<ot E ) . : :

Petitioner in the instant writ pstition has though

impugned amendments in the Rules notified on

22.03.2021 but he has not impugned the laﬁtest Rules
that werc notified on 21.10.2021. Claim of the

petitioner is basically based upon earlier amendments

Aden Tabowt

-
D

/

(@) UOICBLE MO, JUSTIST MMTIAQUBRANY
HOMNBLE MR, (HTICT WIOAR AHMAR
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14.07.2020. His tight of retirement of superc. nr-tian

. has not been guaranteed by any primary law enacted

by competent legislation.  WilTgmbringing mod

_%mgndmemsﬁmgmvzzmo 'i,tf@tlit’:é Rulesy same-

avitliprityscafimottbe=deemed=divested ,from. further

amendingqickRules. The age of superannuation or

re£irement maf well be changeé by an authority who
has .i_ni(ial]y provided same. Even otherwise,
petitio}]er had entered service on same feom1 and
conditions which arc now available in the recently
amended Rules. Pgjitioner gould not establish a
~pr'ima .~fé'c'ie- case of violation of any law or Rules
applicable to him. ",

2. WP No. 1252-M/2021 has been filed by

various personnel of levies force, which included -

Sepoys, Carpenters, Mason, Céok, Tz;i'lors, Dhobi
and P’ainter:' All " (hese petitioners lié\-'(t heen!
'a‘p;irchcﬁdihg their retirement on redching the age the
respective ages of retirement in thebr_eva!ent Rules.
They have raisel a number of pbjcctions to the
prevalent Rg?qs in t}!‘cir writ petition ‘b'ut'l ux%less ::md
until the preval'ent~ Ruleg are declared ﬁit’ra-v'ircs, nuii

and void for any reason, they do not have a prima

facie case for staying opcration of the Rules and °

}
‘.

!

!

f

—————
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incre: mx\g, 1 their age of retirement.
3 I W.P Nos. 1187-M12021, 1206-M/;,021
‘207-1\‘}/2-07‘ md SE-M2O22, et ‘ionerc are' Paruy

aggrieved of intcrim orders of (his Couvt passed it

. W.P No. 2210-P2021 gmIZWiR=NG—7IZ-MI02T,

whereby»l‘ur'hcrf'\ppomtmems mfall the lév:esrm?‘

mzmmmmm To said extent, their -

wril pelitions "arc not at all maintainable but they

" have also been seeking a restrairing order against

their retirement and have raised grievances against
the impugned Rules as well, which are holding the
field at the moment. An ad-interim injﬁnction in on2
¢ase :cannot Bc ch'a}lchged by 'ﬁli.:pg a separatc writ

pclltson. So far us gnevances of the petitioness

arising from the prevalent Rules are concerned, such

grievances may bé heard by the larger Bench finally
but at the¢ moment, they were not found having a
prima facie case for gg’;p;gn@i':‘ig:vpcvmiio‘il;of:t_}m

Rulesyandsextendingrtheir age of retivement? Inscsse,
!

Witeres wviredrofithe IaW“or'Rulcs are: chaliengcd‘:lhcn

interim-3 relie%annottwntcd' Reliance in th:s“
respect may be pIaced on judgments of tlie Hon b

Supremc Ccun. of Pakistan given in thclc’lsc .of

Fedcration '€ P:‘)kistan»\'S'- Aigzaz_Ahsan_and

-

previeey
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" AliKhan Tat'oi reported as 1993 SCMR 2350.

© grant-of thetinterisn relief. The ad-interiin injunction

5, . This Couwt vide it judgment dated”

| jurisdiction of this Court was barrcd On said issue I.

another reported as PLD 1989 Supreme Court 61 ,.

and the case of Aijaz_Ali Xhan Jatoi vs. Liaquat

4 - il 'f;ﬁfw" f-whzit has Beei™ dncl““"‘ fia-raig

PR

p_é_fiti(incrs“cgii'm?’nolt‘ﬁstablislﬁ”a‘ prina faciey cg.sg‘:fo“r
: ; . V. |

goranted in- W.P No. 732-M/2021 vide order dated |
Ay

24:11.2021 as well as {he . ad-interim "in"juncﬁon
gfaﬁied in-W.P No. 1252-M/2021 vide order"daféd
11101.2022, m WP No. 1187-M/2021 vndc order
. ated 08.12. 2071, in WP No. 1706 -M/2021 vide
orc.u datcd 13 122021, in W.P No. 1‘7"”3}4" 2219
\'Jdc order: dated- 15.12.2021 and in W.P No. :4-wI/
2022 vide ordcr dated 30.12.2021, yarey-hereby

recalled®™ - |

Lo

24.03.2021 rencered in the case of Ikramullah and

another vs. 'Depntv Commissioner/Commandant.

Dir Levies vamcml Dzstrlct Dir U'mcr and

others (W.P No. 528- MIZOIQ lmd held that l»vwc

personncl had been civil serv'mts and as such

" this Co'xrt vide order dated 30.06.2021 passed in W. 1’ |

No..367-M/2021 h'\d requested for constxtutxon of al

i deb

0.2) " HONBLEMR WB&MMA&I
HQURA HA LI ¢ $PABAIMAY
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larger Bench for

involved therein, whlch cases have already been

pendmg before largcr Bench of thns Court constxmted

the instant cases also requires considcration of the
larécr Bench. Office is directed to send. these
conn.ectcd cases to the Principal Seat for placing
same befor; How'ble the Chief Justice for
appropriate orders in respect of its ﬁxati-on before 1her

larger Bench constituted for determining the status of’{

levies persornel and the forum available to' them. .

'AMINE
Peshawar High Court, Mingora/Dar-uhazz, St
Nertrred Under Aride 17 of Qaross o Shabads OdeutSH

S.No-—

Nathe of Applicant-—t (2]
Date of Préscntatlon of {pp!rcani J-Z --.70,?- a
Date of Complation of Coples--- & / .
No of Coples ‘ / .
Utgent Fes Z;I / o /
Fee Charged

ﬂém"/ Xz

Date of Dalivery of Coples:

consideration of the questionéﬂ

v .
at the Principal Seat! The question of jurisdiction in

.
]
.

X oMy  [IHIIAQ FOAAIY
(o) nms ] um%& 1‘?0#"%"?1”&9

T
G
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———
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w-?} GOVERNME Mw RENBER PAKHTUNMIC A

Sl - H@l%ﬁus &F M BAL AFEATRS DEPARTHMERNT
or -
SO (Police-I)HDI2-1/2020/Malakanc
' Dated Peshawar the 18-6-2021

To : ~

The Commissions?s,

- Malakand, Hazara and Kohat Divisions.
Khyber Pakhtunkhwa
Subject: -

MINUTES OF THE MESTING OF &E‘éO’fﬂAL‘{ COMMITTEE Y"L N 28-
04-207] REGARDING FEDERAL LEVIES AULES 2043

Dear Sir,

1 am directed to forvard herewith & copy of the minutes of the meeting in rfo
Anomely Committee held on 28-04-2021 vide notification dated 20-4-2021 under the

Chairmanship of Special Secretaw-‘%l Hema Departmant regaiding Fadersl Levies Rules 2013
for further necessary action plesse.

Encis: as above:-

“Yours faithfully,

8eclion Cffice ohce-zi)
?h, No. 091- 9?10503

. . % No. 9210201
""" 4. Peputy Commissloners, Dir upper, Dir Lower, Chite Uppar, Chitral Lower, Swat
- Matakand Bannu, Lekki Marwat, Karak, Kohet, Hangu & Torghar
2. PS to Special Secretary-Il Home Department
3. PA to Additional Secretary (Security) Home Dapatiment

4. PAto DS (Police) Home Departiment
Sectlon Ofﬁc%olize-ﬂ)

5. Master file SO Police i1

cdramn
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PIRUTES OF TRE MEETIRG OF aMUMALY COMMITIRS B

«Qﬁme‘“@“* _DATED 204381 U\u) e TANSHiE OF_SPECiax
TR T O e B LA TR

M;:mtm‘g;ﬂm i 7VIEE RULES 2083

HEELD O Z_QG'L%’N Viok
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(

The subject meeting heid under the Cheirman Ship of Special Secretary-11

" Home department on 26-04.2021. The Feliowing suended (e, m*etmp

B 1 Mr. Muharmiad Ami Additioaa) {Seceatary) Seﬂvmy Hom= Department

M. Sehangir Azam DS (Police) Home Department

M. Muhammad Shoaib DC Dir Upper

fy, . Asghar Asad SO (Policz) Home Departracat

v, M. Sajid Ahmad, Secretary to Commission Kohat -

Cvi M Ghulem Mustafa Superintendent DC Dir Upper
vii, Mr. Hakim Zada Superinwendent DGV
vill. M. Razaullah Assistant DC Dir Upper

ii.
i,

Malakang

2. “The chair started the ihekting with the introduction of anomalies in the wake

of recent amendments in levies Rules 2013. The wpresentétivc of Comtnissioner Koba

Fighlighted that 103 officials of District Hangu, Karak and Kohat have been retired since
* jssuance of fresh notification daIPd 22-3-2021, Whife representatives of Commizsicner

Malakand Division stated that ﬁoca! 8 levies officials have been retired since recsmt
amm(.men‘s m {avies vaes 20 la
2

~r

1t 'was deciced thet a c«molad'\ted list of those levies officials who have been

retired may be compiled by the represersetive of Conunissioners Malakand/Kohst and
may be shared with this forum. ,
4, The members of the committee eaised the pomt thet basic qualifications for

recruitment for levy sepoy may be considerac a3 Matic. Secondly the forum also decided
that the pay scales of the levy oflicials which should be Up-graded and 1o remove the
pudget anomaly which have teken place afles merger of levies in FATA

5. After. threadbere discussions, the following further decision has been taken
by the *" cominittes * ‘which il

) be placed befors the competemt forum for
consideration/approval

- Sehedule -1

‘ 3. No - §:ns{a o the Pust/ Rusx
[]

sz",e"s:r?t-ﬂrx for Broipotion 3.&":03'33 of Scn’i;eT
. R bt 4)
Age

oy Mrior (BS-16)" i e b

1 Yibodar Mrjor {BS-16) ?: :Pbss of Sealority-cym. | Thity Seven Yedrs ot'—!
| propesed (RS-16). e fron smongst (he | service or Three Yoo
o 5uiing Ipermedime § Service es Subeda? Mz}
Cresiiientior ot Sty Yers of "S"'

whickever Is earicr i

]
i : - {
..—-'-"-"-"'—""--‘." h TS e | ._u“-—-—w--'"‘"

i =

ey o ——
4
0
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Subedar (88-13)
Proposed (BS<14)

TR T e g v g
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avrearng

By promotion, on the basis of
Senlority Cutx Fitness In the
" Tubowing manner, namely:

{i} Fifty Percent (50%)
from  amonpst the
Naib Subedars having
intermediate
qualification;

OR
I no  intermediate
qualified candidate is
avafiable, then SSC
gualifie] amongst the
Naib  Subecars  on
seaiority  cumsfiness
basis '

() Fifty Percent (509%)
from amongst Naib
Subedars haying
Secondary School
Certificete

Thity Five Yems o5 !
service or Five Yo' |
sarvice as Subedar or sixy |
years of age whichever is |
aarlier

3. Naib Subedur (BS.11)
Proposed (BS-11)

By promotich, on the basis af
Senjority Cum Fitaess In the
follawing nianner, narnely:

{i) Fiky DPereent (50%) from
ansoisst the Hawaldars having
intarmediate quatifieation;

OR - :
1l no intermediate nualified is
availuble, (hen SSC qualified
amongst  the Havaldars  on
seaterity cuttefitacss basiy

GWPiRy Percent (50%) fiom
amangst  Hawaldars  on
sepiprity sum-fitdess hasis

Thirty  Theee  Years
Service o Seven Yuars' |
Servize ag Naih Subedaror
Sixty Yems of age
whichever is eatlicr.

7T Havaidar (BS-08)
| Proposed (BS-9)

Thirty One vears of
service or Three yewrs of
service a8 Hawaldey or
Fifty one years of age,
whichever is carfier.
Pepnosed nuendmier;
Thirty one year service or
tikty one year of age

5 Nalk (B5-07)
Proposed (BS-8)

‘| Twenty ning yeay of
§ Service of fordy ning voar

whichever is earlier i
Twonty Nine yeus of .
service or Threo years of
serviee gy Nafk or Forty
Eight yeats of aga,
whichever is eudicr,
Lronosed smendinens

g [/aik (B5-06)
Proposad (85-0)

"é"' Taneat 1 RO

. o s v |
e B 3 S e
Matrits mav ¥e fensidered os mintig

! age whicheveris sarlicy

Twenty Soven yems of
servics or Thre years of
service as LeNaijk or Forty
Five years of age,
whichever ts earlivr.
Propgsed auensnient
Twenty sove yearsd
Service Gf forty Sevest YWt
e whichever is sl |

i

bR earm
Twveniy Five years 0!
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omuien - tlon Luoto
, “uota
1 (Sé:l:eldg}r Maior gz year service as : ‘iOO% - :
ubgdar or 19 years of
i
2 Subedar 02 year servies as 100% | - -
(BS-13) Naib Sibedar or 19
' vears ef service as
such )
3 Naib Subedsy 04 year service as 100% - - ]
| Bs-11) Hawaldar or 17 years
: of servics as such
4 Hawaldar 03 yoars of serviccas | 100% - . K
Bs-8) Naik or 13 yeers of
scrvice as such
$ Naik 03 years lan ;
) ¢t Naik or 08 ycars of
: total service as such
6 Lance Naik 05 vears of service as
sepoy o
7| Sepoy : - | 100% '
R IGER)) o S — -
'8 Head Armorer Five yems' seviccas | 100% - | S8C Quulification !
(BPS.5) Assistant Armorer ‘with certificate of
_ oo Armorer
9 Assistant Ammorer | - . 100% | SSC Qualification
(BPS-1) with certificate of
Armorer
6. The committee also observed that the length of service required for promotion is also Jess

in each cadre which also leads fo anomalies at the time of retirement.

7. - The casc will be sent te competent authority with consultation to law department that
whether afler (he amendwmerte in Fedess] levies rules 2012 retrospective effect can be given to bensfi

those officials wko huve been retired vide notification of even No of Home department owing 1o
previous amendment in lovies rules

The mecting endied with vote of thanks from and to the chair

LI BT TP
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;3'.‘0@191;" on tion Lusotn
_ T T Thueta
1 Subedar Maior 02 ycar scrvies as 100% - °
. | (B3-16) Subedar or 19 years of
' H
2 Subedmt 02 year service as 100% - -
: (BS.13) Naib Sibedar or 19
’ yeurs of service ay
such
3 Nuib Subeday 04 year sorviee as 100% - - |
| Bs-11) Hawaldar or 17 yaars
of servics as such N
4 Hawaldar 03 years of servicc 8s | 100% - - '
(Bs-8) Naik or 13 yeers of
scrvice as such
S Nuik 03 years lan |
¢¢ Nuik or 08 ycars of
total scrvice as such
§ Lance Naik 05 vears of scrvice as
scpoy -
7 | Sepoy . - 100%
(BS-7) - ' :
8 Head Armorer Five yeus' serviceas | 100% | - | 35C Qualificaion
(BPS-5) Assistant Armorsr with certificate of
. : Lo Armorer
9 Assistant Amorer | - . 100% | SSC Qualification
(BPS-1) i with certificate of
L Armorer
é. The committee also observed that the length of service required for promotion {s also Jess
in each cadre which alco leads lo anomalies at the time of retirement.
7. . The casc will be sent 16 competent authority with consulation to law deparimient that

whether afier the amendiuerts in Federsl Jevies rules 2013 retrospective effect can be given to bensfit

those officials who huve been retired vide r.fotii'zcation of even No of Home department owing 1o

previous amendment in; lovics rules

The meeting ended with vote of thunks from and to the chait

LY s

Scanned with CamScanner



Judgment Sheet

PESHAWAR HIGH COURT, PESHAWAR.

(JUDICIAL DEPARTMENT)
W.P.No.367-M/2021 with L.R,

CM Nos.1053/2021 & 1183/2022.
JUDGMENT

Date of hearing -~  20.11.2022.
Barrister Dr.Adnan for petitioners.
Mr.Sagqib Raza, A.A.G for the respondents.

S M ATTIQUE SHAH. J:- Through this
single judgment, w; shall also decide the
connected writ petitions bearing Nos.337-
M/2021, 406-M/2021, 503-M/2021, 514-
M/2021, 518-M/2021, 450-M/2021, 601-
M/2021, 681- M/2021, 632- M/2021, 919-

' M/2021, 968- M/2021, 980- M/2021, 1221-

M/2021, 1222-M/2021, 1252-M/2021, 2210-
P/2021, 2913-P/2021, 5092-P/2021, 5423-
Pr2021, and 5424-P/2021 as adjudication

of a common question of law and fact is

‘involved in all the petitions wherein the

petitioners have challenged the vires of
notification No. SO (Police-ll) HD/

MKD/Levies/Misc/2020 dated 22.03.2021

‘whereby on the basis of impugned office

order bearing No.128[DC/CSL dated

Peshawar Hi_g Court

s
S

e
T
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20.04.2021, they have been retired from
service with further prayer that they be
reinstated into service from the date of their

retirement i.e. 20.'04.2021 with ail back
benefits. In alternative, they have prayed
that th? respondents be directed to freat
them at par with erstwhile Federal Levies of
Federally Administrated Tribal Area (FATA)

and; absorb them in police and; grant them

full pensionary benefits.

2. Likewise in W.P.No0s.333-M/2021,

334-M/2021, 335-M/2021, 338-M/2021,

345-M/2021, 1026-M/2021, 1 035-M/2021,
1187-M/2021, 1206-M/2021, 1207-M/202 1,
34-M/2022, 212-M/202 and 993-P/2022 the
petitioners have made the following prayer:

#On acceptance of this writ
petition, the impugned Notification
'S0 (Police-ll) HD/ MKD/Levies/
Misc/2020 Is against law and the
fundamental rights guaranteed by
the Constitution of Islamic
Republic of Pakistan, 1973, may
be declared lilegal vold ab Initio
.and of no legal effects on the

rights of the petitioners.”

Peshawar

ATTES%‘D

EXA

1§h Court

s
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Similarly, In COC Nos.38-M/2021 in
W.P.No.367-M/2021 and COC No.436-
P/2022 in W.P.No,1335-P/2022 petitioners
seek initiation of contempt of court
proceedings against the respondents for
violating the order of this court dated
21.04.2021 passed in W.P.N0.367-M/2021.
3.  Brief facts of the case(s) are that the
petitioners were appointed in the “Swat
Levies Force” as Sepoys etc. and presently
terms and conditions of their services are
regulated by “Provincially Administrated
Tribal Areas Levies Force Regulation 2012"
whereunder besides PATA Levies Force
Rules, 2012, PATA Levies Force Service
(Amended) Rules 2013 were also framed.
Rule 17 of the Amended Rules 2013, deals
with the refirement of personnel of the
force, which was amended vide notification
dated 12.12.2013 in the mannet that “Al
the personnel shall retire as per
Schedule-lll and no extension In service
beyond retirement shall be granted”. On

14.07.2020, vide Notification. No.SO

EXA
Peshawa

ATIESTED
:)ﬁg ,Court_.
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(Police-W)HD/1-3, rule 17 was further
amended by deleting schedule-IV as “All
uniformed force shall retire from service
on attalning the age of supevannuation
l.e. Sixty (60) years or they may opt for
retirement after completion of twenty-
five (25) years regular service”.
Thereafter once again through certaln
modifications rule, 17 was amended by

giving life to the deleted schedule-lll of the

rules 2013 as under:-

sRetirement; All levy personnel
shall retire as per Schedule-lll
and no exténslon in service
after retirement shall be
granted.”

4. Being aggrieved from the ibid
amendment, the petitioners have filed the

instant petitions.
5. Pursuant to the directions of this
court respondents have filed their parawise
comments, wherein issuance of the desired
writs has been opposed.

6. Learned counsel representing the

petitioners vehemently argued that the

- ATTE

EXAMRNER

Pesh

] 8
[

:;l:.

awar High Court. -
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impugned Notification Is arbitrary, perverse,
lNegal, issued without tawful authority and
mala fide Intention just- to deprive the
pétitioners of their vested rights accrued in
thelr favour hence violative of their
fundamental rights guaranteed under the
Constitution and thus not sustainable in the
eye of law. That though the impugned
Nofification was issued under the regulation
2012. However, after the 25" Constitutional
amendlment, the said regulation does not
hold field, therefore, the impugned
Notiﬁcation is liable to be set aside.

7. Conversely, worthy AAG
representing the respondentg opposed the

arguments so advanced by learned counsel

representing the petitioners at the bar while .

arguing that after the 251 amendment the

Provincial Assembly  passed the
continuation of laws Act No.111 of 2019
through which the laws applicable to
erstwhile PATA were allowed to continue
including “Provincial Administered Tribal

Areas Levies Force Regulation, 2012 and;

: EXAM
o peshawar H
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therefore, the Impugned Notification was
issued per law which does noti require any
Interference by this court In lis writ
jurisdiction under Article 199 of the
Constitution. Further, petitioners are Civil
Servants, and; matter in question revolves
around the terms and conditions of their
service which is the exclusive domain of
the  Service Tribunal as such the
jurisdiction of this court Is barred given the
explicit provision of Article 212 of the
Constitution.

8.  Heard. Record perused.

9.  Before discussing merits of the case
we deem it appropriate to discuss the
background of the matter in hand to

properly comprehend the issue involved

- therein. It is worth mentioning that earfler

the services of the Levies Force were dealt

with under the Frontler Irregular Corps
(FIC) rules, 1962 which was substituted by
the “Provinclal Administered Tribal Areas
Levies Force Regulation, 2012 (regulation)

and under the sald regulation "PATA Levies
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Force (sorvice) Rules, 2012" werte framed
for Provincial Levies Force. While separate
service rules were also framed thereunder
for PATA Federal Levies Force performing
duties In “PATA” known as ‘PATA Federal
Levies Force Service (Amended) Rules
2013. Rule 17 of the ibid rules deals with
the retirement of the Levies personnel
which was amended from time to time.
However, petitioners have become
aggrieved from the impugned Notification
vide which the petitioners’ retirement age
was altered which is challenged by them
through instant petitions.

10. The main contention 'of the
petitioners is that after 25" amendment the
regulation has lost its efficacy and sanctity
and has become redundant, therefore, the
impugned amendment under the said
regulation is lllegal being void ab initio. It is
worth mentioning that after the 25"

amendment in 2018, both FATA & PATA
were merged in the province of Khyber

Pakhtunkhwa and Federal Leviss Force

Lo

ATTE
EXAMIMNER o i

. Peshawar High Court’
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Working In FATA was merged Into the
regular police of the province. Albeit, in
Malakand Division, Levies Force is still
regulated by "PATA Federal Levies Force
Service (Amended) Rules 2013 in view of
the Khyber Pakhtunkhwa Act No 111 of
2019 through which the laws prevatent in
erstwhile PATA at the time of 25"
at:nendment were allowed to continue
including regulation 2012 which still holds
the field and as such the same is a valid
instrument. Therefors, impugned
Notification ;'Jas issued by the respondents
with lawfu! authority.

11. Moving toward the status of the
petitioners it is worth mentioning that earller
this court while deciding W.P No 528-
M{2016 (lkramullah’s case) determined the
status of personne! of the Provincial Levies

Force as that of civil servants in the

following terms:-

- “19. The Provincial Levies Force
(“Force”) was grented statutory
cover ' through Khyber
Pakhtunkhwa Regulation No.1 of

- EXAMINE
- 'Peshawar Hig

2.
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2014 ("Regulation”). Paragraph
No.3 of the Regulation envisages
for constitution and establishment

of the Force and its functions., For

ease reference paragraph Nos. 3
end 4 of the Regulation are
reproduced as under:-

3. Power to constitute and
maintain by the Force and Its
functions.-- (1) Govemmen! may
constitute and rnaintain a Force for
performing the following functions,
namely:

ensuring securily of roads in PATA;
ensuring secunty and manning of
pigust;

guarding Govemment institutions
and instaliations; ‘
ensuring security of jails and
arrested criminals;

generally maintaining law and order
providing mobile escort to VIPs;
anti-smuggling aclivities especially
timber smuggling;

destruction of illicit crops;

serving of summons or procedures;
raid and ambush; and

such other functions as Govemment
may, by nolification in the official
Gazells, require the Force fo
perform.

(2)  In discharge of their functions,
officers and staff of the Force shall

Scanned with CamScanner



bo guided in accordance with this

Regulstion and the rules.
(3) The head of the Force shall

be Commendant in his respective
Jjunisdiction.

(4) Secretary to Govemment,
Home and Tnbal Affeirs Department
shall be the compelent authority of
the Force. '

(5) The Force shall consist of
such ranks and number of officers
and members and shall be

constituted in such manner as may

be prescnbead by rules.

(6) The officers and members of
the Force shall receive such pay,
pension, allowances and other
remunerations and shall enjoy such
leave and other privilages as may be

prescribed by rules.
(7)  The officers and members of

the Force shall wear such uniform as
may be prescribed by rules or
instructions.

(8) The administration ‘of the
Force shall vest in the Commandant
in  his  jurisdiction who shall
administer it in accordance with the
provisions of this Regula!)‘on, rules

and instructions.
(8 The  Commandant . shall

exercise his powers and perform his
functions under the  general
supervision and dimectlons of
Govemment.

A

" ATTESTED -
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4. Powers and duties of
ofﬂcers' and members of the
Force.—An-officer or member of the
Force shall-

(a) take eflactive measures for ensuning

' securnily of assigned jurisdiction and
for safaguarding against acts of
unlawful interference;

" (b) prevent unauthorized persons and -

vehicles from access to the territorial
Jurisdiction;

(c) take effective measures  for
preventing sabotage, placement of
car bombs, lefter bombs, dangerous
article and camiage of arms and
ammunition into the restricted area;

(d) use such arms and ammunition end
equipment es may be authorized by
the Commandant or an officer
authorized by him;

(6) search and armest without warrant

any person who he suspects of .

. endangering or attempting (o
endanger or having endangered the
safety of an Installation and may use
such force as may be necessary In
the discharge of his aforesaid duties;
and )

() perform such other legal functions as
the compelent authonly may- require
him to parform”.

20. The close perusal of the
Regulation would clearly show
that the Force is receiving its

salary from the Provincial

. EXA
. Peshawar.

25
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‘(b)
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‘Exchequer and performs the
poelicing service in the erstwhile
PATA.

»{. Havihg sald this, we would
now refer to the crucial Issue as to
whéther the employees of the
Force can be termed as a civil
servants and as such they cannot
maintain a constilutiona! petition
before this Court for enforcement
of the terms & conditions of thelr
service.

22. The connotation ‘civil
servant’ is defined and explained
in respect to the Province of
Khyber Pakhtunkhwa, in the Civil
Servants. Act, 1973 (“Act, 1973").
For ease reference, we would
refer to Section 2 (b) of Act, 1973,
;ﬂhich reads as under:-

*2. Definitions.—(1) In -this act,
unless the  context otherwise
roquires the following exprassions
shall have the mesnings hereby
respectively assigned to them, that is

fo say~

sssssercannovesa easn

“civil servant” means a person who is
8 member of a civil service of the
Province, or who holds a civil post in

connaction with the affalrs of the.

Province, but does not Include—

W he b e e nar..

bt s e

- Peshawar High Court
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@ person who is on daputation fo the
Province from the Federstion or any
other Province or other authonty;

a person who Is employed on
contract, or on work charged basis,
or who is paid from contingencies; or
a person who s & “worker” or
“workman™ as defined in the
Faclories Act, 1934 (Act XXV of
1934), or the Workman's
Compensation Act, 1923 (Act Vil of
1923)"

23. The perusal of the definition
would show that a member of a
civil service of the Province or
who holds a civil post in
connection with the affairs of the
Province Is civil semrvant. Al
Pakisian Services are ekplained
in Article 260 of the Constitution,

which reads as under:-

......................

................................................

ccccccccccccccccccc ‘.

*service of Pa'akisran” rmeans any
service, post.or office in connection
with. the affairs of the Federstion or
of a Province, and includss an All-
Pakistan Service, service in the
Armed Forces and any other servico
declared to be a service of Paklstan
by or under Act of [Majlls-e-Shoora

EXA
Peshawar

27
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{Pariament)] or of & Provincial
Assembly, but does not include
service as  Spesker, Depuly
Speaker, Chairman, Deputy
Chairman, Prime Minister, Federal
Minister, Minister of State, Chief
Minister, Provincial ~ Minister,
[Attomey-Generel], fAdvocate-
-General},] Perlisment Secretary] or
[Chalmman or member of a Law
Commission, Chaimman or member
of the Council of lslamid Ideology,
Special Assistant to the Prime
Minister, Adviser to the. Prime
Minister, Spacial Assistant {o & Chief
Minister, Adviserto & Chiaf Minister]
or member of a House or &
Provincial Assembly;

Whereas Arlicle 240 of the
Constitution envisages that:-

240, Subject to the Constitution, the
appointments fo and the conditions
of service of persons in the service
of Pakistan shall be determined ~

() eereemeinsnesnemsasinsitene

(b)  In the case of the services of
a Province and posts in connection
with the affairs of & Province, by or
under Act of the Provincial
Assembly.

Explanation.- In this Article, "All-
Pakistan Service” means a service
common fo the Federation and the
Provinces, which was In existence

immediately before the commencing

ATTE

EXAM
"’eshawar

% -

h Court
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day or which may be created by Act
of {Majlis-e-Shoora (Farliament)J".

24. The Phrase “performing in
.connection with the affairs of
Federation or for present matter
Province" was elaborately
explained in the case of

Salahuddin _and _2_others Vs,
Frontier Sugar Mills & Distillery
Ltd., Tokht Bhal and_10_others

(PLD 1975 Supreme Court 244).
In the sald judgment, the Apex
Court has held:

“Now, what is meant by the phrase
“performing functions in connection
with the affairs of the Fedesration or @
Province’. It is clear that the
reference is (0 govemmental or State
funct:ons, involving, in one from or
another, an element of exercise of
public power. The functions may be
the traditional police functions of the
State, involving the maintenance of
Jaw and order and other regulatory
activities; or they msy comprise

functions pertaining 10 gconomic

davelopment, social welfare,

education, public utility service and
other State enlorprises of an
Industrial or commercial nature.
Ordinarily, these.functions would be
berfon'ned by persons or agencies
directly appointed, controlled and
financed by the State, ie., by the

ATTE
EXA
. Peshawa

ER } 5‘
gh Court. % J

e e A WP RS AN AR se!.,bﬁ

Scanned with Ca:nSQénner



16

Federal Govemment or a Provincial
Government”.

A25. Admittedly, as evident from
the bare reading of paragraph-3 &
4 of the Regulation, the present
petitioners are performing policing
service in the erstwhile tribal area,
however, their terms and
conditions are being regulating
through Regulation No.1 of 2014
and after the omission of Article
247 from the Constitution; through
.a provincial statute i.e. the Khyber

Continuation of Laws in the

. Erstwhile Provincially Administered
Tribal Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. lIf of 2019),
the operation of Regulation No.1 of
2014 was continued. Thus, the
essential criteria for being a civil
servant is that the person holding
the post must perform his functions

‘in connection with the affairs of
Federation/Province and the termé
and condiions of his service
should be determined by or under
the Act of Parliament/Provincial
Assembly. The Apex Court in the
case of Federation of Pakistan
through Secretary, Ministry_of

Interior Interior __Dlvision ;
Islamabad and 2 others vs. RO- h :

ATT ED
EX INER .
Peshawar High (;_ourt_ o
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177._Ex-DSR_Muhammad_Hezlr
(1998 SCMR 1081), while daaling
with the case of an employee of
Pakistan Rangers has observed
that:

=7...Perusal of these nfes clearly
shows thet they are all emtraeing,
and therpfore, under the emendment
“of section 1 of the Pakistan Rangers
Ordinancs, these rules would prevail
ovor the Rules of 1973. The Pakistan
Rangers Ordinance was promulgated
to constitute o force cafled tho
Pokisten Rangers for the prolection of
and meintenance of order in the
border aress. Since with regerd to the
status of the members of the force the
Pakistan Rangars Ordinance is.sllent,
therefors, it can be safely said that
the employses of the Pakistan
Rangers will be deamed to ba civil
servanis es thay ere performing
duties in connection with affairs of the
Federation and hence under the
Service Tribunals Act, 1973, an
appesl by a member of the Pakistan
Rangers regarding a matter relating
{o terms and conditions of his service
is competent before the Feders!

Service Tribunal...”.

28. Similady, in the case of

Commandant, Frontler
Constabulary, _Khyber
akhtunkhws, Pes ang

. EXA
Péshawar |

LN
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others vs. Gul Raglb Khan and
others (2018 SCMR 903), the

Hon'ble Apex Court has elaborately
_examined service structure of the

employees of Frontier
Constabulary, which is established
under Frontier Constabulary Act
(Act-Xllly of 1915 Relevant
paragraphs of the said judgment
are reproduced as under:-
*6. Three broad fests for
ostablishing the status and character
of a civil servant emerge from the
Constitutional mendate of the afore- -
going Articles. Firstly, under Article . l
240(a) of the Constitution, : .
appointments to ‘and the terms and
" .conditions of service of the persons in
the ‘“service of Pakistan” are be
determined by or under Act of
Partiament. Secondly, by virtue of
Article 260 of the Constitution,
'service of Pakistan’ means any
sarvice, post or office in connection
with the affairs of the Federation.
Thirdly, under Adicle 212(1) (&) of the
Constitution, the exclusive jurisdiction
{o adjudicate disputes relating to the
terms and conditions of persons, who
are in the service of Pakistan vests in
an Administrative Tribunal, namely,
the Federal Service Tribunal. These
.tests .are mentioned’ - in  the

Muhammed Mubsen-us-Selam . case

Scanned with CamScanner
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ibid (af pp. 666-689 of the law reporf).
The definition of the term ‘civil
servent’ in the Act adopts the
Constitutional criteria given In Article
260 noted above lo reiferate that @
person who, Inter alia, holds a civil
post ‘i connection with the affeirs of
the Federation” including &ny such
post connectad with defence, to be a
civil servant. The larger Bench has in
this respect taken the logical step fo
incorporate (he requirements under
Article 240 (8) and 260 of the
_Constitution as the definitional criterfa
of the ferm' «civil servant” (at p. 682 of

the law report).
7. Having noticed the qualifying

criteria of & civil servant under the
law, it Is appropriate now o examing
the factusl matrix of the present
controversy. The FC was established
by the NWFP Constabulary Acl, {Act-
Xt of 1915 (‘Constabula_ry Act’).
Section 3 of the Constabulary Act
empowers the Federal Govemment (o

maintain the FC as a force *for the

bettar protection and

the externel frontiers of Pakistan

\yithin the limils of or edjolning North-
Wast Frontler or any part thereof.
Section 3-A of the Constabulary Act
authorises the Federal Govemment to
employ the FC outside the limits of or
edjoining the North-West  Frontier
Province In other parts of Pakistan for

ATT

EXA
Peshaw
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ihe  botler  profeadon  &d
bommicirtion 6f those pnns. Sechsn
511) of tho Act Ibid vecls the Federsi
Governmon!t with power {o cppok?
tho Commandan! and oiher pereons
including the District Conslebofery
Officors or Assision! Conslsbuiery
Officors of the Torce in one or £ore
districts. Seclion & delsgotes & he
District
Conctabulary Officer the power (o
appoirnit subordinoto officers In the
mannor proscribed -by Rufes mod2
under the Act.  The Federol
Governman!  oxorcised Its power
conforrod by Soction 21 of the

‘Constabulary Act, to framo tho NVWFP

Constabulary Rules, 1958

(*Constabulary Rules®), in order (0
provide the tems and condiions of
senvice of the cfivers and men in the
FC.

8. it will be obsened that the
‘matter of ferms and cond:tions of
sonvice of the respondent-ampicyees
of the FC, ere in the firs! plsce
rogulatad by the Conslebutsry Adl
ond elaborated pursuant thereto by
the FC Rules. The provisions made
by tho Constebulary Rules &w in
furtherance of end in exercise of the
power conferred by the Constebulary
Acl. Therefwe, the fenns and
ponditions o sends of the
employees of the FC are proscribed

ATTESTEN
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In the Act and the Rulss. The test lald
down In Aricle 240(a) of the
Constitution  requires that the
appointment to and the terms and
-conditions of service of posts in
coninection with the affairs of the
Federation and of a service of
Pakistan shall be determined by or
‘under an Act of' Parliament. The
expression by or under” in Article
240(a) of the Constitution authorizes
the terms and conditions of service of
a civil servant to be provided both by
statute or by statutory rules. The
provision made in the Constabulary
Act and the Constabulary Rules,
therefore, satisfy the Article 240(a)
test. The judgment in the Muhammad
Mubeen-ys-Salem case ibid

endorses this point of view:=
“g6.... The terms and conditions of

service of those employees, however,
are required to be specified under
Article 240 of the Constitution by or
under Act of the Partiament. Thus, the
conclusion would be that only those
persons, who are In the service of
Pakistan, as discussed hereinabove,
and If their terms and conditions are
govemed either by a slatufe or
statutory rulas, in terms of Article 240
of the Constitution, can seek remedy
pofore the Service Tribunals..”

27. Similarly, this Court in the

case of Gul Munir vs. The

ATTESTED,

|
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Government of Pakistan through
Secretary, Minlstry of States and
Frontler _ Reglons _ (SAFRON),
Islamabad and others (2019 PLC

(C.S) 645), on the basis of law laid
down by the Apex Court in

e i e s

Commandant, Frontier
Constabulary Khyber

Pakhtunkhwa, Peshawar's case

(2018 SCMR 903), while dealing
with the case of Federal Levies

Force, which was established

through Federal Levies Force
Regulation, 2012 having the same
structure of service for s
employees/force as provided in
Regulation No. 1 of 2014 has held
that employees of the Federal
Levies Force whose terms and
conditions of service are governed
under Federal Levies Force
Regulation, 2012 are civil servants.
Keeping in view the above, the
Force established under Regulation

No. 1 of 2014 qualifies the criteria
of being civil servant in view of ils

composition, functions and duties

as per law laid down by the Apex
Court In the cases of Federatlon of
Pakistan __ through _ Secretary, |
. Ministry _of __Interlor {interlor
Dlvislon), Islamabad and 2 others : _
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5. RO- -DSR Muhammad

Nazlr (1998 SCMR 1081) and

Commanda tlor
Constabulary, _Khyber

Pakhtunkhwa, Peshawar and
others vs, Gul Raqlb Khan and

others (2018 SCMR 903), thus, the
preliminary objection raised by the

learned counsels  for the

respondents is sustained and

accordingly, the present petitions in
view of clear bar contained in
Adicle 212 of the Constitution are

not maintainable. The present

petitioners  may ogitate  their

grievances before the Provinclol
Services Tribunal. Hoviever, prior to
this judgment, the status of present
petitioners being 3 clvil servant was
not determined and in the similar
cases, the Apex Court in Gul Raglb

Khan's case (2018 SCMR 903}
has held that:
*11. It follows from the dicta laid

down above that the protection of the
border areas is & sovereign function
belonging to and performed by the
Federation. The ssme duty Is
performed equally | the present case

" by the FC not only on the frontiers of

KPK Province but also by .maintaining
order in other parts of Pakistan. For

discharging such functions, the
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servicos rondered by the FC have
diroct noxus with tho affairs of tho
Fetloration. Thorofore, tho ressons
given In the Muhammad Nazir case

(supra) fully apply here as well end we

hold that the employess of FC sre civil
servants. Insofar as the question of
competen! remedy in respect of
service disputes of FC men is
concemed, we hold that in a matter
relating to the tarms and conditions of
service of the respondent-employees
of the FC, an appes! before the
Federal Service Tribunal is avallable to
them as the exclusive remady under
the law. Accordingly, this remedy may
be availed by them within the statutory
period of limitation commencing from
the dato of issuance of certified copy
of this judgment. All these appeals
filad by the appellant-Commandant,
FC are according allowed In gbove

ferms”.

When case of the petitioners (PATA

Faderal Levies Force) was examined in

juxtaposition with the Provincial Levies
Force and ibid judgment, we observed that
service .of both the forces is governed
under the_ rules so framed under the
provisions ” of “Provincial Administered

Tribal Areas Levies Force Regulalion,

38
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2012°.  Therefore, we believe that the
status of petitioners Is that of civil servants
for all practical and material purposes, and
as such, the matter of terms and;
conditions of their service squarely falls
outside the ambit of writ jurisdiction of this
court given the explicit bar contained In
A.rticle 212 of the Constitution. As earlier
discussed service rules of the petitioners
(PATA Federal Levies Forcg) and
bmvin.cial Levies Force both were framed
under the provisions of “Provincial
Administered Tribal Areas Levigs Force
Regulation, 2012" and through the ibid
judgment, the personnel of Provincial
Levigs Force were declared as Civil
Servants after exhaustively discussing the
matter of Levies Force performing their
duties in PATA. Therefore, on the same
premisfe. we have no hesitation to hold that
the petitioners are Clvil Servants as their

service hfulﬁlls the entire criterla of Civil

Servants so-provided by the law. Learned

counsel representing the petitioners could

1
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not distinguish the status of petitioners
(PATA Federal Levies Force) vis a vis
Provincial Leavy Force in any manner, Both o
forces are performing their functions in the :
same area for the same object and;
purpose, and both are being maintained
ghroug‘h. the provincial  exchequer.
Therefore, the matters arising out of the
terms and; conditions of service of the

pétiioners are only amenable to the

jurisdiction of the Service Tribunal in terms

of Article 212 of the Constitution.

So far as the contention of petitioners
that they have challenged the vires of the
impugned Notification and as such the
same are not amenable to the jurisdiction
of the Service Tribunal is concerned,
suffice it to state that it has long been
settled that Service Tribunal has ample
jul:isdic':tion to deal with the Issue of vires of
the law and rules framed thereunder. 2015
SCMR 253 NATIONAL ASSEMBLY
SECRETARIAT through Sectrary V.-
MANZOOR AHMAD and others.
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Therefore, the contention so agitated at the
bar Is misconcelved and as stich repelled.

In view thereof, the status of
i

petitioners has been declared as that of
Civil Servants and the matter in question
revolves around the terms and; conaitions
of their service which does fall outside the

jurisdiction of this court given the baring \

provision of Article 212 of the Constitution '

and as such instant petitions are dismissed; : '

being not maintainable. However, the | !

petiioners may approach the worthy .

Service Tribunat for the redressal of their 1

grievance if so advised. Albeit, earlier the |
!

status of petitioners being civil servants
was not determined, therefore, the

pe'titioners may avail the remedy of appeal

within the statutory period of limitation

commencing from the date of Issuance of

the certified copy of ihis_judgment in terms

of the judgment of august apex court in Gu!

Ragib khan's case 2018 SCMR 903, ’i

cocC Nos.38-M/2021 in

W P.No.367-M/2021 and; COC No.436-

%11%&;@
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W.P.No.1335-P/2022 are

dismissed for having become infructuous.
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W/’”
DGE

-
==

Announced. . JUDGE
D1.28/11/2022.

HON'BLE MRJUSTICE LAL JAN KHATTAK,
HON'BLE MR.JUSTICE $ M ATTIQUE SHAH &

(AR R3eaN Sourt Ssrwbery)

W

'-" at

el "

: /7'*,,,%,..,,‘9_/’"

Yz

A oy,
Reaa T Ec g On‘ma %

47 DEC 2022

i
i

Scanned with CamScanner




= e

L -

A Y
P 2, } L
T %44  INTHESUPREMECOURTOE PAKISTAN

M {Appellate Jurlsdiction)

" . CaseNo. CPLA No.46:1/2022
Tltlg: ‘Government of Khyber Pakhtunklwa through Chicf Secretafy,
Peshawar & others VS Muhammad Saleem & others .

SUBJECT: APPLICATION FOR EARLY HEARING & TRANSTE

CATEGORY OFCASE:  Reinstatement in Service ss Hawaldars, Notks, Lance Nalk,
Sepoys

BRIEF OF CASE FROM TRIAL COURT TO IMPUGNED ORDGR):

Nature_of Proceeding before lower Court- {COC Petition) before the Hon'ble
Peshawar High Court, Mingora Bench (Dar-Ul-Qaza), Swat asking for implementation
of .the judgment and order dated 23-11-2022 which is impugned. before this august
Court in CPLA No. 46-P/ 2022, '

elicf claimed in_main case. That the impugned Judgment & Order dated
23/11/2022 passed in Writ Petition No. 1283-M/2022 be suspended and status quo be
granted, .

GROUND/ REASON OF URGENCY:

1. Respondent filed COC Petition before the Hon'ble Peshawar High Court

Mingora Bench l?ar-Ulbam, Swat for implémentation of impugned order dated

B/]l/zﬁ?l'crotsndso-c-’OCNo.‘l. /2022 aee aliag

2, Honble Poshowar High Coust, Mingota Bench {Dar-Ul-Qaza), Swat directed the
Woners to came up with implementation order or with Petitioner No, 1 for

proceedingsin the Instant petition, in accordance with law.

That If the impugned Judgment & Order is not compiled it will cause irreparable
loss to the' petitioners’ and olso Indulge the petitioners in multiplicity of

litigations. ©

.

PROOF OF URGENCY: 2] Astached ("I Notattached
PRAYER: :

It is respectfuliy pra od that the Petition
Islamabad and be fixed 1g_l_hc znd We_clf of FI_.‘PN;Q, 2023.,»

. o ) UN;)RB:PAK’!_NG:
Certified that 1hs Ls 19 application by the AOR/Appllcant forcarly flxatlon of instant gose, :

MY Saadullah Jandoll)
Advocate-on-Record
‘Supreme Court of Pakistan
For Government/Pelltioners -
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