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BEFORE THE HON^ABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

12(2) CPC PETITION NO.

Secretary, Administration Department. .(Petitioner)

Versus

1. Mr. Khan Bahadar, Driver, Higher Education Department.
2. Secretary Higher Education Department............................... (Respondents)

Application under Section 12(2), of Civil Procedure Code 1906, for setting aside
the iudement/order dated 31-05-2022 obtained by Respondent No. 1 on the basis
of fraud, mis-representation and concealment of facts from the Hon*ble Service
Tribunal Peshawar in Service Appeal No. 1011/2012

RESPECTFULLY SHEWETH;

The Petitioner presents their grievance as under:-

A. That since bifurcation of E&A Department in 2001, the posts of Driver, being 

centralized cadre posts, on the basis of relevant function enumerated under E&A 

Department in Schedule-II of the Rules of Business, 1985, is filled by initial 
recruitment through Departmental Selection Committee under the Chairmanship of 

Secretary Administration.

B. That Respondent No. 01 was appointed as Driver (BS-04) by the Respondent No. 02 

(Higher Education Department) (Annex-A) for which Respondent No.02 was not 

competent to appoint a Driver at the strength of Administration Department.

C. Hence, Respondent No. 02 (Higher Education Department) in compliance of 

directions of Administration Department, terminated Respondent No. 01 on 

16-08-2012 being not appointed according to the rules/regulation.

D. Thus the appointment order of the Respondent No. 01 (Mr. Khan Bahadar, Driver) 

was issued by incompetent Authority and it was void ab-initio hence, under the law, 

no vested right accrued to the petitioner as a result of appointment passed by 

incompetent authority.
E. That the Respondent No.l (Mr. Khan Bahadar, Driver) was re-appointed as Driver in 

Govt. Girls College Hayatabad Peshawar on 04-12-2012 after his termination on 

16-08-2012 by Respondent No.02 (Higher Education Department) (Annex-B).

F. That Respondent No.l (Mr. Khan Bahadar, Driver) had filed an appeal prior to his re­

appointment on 14-09-2012 in the Khyber Pakhtunkhwa Services Tribunal.

G. That the Hon’ble Service Tribunal vide judgment dated 31-05-2022 (Annex-C) 

allowed the appeal and directed the Respondent No.02 (Higher Education
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Department) to re-instate the Respondent No. 01 (Mr. Khan Bahadar, Driver) in 

service with effect from 16-08-2012 with all back benefits./

H. That Respondent No. 01 (Mr. Khan Bahadar, Driver) got judgment in his favor on the 

basis of fraud and concealment of material facts from the Hon’ble Service Tribunal. 

That during the claimed period for re-instatement into service, he remained employed 

in Govt. Girls Degree College Hayatabad and received regular salaries

1.

and other
benefits for the said period up-to date which is clear from his Service Book 

(Annex-D) which is a proof of his being in-service till date.

J. That the Respondent No. 01 deliberately concealed the actual fact from this Hon’ble 

Tribunal that the Respondent No.Ol (Mr. Khan Bahadar, Driver) was re-appointed 

and is still in-service drawing salaries and other benefits from Higher Education 

Department for the period which is mentioned in ibid Judgment of the Hon’ble 

Service Tribunal.

K. That the Petitioner (Secretary Administration) was not heard properly to explain the 

real position of the Respondent No.Ol that he is still in-service and his plea for re­

instatement into service alongwith all back benefits is infinctuous and baseless rather 

misleading, fraudulent and illegal void ab-initio.

L. That if the Respondent No. 1 is re-instated into service in pursuance of the Judgment 

of Service Tribunal, it would mean double appointment/employment of the of the 

Respondent No. 1 under the same Govt. i.e. Government of Khyber Pakhtunkhwa.

M. That if the judgment of Service Tribunal is implemented and the Respondent No. 1 
receives all back benefits, it would mean double remuneration/salaries for 

Respondent No. 1 for the same period of time.

N. Thus the order arrived at by the Hon’ble Tribunal merits dismissal and subsequent 

release of the salary of the Petitioner (Secretary Administration) which was attached 

on 06-02-2023.

Praver:-

In view of the above facts, it is, therefore, most respectfully requested that while 

allowing this petition, the Judgment dated 31-05-2022 may be set aside on the 

basis of concealment of facts from the Hon’ble Tribunal with heavy cost.

dl^
Secretary,

Administration Department.
(Petitioner)



<1i BEFORE THE_HON*BLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR
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12(2) CPC PETITION NO. 
IN S.A NO. 1011/2012

i-'

1. Chief Secretary, Khyber Pakhtunkhwa.
2. Secretary, Administration Department  .................... ;...

VERSUS
1. Mr. Khan Bahadur, Driver, Higher Education Department.
2. Secretary, Higher Education Department..........................

Petitioners

■ tRespondents I

AFFIDAVIT

I, Majid Hannan Lodhi. Section Officer (Litigation) BPS-17, Judicial Wing, 
Establishment Department, Govt, of Khyber Pakhtunkhwa do hereby solemnly declare that 
contents of the reply to Show-Cause are correct to the best of my knowledge and record and 

nothing has been concealed from this Hon’ble Tribunal.

DEPONENiT

No. 13503-8092069-1

Contact No. 0333-6253335
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■ 1Dated Peshawar the -I®*,October, 2011-
.■-:,r'':F-. 'V: 1^'—'•; ..*

’* ORDER:: / • ,*
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NO.SOG/HE/PF/KlAri ftWh^rt^i./iinii‘ N

made' v.de^ imdficatiom No.-SbA;VI(^P)l-13h Mri xhari: :

. ; Dmtriet Charsadda .s • . :
'?W0ln^d:;as driver'^.04)^^ ■ .
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.■ existing policy;;. 
ii.

to annual increment ai per

. He shall be governed by .the WFP Civil Servants Act“1973 ar.d all tlie laws' - '
,. ., ?Pphcable:to:the Civil Servants and Rules made thereunder; ' '

, He shdl, .for all intents and:purp6ees, be' Civil Servant except for the purpose ' 
of pension .or gratuity. In lieu of pension and gratuity, he shall be entitled to ' .

^ SlnTm' Trhp r“'‘‘ by him towards Contributoiy . •.
' hS^/rT' contributions made by Government to
■ his. account m the smd hind, in the prescribed manner ■

'* :»»;:

^ • ■He. .shdl ., . produce . -a .Medical. 'Certificate ..' of .'fitness .i-rom Medical '
,Supei^tendent,,SeTOces Hospital, Peshawarr before.joining duties in the Civil ., ' 
S.ccre^nat, as required under the rules.
He has to join at ■liis.-.pwii'expenses^' ■ ■

■ periodWtVi^J years under Rule I'driVof."'
NWPCiViI Se^antXAppoihtmem^Promotion&Tfahsfer), Ru)eS: ■' J ''

If he accepts-.the post On tiiese'- condid^ 

undersigned mtidhHdays.bf the, receipt of ^
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VI.
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mlf t2. report for .duty to .fe:-' '
I
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SECRETARY HIGHER EDUCATION»• ,
Hndst. No & Dflfe f^v<^n ’ ■;

A copy of the above is fonvarded for information tp the:-- -
t

^^9'?ecretary, jFiigher.Education Departme^^^^^ ■.' ■■
arid Kundi.4-- .■■ PA'toDS:(Admnj;,.Higb.er.EducatiomDeptt- ■
uivoc-u'.>CaTRoqor4 5-. . ,Mr.lChah.Bahadar's/0'Wa2i.r.RW, R/O VUiaoe Go! ■
pr0.--n.d of,t ^ Shpdag/pistrict Charsadda. ■ . . • ■ *. ■■ ■ .

/ . -6:-. -• ^Account^'t,.Higher .'Education Deptt; ■ .
\

[l

. iixAL'v/k. V- V X /f? .■■ \ ;r<.
IWADl ^' ■

SECTION OFFICER (E:3tt:\^ Ao’mnj ;

:.V-. •ii*'... . •• V. .
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OF THIi: PRINCIPAL GOVT: Gmi.S DEGRKE COLLEGli: HAYATABAD

" ' fPKSHAWAH).
M>'w. I'.;

■ i'-'
•i-OFFICE ORnr.Ri .

■ 'Consequent upon the |•cconlnlClulHtlon of the Dcpnrlmcnt Selection Committee, the undersigned is 
' nppolni Mr. Khnn Bnlmdnr S/0 Wnzir Klian Ciindidalc against the vacant post in BPS'04 as

Driver (5200430-12100) pulse usual allowances n.s admissible under the rules from the date of taking 
over charge on the terms and conditions mentioned below at OOC.I luyalabad (Peshawar).

t

■e

TKRMS A CONDITIONS.
I1. llicir appointment is purely on temporary basis, and ns per Govt. Policcy

2. Tlicy should produce health and age certificate from the Civil Surgeon Peshawar
3. Ilicir SciA'ice arc liable to termination on one month notice from either side, fn case of 

resignation without notice one pay shall be forfeited to the Government.
4. No. pension benefits whatsoever is allowed.
5. ntey sliall be governed by such rules and regulations os framed from lime to time by the Govt.
6. Charge report should be submitted to all concerned.
7. No.G.P.Fund contribution will be made; however they will contribute 10% of pay towards 

C.P.Pund.

PRINCIPAL
GOVT; GIRLS DEGREE COLLEGE 

HAYATABAD (PESHAWAR)

/Applis: i/-Lv-Endst.No. Date /2012

Copy of the above is forwarded for information to the:-

•1. Accountant General Khyber Pakhtunkhwa Peshawar.
■ .2. The Director of Higher Education Peshawan

3. The Accountant local College.
4. The Class-lV concerned.

;
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ORDER:- . ; wHER^S,.:-.Mr. Khan Bahadur

was appoihted a. Dh^^^ ^ -

Rahadar/2611.,>|r> gnO/HE/PF/Kn^

codal formalities 

01-10-2011.

ore'^adlliretsMncZ^.. -*

iiI;2.

It II
t

31-7-2012 t

Chief Secrethry. K.hyber
3. WHEREAS,, the final decision in the flatter,
pakhtunkhwa vide a note date

the reciuest.of.this
3 on 16‘: •

examination-Qf the case !t.

8-2012,

\,

•1;in Higher Education 

Bahadur as Driver .
the Competent.Authority

ervices of Mr: KhanIn view of the above,
Department hereby terminates the se5. i

.f 16*8-2012 SECRETARY TO.
govt, ofkhyber pakhtum
higher EDUCATION DEPAF

w.e ' -. KHWA ' ; 
■"MENT ' , ■

I

I

■ i

KTcr
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-Official concerned. /'^/•(/" --V? ' / .
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i-
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESKWAR

Service Appeal No. 1011/2012k

■

1 .
BEFORE: MRS. ROZINAREHMAN ... MEMBER Q)■

j

I
...MEMBER E)MISS. FAREEHA PAUL

Khan Bahadur Ex-Driver Higher Education Department, Peshawar.%
I (Appellant)

t'

VERSUS

1. The Chief Secretary Govt, of Khyber Pakhtunkhwa, Peshawar.
2. The Secretary Higher Education Govt, of Khyber Pakhtunkhwa, 

Peshawar.
3. The Secretary Administration Department of Govt, of Khyber 

Pakhtunkhwa, Peshawar.
4. Mr. Jan Bahadur Driver, Higher Education Department Peshawar. ...

(Respondents)t

k

Mr. Ashraf Ali Khattak 
Advocate

I. For Appellant
■-

r i;

: Mr. Muhammad Riaz Paindakhel 
Assit Advocate General For respondentsI.

i
L?'.

...14.09.2012
...31.05.2022
31.05.2022

Date of Institution 
Date of Hearing.... 

Date of Decision.....

JUDGEMENT

FAREEHA PAUL. MEMBER (Eh The service appeal in hand has been

instituted under Section 4 of the Khyber Pakhtunkhwa Service Tribe Act, 1974, 

against the impugned order dated 16.08.2012 whereby service of the appellant 

had been terminated and order dated 10.09.2012 whereby his departmental

.

appeal was rejected
CERTii-i^C TO BE TRUE

Farid U!iGh Kundi 
Afjvoc^te-or!-F^c-cord 

Supreme Ccu.i of j-v-Kisiaa
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C. ' the best-of - liiS: . -.;' assumed ' Kfs>duty ,and■' started: - sSrvjng. :tci. ;Peshawar; .
r ' ■: capabilities and np: complaint .was ever lodged :agaiiist hiro^chiring.ats entire ■ ^,r

;■

■:

• ;*•
i: service period: ;Suddeniyhis?ervices were terniinated by the depd^radntlvide ,

t -t order dated 16.08.2G12'on the'ground that anothet'Driver, .Mr.'Jan Eahadun, .
! b " ■■ ",

t •

t
‘ i

of appellant by the AdrniiMStration' , , 

Pakhtunkhwa vide its ■ order .dated - .

had been . appointed ■ on die -post

Government of Kiiyber ■

i.

Department

’ ' 12.07.2012. Aggi-reyed from the impugned
I termination order appeilant,.

was regretted ‘ -7

• 1) .

. ,•
■ •V preferred'departmental appeal dated 28.08.201.2 but the.^ame 

■ 'vide letter dated 10.09.2012 on the-grouiid :that termination order had been

'1

:
I . % * ^

■.. issued', on. direction: .of .respondent' Noi i, '.the: Chief; Secrpia.^ ;Js:hyber ^f
;

i
i- ■ Palditunlch-Wa. Hence the instant seivice appeal.: ■
I. • '

|l>.

.Respondents':vyere put. oh notice''-who .submitted wridim. •.^plksC .

' W.e-'have'heard .the leaifisd .counsel I'or the aiypeilaiit.

t 3.
f: V
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comments on the.appeal.
*•

learned AssiStajit Advocate^ Gieneral and perused'dieI *!;. . as_well as thejle

w.ith connected:'doGuinehts in detail. ;
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2 Brief facts of the case, as given in the memorandum of appeal, are that 

the appellant was appointed as driver (BPS-04) on regular basis vide 

order dated 01.10.2012 by Higher Education Department Khyber 

Pakhtunkhwa Peshawar. He assumed his duty and started serving to the 

best of his capabilities and no complaint was ever lodged against him 

during his entire service period. Suddenly his services were terminated 

by the department vide order dated 16.08.2012 on the ground that 

another Driver, Mr. Jan Bahadur, had been appointed on the post of 

appellant by the Administration Department Government of Khyber 

Pakhtunldiwa vide its order dated 12.07.2012. Aggrieved from the 

impugned termination order appellant preferred departmental appeal 
dated 28.08.2012 but the same was regretted vide letter dated 10.09.2012 

on the ground that termination order had been issued on direction of 

respondent No. 1, the Chief Secretary IQiyber Pakhtunlchwa. Hence the 

instant service appeal.

3. Respondents were put on notice who submitted written, replies/ 

comments on the appeal. We have heard the learned counsel for the 

appellant as well as the learned Assistant Advocate General and perused 

the case file with connected documents in detail..•

4. Learned counsel for the appellant argued that respondents had in 

violation of Article 4 of the Constitution of Islamic Republic of Pakistan 

and that he was appointed on regular basis and services of regular 

employee could not be terminated without adhering to prescribed 

procedure. He further contended that neither a charge sheet and 

statement of allegation had served upon the appellant nor any inquiry 

had been conducted. The appellant was not given any opportunity of 

personal hearing, neither was any show

,
CERTIFIED TO BE T‘RU£ COPY?

Farict URah Kundl 
^ Advocale-on-Record
.'^upre/ns Ccurl of P-kislan

„
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notice'.served ,upOh’ -iiirn, ■.i'iis .services had' been tenhinated on Ihmsy
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cause’.:

gro,uiid"§.^rthfc$irice-'res.pbg.ddn^^^ 04'hk’d been appbm^ on; "tlie pbst of. . -

i^-'-appellant'dierefar^is'^erv canceiied. ■-

5. The'ieaiTied'Assistant Advocate deheraV argued-; that services of the

■ir

!

.^ij• >
V-
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• *,

•f •• V

appellant, were teirminated because Secretary: Administration d^paitmeht haid . .; r,

'r
y .\

appointed' 26'dnyers-in ,C.iVjl> S>tretariat ;vide brd.er d^^^ 12,07.2012 under ■

the powers vested in hini vide section 4(3) of Appointmenti^romotibn and --

“Initial

;.
''I
;

A•;
I

V 1
V

./Transfer' Rules ’ ■1989 7Gf^ the' .-recruitmept policy which, states 

recruitment to:posts.,in BPS-i5 and be.lo.W'pther.than the posts in the purview, 

of the Public Service Conunission, in alithe departments-.shall coniinuc; to be ■ '

, made iii accordance, with Rule 10,.-11 and ■ 12 .'(Pait-III) . of the lvhyber 

Palditunlchwa. Civil Servants (Appointment, Promotion and Transfer) Rules, 

1989, the criteria as laid'down in S(feGAD.letter No. SORI(S&.G/JD)4-I/75,' 

dated 11.02.1987 and tlie zonal -allocation;-fobnula contained in S&^Ap^ . 

iiotihcation No;SOSJn(S&GAr))3-39/70 dated-0il9.1973 as;amended from ■ ■ G 

.Since appointment of the appellant was neidier in accordance . ■ 

with Section .'3'of (■Appointnient Promotion: and .Transfer) Rules- iior...in .. - 

accordance with fecfuitinerit policy therefore .it was cahcelled.
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6. After going through the entirenecord available before'us and licarjmg'tlie 

_gi;guments put forth by the learned Counsels' it-.is. clearThat appomi'm.er'u ord'ei 

■ of the appellant-was. issued by'die. Govt, of Khyber PayitunichAva Higher

''
•-

;

I-

i:

■ Education Department in the name of Secretly Higher Education who, i

opinion, is afespohsible person and it not expected that ■ he would-go against.j

the Appointment, Prorhotion and Transfer Rules 1989.-He issued that, order 

under Rule lO and sub rule 2.of APT rules which is very clear. dK-U-imtial ■

m our
.
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?!
cause notice served upon him. His services had been terminated on 

flimsy grounds that since respondent No. 04 had been appointed on the 

post of appellant therefore his services stood cancelled.

>

i

1 .

The learned Assistant Advocate General argued that services of the 

appellant were terminated because Secretary Administration department 

had appointed 26 drivers in Civil Secretariat vide order dated 12.07.2012 

under the powers vested in him vide section 4(3) of 

Appointment/Promotion and Transfer Rules 1989 of the recruitrhent 

policy which states, "Initial recruitment to posts in BPS-15 and below 

other than the posts in the purview of the Public Service Comfnission, in 

all the departments shall continue to be made in accordance with Rule 

10, 11 and 12 (Part-Ill) of the Khyber Pakhtunkhwa Civil Servants 

(Appointment, Promotion and Transfer) Rules, 1989, the criteria as laid 

down in S&GAD letter No. SORI(S&GAD)4-l/75, dated 11.02.1987 and the 

zonal allocation formula contained in S&GAD notification No. 

SOS.in(S&GAD)3-39/70 dated 02.10.1973 as amended from time to time." 

Since appointment of the appellant was neither in accordance with 

Section 3 of (Appointment Promotion and Transfer) Rules nor in 

accordance with recruitment policy therefore it was cancelled.

*

f

! E

:■

i.i I '

( :
III ►

L
I
i
‘f.. 6. After going through the entire record available before us and hearing 

the arguments put forth by the learned counsels it is clear that 

appointment order of the appellant was issued by the Govt, of Khyber 

Pakhtunkhwa Higher Education Department in the name of Secretary 

Higher Education who, in our opinion, is a responsible person and it not 

expected that he would go against the Appointment, Promotion and 

Transfer Rules 1989. He issued that order under Rule 10 and sub rule 2 of 

APT rules which is very clear that initial
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Heirs:
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