e BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,
| PESHAWAR. ' |
Service Appeal No. 1532/2019

Date of Institution .. 29.10.2019
Date of Decision ... 15.12.2021

Adil Ehsan S/0 Muhamméi:l Asif, R/O Garhi Mawaz Khan Kohat..
| .. (Appellant)
VERSUS |
Government of Khyber Pakhtunkhw'a through Siécretary

Elementary and Secondary Education -Khyber Pakhtunkhwa
Peshawar and two o.thers. '

, (Resbondehts)
MR. MUBARAK ZEB,
Advocate - . ‘ --- For appellant.
MR. MUHAMMAD RASHEED, '
Deputy District Attorney --- For respondents.
MR. SALAH-UD-DIN - MEMBER (JUDICIAL)

MR. ATIQ-UR-REHMAN WAZIR - - MEMBER (EXECUTIVE)

JUDGMENT:

SALAH-UD-DIN, MEMBER:-

Precise facts forming the background of the instant service
appeal are that the appellant was appointed as Chowkidar vide

 hotification dated 06.10.2011 and was posted in Government Girls

-Iz Degree Coﬂége KDA Kohat. During the course of his service,
: - disciplinary action was taken against the appellant on the groun‘d :

. of his absence from duty and he was terminated from service vide

order dated 11.03.2014. The apbeilant challenged the same

through filing of departmental appeal, which was regretted vide:

order dated 23.11.2018 on the ground that the same was time
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barred. The appellant has now approached this Tribunal through

filihg of instant service appeal for redressal of his grievance,

2. Notices were issued to the respondents, who submitted their

comments, wherein they refuted the assertions made by the

appellant in his appeat.

3. Learned counsel for the appellant has contended that the
absence of the appellant was not willful, rather he was unable to
attend his duty as he was falsely charged in a murder case; that
the appellant has been acquitted in the murder case and in view
of FR-54, the appellant is entitled to be reinstated in servicé with
all back benefits; that the inquiry proceedings were conducted at

the back of the appellant and he was not provided any opportunity

of personal hearing or self defense; that the relevant provisions of .

Khyber Pakhtunkhwa Government Servants (Efficiency &

Discipline) Rules, 2011 were not complied with; that the word
“termination” has been mentioned in the impugned order, which
has rendered the impugned order as void; that as the Em.pugne'd
order is void ab-initio, therefore, no limitation would run against
the same. In the last he requested that the appeal in hand may be
accepted and the appellant -may be reinstated in service with all
back benefits. Reliance was placed on 1998 SCMR 1993, 2001
SCMR 259 and judgment dated 08.07.2020 passed by this
Tribunal passed in Service Appeal N'o. 1208/2017.

4. Conversely, learned Deputy District Attorney for the

respondents has contended that the appellant was appointed as
Chowkidar on 06.10.2011, however he was not at all interested in
performing of his duty and was time and again issued show-cause
notices on the ground of his absence from duty but he submitted
affidavits that he will remain careful in future, therefore, the
show-cause notices issued to him were filed; that the
departmental action was taken against the appellant on the
ground of his willful absence from duty and he has been removed
from service after complying of procedure provided in Rule-9 of
Khyber Pakhtunkhwa Government Servants (Efficiency &
Discipline) Rules, 2011; that the appellant was _nof at all

proceeded against on the ground of his involvement in the
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criminal case, therefore, his acguittal-in the criminal case is of no
avail to him; that the appeilant went into hiding after his charging
in the murder case on 10.09.2013, who was arrested on

18.06.2014, however he was already proceeded against on the

ground of willful absence from duty and was removed from service

vide order dated 11.03.2014; that the impugned order was
passed-on 11.03.2014 and copy of the same was also sent to the
appellant, while the appellant filed departmental appeal on
16.10.2018, which was badly time barred; that the departmental
appeal of the appeliant was turned down vide order dated
23.11.2018, which was required to be challenged within 30 days,
however the appellant had filed Service Appeal on 29.10.2019,
which is also badly time barred; that all legal and codal formalities
were complied with before passing of the impugned order,
therefore, the same may be kept intact and the appeal in hand
may be dismissed with costs. Reifiance was placed on judgment
dated 26.09.2017 passed by this Tribunal in Service Appeal
No. 703/2016. '

5. We have heard the arguments of learned counsel for the
appellant as well as learned Deputy District Attorney for the

respondents and have perused the record.

6. A perusal of the record would show that disciplinary act|0n
was taken agamst the appellant on the ground of willful absence
from duty. The appellant remained absent with effect from
12.09.2013 without seeking any leave or permission of the
competent Authority, therefore, show-cause notices through
registered acknowledgment were issued to him on 19.09.2013,
07.10.2013 and 24.10.2013 on his home address, however the
appellant did not turn up for his duty. Notice was then issued to
the appellant by way of publication in two newspapers but even
then the appellant did not turn up for his duty. The procedure as
prescribed in Rule-9 of Khyber Pakhtunkhwa Government
Servants (Efficiency & Discipline) Rules, 2011 was thus complied

with prior to passing of the impugned order.

7. The appellant was charged in the criminal case on

10.09.2013, who went into hiding and was arrested on

A et i



" 18.06.2014, while the impugned order, whereby the appellant was

terminated was issued on 11.03.2014. The appellant thus cannot

take the plea that the proceedings against him were conducted

while he was in custody in the criminal case. The contention of

learned counsel for the appellant that in view of FR-54, the
appellant is entitled to be reinstated in service with all back
benefits is misconceived for the reason that the appellant was not
proceeded against on the ground of his involvement in the
criminal case, rather he was proceeded against on the ground of
willful absence from duty. The objection of learned counsel for the
appellant that the using of word “termination” in the impugned
order has made the same as void is also misconceived because
the same is mere an irregularity and this Tribunal has got ample
powers under Section-7 of the Khyber Pakhtunkhwa Service

Tribunal Act, 1974, to rectify the same.

8. Furthermore, the departmental appeal of the appellant was

‘badly time barred, therefore, on this score alone, the appeal in

hand is not maintainable. The appellant has though filed an
application for condonation of delay, however the same-is general
in nature and delay of each and every day has not been explained

therein.

9. In view 61‘ the above discussion, the impugned order dated

11.03.2014 is modified only to the extent that the penalty of

termination from service shall be considered as removal from
service. With the afore-mentioned modification in the impugned
order dated.11.03.2014, the appeal in h_and stands dismissed.
Parties are left to bear their own costs. File be consigned to the

record room.

ANNOUNCED :
15.12.2021 ~ /.
L

(SALAH-UD-DIN)
MEMBER (JUDICIAL)

(ATIQ-UR-REHMAN WAZIR)

MEMBER (EXECUTIVE)

e

- bt A ¥

G, L

PR, XY

Vu.-,w.
T N i e

i e g

e R

g g e

v

T

AN e




& Service Appeal No. 1532/2019

ORDER i} Appellant alongwith his ¢ounsel na'rneiy Mr. Mubarak Zeb
15.12.2021 -Advocate, preseﬁf. Fresh Wakalat Nama on behalf of the
appellant produced, which is placed on file. Mr. Jehanzéb,
Superintendent alongwith Mr. Muhammad Rasheed, 'Deputy
District Attorney for the respondents present. Arguments heard
and record perused. . )

A Vide our detailed judgment of today, separately placed on
file, the impugned order dated 11.03.2014 is modified only to the
extent that the penalty of termination ‘from service shall be
considered as removal.from servi_ce. With the afore-mentioned
modification in the impugned order dated 11.03.2014, the appeal
in hand stands dismissed. Parties are left to bear their own costs.
"File be consigned to the record room. |

ANNOUNCED
15.12.2021

by

(Atig-ur-Rehman Wazir) (Salah-Ud-Din)
~ Member (E) ‘Member (J)
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17.09.2021 Appellant in person present. Mr. Kabirullah ‘Khattak,

Additional Advocate General for the respondents present.

Appellant requested for adjournment on the ground that his
counsel is busy in the august High Court. Adjourned. To come up
for arguments before the D.B on 15.12.2021.

(ATIQ UR REHMAN WAZIR) (SALAH UD DIN)
MEMBER (EXECUTIVE) - MEMBER (JUDICIAL)




07.01.2021

25.02.2021

01.06.2021
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Junior- to -the senior counsel is present for appellanf. Mr.
Kabirullah Khattak, Additional Advocate General and Mr. Qazi
Ayaz, Litigation'OfficerA, for thé respohdents are .also 'prese‘nt.A

Written reply on behalf of respondenté not submitted.

‘Representative of the department is seeking further time for

submission of written reply/comments. Time is allowed but as a
last chance. File to come up for written reply/comments on
25.02.2021 before S.B. —

(MUHAMMAD JAMAL KHAN
MEMBER (JUD

Appellant is presént in persbn. Mr. Kabirullah Khattak,A
Additional Advocate General for the respondents is also prese'nt. |
Written reply on behalf of respondents not submittéd
despite last chance given in the precedingA order sheet dated
07.01.2021, therefore, the appeal is posted tg D.B for

01.06.2021 for arguments.

'(Mulhamm mal Khan)
Member -

Appellant alongwith clerk of counsel present:. Mr. Jehanzeb,
Superintendent alongwith Mr. Javed Ullah, Assistant AdvocateA
General for the respondents present.

Comments én behalf of respondents No. 2 & 3 submitted,
which are placed on file and copy of the same handed over.to the
appellaht. Adjourned. To come Up for rejoinder as well as
arguments before the D.B on 17.09.2021.

o —  I7

(ATIQ-UR-REHMAN WAZIR) : (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)




25.092020 " Nom¢ for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate Genefal alongwith Mr.
Jehanzeb, Supdt for respondents present.

Written reply not submitted. Learned Addl: AG seeks
time to submit wriften reply/comments on the next date of
hearing. |

Adjoumed to 18.11.2020 for written reply/comments

before S.B.

(Mian Muhammad)
Member (E)
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18.11.2020 ~ Juniof “counset- for-_ appéllant. and-"Add!; AG - alongwith.

“Jéhanzeb, Superitendent for Tespondents prédanit, = -5 ® pitindeds

et A R R L e

. R L '
J.. - -Representative--of-respondents:: seeks  time to furnish

reply/cemments. Adjourned 07.01.2021 on which date the reguisite
reply/comments shall positively be submitted. -
\ \
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Appeliant Deposited

Service Appeal No. 1532/2019

21.07.2020
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b
Learned counsel. for the appellant is present. Contends
inter-alia on the point of taw of having been terminated from
service without compliance of the coal formalities by the
authority according to the law and rules on the subject he
contends that upon implication in a criminal case, he was
proceeded but did not receive any intimation from the
department, he was ultimately acquitted from the charges by the
"Hon’ble High Court vide its judgment dated 27.06.2018. That
initiation of progeedings without making compliance of legal
requirements is an act which cannot be justified by any canonical
norms and practices as well as in a recognized legal system, in
the circumstanceé he submitted that the impugned order is void
ab-initio and the period of limitation do not run against an order
which do not stand ‘on *robust ‘and sound footings of law. He
placed reliance on the judgment of this Service Tribunal dated
08.07.2020 copy of which has been placed on record wherein it

waSm‘heId that no period of Ilmltation could run against a void

- order That since the order passed by the authorlty stand no

where it cou!d bevchavllenged/a.ssailed through the instant appeal.
The points raised need thorough probe and resolution
therefore, the appeal is admitted to regular hearing.-The ‘
appellant is dwegﬁed to ,deipesnlgr%eiunty and process fee within
10 days, thereafter, notices. be issued to the respondents for
written  reply/comments. To come up for Cwritten

reply/comments on 25.09.2020 beforg S.B. -

C o aeHn : - (MUHAMMAB-JAMAL KHAN
A : : MEMBER




22.01.2020 Junior to counsel for the appellant present.
Requests for adjournment due to general strike of the
Bar. Adjourned to 05.03.2020 in order to avail the outcome

of case(s) pending before the Larger Bench regarding

).

Chairman

retrospective punishment.

05.03.2020° L Clerk ~of counsel for the appe!lént present and
requested for adjournment on the ground that learned

counsel for, z:t{hg.;;a;ppelfant is busy beﬁore’ fth.e Hon’ble

Peshawar'l:ligh Court Peshawar and cannot attend the -

Tribunal today. Adjourned to 21.04.2020 in order to avail
‘the outcome of case(s) pending before the Larger Bench

' regarding retrospective punishment. :

(MUHAM MAI!AMI\//II'%K‘HAN KUNDI)

MEMBER

21.04.2020 Due to COVID19, the case is adjourned to 21.07.2020 for

the same as before.

Reader




Forim- A. : \-.'
FORM OF ORDER SHEET

Court of

Case No.- 1532/2019

S.No. | Date of order Order or other proceedingé with signature of judge
proceedings

1 2 3

1 14/11/2019 The appeal of Mr. Adil thsan resubmitted today by Nlr Zar_ng
Anwar Advocate may be entered in the Institution Register and put up to
the Worthy Chairman for proper order please\
REGISTRAR-

This case is entrusted to S. Bench for preliminary hearing to be

7.
?8{{')&% » put up there on 9/0}’7/)%

RMAN

CHA

20.12.2019 Counsel for appellant present. : : TN
~ Learned counsel requests for adjournment of instant -

matter to a date after the hearing of matter involving -

retrospective punishment by a larger bench of _this

Tribunal. A
Adjourned to 22.01.2020 before S.B.
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The appeal of Mr. Adil Ehsan son of Muhammad Asif r/o Garhi Mawaz Khan Kohat réceiVe‘d'." o
today i.e. on 29.10.2019 is incomplete on the following score which is returned to the cdunsel_ '

for the appellant for completion and resubmission within 15 days.

1- Memorandum of appeal may be got signed by the appellant.

2- Annexures of the appeal may be attested.

3- Annexures of the appeal may be flagged.

4- Copy of FIR mentioned in the memo of appeal is not attached with the appeal which’
may be placed on it.

5- Copies of charge sheet, statement of allegations, show cause ndtice, enquiry repo_rt . A
and replies thereto are not attached with the appeal which may be placed onit. T )

6- ‘Copy of termination and rejection order of departmental app€al mentioned in the - S
memo of appeal in respect of appellant are not attached with the appeal Wthh may
be placed on it. - _ - .

7- Annexures of the appeal are not in sequence which may be annexéd serial wise as.
mentioned in the memo of appeal. S

8- Five more copies/sets of the appeal along with annexures i.e. complete in ali respect ‘
may also be submltted with the appeal.

‘No. . (ﬁ@é /ST,
Dt. 3' 0“9 /2019. : '

REGISTRAR 3 °\‘° 1A
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Mr.Zataj Anwar Adv. Pesh. '
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No[$39/2019

Adil Ehsan S/o0 Muhammad Asif R/o Garhi Mawaz Khan
Kohat. ‘

(Appellant)
VERSUS

Govt. of Khyber Pakhtunkhwa through Secretary Elementary
and Secondary Education KPK & Others.
(Respondent)

ey Ty oA »m;rm*;-v-ef R
N e i g HREE R
1 | Memo of Appcal along w1th 1- 5

affidavit
2 | Application for condonation of é’_ 7
delay .
3 | Copy FIR dated 09.06.2013 A b%
4 | Copy of Judgment of acquittal of B -
| PHC dated 27.06.2018. Q-Jo
5 | Copy of Departmental appeal & C&D 9— 4
rejection order & gyleyoldl //-2: 2ol (~#3
6 | Vakdlatnama &!/
Appellant
Through

N/ ()

ZARTAJ ANWAR
Advocate Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR  siyter pattssutars

Service "Feibunnl
Biary No.m“
o Alfelo-2ef]

Adil Ehsan S/o Muhammad Asif R/o Garhi Mawaz Khan
Kohat.

Appeal No.} 55312019

(Appellant)
VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary
-~ Elementary and  Secondary  Education  Khyber
Pakhtunkhwa Peshawar. '
2. Directory -Higher Education, Khyber Pakhtunkhwa,
o Peshawar: - B
P 3. Principal, Govt. Girls Degree College, KDA, Kohat.

-

r..-fl{" A (Respondents)

e
ot

e e Appeal under Section 4 of the Khyber
‘ - . ~Pakhtunkhwa Service Tribunal Act, 1974,
. against  the impugned "Order dated

‘11.03.2014, whereby the appellant  was

, - terminated from service, and against which
‘Fﬁ"@ﬁgo~day the departmeéntal appeal was filed before the

R : competent authority which was also rejected/ -
Regis ragay‘ turn down vide order dated 23.11.2018,
'Hﬁ\o-\\g

~‘which was communicated on 17.10.2019.

& R

Praver in Appeal: -

Re-submitted te -day On acceptance of this appeal the impugned

- and fijed. _ order dated 11.03.2014, may please be set

aside, similarly the impugned opdér'jdated

Q,/,&w : 23.11.2018, may also be set-aSi,d:c and the

- Registrar appellant may graciously be ré-instated in

\\\ﬁ\? service w.ef 12.09.2013 with” all _back
benefits.

Respectfully Submitted: sl

1. That the appellant was appointed as Chowkidar on 06-10-2011,"
in Govt. Girls Degree-11 College, Kohat.

——
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That ever since his appointment, the appellant had perforimed his
duties as assigned with zeal and devotion and there was no
complaint whatsoever regarding his performance.

to

3. That while serving in the said capacity, the appellant was falsely
implicated in a criminal case under section 302-B/34-PPC, vide
FIR No.1046, dated 10.09.2013. The appellant duly informed his
department about his false implication in criminal case. Since
there were serious threats to the life of the appellant from his
enemies, therefore he could not join his duty. (Copy of the FIR
| is attached as Annexure A)

| 4. That after facing trial, the appellant was convicted by the learned
Additional Session Judge-IV, Kohat vide their impugned
judgment dated 26.08.2015, whereof the Appellant appealed
before the Hon’ble Peshawar High Court, Peshawar against the
aforesaid judgment and the appellant was honourable acquitted
from criminal charges by the Peshawar High Court, Peshawar
vide judgment dated 27.06.2018. (Copy of the judgment of the
PHC dated 27.06.2018 is attached as Annexure B)

5. 'That after obtaining copies of the acquittal order, the appellant
duly reported the matter to the respondent by submitting his
arrival report for duty through which the Petitioner was informed
that he has been terminated from service.

6. That aggrieved from the order dated 23.11.2018, which was
never communicated to the appellant and came to know about it
when he submitted his departmental appeal in response to which
he was handed over the rejection order on his departmental
appeal. (Copy of the departmental appeal and rejection order
are enclosed as Annexure C & D).

7. That the appellant prays for the acceptance of the instant appeal
inter alia on the following grounds:-

- GROUNDS OF APPEAL:

A. That the appellant has not been treated in accordance with law,
hence his rights secured:and guaranteed under the law are
badly violated.

B. That the case of the appellant is covered under FR-54 which
provides that:
“F.R.54----Where a Government Servant has been
dismissed or removed is reinstated, the revising or
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appellate authority may grant to him for the
period of his dbserice from duty—

a) If he is honorably acquitted, the full pay to which
he would -have been entitled if he had not been
dismissed or removed, and, by an order to be
separately recorded, any allowance of which he
was-in receipt prior to his dismissal removal; or

b) If otherwise, such portion of such pay and

allowances as the revising or appellate authority
may prescribed.
In a case falling under clause (a), the period of
absence from duty will be treated as a period spent
on duty unless the revising appellate authority so
directs.

Since the appellant has been Honourable acquitted in
criminal case, therefore on his reinstatement he cannot be
denied the back benefits of service to which he would have

been entitled had he been in service.

. That it has also been held by the Superior courts in a number

of reported cases that all acquittals are honorable and there can
be no acquittal that can be termedas dis-honourable, reliance
is places on 1998 SCMR 1993 and 2001 SCMR 269.

. That since the absence of the appellant was not willful but was

due to his false implication in criminal case, moreover the
respondents were fully aware of the registration of criminal
case against the appellant, therefore under the law/rules when
the appellant on his acquittal from criminal case, then he under
the law the Appellant-is entitle to be re-instated with all back
benefits.

That the appellant was falsely implicated in FIR, and on
18.06.2014 he was arrested by the Police and since then he
was behind the bar until he was honourably acquitted by the
Court of law, and therefore he remained out of service during
that period. The absence period of the Appellant was thus
beyond his control and he cannot be made suffered for the
events which were beyond his control,

. That the appellant has never committed any act or omission

which could be termed as misconduct, his absence from duty
was not willful but it was due to his false implication in
criminal case. Since the appellant have honorably acquitted in
the criminal case, therefore the Appellant is also entitle to be
reinstated in service with all back benefits.
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G. That duriﬁ:g the intervﬂér'.lihé“pefiod the appellant never
remained in  gainful ‘employment, therefore on his
reinstatement he is entitled for the grant of all benefits also.

H. That the appellant also seeks permission of this honorable
Tribunal to rely on additional grounds at the time of hearing of
the appeal.

1t is, therefore, humbly prayed that on acceptance of .
this appeal the impugned order dated 11.03.2014, may
please be set aside, similarly the impugned order dated
23.11.2018, may also be set-aside and the appellant may .
graciously be re-instated in service w.e.f 12.09.2013 with

all back benefits.. %
‘ Appellant

Through

ZARTAJ ANWAR
~ Advocate Peshawar




Appeal No.

BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

/2019

Adil Ehsan S/0 Muhammad Asif R/o Garhi Mawaz Khan
Kohat.

(Appellant)
VERSUS

Govt. of Khyber Pakhtunkhwa through Secretary Elemenlary
and Secondary Education KPK & Others.

(Respondcnt)

AFFIDAVIT

I, Adil Ehsan 8/0 Muhammad Asif, Ex-Chowkidar in Govt.

Girls Degree-11 College, Kohat, do heréby solemnly affirm
and declare on oath that the contents of the above noted appeal

are true and correct to the best of my knowledge and belief

and that nothing has been kepg back or concealed from this

Honourable Tribunal. \ /VV\

Deponent
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BEFORE THE-KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No. /2019

Adil Ehsan S/o Muhammad Asif R/o Garhi Mawaz Khan
Kohat.

(Appellant)
VERSUS

Govt. of Khyber Pakhtunkhwa through Secretary Elemenlary
and Secondary Education KPK & Others.

(Respondent)

APPLICATION FOR CONDONATION OF DELAY,
IF ANY IN FILING THE TITLED APPEAL

Respectfully submitted.:

1. That the applicant has today ﬁied the accompanied appeal before this

Honorable Tribunal in which no date of hearing is fixed so far.

That the applicant prays for condonation of delay if any in filing: lhe
instant appeal inter alia on the following grounds:-

GROUNDS OF APPLICATION

A. That the applicant has falsely been charged by the complainant. The

applicant duly informed the department about his false implication,
however since there were severe threats to the appellant and his
family therefore it was not possible for the applicant to join his duties.

. That soon after his acquittal, the applicant requested for re-

instatement for which his departmental appeal was rejected vide
23.11.2018. However the order was never communicated to the

appellant. The appellant time and again inquired about the outcome of

his departmental appeal, however he was not given any response,
lastly he .came to know on 17.10.2019 that his request for re-
instatment has been turned down on the basis -of barred by time.
Since, the appellant pursued his case diligently and never remained
negligent in pursuing his remedy, therefore delay if any in filling the

B
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titled appeal is not willful but due to the reason stated above, and
deserve to be condoned.

C. That the delay, if any, in filing the instant appeal was not willful nor
can the same be attributed to the applicant as it was due to the non
communication of the rejection order to the applicant, therefore the
applicant cannot be made suffered for the omission of respondent for
not 'communicati‘ng the rejection order . Hence delay if any deserves
to be condoned.

D. That it has been consistently held by the superior courts that appeal
filed with in 30 days from the date of communication of the order on
departmental representation / appeal would be in time. Reliance is
placed on 2013 SCMR 1053 & 1997 SCMR 287 (b).

E. That valuable rights of the appellant are involved in the instant case in
the instant case, hence the delay if any in filing the instant case
deserves to be condoned.

. That it has been the consistent view of the Superior Courts that cases

should be decided on merit rather then technicalities including

limitation. The same is reported in 2014 PLC (CS) 1014 2003 PLC
(CS) 769.

1t is therefore humbly prayed that on acceptance of this application
the delay if any in filing the instant appeal may pledse bé candoned.

Applicant
Through
%A:@/é)
ZARTAJ ANWAR

Advocate Peshawar

AFFIDAVIT

1, Adil Ehsan S/o0 Muhammad Asif, Ex-Chowkidar in Govt.
Girls Degree-1I College, Kohat, do hereby solemnly affirm and
declare on oath that the contents of the above noted application for
condonation of delay are true and correct to the best of my
knowledge and belief and that nothing has been kept back or

concealed from this Honourable Tribunal.
2

Deponent
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 Criminal Appeal No. S \_\A\ ,P ‘ /‘201-5 o

BEFORE THE PESHAWAR HIGH COURT, PE fAWAR ™.

1. Adil Ehsan alias Sani
“'2. Muhammad AShlI' both sons of Muhammad Asif

- 3. Muhammad Asif S/O Nisar Ali all re31dents of

Garhl.Mawaz_ Khan, Kohat .

VERSUS

1. Mst. Jamsheda through her legal heirs widow of

o Aodul Razaq R/ O Fateh Khankhel Kohat.‘

2. The St'ate.

et s PONDENT

L 'APPEAL U/ S 410 CR.PC AGAINST THE C?RDER OF

: LEARNED ADDITIONAL SESSION JUDGE-IV KOHAT,

WHEREBY THE APPELLANTS WERE CONVICTED U/S

302-B/34 PPC AND SENTENCE TO SUFFER LIFE

IMPRISONMENT AND ALSO LIABLE TO PAY FINE

1,00, 000/ - EACH TO THE LEGAL HEIRS OF

£IT ) DCﬂ)tC{

]}cpmy é&gl shiar

OASEP 2015

DECEASED U/ S 544-A CR PC AND DEtFAULT OF

™) PAYMENT THE APPELLANTS SHALL SUF
MONTHS IMPRISONMENT. AT

Posh




 ISHTIAQ IBRAHIM, J.-

- INTHEPESHAWARHIGH COURT,

' JUDICLAL DEPARTMENT

JUDGMENT

Cr. Appeal No. 514-P of 2015 -

.

Date of hearing:  27.06.2018

Muhammad Ashir &
Muhammad Asif) By

i,

Mr. Jalal-

ud-Din Akbar-e-Azam Khan

3 " (Gara) Advocate.
Respondent: -

(State) By Mr. Kashaa
Abdullah, Advocatel-

Through the

- present criminal appeal, (1) Adil Ehsan falias Sani, (2)

Muhammad Ashir sons of Muhammad| Asif and (3)

" Muhammad Asif son of Nisar Ali, appellants herein, have

chalienged the 1egal‘i;cy "0% the judgment dated 26.08.2015

of the learned Additioriai Sessions -Judge-IV, Kohat

. i
whereby they have been convicted and

mentioned hereunder:-

life imprisonment;

Rs.100,000/- as compensation to the

sentenced as

() Under S‘ectidn~3'02 '(b)/34 PPC: each appellant to

(i) Each appellant was also burdened to pay

legal heirs of

the deceased under Section 544-A Cr.P.C, in
default thereof, the appellants vivere ordered to
undergo further imprisonment for six months.
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L2 ' 2. In essence, facts of the prosecution case, as averred in the

F.IR., are -thatv on 10.09.2013 .at 08.30 hours, complainant
o | : '. S - Mst. Jamshedé widow .of Abdur _Razz;aq present with the
dead body of déqéa’sed Muhan#ﬁad SUlcmaﬁ “reported to
‘ | ‘ | | , c ‘ Sabir Ali ASI at Emérgengy Room of LMH Kohat that at .
| the evéhtful'dayﬁvahd 'tiniél,:sfie along w1th her[son deceased
* Muhammad Suleman was going to .Ba.zaar;ﬂjcp purchase
.gr'oceries; her son was going ahead while she was
" following him, when they reached near Kalu'HloteI.'at Jail
._Road,A accused Muhammad Asif son of Nasir- Aii,
Muhamrﬁad Ashir and Adil Ehsan alias’Sunny sons of
Muhamx_nad‘ Asif emerged and opened fire at her son, as a

result whereof, her son was hit and succumbed to his

injuries en route to the hospital. fI'h\éaccusied decamped

from the spot after commission of the offence. Motive

ra————— P

~ behind the offence was stated to be a dispute|over a house.

So, t_he présgnt case, avide FILR. No.1046 dated

-10.09.2013, was regi‘stered againét them. |

3. The éécused appellants, after the oﬁcurféﬁé’é, went. into

hiding, therefore, after éompletion of . investigation and

submission of Challaé against them, evidence under
Section 512 Cr.P.C.was recorded in their abSénée.

4. = Subsequently, on 18.06.2014 accused appéilé}if Adit Ehéan

alias Sunny was arrested while the remaining two accused

appellahts were arrested on 04.08.2014 and supplementary

challan was submitted against them. Formal
| AT

C Peshiwey ]

‘i.-‘“-i?.é'?s-ié‘: B




Lo o - frafied against them on°10.10.2014 to which they pleaded
" not guilty and claimed tial. |
5. In order to prove its case prosecutlon examined as many

as eleven witnesses durmg the trial. Gul Razim SI (PW-6)

appeared in Court and recorded his statement wherein he

deposed that upon receiﬁt of copy of FIR and{ murasila for
mvestlgatlon he rushed to the spot along w1tll1 other police
,ofﬁclals He mspected the spot and prepared site plan
Ex:PW-6/1 on the pointation of complamant \ ‘During Spot
' inspection, he recovered and took into his possession blood
. | 2 . o ‘stei»ned carth EX:P-'I"_ from, the place of deceased, three
empty shells of .30 t)ote EX'P-Z from tlle places of accused
and prepa.red recovery memo Ex PW-S/ 1 in presence of

- 'marginal witnesses. Thereaﬁer, he proceeded to the house

of accused for their. sea:e_h'-.v,ide search memo Ex:PW-6/2

but nothing incriminating was recovered.. He searched the

.t li

accused in the locality but in vain. Thereaﬁer, he came
back to-_police station where constable Spkhi Badshah
No.961 produced blood stained Qamees Shalwar and one
- white banyan along with relevant documents which he
: o | : B took into hispossessnon vide recovery’ memo Ex:PW-S/Z,
! A ' ' A ‘ : | in in"esence of marginal witnesses. He recorded statements

of identifiers of 'dead"i)iody' of the deCeased along with

_ other PWs under Sectlon 161 CrPC I?e sent blood
. . o : stamed garments and earth to FSL. Thereaﬁ|er, he initiated

proceedings under Sections 204 and 87 C;.P.C. against the
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L r ~ accused -vide his applications Ex:PW-6/3 and PW-6/4,
»respéctively. He received FSL report Whicﬁ_ 1? Ex:PZ. After
completion of investigation, he handed over }he case fileto |

“the SHO for submission of challan. He verified the above
documents and his Si'ghdt\ilréé:thereon. |

6. - Dr. Sajjad Rauf was examined as PW-7. Hjs statement is

'. reproduced below in verbatim:- |

“that on 10.09.2013 at about 09.30. AM, I
, ‘ht'n"e ca'ndac;te;:t;u;o'psy of (Iead ‘body of
; . | o | _ : Ny deceased Muhammad Salman agéd -about
. . o | 24/25 years s/o Abdu.l‘Razaq +/o Mohallah

Fatih Khan Khel, Kohat and found the
 following:
A youngr adult in white clothes"h;ii;i}}g the

. following wounds: |

, I-  Firearm entry wound| below
- umbilicus about 1 c¢cm in
. ; - diameter.

2-  Firearm entry wound over the
. : _ " right deltoid area about 1 cm
; : g o in diameter.
' k : o " 3- Firearm .exit wound -over the
' front ‘of "chest near right
5 shoulder about 2.5 cm in size.
4- _Firearm wound over the left
_shoulder about 1 cm in size.
I , ' . 5-  Firearm wound over the right
: ‘ ' - shoulder 1 cm in size.
“6-  Firearm entry wound aver left
‘ deltoid area about 1 cmiin size.
| BTG
- Pash ‘




.. Internal Emdeion;

": - . Scalp, skull .and vertebra: intact.|

Lo | " Thorax:  Walls, ribs, cartil!ages,
- pleurae, larynx, trachea, right lung,
left lung, pericardium, heart, blood

vessels, - walls, perttongum,

. diaph'ragm}"s‘téhtach and its contents,

S R pancreas, small intestmes and|their
contents, large mtestmes and ‘their

contems, liver, spleen were injured. -

Muscles, bones, joinrsi Chest | and

abdomen was injured. ‘

- Remarks: In my opinion, the

persons received bullet injuriesito the

chest and abdomen causing severe
bleeding, resulting in sudden death.
Probable time ,between: ‘injur:y and _
death: About 1-2 hours and between
death and PM: 30-50 minutes. .

, Today I have seen th PM
report Ex:PM (s:x pages), \which

‘ correctly bear my signatures. Inquest

report also bears my endorsemlent

7. After cl'osure’ of hroseéution ' evildénc'e on 02.05.2015,
accused appellants were exammed undef Section 342

Cr.P. C on 12. 05 2015 wherem they professcd innocence, -
: howcver, nelther they w1shed to be exammed on oath as

requlred by Sectlon 340 (2) Cr.P. C nor opted to produce

evidence in their defence.
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© & "8 Onconclusion of trial after hearing the learned counsel for
the parties and appraising evidence available on the file,

the leamed Additional Sessions Judge-IV, |Kohat, vide

impugn'eci j'udgrinent da.ted 26.08.2015, convicted and
l .sentenced the appellants, as mentiongdin‘th.é#;iﬂier part of
the judgment. - | |

9. We have .‘h~eard. arguments -of the learned cofnsel for the
] appellants and leamed State counseltcareﬁllly ,ahd pemséd
the eViden"ce;‘on the file \;vith their Avaiuavl'b‘i; assistance.
, B S ' : ' Daughter' of complainant Mst. Nadia Na;feed appeared

before this Cqurt on 14.06.2018 and s.:u'bmitte:d that she is
unabl;;: to engage counsel and will rely- von thg arguments of
learned Staxg coﬁnsel/A.A.G. b
10. Substéntive evidgnce in the present case is the statement of

complainant Mst Jamsheda, mother of .the deqea_sed. She

died before the commencement of trial and her statement
recorded under Section 512 Cr.P.C. on 24‘.;f1.2014 was

transposed to the file of the present case by the trial Court -

vide order sheet dateéd 13.5.2015. 'Admitt!edly, she is
solitary eye witness and' her statement recorded under

t

Section 512 Cr.P.C. was substantive piece of evidence and

the same can be legally considered for proof of guilt of the

appellants or otherwise, '_'p.i'(;v‘ided the same appears to be

duly recorded in accordance with law and ‘éécondly if it

appears natural, truthful and duly corroborated by

unirnpéachable corroborative evidence. Statements under

. ' ,‘v#"',”_ . for {15 eivy 't

. o . . . TEFRINRIEH -
m S
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“Section 512 Cr.P.C. are relevant according to|Article 47 of
the Qanun-e-Shahadat bi;t"sfili these are subject to judiciél
scrutiny and are to be looked into in jthe peculiar
circumstances of each and every case. In thi];s case, father
(Muhammad Asif, appellant No.3) 'ar.ld tw|9 sons Adil
Ehsan .and MuhMad Ashlr, appellants No!.l and 2) are
charged by the' complai.nant for eff,ecti?é‘ '%ﬁring at the
deceased. First, it~is to be seen wl.lether p'rtzeseﬁce of the
complainant has béep ngyed by the prosecution. Not a
single in&ependent piec'e ‘of e‘;idence is available on record
which would show that at the relevant timé"éjf’bccunence,

the complainant was accompanying the deceased. The

statement of the complainant qualiﬂes'tllle first test that her

statemént under Section 512 Cr.P.C. was‘“recorc'led in
accordance with the law and the same w‘asl al Uc; transposed
to the file of the present trial but still that statement will
face the test of its. t:uthﬁxineﬁs and porroboration from
other pieces of evidence which kare availgbie on the file.
The medical e\{idence shows that all,tl_xe ené;; wounds on
the deceased are of the, one and the same {dimension ‘i.c.
carrying the size of one cm each while we ~av’e before us
three appellants for making simultaneous firing at the

' ..
: o . . i
deceased, more so, the three empties which were recovered
‘ !
. i .
from the place of occurrence were not sent to Firearms
Expert in order to ‘ascertaln’ as to whether the same were

fired from one or different weapons. _It.gj%ggars that this

i -
R

e e
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vital evidence has been, purposely withheld by th

_prosecution in order to overcome the exaggerated charge

made by the complainanf and the sémé is also indicative of

the fact that the complainant was not present at the spot at

‘the time of occurrence. We are fortified in our view by the

judgment of the Apex Court in case Farman Ali vs. The

State (PLD 1980 Supreme  Court 201)| wherein' the

following observations were made:- = |

“In his dying declaration, Rashid Khan has
* involved the three brothers as well as their
friend, Farman Ali. But the medical evidence
and the evidence of the Ballistic Expert do
seem to cast doubt on his veracity. The
evidence of Doctor Muhammad Kaxlnal, who
had conducted autopsy on the dead body of
Rashid Khan' is that the size of inlet of all
* the wounds suffered by him was the same
meaning thereby that he had been shot from
one or more than one weapon of the same
calibre, It is in the evidence of the| Ballistic -
Expert, however, that the four empties sent
‘to him for examination' were found to have
been fired through .32 bore pistol which was
also sent to him by the Investigation Officer.
It would therefore follow that Rasl‘laid,Khan
had been shot-through a pistol and certainly
‘not through a rifle with which Farman Ali is
said to ‘have been armed. It is true that
“according to the prosecution each c‘he of the
three appellant brothers was armed with- a
.32 bore pistol. ‘But ‘the type of injuries
suffered by Rashid Khan rather suggest that
it was the work of one man. It is common
knowledge that .32 bore pistol- is an
automatic weapon carrying in its charger
seven bullets. The fact that the dect%ased was
found to have suffered seven inlefi wounds,
three of them in his left Knee joint, one on
his left elbow, two in his abdomen and one in
backward direction to his right superior iliac
spine, the inlet size of all of which jis said to
be the same, would go a long way. to show

that this could as well be the work c:)f a single -




11.

person and not of the three appellants. There
is no evidence on the record to* show,
however, as to which one of the three had
caused him the said injuries, therefore, no
option is left but to hold that the proaecutlon

- has failed to bring - home its case against any
one of the appellants.” -

" Statements recorded under Section 5 12 fCr.P.C. and

statements recorded under Article 46 (1) ilof Qanun-e-
Shahadat i.e. dying declaration are- exception to the
general rule that evidence must be recorded inlthe presence

of the accused. Such statements are subject to close

| scrutiny and the same cannot be considered as: gospel truth

and needs strong'and independent corroboration due to the
reason that the maker of such statement has not been

subjected to cross examination, most '.pérticdarly in case

. where the number of accused appears to be exaggerated. In

this regard, reliance is placed on judgment in case titled

* Ali Raza vs Fazal Wahid (P L D 2004 Peshawar 20).

wherein the following dictum/guideline was“’i”i"d down:-

“24. True that statements recorded u1nder
section 512, CrP.C. and validly
transferred in the laid down manner to
the trial Court file fall within the category
of substantive evidence still judicial
wisdom requires that much care/ and
caution be exercised by the Courts before
placing reliance .on it moreso w en a
conviction on a capital charge is to be
- recorded because these statements are not
subjected to the test of cross -examination
which is universally considered to /be a
great engine for discovering-the truth In
other words that much of sanctity cannot
be attached to it which is. normally
attached to those statements having been

tested by way of cross-examination. Of




P : ' . course no hard and fast rules can be laid =
.~ down to that effect but for the safe
e ' dispensation of justice the duty of th#:
ST Court in such eventuality becomes more
onerous while determining the guilt or
innocence of an accused on the basis of
“such evidence. In such case the proper
course to be adopted is that the Court
must look . for strong independe?t
corroboratory evidence, sufficient enou h
to enhance the evidentiary value of such '
statements/evidence to an extent where
the guilt of the accused is established
beyond reasonable doubts. The degree
and quality of corroboratory ‘evidence
comparatively must be on higher' side.” -

12. Nothing was brought on record to prove the motive which

was alleged by the complainant to be a dispute over a.

house. More so, it is by now settled that mere ailaécondence
s of no use to the prosecution if otherwise the| case of the

prosecution has not been proved.

" 13. The quintessence of the above discussion Jis that the

 prosecution case is full of doubts. It is an axiomatic

principle of law that m case of doubt, the benefit thereof
must accrue in fa‘vlourl of thé accused as maiter of right and
not ofvglrac_e. For giving the benefit of :cibj"'bt, it is not
neéessary that there should be many ircumstances
_creating doubts. If there iﬂs}.gircums’tance‘ ‘Erhich created
~ reasonable doubt in a pmdeﬁt mind about the guilt of the

accused, then the accused would be Eil'ti.t‘léai‘t'o the benefit

"of doubt not as a matter of grace and ‘concession but as a

_matter of right.

14. Accordingly,. this appeal is allowed,. the jconviction and
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sentence of the appellants recorded by the learned trial

Court vide impugned Judgment dated 26. 08 2015 are set

aside, they are acquitted of the charge under| Section 302

'PPC and be set at liberty forthwith if not detained in any-

othcr.case.

15. Above are the detaﬂed reasons of our short order of even

Nt

date.

Announced:
27-06-2018

-(D.B.
Hon’ble Mr. fustice Rookul-Amin Khan
Hon'ble Mr. Justice Ishtisg ITbratim

Muradullah, PS F
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| A & ‘é\ s Aoeng s
DIRECTORATE OF HIGHER EDUCATION

" KHYBER PAKHTUNKHWA. .
' KHYBER ROAD, PESHAWAR

-
-

Fax # 091-9211803

Tel # 091-9210242 | 9211025
Twitter.comldhekppeshawar1

acebook.comldhekppeshawar

E-mail:- dhekgkgesh@'gmail.com F
No. L 'S S ;A S ,/C-A—VH/Estt: Branch/A-167/ GGC, KDA Kohat. Daled Peshawar the ; Z 1 A /2018
M - ] ] S v\

/To :

‘4Prinicpal, o

Govt. Girls Degree College,
'KDA, Kohat. i , .

. APPLICATION OF ADIL AHSAN. '

Sub'ject_:- -
Respected Madam, e bl

Jotter No. 275 dated 22.10.2018, on the
eby

1 am directed to refer to your
hat your departmental appeal is her

subject cited bove and #o request you t

regretted due to time barred.

i . . . . ' ° : . . : Q\ .
Mﬁﬁam%%&@%)
DEPUTY DIRECTO

ik

Y] - o
AR B I I
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‘ f‘\- ‘;'F-___ ’ . - A. . 7 . . . [ L SE
Nu,__?_‘:)_ S datgd Kofat the / ,/ B 0

From b I'} lenupdi
' ' ’Ecvt Girls Degree College. KDA, K uhat
To ‘ . T MeA dlllhsan Chowkidar S/O Muhammad A51f
[ _ ‘Mohalla KalaSadi
' - Ga1111 *Mawaz Khan Kohat .
Subjeet: S TER MITAT TONT T‘ROM Tm‘ SRVI(’I!S INR/O MR ADII l(leA
‘ . cnd\m\mm ) o ‘
g Memo: L P 4 ©

The abovc nc.mlonc,d class 1'\/ Mr: Adil Ihsan \.howluddi lms been absent
9-2 13 Yuu have been issuéd notices time and-again but you did not tuimn
up.-A notice in the dally'Maahuq and other Plovmcnl News Paper was also published but

ved 1o b(. of no vial. T flxuwﬁex a comnijitee of 1hrec, senior staff members was constituted 10
commitiee after sludymg the case 1ccommended that the service of the

suid chowiudﬁr Mr; Adil § isan may be terminated w.e.f 12-09-2013 under the € & D rules. Then
the case was referred t Ithe Director nghCl Education Khyber, Pakmunl\h\w Peshawar for

ard-action and buxda ce (hrough letler No 723 dat\ d 10-2:2014.

from his duty since 12

iplO
look into t]u. maiter. The

ollw

‘ The lompetmt c.ulhouty chrectc,d the undcxanbnpd vide letter Mo. 3503/( A-
\/ll/le.lb/ 167 GGDC KDA Kohat: dated Peshawar the 17-2-2014 to pr oceed agamst the

accused C ass [V under E & D riles, 2011

i Hc,nu, after fulﬁllmg all the LO(ldl Iounahlu.s lhc services ol Mn Adil

l1hsan CL.I(S IV Lxre hc1cby teunmm.d w.ef 12-09- 20]3
’\k«’ b-: /’ e -/

|
J| oo Pm upa
" Govt:Girls Degree College | KDA
Kohat

M.

Elldst:ijl;;.-"' 7 ,S ‘./"

/P File Dated Kohat the ,_({ == 5 ~—=/2014.

P——

Coﬁ}lp the

m_.._ _.

ucation ] “hyber Pdldnnnl hwa Peshawar for mfmmal;on

1. Di;-p:mrI—j_;gh;:rE, . .
. P k_/)} ! \)’"‘\_‘;\_ ’ ‘ .} !

Principal <«

B o E : Govt:Girls Degree College KDA
- ' R  Kohat '




POWER OF ATTORNEY

In the Court of £ - /M K‘Z{/—cé _ f A et %/M @L’
L Alil e or

}Plaintiff
, A . -} Appellant
| } Petitioner

' }Complainant
VERSUS
(775%/ 6/34 ’@,/Z %/ (5%\'5\ }Defendant

}Respondent
}Accused
' }
Appeal/Revision/Suit/Application/Petition/Case No. of
Fixed for

I/W, the undersigned, do hereby nominate and appoint

ZARTAJ ANWAR ADVOCATE, my true and lawful attorney, for me in my same and

on my behalf to appear, at to appear, plead, act and answer in the

above Court or any Court to which the business is transferred in the above matter and is

agreed to sign and file petitions. An appeal, statements, accounts, exhibits. Compromise or

other documents whatsoever, in connection with the said matter or any matter arising there

from and also to apply for and receive all documents or copies of documents, depositions

| ete,-and to apply for and issue summons and other writs or sub-poena and to apply for and
] gct issued and arrest, attachment or other executions, warrants or order and to conduct any
' proceeding that may arise there out; and to apply for and receive payment of any or all
sums or submit for the above matter to arbitration, and to employee any other Legal

Practitioner authorizing him to exercise the power and authorizes hereby conferred on the

Advocate wherever he may think fit to do so, any other lawyer may be appointed by my

- said counsel to conduct the case who shall have the same powers.

AND to all acts legally necessary to manage and conduct the said case in all
respects, whether herein specified or not, as may be proper and expedient.

e
~ AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter.

.PROVIDED always, that I/we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counsel
or his nominee, and if awarded against shall be payable by me/us

IN WITNESS whereof I/we have hereto signed at

the day to the year
xecutant/Executants
Accepted subject to the terms regarding fee ~

/6.

Zartaj Anwar

. Advocate IHigh Courts
ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT
FR-3- 4, Fourth Floor, Bilour Plaza, Saddar Road, Peshawar Canit
/ P1h.091-3272154 Mobile-0331-9399185

BC-10-9851
CNIC:17301-1610454-5

W thso!




' BEFORE THE HONOURABLE KHYBER¥ PAKHTUNKHWA SERVICE

- TRIBUNAL, PESHAWAR

S.A 1532/2019

g Ay

AdILERSAN ..oooiiiiiii Ap‘pellant"
A Versus '
Govt. of Khyber Pakhtunkhwa .
Through Secretary, ngher Education Department o
_ & Others iiveiii it e Respopdent's
% 6 F: - INDEX |
) ) . E | S.No Deé‘c;ip_tionlof do,cufnénts Annexure | Page ﬁo._
Y Je¥) >) 1 Parawise Comments 1-3 -
2. | Affidavit 4
3 Afﬁdévﬁ dateci 12.02.2012 A 5.
4. | Explanation B 6
s. Constitution of inquiry Committee C 7
6. | Inquiry Report D 8-9:'
7 Afﬁdavit E1 | 10%
8. | Affidavit E2 1
9. | Letter dated 06.05;201_2 " E3 12
10| Notice dated 19.09.2013 F1 13
11| Notice dated 03.10.2013 " F2 14
12| Notice dated~22.10.2013 - F3 15
13| Notice pﬁb'iished in NewSpaper. | G1, G2 16-1?7‘
14| Constitution oflcommittee | H " ‘182
15 Re,cdmmendatibn of committee - I 19 
1| Order dated 11.03.2014 J 20
17| Section 22 of Civil éervants Act, 1973 K - 21
Superi ten(ient

" Directorate of Higher Education ‘
Khyber Pakhtunkhvia PesiR@pondents |
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'-BEFORE THE HONOURABLE __ KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHWAR

S.A # 1532/2019
Mr. Adil Ehsan..........cooieevnnnnne. N P PP ..Appellant

Govt. of Khyber Pakhtunkhwa

Through Secretary .

and Director, Higher Education Peshawar.........c......o.... [T OO
Respondents

SUBJECT: PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO.

2&3

Respectfully Sheweth: -

Preliminary Objections:-

1.

That the appellant has got neither cause of action nor locus standi to file

the instant Service Appeal.

2. That the appellant has not come to this Tr1buna1 with clean hands

3. That the instant appeal is hit by doctrine/principle of laches.

4. That the .appellant is estopped by his own conduct to file the instant

e

appeal.
That the instant appeal is badly time barred.

Facts: -

1) Correct

2) Incorrect. That the appellant has performed his service with utter

dissatisfaction of the high-ups. The appellant was not punctual in his

duties and used to remain absent from duty without prior permission.

The appellant was warned by the college administration to mend his

ways but he did not pay any heed to the warnings, even though he
submitted affidavit on 12-02-2012 in this regard that he will not repeat

the same (Annex-A,B) but even then he did not mend his wéys and the

respondent no. 3 constituted internal inquiry committee vide letter dated:

21-03-2012 (Annex-C) and notice was issued to the appellant to appear
before the committee and the committee recommended to terminate his
services and deduct ,his salary for the period of absence from duties
(Annex-D) but the appellant again submitted on affidavit an apology ahd
the committee recommended to give him last chance (Annex-E). That fhe
appéllént was again absent from duty w.e.f 12-09-2013 and the Principal
issued three notices through re.gistered post on the home address of the

appellant (Annex-F)

=




but the same was returned undelivered and finally the absence notice
was published in the newspaper on two different days (Ahnex- G).
The Pi'incipal constituted a committee vide letter dated: 09-01-2014
(Annex-H) aﬁd the committee recommended to terminate the appellant
from service w.e.f 12-09-2013 under E&D Rules, 2011 (Annex-I) and his
services were terminated vide ‘order dated: 11-03-2014 (Annex-J). :

3) Correct to the extent that the appellant was nominated in FIR dated: 10-
09-2013 and arrested on 18-06-2014 but during this period he did not
inform the college, absence notices were issued on his home address and
even published in newspaper but he did not report to the college neither
informed the college regarding FIR.

4) Correct, to the extent that the appellant was convicted by the traiibourt
vide judgement dated: 26-08-2015 and lateif on acquitted vide judgment
dated: 27-06-2018 passed by Peshawar High Court, Peshawar.

5} Subject to Proof. ' "

6) Incorrect. That the termination order was sent on his home addreés and‘
the appellant was aware of this which is evident from the

, application/Departméntal Appeal dated: 15-10-2018, in Para 2 he stated
that he has been removed from service. It is pertinent to mention here
that the service of the appellant were terminated vide order dated: 11-03-
2014 w.e.f 12-09-2013 due to wilful absenée even before his arrest dated:
18-06-2014. Moreover, the appellant was acquitted on 27-06-2018 and
the appellant filed application/departmental appeal for reinstatement on
16-10-2018 even after 4 months of acquittal. The departmental appeal
was regretted vide letter dated: 23-11-2018 being time barred. As per
Rules, an aggrieved person has to file departmental appeal within 30
days of the order from which he is aggrieved (Annex-K) and the appellant
filed appeal after 5 ye.ars. '

7) Needs no comments.

Grounds: -

a) Incorrect. That the appellant has been treated in accordance with law.

b) Incorréct. That the appellant case does not fall under FR 54 :as -the
appellant waé removed from service due to wilful absence from duty after
fulfilment of all codal formalities. It is pertinent to mention here that he
never informed the department that he is charged in criminal case till his

removal.

c) That each and every case has its own facts.




d) Incorrect. That the appellant did not inform the respondents. -

e) Incorréct. That the FIR was lodged on 10-09-2013 and he was arrested
on 18-06-2014 after 9 months but he did not inform the department and
was absent from duty. | A |

f) Incorrect. As already explained in Para 2 of facts.

g) Incorrect. As already explained in preceding paras.

h) That the respondents may be allowed to raise additional grounds at the
time of arguments. | | |

Prayer:-

It is, therefore, humbly prayed that the  instant Service Appeall is based on
- misconception/misstatements hence may graciously be dismissed.

~

. Principal,
Higher Education, Department Govt. Girls Degree College
‘Peshawar ‘ : - KDA, Kohat
Respondent No. 2 Respondent No. 3

A
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CIPAL GONTY Nl T teae b _
KDAKOHAT, HOIRLS DEGREE COLLEGE

-

Otice ¢ Juder No, p.\

)‘ W - R - )
Dated /-3 <12

OFFICE ORDER.

Il

Ananguiny conumittes comprising ol the following staft members
are hereby constituted moepard the alfegations apamst Moo Adil Thsan Chow kulm of this
C nllu .

S:No,  Name Desipnation

Miss Sadia Rann .~ Chairperson

l -
. - s ‘) ) ’
R} Aiss Fatima )V(/ NMember 4
ATTEETEiss Robina 7 -do- .
Principal

endent Govt: (m s Degree College KDA,
H"Jhu Eﬁdc 2lion
uf"!wa )/@, 1‘ Sl

Stiperi
irectorate of
Khyber Pakhiyr
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3 L{ Dated Kohat the _ /5. g non.

The.Principal,
Govt:Girls Degree College KDA,
Kohat.

The Director Higher Education,
Khyber Pakhtoonkhwa, Peshawar.

Subject CASE OF ADIL THSAN (CHOWKIDAR)

Sir,

A The Inquiry committee constituted by ex Principal Miss Saeeda
Bano on 21-3-2012 comprised of Miss Fatima, Miss Robina and Miss Sadia Rana , these
worthy members conducted inquiry and found the employee irresponsible.

After extensive meetings with the young employee and his -
parents he sought apology and submitted an affidavit (attached) on 2-5-2012 for not
repeating irresponsible behavior. The committee recommended forgiveness for the
employee as declaring it the last chance. The employee has resumed his duty with effect

from 1-5-2012, so the case is considered closedl —
. -— - )
TES Y m -
ATTEST o .
~ Superiniysient Principal
i?lféticrate of Higtier Fducation - GowW(:Girls Degree College KDA
Khyber Pakhtunkiveg Peghayier > Kohat '

Scanned with CamScanner
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-.Nd'_(ﬁ}_?_[)ated Kohat the ’ q'-'" | F z
_ - - [~ o,

‘From The Principal,
Govt;Girls Degree College,KDA, Kohat.

To Mr: Adil Ihsan S/O Muhammad Asif
Mohalla Kala Sadi '
Garhi Mawaz Khan Kohat .

Sfubject: Absent from duty.

Memo: A -
You are absent from your duty on 12-9-2013 without any

mation till today. The institution works are badly affected due to your

application/ inti
jon is tantamount to inefficicncy and indiscipline.

absence. Your act

d the college immediately and explain
linary action will be taken against you

4

Principal —_—

Govt:Girls Degrec College KDA

; You are directed to atten
your position within three days otherwise discip
under E & D rules, 1973.

Endst:No. (éé (72 g /P. File Dated  Kohat the f$’ ﬁ,:_/zon.

A Copy forwarded to the Director Higher Education Khyber Pakhtunkhwa,

Peshawar for information please.

AT’ u-—_b 5 tD A Principi ~ /
wree College KPA
ohat / — S~

Supeantendent
Directarats of Migher Education
Khyber Pakhtuniinwa Pashawar

|
' e

. Scanned with CamScanne‘r
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2nd Notice.

No._ b LF ™ Dated Kohat the P S = " 2013

From The Principal,
Govt;Girls Degree College,KDA, Kohat.
To ‘Mr: Adil Ihsan Chowkidar S/0 Muhammad Asif
' Mohalla Kala Sadi
Garhi Mawaz Khan Kohat .

Sfubject: Absent frém duty.

- Memo: . .
You are absent from your duty on 12-9-2013 without any

application/ intimation to the undersigned

notice No.637 dated 19-9-2013 under

You were served with a
lain your absentia but you have not done

postal register No.303 dated 20-9-2013 to €xp.
so, till to date.

You are directed to attend the college immediately and explain
tion will be taken against you

your position within three days otherwise disciplinary ac '
under E & D rules, 1973. ' g-v \él_j
' ‘ Principal Q}L —

Govt:Girls Degree College KDA
Kohat

Endst:No. £ lég,  p.File  Dated Kohatthe 3— (s — /2013,

Copy forwarded to the Director Higher Education Khyber Pakhtunkhwa,

Peshawar for information please.

' 0
‘ Principal -
SuseribiZfident Govt:Girls Degree Colleg& DA

Directorate of Higher Education
#iyber Pakhtunkhwe Peshawar



P

Dated Kohat the '2_7,.\-" /o — ‘/2013. '
S 7

The Principal,
Govt;Girls Degree Co lege,KDA, Kohat.

Mr: Adil Ihsan Chowkidar S/O Muhammad Asif

Mohalla Kala Sadi
Garhi Mawaz Khan Kohat . !

Abscnf from duty.

Sfubject:.

Memo: :
You are absent from your duty on 12-9-2613 without any

application/ intimatio‘n to the undersigned

You were served with a notice No.637 dated 19-9-2013 under e
ostal register No.303 dated 20-9-2013 and No. 645 dated 3-10-2013 and postal register - ’
No. 532 dated 7.10-2013 to explain your absentia but you have not done so, till to date. )

diately and explain

aken against you '
0 () o

You are directed to attend the college imm
your position within three days otherwise disciplinary action ¥
under E & D rules, 1973. ‘

V>
PR : Principal
Govt:Girls Degree College KDA
Kohat '
EndstNo._ 4,8 2 /P.File  Dated  Kohalthe 2.2 /o — 12013,
A |
: Copy forwarded to the Director Higher Education Khyber Pakhtunkhwa,

Peshawar for information please.

ooy

AT }L‘ !“D ' Principal \ A
DA ™

I Govt:Girls Degree College K
- Kohat ‘
Supe g(c%eraﬁant
Directorate of Higher Bducation .

73

Khyber Paliiuikiy

va Peshawar
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' OFFICE OF THE PRINCIPAL GOVT;GIRLS DEGREE LCOLLEGE

- OFFICE ORDER

j’}i _- 
KDA,KOHAT. ' ﬁ s ZV)/
| Zz/(/ { - / g Z"’/

A committee of the followmg staff members is
hereby constituted to consider the case of Adil Ihsan Chowkidar and
finalize the case as per Govt; Servant rules.

1

1. . Prof SadiaRana  Chairperson }/

2. Prof: Bushra Zahoor Member %

3. Miss Fatima Bibi Lec: Member ?L/_/IA

;%%TETE: < | | _ ;g%ﬁmrjj’\;\'

i k ', Principal -
Superintengent Govt:Girls Degree College KDA
Diractorate of Righer Educatinn Kohat ,

Khyber Paiiunitie Peshiayer

Scanned with CamScanner



The Prinéipal,

Kohat.

Q- vw\/&} -~ ?

?’7

/‘

Govt; Girls Degree College KDA, -

Subject: Willful Absence from duty of Mr:Adil Thsan Chowkidar

- Memo:

Reference your office Order No._{A &'é

regardin

It is submitted that we pro

the conclusion that Mr: Adil
from duty since 12-9-2013 till now. The college
following official letters 10 him under register €O

the postal official that the

9.2013 Registered receipt No. 303 dated 1

| dated G 7/ 12014
g the inquiry against the above mentioned official.

bed into the case in detail and reached 10

Thsan Chowkidar G.G.D. C. KDA, Kohat willfully absent

administration has submitted the
ver but returned undelivered stating by

house of Mr;Adil Thsan is locked.

9-9-2013
j

1. Letter No. 637 dated 19-

p——

2. Letter No.
3. Letter No.651

After that his willful
not join the duty within the stipulated pgriod.

w the above factual positio

Keeping in vie
etters nor to join

the position to reply the official 1

645 dated 3.10-2013 Registered receip

-
dated 22-10-2013‘Registcred receipt No. 773 dated 24-10-2013

t No. 532 dated 7-10-2013.

S

—

-
absence from duty was given in news papers but he could

n, Mr;Adil lhsan chowkidar is neither- in
the Govt: duty.

it is proposed that he may be terminated from service w.e.f 12-9-2013

 Hence
under E & D rules, 1973.
| o .. ATTESTED
INQUIRY COMMITTEE. : O /‘\ ’
1. Prof: Sadia Rana Chairperson ___‘/)/L Suie 1
: Superintende-+
2. Prof: Bushra Zahoor ~ Member NTDV%\,:' s E%;; zlorale of Highe: Sy
' - A Khyber Pakntunidin. . .

3. Miss Fatima Bibi Member GM
_ {
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,“' -
dated Kohat the / /_ — :__'-_‘—* /2014

The Prinxcipal, :
Govt;Girls Degree College KDA, Kohat.

Mr: Adil Thsan Chowkidar S/0 Muhammad Asif

Mohalla Kala Sadi )
Garhi Mawaz Khan Kohat .

IN R/O MR;ADIL THSNA

TERMINATION FROM THE SRVICES
CHOWKIDAR.

" Subject:

dil Thsan chowkidar has been absent
13. You have been issued notices time and again but you did not turn
Mashriq and other Provincial News Paper was also published but
proved to be of no vial. Thereafter a committee of three senior staff members was constituted to
look into the matter. The committee after studying the case recommended that the service of the

_said chowkidar Mr; Adil Thsan may be terminated w.e.f 12-09-2013 under the E& D rules. Then
the case was referred to the Director Higher Education Khyber Pakhtunkhwa Peshawar -for

onward action and guidance through letter No. 723 dated 10-2-2014.

nt authority directed the undersigned vide letter No. 3363/CA-
awar the 17-2-2014 to proceed against the

Memo:
The above mentioned class IV, Mr: A

from his duty since 12-9-20
up. A notice in the daily

The compete
VIl/Estab/A-167 GGDC KDA Kohat dated Pesh
accused Class [V under E & D rules, 2011

codal formalities, the services of Mr: Adil

i

o Hence after fulﬁl-li.ng all the
Ihsan Class 1V are hereby terminated w.e.f 12-09-2013.

Govt:Girls Degree College KDA
Kohat

Endst:No. '73-_/ _ /P.File Dated Kohat the , / / - ? ~—[2014. . ‘ '

Copy to fhc -

1. Director Higher Education Khyber Pakhtunkhwa Peshawar for information.

- - )
it Principh \‘— 7.
, Superintend‘é' Govt:Girls Degree Coilege'%;-\ o

Directorate of Higker Edunatian Kohat
Khyber Pakhtunib Pestiv; - f

. Scanned with CamScanner
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9

-(2) Where any subscription made by. a civil servant to his provident fund
has not been shown or credited in the account by the Accounts Officer or other officer
required maintaining such account, such subscription shall be credited to the account
of the civil servant on the basis of such evidence as may be prescribed.

21. Benevolent Fund and Group Insurance:- All civil‘Servants and their families
shall be entitled to the benefits admissible under the Weést Pakistan Government
Employces Welfare f'und Ordinance,1969 (W.P Ordinance of 1969), or the Khyber
Pakhtunkhwa Government Servants Benevolent lFund Ordinance, 1972 (The Khyber
Pakhtunkhwa Ordinance VII of 1972). and the rules made there under.

22. Right of Appeal or Representation:- (1) Where a right to prefer an
-appeal or apply for review in respect of any order relating to the terms and
conditions of his service is provided to a civil servant under any rules applicable to him,
such appeal or application shall, except as may be otherwise prescribed, bgn}éldc within
Ahirty iy of the date o Such ordes

(2) Where no provision for appeal or review cxists under the rules 1n
respect of any order or class of orders, a civil servant aggrieved by any such order may,
within thirty days of the communication to him of such order, make a representation
apainst it to the authority next above the authority which made the order:

Provided that no representation shall lie on matters relating o the
determination of fitness of a person to hold a particular post or to be promoted to a higher
post or grade.

"MISCELLANEOUS
23. Saving: - Nothing in this Act or in any rule shall be construed to limit or abridge
the power of the Governor to deal with the case of any civil servant in such manner as may
appear to hin to be just and equitable:

Provided that, where this Act or any rule is applicable 10 the case of a civil servant,
the case shall not be dealt with in any manner less lavourable to him than that provided by this
Act or such rules. '

23-A. Indemnity:- No suit or, prosecution or other legal proceedings shall lic against a
civil-seryamt, for anything done or intended to be done in good faith in his oflicial capacity

L . . . . . ;
Mdtzr% ‘Act or the fules, instructions or direction made or issucd there under.

Jurisdiction barred.- Save as provided under this Act and the Service Tribunal Act,
30 det('}‘l‘he Khybgr Pakhtunkhwa Af:t No. 1 of 1974). or the rules made there under. no order
Jpade 8;,%5%ccecllngs taken upder this'Ac, or the.t rules madq there under by the govemor or any
ther ofhcer authorized by him shail be called in question in any court and no injunction shall
€ granle %

any power conferred by or under this Act or the rules made there under.

24. Removal of difficulties: - [ any difficulty arises in giving cffect o any of the

provisions of this Act, the Governor may make such order, not inconsistent with the

y any court in respect of any decision made, or proccedings taken in pursuance of

© bl s




