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S.No | Date of order/| Order or other proceedmgs with 51gnature of Tudge or Maglstrate and that
1 proceedings | of parties where necessary.
1 2 3
g
01.06.2021 | Present.

Mr. Yasir Saleem, ... For ap;ﬁellant
Advocate ' ‘
Muhammad Adeel Butt, : :
Additional Advocate General For respondents

This appeal is acce;pted of as per detailed judgment of today placed
on file in service appeal No. 1589/2019 titled “Awais Khan-vs- The
Registrar Peshawar High Court, Peshawar and two others.” Parties are

left to bear their own costs. File be consigned to the record room.

Announced
01.06.2021

Cha1rman




BEFORE THE HON’BLE SERVICE TRIBUNAL, KHYBER
- PAKHTUNKHWA, PESHAWAR

Service IAppea'l No of 2021

Qaiser Alam, Chief of Section, P&D Department, Presently Posted
as Chief Planning Officer Health Department.

(Appellant)

Versus

1. The Government of Khyber Pakhtunkhwa
through Chief Secretary, Civil Secretariat, Peshawar.

2. The Additional Chief Secretary,
P&D Department Civil Secretariat, Peshawar.

3. The Secretary,
- Govt. of Khyber Pakhtunkhwa, Establishment Department
Civil Secretariat, Peshawar

4. The Deputy Secretary,
Planmng & Development Department Peshawar '

5. Mr. Sher Gul, Senlor Chief P&D Department.

6. Mr. Adil Saeed Safi, Deputy Secretary, Prime Minister Secretarlat ‘
Islamabad :

. 7. Mr. Javed Khan, Chief Coordination, P&D Department Peshawar.

- ReSpondents)
APPEAL U/S 4 OF SERVICE TRIBUNAL ACT, 1974
* PRAYER IN APPEAL: -

" Thatby acCepting this appeal the appellant is prayed for:.

£ A The promotlon orders of respondent No.6 to BPS-ZO without
- completing * mandatory requirements  of undergomg Senior .
- Management Course (SMC) and respondent No. 7 to BPS-19.without

| '-undergomg Mid - Carrler Management Course (MCMC) under : -
notification issued on 26-9-2017, may be declared as null and void as .
planmng cadre was already established at that time and mdlwdual o

' V'department havmg no rlghts to. process promotlon cases of the_ .




officers rafher it was'the mandate of the P&D‘Ijepaftment to proéess-

- cases for promotion. Further in which minutes of PSB, approval of

i

jii.

o summary for CM and then notification (all on the same day) speaks

volume of ill intensions and malaﬁde, hence may be declared as null
and void. o

The tentative seniority list dated 20. 02 2020 and 31.10.2020 is

agamst the law and facts and may kmdly be declared as null and void.

Upgradation of post of the Chlef Planning Officer (Health) to BPS-ZO
and the post of Deputy Chief Planning Officer BPS-19 may be declared
as unlawful and void as the post of Chief Planning Officer in all of the

- departments of ProVincial Government are in BPS-19

iv.

vi.

The promotion - of reSpondent No. 8 to BPS-19 without getting
regular promotion in BPS-18 in Local Government and Rural
Development Department who was personally upgraded and trough

-personal manipulation he secured a permanent position in BPS-18

and then promoted to BPS-19, be declared null and void and he may
be reverted back to his original position in BPS-17.

The appeal may be decided on the principal set by the Supreme Court
of Pakistan in the Judgment on petition No.
89/2011(2013/SCMR/1752).

Any other relief as deemed appropriate in the circumstances of case
not specifically asked for may also be granted to the appellant.

Respected Sheweth:

A.

That the appellant, being the citizen of Pakistan and Employee of.
Government of Khyber Pakhtunkhwa, having legal and Constitutional-
rights duly guaranteed under the law and Rules.

That the Planning & Development Govt. of Khyber Pakhtunkhwa (“The
P&D Department”) has been established way back in the year
1970/71 and is a major Policy Decision Making Stakeholder especially
.in the field of Development in the Province and plays the most
important role in Policy- making. Moreover, with the passage of time,
the developmental budget increased manifold due to increase in long,
medium and short terms plans/ programme, Donors’ assisted Projects
etc. The P&D Department in order to cope with the situation & need
has been strengthened by increase of its staff.

That in order to streamline and integrate the Planning Cells in all the
line Departments, the Provincial Govt. recently created the Provincial
Planning Cadre called the Provincial Planning Service (“PPS”) by
amalgamating - the posts/officers in Planning Cells of various
Development Departments with the posts/officers of P&D Department
and Service Rules were also notified vide Notification dated
22.02.2018. ( Copy of Notlflcatmn/rules dated 22.02. 2018 is
Annexure-A)



ii.

iii.

iv.

vi.

officers rather it was the mandate of the P&D Department to process
cases for promotion. Further in which minutes of PSB, approval of

-summary for CM and then notification (all on the same day) speaks

volume of ill intensions and malafide, hence may be declared as null
and void.

The tentative seniority list dated 20.02.2020 and 31.10.2020 is
against the law and facts and may kindly be declared as null and void.

Upgradation of post of the Chief Planning Officer (Health) to BPS-20
and the post of Deputy Chief Planning Officer BPS-19 may be declared
as unlawful and void as the post of Chief Planning Officer in all of the
departments of Provincial Government are in BPS-19

The promotion of respondent No. 8 to BPS-19 without getting
regular promotion in BPS-18 in Local Government and Rural
Development Department who was personally upgraded and trough
personal manipulation he secured a permanent position in BPS-18
and then promoted to BPS-19, be declared null and void and he may
be reverted back to his original position in BPS-17.

The appeal may be decided on the principal set by the Supreme Court
of Pakistan in the Judgment on petition No.
89/2011(2013/SCMR/1752).

Any other relief as deemed appropriate in the circumstances of case
not specifically asked for may also be granted to the appellant.

Respected Sheweth:

A

That the appellant, being the citizen of Pakistan and Employee of
Government of Khyber Pakhtunkhwa, having legal and Constitutional
rights duly guaranteed under the law and Rules.

That the Planning & Development Govt. of Khyber Pakhtunkhwa (“The
P&D Department”) has been established way back in the year
1970/71 and is a major Policy Decision Making Stakeholder especially
in the field of Development in the Province and plays the most
important role in Policy- making. Moreover, with the passage of time,
the developmental budget increased manifold due to increase in long,
medium and short terms plans/ programme, Donors’ assisted Projects
etc. The P&D Department in order to cope with the situation & need
has been strengthened by increase of its staff.

That in order to streamline and integrate the Planning Cells in all the
line Departments, the Provincial Govt. recently created the Provincial
Planning Cadre called the Provincial Planning Service (“PPS”) by
amalgamating the posts/officers in Planning Cells of various
Development Departments with the posts/officers of P&D Department
and Service Rules were also notified vide Notification dated

22,02.2018. ( Copy of Notification/rules dated 22.02.2018 is
Annexure-A) '




That the appellant being governed under KP Civil Servants Act 1973
(KP Act No. XVIII of 1973) but the KP Provincial Planning Service Rules
2018 notified under section 26 of the civil servant Act 1973 are
contradictory to the NWFP Civil Servant (appointment, promotion &
Transfer} Rules 1989 notified under the same section 26 of the Civil
Servant Act 1973. As per principal of justice, rules cannot be
contradictory/ different from each other if made under the one and
same law. In case of merger, APT rules 1989, section 17(3) which is
reproduced below will apply.

“In event of merger/ restructuring of department,
attached department or subordinate offices, the inter
se seniority of civil servants affected by the merger/
restructuring as aforesaid shall be determined in
accordance with the date of their regular (initial)
appointment to a cadre or post”

(Copy of NWFP Civil Servant (appointment, promotion & Transfer)
Rules 1989 is attached as annexure B)

That the PPS Rules, 2018 have not taken into account the issue of
merger. Thus seniority is determined on the basis of grades from the
date of promotion, which is against the spirit of the civil servants Act
1973. Section 8 of the KP PPS Rules 2018 may be declared as void ib
initio and seniority of the PPs officers may be determined afresh under
section 17(3) of the KP APT Rules 1989.

As per Judgment of the Supreme Court of Pakistan in the petition No.
89/2011(2013/SCMR/1752) declared absorption with backdated
seniority as illegal because it directly affects the fundamental rights of
civil servants and is violation of the Article 4 of the constitution which
provides equal protection of law to every citizen to be treated in
accordance with law, which is inalienable right of a citizen.

That the P&D Department further intends to re-organize/ Reshuffles
the seniority lists with its own logic to oblige staff recently absorbed in
the cadre of Provincial Planning Services (PPS). Staff of erstwhile FATA,
Capacity Building and M&E projects of P&DD and projects staff in other
department were regularized by the Provincial government and later
on absorbed in the Provincial Planning cadre. The P&D department is
of the view that this staffs are entitled for backdated seniority with the
absorption in the cadre of Provincial Planning Services, which is totally
illegal and against the regularization act which clearly says that
regularization of project staff shall not affect the seniority of the
regular staff of the department and shall be placed at the bottom.

That the staff of P&D of erstwhile FATA was hired under project and
were given promotion just by upgrading the post in the PC-I of the
project. Resultantly, a steno typist utilized his influence and
relationships with high-ups and gets himself promoted to the post of
Assistant Chief in BPS 18.




That a substantial number of unfit and unmeritorious officers and
beneficiaries have been absorbed in the Provincial Planning Services
Cadre which will impinge on the self respect and dignity of the civil
servants, who will be forced to work under their rapidly and unduly
promoted fellow officers, and under those who have been inducted
regardless of their (inductees) merit and as a result the genuine/bona
fide civil servants will have prospects of their smooth progression and
attainment of climax of careers hampered, hence it is violation of
Article 14 of the Constitution. ‘

That the Provincial Planning Service (PPS) was notified in 13-7-2015
but the service rules of PPS were kept pending till creation of post of
CPO Health (BPS-20) and Deputy Chief Planning Officer Health (BPS-
19) for accelerated promotion of two blued eyed although the post of
Chief Planning Officer in the rest of departments is still in BPS-19 and
there was no post of Deputy CPO in the rest of department which
speaks loud of the malafide on the part of Health Department.

That after creation of these post and its reflection in the budget book
2016-17, the Health Department was such in hurry that it issued
adjustment orders of respondent No. 6 to BPS-20 on 30-6-2016 when
the budget was not effective (budget became effective from 1-7-2016).

That when working paper was submitted by Health Department for
promotion of respondent No. 6 to BPS-20 and respondent No. 7 to BPS-
19 for consideration of Provincial Selection Board (PSB). The section
officer PSB very candidly objected on the working paper as,” the case
was examined in regulation wing of these department and it was
observed that since the provincial planning service has been
established under -administrative control of planning and
development department, therefore it would be appropriate to
forward the case to planning and development department for
obtaining their views". Inspite of these observations, both the blue
eyed officers (respondents No. 6 & 7) were promoted to BPS-20 and
BPS-19 respectively secure top position in seniority for the upcoming
unified cadre. (copy of working paper/ summary and notification
is attached as annexure C,D &E).

- That the Senior Management Course Training was mandatory for
promotion to BPS-20, but here again, as example of favoritism,
respondent No. 6 was promoted to BPS-20 without undergoing
mandatory Senior Management Course.

That as a unique case, may be in the history of KP, meeting of PSB was
held on the same day, minutes issued on the same day, summary
submitted to Chief Minister on the same day, Chief Minister approved
the summary on the same day and notification issued on the same day.
This transpires that the whole process was carried out to give benefits
to few blue eyes persons which is against the principles of natural
justice and is malafide on the part of Government.




That before merger of planning cells of different departments with
Planning & Development Department and creation of unified cadre,
different departments have different service rules/number of
posts/qualification etc hence issues arising out of merger were not
considered properly that resulted in loss of seniority for plaintiff. This
issue was also raised by KP Public Service Commission and observed
that,” There must be reasonable level of consistency in service rules. In
order to achieve this objective, the establishment department must
now undertake harmonization of these scattered rules and resubmit as
early as possible” (Observation of KP Public Service commission as
annexure-F).

That the original service rules of Health Department were notified on
18-9-1980. The service rules very clearly mentioned qualification as
well as 10 years experience in the Planning and development work. As
respondent No. 7 joined Health department as Planning Officer in
2004 and since then he spent most of his time outside planning cell (on
administrative posts using his personal relation), hence he was not
eligible for promotion to the higher grade (Senior Planning Officer BPS-
18, requiring 10 years experience in the field of Planning &
Development). To remove this hurdle, he used the office of the then
secretary Health to amend these service rules and was successful in
amendments of service rules and its notification on 31-3-2012. In the
amended/revised service rules, the mandatory service experience of
10 years in planning and development was altogether abolished/
deleted to pave way for promotion of respondent No. 7. This also
indicates the ill intensions and malafide on the part of all concerned.

That after creation of unified cadre, the notification of seniority list was
intentionally delayed by planning and development department. As per
rule the seniority list is to be notified in early January of each calendar
year but here the seniority list was notified on 20-02-2020 to facilitate
early nomination of blue eyed persons to the senior management
course (a requirement for promotion to BPS-20) leaving rest of officers
in litigation.

That the Seniority lists were notified on 20-02-2020 without taking
into consideration the induction/absorption Rules where the
incumbents from other departments are to be absorbed in the main
Department i.e Planning and Development Department through
Provincial Selection Board, but here again this process was not
followed and incumbents were adjusted in Planning & Development
Department based on their promotion in their respective Departments
which speaks volume of nepotism and favoritism. This act has badly
affected the career of original officers of Planning and Development
Department having more length of service. Hence respondent No. 7
who joined service in Health Department as Planning Officer BPS-17 in
2004 secured a senior position compared to the appellant who joined
service in 1989. This all shows how the whole process was
manipulated by few blue eyed for their personal benefits. As per rules
the tentative seniority list issued on 20-2-20-was to be finalized within




a -month time, however instead of finalizing the seniority list, the
juggler in the Planning and Development Department issued another
tentative seniority list on 23-10-2020 which clearly show ill intensions
and malafide on their part. The seniority was contested and Chief
Secretary was requested to revise it but so for no action has been
taken. This silence and non decision will further push the appellant in
deprived condition. (Copies of seniority lists are attached as
annexure G).

Similarly respondent No. 8 originally recruited in Local Government
and Rural Development Department was never promoted to BPS-18
rather he was personally upgraded and trough personal manipulation
he secured a permanent position in BPS-18 and then promoted to BPS-
19, Now he has been placed at an elevated position although the
working paper submitted by Local Government Department for
consideration of PSB was for his personal Upgradation was requested
by the appellant to be shared but was denied access, hence through this
appeal the PSB working paper may also be impugned and respondent
No. 8 may be reverted back to his original position in BPS-17.

That the discrimination/malafide intensions/ignorance of law in the
process of merger of departmental planning cells with main P&D and
the effect on seniority of the appellant, has fully been highlighted in the
writ petition No. 2823-P of 2018 wherein the learned court decided
that we would direct the respondent No.2 to apply his mind to the
facts of the case and decide the petitioner’s representation in
accordance with the law and rules within a period of two months.
Accordingly the P&D Department was pressed through respondent
No.1 to redress grievances of the appellant. Ultimately, the P&D
Department after a lapse of more than 06 months issued a letter
denying all out reservations, which pave the way for affecting the
fundamental rights of civil servants and violation of article 4 of the
constitution as contained in the Judgment of the Supreme Court of
Pakistan in the petition No. 89/2011. (2013/SCMR/1752).

That the P&D Department now further reshuffled the seniority lists
with its own logic to oblige projects staff/contract/erstwhile FATA
absorbed staff, recently regularized through Regularization Act 2018 in
the Provincial Planning cadre. The P&D Department was of the view
that these employees were entitled of backdated seniority although the
regularization Act 2018 very clearly states that all such officers
shall rank junior to the regular officers of the cadre or
organization.

(copy of KP Employees(Regularization of services) Act, 2018 is
attached as annexure H).

That a substantial number of unfit and unmeritorious officers and
beneficiaries have been absorbed in the Provincial Planning Services
Cadre without verifying their credentials (degrees, certificates ), has
impinged on the self-respect and dignity of others officers, who will be
forced to work under their rapidly and unduly promoted fellow




officers, and under those who have been inducted in PPS without merit
and as a result the genuine/bona fide civil servants will have prospects
of their smooth progression and attainment of climax of careers
hampered, hence it is violation of Article 14 of the Constitution.

That the appellant aggrieved from the decision of the respondents filed
representation on 01.10.2020 and subsequently on 09.11.2020
whereby the respondents did not reply the same within the stipulated
period of time hence filed this appeal on the following amongst
grounds.

(Copies of representations are attached as annexure I).

GROUNDS:
A

That a substantial number of unfit and unmeritorious officers and
beneficiaries have been absorbed in the Provincial Planning Services
Cadre which will impinge on the self respect and dignity of the
respondents, who will be forced to work under their rapidly and
unduly promoted fellow officers, and under those who have been
inducted regardless of their (inductees) merit and as a result the
genuine/bona fide civil servants will have prospects of their smooth
progression and attainment of climax of careers hampered, hence it is -
violation of Article 14 of the Constitution.

That the principal and guidelines set in the Judgment of the Supreme
Court of Pakistan in the petition No. 89/2011 (2013/SCMR/1752) have
not been followed by allowing absorption with backdated seniority
which is illegal and directly affects the fundamental rights of civil
servants and is violation of the Article 4 of the constitution which
provides equal protection of law to every citizen to be treated in
accordance with law, which is inalienable right of a citizen.

That manipulating the seniority list without any legal backing reveals
the malafide intention on the part of establishment section of the P&D
Department which is not tenable under the law.

That the Appellant and other P&D Officers who have been suffered by
inducting the unmeritorious and inexperienced employee and the
promotional prospects of the respondents have been blocked.

That the Appellant is not being treated according the principles of
equity and fair-play and have been kept deprived from promotion in an
arbitrary manner which has resulted in serious miscarriage of justice.

That the appellant seek permission to advance other grounds and
proof at the time of hearing.

It is, therefore, humbly prayed that the instant appeal may
graciously be accepted in the following manner:




La

ii.

iii.

iv.

vi.

{

Upgradation of post of the Chief Planning Officer (Health) to BPS-20
and the post of Deputy Chief Planning Officer BPS-19 may be declared
as unlawful and void as the post of Chief Planning Officer in all of the
departments of Provincial Government are in BPS-19.

The promotion orders of respondent No.6 to BPS-20 without
completing mandatory requirements of undergoing Senior
Management Course (SMC) and respondent No. 7 to BPS-19 without
undergoing Mid Carrier Management Course (MCMC) notified on
25-9-2017 may be declared as null and void as planning cadre was
already established at that time and individual department having no
rights to process promotion cases of the officers rather it was the
mandate of the P&D Department to process cases for promotion.
Further the hurry in which minutes of PSB, approval of summary for
CM and then notification (all on the same day) speaks volume of ill
intensions and malafide, hence may be declared as null and void.

The forth coming promotion of respondent No. 6 to BPS-20 may
kindly be suspended till finalization of decision on the
seniority/discriminatory service rules keeping in view length of
service and natural justice process.

The promotion of respondent No. 8 to BPS-19 without getting
regular promotion in BPS-18 in Local Government and Rural
Development Department who was personally upgraded and trough
personal manipulation he secured a permanent position in BPS-18
and then promoted to BPS-19, be declared null and void and he may
be reverted back to his original position in BPS-17.

That the P&D Department shall be directed not to manipulate further
the seniority list by giving backdated seniority to the employees
absorbed in the cadre after notification of the Provincial Planning
Service cadre.

The appeal may be decided on the principal set by the Supreme Court
of Pakistan in the Judgment on petition No. 89/2011.

vii. Any other relief as deemed appropriate in the circumstances of case

not specifically asked for may also be granted to the appellant.

Appellant
Through

Muhammad Arif Khan,
Advocate, ’

Dated: __ /__ /2021



BEFORE THE HON'BLE SERVICE TRIBUNAL, KHYBER

PAKHTUNKHWA, PESHAWAR.
/
Service Appeal No. of 2021
Qaiser Alam
Versus

The Government of Khyber Pakhtunkhwa and others

Affidavit

I, Muhammad Arif Khan, Advocate Peshawar as per instruction of my
client/ appellant, that the contents of the accompanying appeal are correct to the
best of my knowledge and belief and that nothing has been concealed from this
Hon'ble Tribunal.

Deponent




BEFORE THE HON’BLE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA, PESHAWAR.

Service Appeal No. . of2021

Qaiser Alam khan
Versus

The Government of Khyber Pakhtunkhwa and others.

ADDRESSES OF PARTIES
Appellant )

Qaisér Alam, Chief of | Section, P&D Department, Presently
Posted as Chief Planning Officer Health Department

Respondents

1. The Government of Khyber Pakhtunkhwa
through Chief Secretary, Civil Secretariat, Peshawar.

2. The Additional Chief Secretary,
P&D Department, Civil Secretariat, Peshawar.

3. The Secretary,

Govt. of Khyber Pakhtunkhwa, Establishment Department
Civil Secretariat, Peshawar

4. The Deputy Secretary,
Planning & Development Department Peshawar

5. Mr. Sher Gul, Senior Chief P&D Department.

6. Mr. Adil Saeed Safi, Deputy Secretary, Prime Minister Secretariat,
Islamabad

7. Mr. Javed Khan, Chief Coordination, P&D Department Peshawar.

| Appellant

Through -

Muhammad Arif Khan,
Advocate,




Counsel for the appellant and Addl. AG fbr the

26.03.2021 !
' respohdents present.

I

- The Worthy Chairman is on leave, thereforfe, case -is
adjourned to 01.06.2021 for hearing before the DB

(Atig-ur-Rehman Wazik)
Member(E)f '
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| 21102020 . Junior to counsel for the appellant énd Addl.” AG
alengwith_ Abdul  Mateen, Superintendent for the |
respondents present. o ‘ |

The Bar is observing general strike today, therefore,
the matter is adjourned to 26.11.2020 for hearing before
the D.B. o '

: (Mian Muhammad)
Member

26.11;2020 - Counsel for,the appellant and Addl. AG alongwith
| Kifayatullah, Bailiff for the respondents present. |
Learned AAG sates that some deﬁcient: record-
including minutes of DPC is required to be madé part of
- the brief in order to reach just conclusion in the matter.
He, therefore, requests for adjournment. Adjourned to

15.02.2021 for @:g before the D.B. . QM

(Mian Muhamm o Chairman-
Member(E) '
‘ '.} A _ N ‘. .
.- 15.02.2021 . Counsel for the appellant and Addi. AG alongwith Abdul

Mateen, Superintendent for the respondents present.

© On the last date, the respondents were required to -produce
the deficient record, more particularly, the. copy of minutes of
DPC. The -requisite .record has not' been brought before- the
Tribunal. - The respondents are required to do the :needful
positively on or before next date of hearing. Adjourne'd to
26.03.2021 for hearing before the D.B. The restraint arder

- passed on 06.12.2019 shall remain operative till next date.

Chairm&

- (Mian Muhamma
Member(E)



- : - N

02.07.2020 Junior to counsel for the appellant and Addl: AG *

alongwith Mr. Abdul Mateen, Supdt for respondents present.
Written reply on behalf of respondents no. 2 and 3 submitted

which is placed on file.

Adjourned to 20.07.2020 for rejoinder and arguments
before D.B.

MEMBER

20.07.2020 Counsel for appellant present.

Mr. Riaz Khan Paindakheil learned Assistant Advocate
General alongwith Abdul Mateen Superintendent for the

respondents present. .

Learned counsel for appellant requests for
adjournment; granted. To come up for rejoinder, if any,

n }9:08.2020 before D.B.

~

(Mian Muhamnfad) (Rozina Rehman)
Member (E) Member (J)

and argui

19.08.2020 Due to summer vacations, the case is adjourned to

21.10.2020 for the same.

Reader



11.03.2020 Junior counsel for the appellant and Mr. Kabirullah
‘ Khattak, Additional AG’ al'ongwith' Mr. Abdul Matteen,
Superintendent on behalf of respondents No. 2 &3‘
present. Writtén reply on behalf of respondent No. 1 has
already been submitted while representative of
respondents No. 2 & 3 seek further time to furnish written

reply/corriments. To come ub for written reply/commehts

on 26.03.2020 before S.B. . ‘

(MUHAMMAD AMIN KHAN KUNDI) ‘

MEMBER . .
5
27.03.2020- Due to public hOIidays on account of Covid-19, the -casé --
is adjourned. To come up for the same on 18.06.2020 before
S.B.
'’ Eeader
.18.(‘)6::2.0,20 Appellant in person and Addl: AG alongwith Mr.

Al

Abdul Mateen, Supdt for respondents present. Written reply
on behalf of respondents No. 2 and 3 not submitted.
Requested for further time to submit the same. Last
opportunity granted. To come up for written feply/comménts
on behalf of respondents No. 2 and 3 on 02.07. 20 bef
D.B. |




iy

.. " Service Appeal No. 1590/2019

©11.02:2020 Appellant in person and Mr. Iftikhar Ahmad,-Senior Clerk.(’;ql‘:"
| behalf of respondent No. 1 present. Representativ%s_of.reSporident; E
No. 1 submitted reply on behalf of respondent No. 1. The sérh{é |s

placed on record. Neither written reply on behalf of fespbndetn"t;‘

- No. 2 & 3 submitted nor their representatives are ;pre's:ent"

therefore, notices be issued to them with the direction 'to-dirécj’t" .

- the representatives to attend the court and submit written reply on. - - -

the next date positively. Case to come up. for written . .

reply/comments on behalf of respondents No. 2 & 3 on 25.02.20201

before D.B. : oy <

(MUHAMMAD AI\% KHAN KUNDI) = .J"
MEMBER RS

. 25.02.2020 Appellant with counsel present. Mr. Kabirullah Khattak '
SR learned  Additional AG alongwith Mr. Abdul Matee‘hﬁ._"-";-_-:'._‘f»
Superintendent for the respondent No . 2 & 3 present.

Reply on behalf of respondent No. 1 already submitted.. _"‘ .

Representative of the respondent No. 2 & 3 -ée'eks tame _.tajff'

L ey
. -x./' .

furnish written reply/comments. Last opportunity is 9'rantéq, AR

To come up for written reply/comments on 11.03.2020 . °
before S.B. |

(Hussain Shah)

Member -
-(‘v .




19.12.2019

02.01.2020

28.01.2020 Clerk to counsel for the appellaht present. Written reply not.. - "
submitted. Muhammad Tasfeeq Assistant 1cplcscntat'ive'

B e S gR t;(-f"«u (‘

{Q‘, e

Junior to counsei for the appellant and Addl. AG

alongwith Wajid Shah, Junior Clerk and Iftikhar Ahmad, -

Junior Clerk for the respondents present.

~ Representatives of respondents seek further time to
furnish reply/comments. Adjourned to 02.01.2020 on which -
date the requisite " reply/comments shall - positively be
submitted. The restratnt order passed on 06.12.2019 shall

remain operatlve il next date.

- Appellant alongwith counsel and Mr. Iftikhar Ahmad,

for the respondents present.

Yet again a request on behalf of respondents is ,

made for further time to submit reply/comments. It is. -

" Junior Clerk for respondent No. 1 alongwith Addl. AG -

~ stated by representative that the -respondents wiéh"', -

to submit joint reply, therefore, -the deiay may be |

gl t-

over

Instant matter is adjourned to 28.01.2020 for’ o

submission of reply/comments by the respondents but !

as last chance. The restraint order passed on -

06.12.2019 shall remain operative till next date.

Chairman

of

respondents present and requested for time to furnish writtén -

reply/comments. Granted. To come up for wmtcn 1cply/commems ’ ,-
on 11.02. 2020bcf01cSB e

a .

Member =~ L

w A




~ Contd... order dated 06.12.2019, . S
“~In S.A No. 1591/2019 . , ' - [0

the matter. In his‘view thé éppellant was cbndemned uriheard"a:nd his

valuable service rights were blata'ntly jeobérdized. ‘Now the - .

respondent No. 3 haé advertised different"posté including that of

appellant for fillihg' up afresh tﬁrough-"advertisement appearing in the - |

newspaper. - - | |
In view of the aboveqrecord and arguments of learned

counsel, instant appeal is admitted ’for regulér heéring subject to all

just exceptions. The abpe[lant _is directed to dleposit security and

process fee within iO days. Thereéfter, notices be issued to the -

respondents. To cofne ub for written reply/comrr;eht-s‘o»n 19.12.2019

before S.B;
Alongwith the appeél an application for suspension of the
advertisement has been submitted. Notice of application be also gi\/en

to the respondents for the date fixed. Till next date the respondents .

At o SN SR -
A N shali not finalize the process of recruitment undertaken in pursuance
: --,’ O\Q[’f - ’ ‘ i ’ - ) ’

) ‘e

~ \CeSS/?ee to the advertisement wherein last date for submission of applications

: W} . isshown to be 30.11.2019. | \

.,

Chairman‘




06.12.2019

Counsel for the appellant present.

- Learned counsell referred to the appointment order of
appellant made by respondent No. 2 on 01.03.2019 and contended
that his service was to be governed by the Khyber' Pakhtunkhwa Civil
Servants Act, 1973 “and Khyber Pakhtunkh‘wa Civil Servants
(Appoin‘tment, Promotion and Transfer) Rules, '1'989. Tne appellant

consequently took charge and started performing his duty when, on
‘I‘ ‘,'I ‘ ™~ v

04.05.2019, the respondent No. 3 issued another off“ce order -

canceihng the appomtment of appellant anngwrth others. Ostensrbly,

the apporntment was cancelled on. the ground that the same was
made in violation of instructions issued by respondent No. 1. The
appellant preferred Writ Petiton No. 2975-P/2019 before the

Honourable Peshawar High Court which was dismissed on 20.11.2019

but solely on the ground of jurisdiction. Consequently, the appeal in

hand was preferred on 22.11.2019. He also referred to order dated
14.05.2019 made by respondent No. 2 upon the departmental appeal
of appellant and contended that the appeal was rejected on no good

ground while the order was cursory.

Placing reliance on judgments reported as 2009-SCMR-663,
2006-SCMR-678, 2004-SCMR-303, PLD 2016 Peshawar .164 and 2014
PLC(C.S) 476, learned counsel argued that the appeliant wa-s never
provided with any opportunity to defend his cause. That, no proper

procedure was followed before the passing of impugned order dated

01.03.2019. Similarly, no charge sheet or show cause notice was ever

served upon the appellant. Departmental enquiry was also not held in
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29.11.2019

P oentl e ¥

e o Form- A
FORM OF ORDER SHEET
Court of '
Case No.- 1595/2019
1 S.No. | Date of order Order or other proceedings with signature of judge A
proceedings :
1 2 3
1. 27/11/2019 The appeal of Mr. Farhad Ali resubmitted today by Mr. Yanr. :
Saleem Advocate may be entered in the Institution Register and put up to
the Worthy Chairman for proper order please.\
REGISTRAR .
o This case is entrusted to S. Bench for preliminary hearing to be

put up there on _2.4 I )(6’3 ,

CHAIRMAN

Counsel for the appellant present.

Learned counsel request for time to. provic
prder/judgment of Hon'ble Peshawar High Court. passed-

Vrit Petition preferred by the appellant.

Adjourned to 06.12.2019 before S.B.

Chairma

e
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" The appeal of Mr. Farhad Ali Ex-Chowkidar District Court Nowshera received today i.e. on .
22.11.2019 is incomplete on the following score which is returned to the counsell'f()r the

appellant for completion and resubmission within 15 days.

1- Index of the appeal may be prepared according to the Khyber Pakhturikhwa Service
Tribunal rules 1974.

2- Annexures of the appeal may be attested.

3- Annexures of the appeal may be flagged.

4- Affidavit may be got attested by the Oath Commissioner. :

5- Annexure-K of the appeal is illegible which may be replaced by Ieglble/better one.

6- Five more copies/sets of the appeal along with annexures i.e. complete in all respect
may be also be submitted with the appeal.

No. ROQQ /ST,

' /2019
@ o
REGISTRAR *
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr{]!@l.fl’gt: Adv. Pesh.

e Z////ﬂ@/?

He shjeclion .




BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR

Appeal No.ljfi /2 /50 19

Farhad ali, Ex- Chowkidar in the Court of the Senior Civil Judge

Nowshera

...............................................

VERSUS

(appel_lant)

Registrar Peshawar High Court Peshawar and others

Through

1 B Serwce Appeal w1th afﬁdawt ] _5*
2 Application for condonation of delay

with affidavit | 6~ #
3 Application for suspension with

affidavit 2- 9
4 Copy of the advertisement A 10 |

Copy of letter dated 08.11.2017 B "
3 Copy of appointment 01del dated ¢ ’

01.03.2019 12-93
6 Copies of the arrival repo&, medical | D> B F G W19

certificate, Pay roll and service book Y-19
7 Copies of order dated 29.04.2019 and| H & I 26

04.05.2019 | —2
8. Copy of the writ petition No. 2975- J

P/2019 | 4229
9. Copies of departmental appeals dated K, L

11.05.2019 and Dismissal Order dated 3o-37%

14.05.2019 . ,
10 | Copy of the advertisement M 29
11. | Vakalatnama 39

Petitione

YAS ALEEM

Advo

, Peshawar

JAWAD UR REHMAN
Advocate Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL., PESHAWAR

Klivber Pakhtuichwy
Serviee 'B"r'lI_‘n.mmrmgr

Appeal No.bqt;/2019 Darea {” 1247

Farhad ali, Ex- Chowkidar in the Court of the Senior Civil Judge
Nowshera.........ccooiiiiiiiii (appellant)
VERSUS

1. Registrar Peshawar High Court Peshawar
2. District and Sessions judge Nowshera.
3. Senior Civil Judge, Nowshera/ Chairman Departmental
Selection Committee
(Respondents)

Appeal under Section 4 of the Khyber

" Pakhtunkhwa Service Tribunal Act, 1974, against
the Order dated 04.05.2019, whereby the
appointment order dated 01.03.2019 of the
appellant has been cancelled, against which his
departmental appeal dated 11.05.2019 has been
finally rejected vide order dated 14.05.2019
communicated to the appellant on 17.05.2019.

Praver in Appeal; -

Fi\edtﬁ‘day On acceptance of this appeal the impugned
@ ) : orders dated 04.05.2019 and 14.05.2019 may
Registraz kindly be set aside and the appellant may be re-
r;;),_\\\\\\ instated into service with all back benefits and

' wages of service.

‘Respectfully sheweth,

The Appellant humbly submit as under

1. That the Learned Senior Civil Judge Nowehera advertised various

_posts including the post of Chowkidar BPS-3 for appointment in the
~d3YAILY MASHRIQ in January 2019 and invited applications from
the desirous candidates. (Copy of the advertisement is attached as

% Annexure A)

Repistrge -
294\ g

Re-submiee
) fil oy od te

2. That it is pertinent to mention here that Respondent No. 3 issued
certain instructions/ policy for filling vacancies of Class-IV
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employees known as Bowl policy vide letter dated 08.11.2017.
(Copy of the letter dated 08.11.2017 is attached as Annexure B)

. That the Appellant having the required qualification at his credit,

duly applied for his post so advertised, thereafter he was called to
submit documents which he accordingly submitted.

. That in the initial phase, for the posts of Chowkidar, some more than

1000 candidates applied for the post. Under the bowl policy, 16
candidates were shortlisted. The appellant was also included in the
shortlisted candidates. It is pertinent to mention here that the method
of draw/ balloting was carried out in the presence of all candidates.

. That thereafter the Appellant, amongst other short listed candidates,

was called for interview in which he duly appeared and remained
successful. After the interview, again 6 candidates were short listed
wherein again his name also included. Those 6 eligible candidates
were again gone through the process of draw/ balloting for ensuring
transparency in the presence of all shortlisted candidates. In the final
round of balloting/ draw, fortunately again he was successful.

. That having, again, successful in the final draw, the Appellant was

duly recommended for appointment by the Departmental Selection
and Scrutiny Committee for appointment, accordingly he was
appointed against the post of Chowkidar BPS-3 vide order dated
01.03.2019. (Copy of the appointment order dated 01.03.2019 is
attached as Annexure C)

. That the Appellant was also medically examined and when found fit

he duly submitted his arrival report and started performing his duties.
It is pertinent to mention here that pay roll of all the Appellant has
also been prepared for the purpose of pay and his service book was
also prepared. (Copies of the arrival report, medical certificate, Pay
Rolls and Service Books are attached as Annexure D, E, F& G)

. That ever since his appointment, the Appellant performed his duties

with zeal and devotion and there was not a single complaint with
regard to their performance.

. That while serving in the said capacity, the Learned Senior Civil

Judge Nowshera/ Respondent No. 2 on the directives of Respondent
No. 1 dated 29.04.2019, quite illegally cancelled the appointments of
the Appellant vide Office Order dated 04.05.2019. It is pertinent to
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mention here that cancelation was made without serving upon the
Petitioners any charge sheet or conducting any inquiry or personal
hearing (Copies of order dated 29.04.2019 and 04.05.2019 are
attached as Annexure H & 1) '

10.The , feeling aggrieved, the appellant along-with other similarly
placed employees filed Writ Petition No. 2975-P/2019 before the
Honorable High Court Peshawar. (Copy of the writ petition No.
2975-P/2019 is attached a Annexure J)

11.That during the pendency of writ petition, the Appellant also filed his
departmental appeal to the Honorable District Judge Nowshera on
11.05.2019, however the same was dismissed vide order dated
14.05.2019. the order was never communicated to the Appellant,
however he got the copy of the same on 17.05.2019. (Copies of
departmental appeals dated 11.05.2019 and Dismissal Order dated
14.05.2019 are attached as Annexure K & L)

12.That it is pertinent to mention here that the respondents have now re-
advertised all the posts of class-IV through the daily Pakistan. (Copy
of the advertisement is attached a Annexure M)

13.That the writ petition came up for hearing on 20.11.2019, however
the same was dismissed, after hearing arguments, by the Honorable
High Court for lack of jurisdiction.

14.That the impugned orders are illegal unlawful, without lawful
authority and against the law and facts hence liable to be set aside
inter alia on the following grounds.

A. That the Appellant has not been treated in accordance with law,
and his rights secured and guaranteed under the Law and
Constitution have been violated.

B. That no proper procedure has been followed before the
cancelation of appointments, no charge sheet or show cause
notice has been served upon the Appellant nor any inquiry has
been conducted or if so conducted he has never been associated
with the pfoceedings, thus the impugned order is liable to be set

|
V
GROUNDS OF SERVICE APPEAL:
aside on this score alone.




C. That the Appellant has not been given opportunity of personal
hearing before the issuance of the impugned order hence he has
been condemned unheard.

D. That no charge sheet or show cause notice has been served upon
the Appellant before the cancelation of his appointment, thus the
impugned order is passed in violation of the principles of natural
justice.

E. That the Appellant duly applied for the post, appeared in
interview and remained successful, he duly took over charge of
his post and started performing duties, his pay roll was also
prepared and he got his salaries, thus the order of appointment
had been acted upon and valuable rights had been created in
favour of the Appellant. As principle of LOCUS PONATENTIE

. strongly lied in their favor so the services could not be snatched
away illegally with one stroke of pen.

F. That the Appellant was appointed by the competent authority
after observing all codal formalities, including bowl policy, no
illegality or irregularity has been committed in the process of
appointment.

G. That Respondent No. 1 is not competent under the law to issue
order to Respondent No.2 to cancel Aappointment orders and
Respondent No. 2 should have applied his own judicious mind
before cancellation of appointment orders of the Appellant.

H. That the impugned order is also violative of Provisions of
General Clauses Act as it is not speaking order and is liable to be
set-aside on this ground alone.

I. That the Respondent No. 2 dismissed the departmental appeal of
the appellant without solid reasons and on no good grounds. The
appellate authority admitted that the appellant was appointed
upon the recommendations of duly constituted departmental
selection committee and nowhere alleged any illegality on the
part of the appellant but quite illegally justified the cancellation
order dated 04.05.2019 by saying that since the cancellation of
appointment was made upon the difections of the respondent
No.3 therefore he termed the order dated 04.05.2019 as legal and
thereby dismissed the departmental appeal of the appellant. The
said dismissal order of the respondent No. 2 by itself is illegal and




void ab-initio and legally no limitation would run againét- an
illegal order.

K. That if all there were any irregularity or illegality committed in
the process of appointment, the same can neither be attributed to
appellant nor can he be punished for the faults or lapses
committed by others.

L. That the Appellant has never committed any act or omission
which could be termed as misconduct, albeit his appointment has
been cancelled.

M. That the Appellant has at his credit an unblemished and spotless
service career of about 2 months, however without considering it,
his appointment has been cancelled.

N. That the Appellant is young and energetic and wants to service
for his department albeit his appointment have been illegally
cancelled.

O. That the Appellant is jobless since withdrawal of his appointment
order. ' :

15. That the Appellant seeks leave of this Honorable Court to take

additional grounds at the time of arguments. g;/
7 . ( -

Petitioner
Through

YASHY SALEEM
Advoc(ate, Peshawar

JAWAD UR REHMAN
Advocate Peshawa

It is solemnly affirm and declare on oath that the contents of the
above appeal is true and correct to the best of my knowledge and
belief and that nothing has been kept back or concealed frem this
Honorable Tribunal. %
Dcponent



BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Appeal No. /2019

Farhad ali, Ex- Chowkidar in the Court of the Senior Civil Judge
Nowshera
N (APPELLANT)
VERSUS

Registrar Peshawar High Court Peshawar and others.
............................................ (RESPONDENTS)

APPLICATION FOR CONDONATION OF DELAY,
IF ANY IN FILING THE TITLED APPEAL

Respectfully submitted:

- 1. That the appellant has today filed the accompanied appeal before this
honorable tribunal in which no date of hearing is fixed so far.

2. That the applicant prays for condonation of delay if any in filing the
instant appeal inter alia on the following grounds:-

GROUNDS OF APPLICATION

A. That the appellant has been diligently pursuing his remedy. Against an
illegal order of cancelation of his appointment order, which is corum-
non-judice, the applicant in good faith and with hope filed writ
petition before the honorable court however the same was dismissed
for lack of jurisdiction.

B. That the delay if any in filing the instant appeal was neither willful
nor intentional.

C. That the faith of his departmental appeal was never communicated to
the appellant by the respondent, the appellant himself managed to get
the copy of dismissal order dated 14.05.2019. -

D. That the original order dated 04.05.2019 is patently illegal issued
under the influence of Respondent No. 1 and the appellate order is
also a void order and as per judgments of superior courts no limitation

_ runs against a void order.




e

. E. That the applicant has a very good case of merits and valuable rights
of the appellant are involved in the instant case, hence the delay if any
in filing the instant case deserves to be condoned.

F. That writ petition was dismissed on 20.011.2019 and service appeal
was prepared on the following day and on the next day i.e, 22.11.2019
the appeal has been filed.

G. That it has been the consistent view of the Superior Courts that causes
should be decided on merit rather then technicalities including
limitation. The same is reported in 2014 PLC (CS) 1014, 2003 PLC

(CS) 769.

1t is therefore humbly prayéa’ that on acceptance of this application
the delay if any in filing the instant appeal may please be‘??ndoned.

ppfli‘cr’mt
Through

L2
YASIR/SALEEM
Advocgte, Peshawar

&

51\\»» &C\“‘ZQ;%W\

JAWAD UR REHMAN
Advocate Peshawar

- AFFIDAVIT

It is do hereby is solemnly affirm and declare on oath that the contents of
the above implementation petition are true and correct to the best of my
knowledge and belief and that nothing has been kept back or concealed
from this Honourable Tribunal ' j

Deponent
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Appeal No. /2019

Farhad ali, Ex- Chowkidar in the Court of the Senior Civil Judge
Nowshera
................................................... (APPELLANT)
VERSUS

Registrar Peshawar High Court Peshawar and others.:
.......................... iiiiiiiieieee...(RESPONDENTS)

APPLICATION FOR SUSPENSION OF THE OPERATION OF
THE - ADVERTISEMENT IN DAILY PAKISTAN WHEREBY
THE POSTS HAVE BEEN RE-ADVERISED TILL TI—IE FINAL
DISPOSAL OF THE INSTANT PETITION.

Respectfully sheweth,

The applicant humbly submits as under

1. That the captioned service appeal is being filed today before this
Honorable Tribunal in which date is yet to be fixed.

2. That all the three ingredients for the grant of status quo strongly
- lies in favor of the applicant.

3. That the contents of the service appeal may kindly be treated as
integral part of the instant application. :

4. That the Respondents have re-advertised all the posts of Class-IV
for initial recruitment wherein last date for submission of
application forms is 30.11.2019.

5. That the applicant has a very strong case of merits and if the post
is filled the very purpose of the instant appeal would become
infructuous.

It is therefore prayed that on the acceptance of this application the
operation of the advertisement may kindly be suspended till the
final disposal of the instant appeal.




AFFIDAVIT

App&lt

Through
YAS{/}%SALEEM

Advocate, Peshawar ¥

&
s Q‘L\)\_@#t)yv

JAWAD UR REHMAN
Advocate Peshawar

It is do hereby is solemnly affirm and declare on oath that the contents of
the above implementation petition are true and correct to the best of my

N knowledge and belief and that nothing has been kept back or concealed
from this Honourable Tribunal '

|

|
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! JAdmn

Al the Dlstﬂct & Sesslons Judges/Zilla Qazls

in Khyber Pakhtunkhwa
" Sub:- " APPOINTMENT OF CLASS-IV

“Dear SirrlMadam.

and conﬁdenoe In the Judidary, the f'ollowmg process of appomtmenl agalnst Class IV vacancy(s)

PF SHAWAR HIGH COURT
' Peskawar :

Dated Peshawar tho

4

should be {ollowed -

Step ]
L

ii.

iii,

3
if.

" Flual Slep

. Draw/balloling In the presence of all cllglblc candndatea
issuance of. appomlment letters (who wins the draw) .

The purpose of conductlng baliollng al this. slage is to m!nlrnlze dlsctelion and .

\l

ensure fa1mess to all ehgnble candldatas You are requested to foliow the above procedure In 1euer and

spldt

1. The Distict & Sesslons Judge, Mansehra with speuﬁc rerarence o hIS etter # 7390ID&SJ datod, -

. ‘me PSO to Hon bls the Chief Jusﬂm lor piacing the same before HCJ fof information.

Publlcity of vacancy(s)

Preparation of fong list, followed by delg senutiny.

" Preparation of shonhsk (of candidates meeting reqmsnte standards)

: § tep B}t .
Interview conducted by a pane! which should include Individuat (s) ol requisite skills

Al commum:allom should be
sddressed to the Reglstrar Peshawar

official by name.

P—

‘High Court, Pesbawarand not ta sny |,

T 9210149-58
B om . o2w01ss

Fax 9310170

vurw, peshawarhighcourt gov.pk
info@peshawarhighcourt gov. P
Y phepsh@gmail.com

3—-//// >

In order to ensure transparency‘ faimess and with a view to resloﬂng peOp!es trust

Praparation of list of eligible cand!dales (each et§gib¥e can be appointed)

In fulurc

- _.'Enti's;;j No. & date of even

Copy forwarded lo -

S 07.11.2017,

vw.pestiawérﬁl"@eou:tgw.pk :

.) .

lnro@p%hawmlghcouﬂ.gm.pk

Tos

¢

.

- This is Issued thh the approval ol Hon ble the Chlef Justice.

Sinoerely yours

v

/

v

12

Muhammad Sahm Khan)

ohwsh@tmalr com -

4

nuo :



A WG K=
OFFICE OF THE SENIOR CIVIL JUDGE (ADMN),
’ NOWSIIERA

ORDER - D{ltcdon.os;zow

I
o

-

! . . .
On the recommendations of the l)cpurllﬁullul!Sch:cliun Commitice, the
Competent Authorily is pleased to order the appointnﬂent on temporary basis ol
the following candidatés as Chowkidars in B‘PS—.(A)I# w%fh ¢lfeet from oo dmT o
assumption of charge of the post, subject to medical fitness. verilicaiion o their

antecedents and character verilication Trom the concerned Police Station:-
¢ , ¢ 0

ST NAMEOET T Address Y
" CANDIDATL ) P ) .
\/ 1 .| Mr. Saced Khan | Dilawar Khan Khwesligi — Payan.  District | ,
: ' o o : Nowshéra .o .
2 . | Mr. Fathad Ali | Said Rehman Shah | Qazi iAbad. - Kabul ~ River.
: : Nowsheérit Kalan,  Diswict |-
Nowshgra v _ J

e .
Their appointment to the serviee shall be subj?cl to the following terms -
| p

-

[N They will be governed by the NWIP (_]\’l' Servants Act. 1973 and NWIP

ancl conditions: ~

Government Servant (appointment. I’mmul:on & ‘T'ransler) Rulu 1989. Q
i, They will be allowed the mindmum pay of ]!l’b 03 phus ather .l]lu\\ mees
as admissible under the rules. Those who are already in Govt. Service :md Wi hqm.
pay is more than the minimum of BPS-OB' will b-e‘allowclsd fo draw pay which théy
were drawing before their appointment, subject 1o puml\.slon by the Competent
Authorily. rhcu pﬁy shall be' fixed at proper stage in BPS-03.
il They’ shall' be governed by such rules and instruction relating to leave.
"i;./\. and medical allowance as may be preseribed [rom lime o time.
iv. . They shall be on probation initially for- period of one year extendable up A . )
10w years. . ' . _
v, They wm be clxuhlc for continuance and L\'Lnlu.li confirmation in the posi
on satist’actory completion of their probahonary period, subject to availability of

pumamm posts and the completion of prescribed. tmmnw. if any.
——

wvi. ,  Their service shall be liable lo bL dispensed with at any ‘time withou} .

notice and without Asmg:,mn;: any reason, helore the L\puv ol the period of their




,pxobatlon/cxtendcd period of plOb'Il.lO]'l if, thcn wml\

or conduct during this

period is not found satistactory. In the event of termination |1om service, [ougleen

" days notice or in.lieu thereof fourteen days pay will be paid by the Go_vu nment.

in case of resignation. they will give one month notice lo the (on'lleu.l‘ll '

Authority or in lieu thercof one month pay shall be for feuecl to the Govermmnt
The resignation shall, however, ‘bc‘suhjccl o the uccchuncus by the Competent
/\utl‘mrily. : . : . ’

vii.  They will be governed by the NWFP Govemment Servants (Efﬁcxency
and’ Dlscxphne) Rules, 2011 and the NWFP, Government Servaqts Conduct Rules.

1987 and alﬁy other instructions which ity issued-by the Competent Authority

[rom time o time.

lflhc. above terms and condxllom of 1ppomlmcnl arc 1cccpmblc o lhu'n.

thy shuul(l report for dul)"lu the undusu,l

L\ppmnum.m shall be deemed 10 hd\‘l, bueii Lduu_llul i any n-m' falls o ILl)llll lof

duty to the unde:51g11ed within one month from the date of 1ssuuot this Oldel

4. . hey shall join duty at their own expenscs.

No. 88— qR-i/2 -Dated Nowshera the 0[O 2019

' Copy forwarded for mfmmataon and necessary action to the: - .t

1. Districl & Segsions Judge, Nowshera. .
2 District Account Officer, Nowshera.
3. Senjor Civil Judge (Judicial), Nowshera. 4
. 4. Clerk of Court, Senior Civil Judge (Admn) Now

5. Officials concerned by name,

(
Senior Civi

Appointing
Nowsherda.

B
|
i

fed unnu.(lmlc’ly The nllu ol




To: ' P\'U\\Qé ')<-‘—'—B

The learned Senior CIVI| Judge (Admn)
Nowshera

Subjéct: - ARRIVAL REPORT,

*

Respected Sir,

4

With due respect [ have the honour to submit that | have

been appointed.as Chowkidar vide order bearing Endst: No. 88-92 dated

01.03.2019 of your good self.

It is, therefore, requested to kindly accept my arrival 'réport

+

as Chowkidar today i.e 05.03.2019 and oblige.

e
[

Yours 'féi'thfull'y,

Farhad AI|
s_/o Said Rehmat Shah
, ' ~Chowkidar.
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Govc: nmcnt of Khyber, Pakhtunkhwa i
. Dlst: ict Accounts Office Nowshera :
Mouthly Salary Shtement (Aprll-ZOI))

Personal Information of Mr l‘ARI!AD AL d/w/s of SAYED REHMAT SHAH 5; Do

Personnel Number: 00904805 CNIC: 1720184376519 ‘ . NTN e

Date of Birth: 22.12.1987 Lnuy into Govt, Service: 01 03 2019 F Lcngth of Service: 00 Years 02 Months 00| Days

* Employment Category: Active ch nmncnr
Desigration: CHOWKIDAR

. 00003620 GOVE”NM“NT OF KI—I"BE] VPAKH
"DDO Code: NR4013-S.CIVIL JUDGE NSR

4 PayroIl Section: 001 GPF Section: 001 ‘ C'lsh Center :
-~ GPF A/C No: m;yesmppned. Yes GPY Balange: 770.00
Vendor Number; - i A . '

Pay and Allowances:

4ay scale: BPS For - 2017 . Pay Scale Type; Civil BPS: 03 ' Pay Stage: 0

Wage type '_ Amount 4 Wage type Amount
0001 | Basic Pay B 9,610.00 1000 | House Rent"Allowance 1,413.00
1210.| Convey Aliowance_ 2005 ‘ 1,785.00 1300 | Medica} Allowance : 1,500.00
1516 | Dress/ Uniform Allowance 150.00 1567 | Washing Allowance ' 150.00
" 11584 | Judicial Allowance & 2,800.00 _|1874. Utlhty A'IlowanchOO7 - 2,100.00
"'J2211 | Adhoe Relicf All 2016 10% - 961.00 2224 | Adnoc Relief All 2017 10% - 961.00
’ 2247 | Adhoe Relicf All 2018 10%: 961.00 : L 0.00
Deductions - General . .
Wage type ""f}: ) : Amount _ - Wage type » Amount
i 3003 GPF Subscription - Rs 770 ' - - =770.00 3501 Bcpevolent'Fuhcl' i -300.00 -
3534 | R. Ben & Death Comp Fresh b -300.00 . ' G 0.00
Deductlons Loans and Advance . ]
L Loan | , Description L ._‘i’ril;icfpal-anl-oﬁift " iDeduction Balance j
Deductions - Income Tax s . . e
-+ Payable: 0.00 °  Recovered till Aprii-2019: 0.00 Exempted: 0.00 Recoverable: ~0.00
Gross Pay RsJ: 2239100 . Deductions: (Rs.):  -1,370.00 - Net Pay: (Rs.): 21,021.00
© Payec Name: FARHAD AL] A
g Account Number: L -
Bank Details; | : «
*  Leaves: OpehingBaIancé:' ' A\./n.i!ed: ) ‘ o Earned:- Balance:
Permancnt Address: - ' o
City: NOWSHERA - Domicile: NW - l(hybex'-Palclltunlchwa A '__I-Ibusixmg Status: No Official
Temp, Address: ' : _ "
,City: . Email: T ' e e,

(140122/26.04.2019/08:46:02) 2) All amaunis are in Pak Rupices 3) Errors & omissions axceptad'+

. [ IR O




'

Nanie: -

.'uu The citries on thiy Page
: ©oshould be ddlt.d

\

.shuuld be renewed op rc_.-,ullcs‘ A all
- (19 o v

/}’ o ()"//}9 prﬂv Qoo o////“ /\{yocw(f& {p,/, Ao

Y SH.- ;

; ;3&;

Race;

§ 0.

Signature and desipnation of the
Heud of' the office, or olhu Atiesiing

Off’ccr

A - . ) -J':
. Father's name and residence: ‘ i ’
— DR
,, SAID RV mMAT S
_ ' ‘ IR R Il
5. Date of bulh by Christian cra as , i
i nearly as can be ascertained: ' ;
Date 6. Exactheight by mcasurement: o
_ f ‘ ~ ., 7 ’
I Y _
.. Personal marks for i(lcnliﬁcgtion
B Lefthand thumb and Fmbu IIII[Jthb!OI] ’
of (Non»(xu{cttcd) ofticer:
r N
T Litte Finger:

AL RS DT

Lo



e - - ’
”
) ’
.\
- ¢
-
et [EU— E
i - 4.1, i~
T -, ) - ‘. (' o
- : 4 5 6 7 3 S
, ; :I é‘
7 Substaative - . X {ure and Designalion
i . If officiating, state Otier i
| Whether substan-{ - {i} substantive - L - Dat . © head of the offico
i Mether subst, sy . Payin’ Additional | rmolument ate Signatuii of har attcsting officer |
I tive ar officiating | appointment, or _Payin Sl of a9 ) g
B : h 61y "Mheither-sérvice | Sabstantive oay for falling . Government sarvant f attestation of )
Name of Post and whether  §{ -1 h ::-.[ b nsi(;n sast oiliviating under the | Appointrunnt . %olumns 1 10 8
: permanent or ".:.u.ﬂl» of je : term™pay” ;
lemporary. under Art, 37 !
C.S.R. r_
- i
R ‘I : 4
i
/-) o T . LI
. N AT . . ! .
Ay |1BF4.0p (Jblo+2%0 4 %\\3.\D) .
_.-*h 4 LA T e : - 7 } h
‘ b
e Wlo )= 053] |
. _ £ :
i
¢’
2 S
’ -
i
n i
L d
-
.
v e
»
. —
» - -
: !
: - i
|
» _"
;
i AT
. . !
H
K
. 1 .
: P
J i P .
H ' [N ;- _
‘l - .
’ E
o —lll v ’,
i
i ,ob
|
i
- ‘ . I - ' . il ]
i 1 . . i [ AR ——— ——-—
I S E—— -w--] tn e —— h
f | ;
? ‘,‘,
‘ [ ‘ Z
‘ i ’
! L —
A ) ¥
; 4 ¥ i
; H
k- , %' ,
i ‘
v,



. o 11 12 - 13
‘ o b b i.u.ave
& . h 1 Ra!emndalo'
p £ o tR¢3_$0f't.°' ) Nature. Allocallon ot perlod o! : . reco‘sdéd X
A ng 005"4“«“_'0'1 o °"“'“: .'°’.‘ Signalure af the and - leave on average pay, ok |gnalurc of lhe | - ‘Ewmsh ol
g o ‘?"‘h“ olfice aie '°' (suchas |\ 4 of the oftice" dura- | upto fnpr months; {of o head of the otfice cesure, :r\ s
ol I“'-’ attesting officer termination or | P‘°m°:'°"- or ather 3utseting | on i{ which icave salary {5 cf otherattesling!: o pratsc‘{’( “3’0 )
survant dp .}Ues.vai;on oaf appointment dl'ran‘sAer,“ “officer .. - ol 1:3“ dcbnlablc to anolbe I ofticer., Govcr,m}\c\n )
Teolumns 1 ta - . ismissal, ‘ R ; “taken’ oo o C
RS T ' elc'.l' . ‘ o Governmc;J 13 Snrvonu j :
N ; : ' - o R S Government 1o - "u. LT sy
P ' : : - c|Peried wmcn dobnablb\‘ / s
. B . e N B
I I Cs X cq s C_Wc’L.u
' R E <—f“"“ N 1 7 _. .
¥ TN I SCRS ot >l
A, S = . )
X \\ 0 1 ¢-\o§\ CQ\&C'QYV\\__C; (AN
T . P \ "(\A\_\N 4 "'Ql -
A ] 2. 03 whal ey %88 , (/¥
e e — T - - [}

A\

A i ’ . g M RPN _
S , -
3
_— . o v ,:,;.
‘ | | (fnue.-rgua’ "J e
ek e Mo z.73 ’?7,
At “oydos-209,
' |
, ‘ . _v"““_ b . . M\« MG.; !w/ N SR




@ .

—Rhne )\*“

I PR

i . Al communices tlluin .shuuld L
- '['h'e n(Iilt‘L‘\'\‘cd to the Registraw Peshawar
[J' !q Sﬁ]_AW‘ALR 11]_(_“_]_{_ (J() Uﬂ t'_[‘ High Coury Peshnwir apd uui oy
. P [ . atficinl by nane,
; eshawar ol 9210140-69
: SO - 9210135
‘ Fax: ~ 9210170°
- www.peshawarhighcourt.gov.pk
-:,Ainfu@pushuwarhighcourt.gu\npk
L . i phcosh@ygmail.com
o B AT . . : ' S T - j
No._ ‘117 FA ~/Admn: - Dated Peshawarithe 2% =4 2019
To: : _ ' -
Syed Murad Ali Shah,
Senior Civil Judge (Admin)
Nowshera
Subject: . RECRUITMENT OF NAIB QASID‘ CHOWKIDAR AND

SWE[ZPER THROUGH DSC ON 28 02. 2019

0On' a complaint discrete inquiry was conduct

ed, wherein it was found

that the sub'je'c:t vacancies have been i’ilied in violation of instructions issued by -

this Court vide Ietter No. 18403- 429/Admin ‘dated 08.11.

policy in fiiling vacancies of Clats v empioyees
. B Y .

A S
al

2017 for observmg bowl_

N

‘The competent authority has direCted that theisubject ap'poiotments

be cancelled and fresh recrUitment be made on the subject posts strictly in -~

accordance W|th bowl policy already conveyed )

o«

(Khw ja VVa]!h Ud D.m)

oL B

\ REGI STRA R
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’ o THE SENIOR CIVIL JUDGE (ADMN) NOWSP ;A

Web: www. districtcourtsnewshera.gov, m
‘Email: dsjnowshera@yahoo.cq”

Ph: +999’>’392201L

Fax: +929: 739220’9

NO.Q&Z}"Z,Q_"_Z): SCJ {Admn), Nowshera - Dated at Nowshera thc_g((ﬁ/_%mxg )

OFFICE ORDER

In compliance of the order dated Peshawgr the 29.04.2019
bearing No.9126/Admn, Lhe worthy Registrar ol Peshawar Figh
Court, thawm ‘has cancelled the’ mpmntmonls of Naib Om(l

Chowkidar and Sweeper, conducted through DSC on 78 02.2019.
Therefore, the appomtments of the followmo persons dated:

‘28 02.2019, stands cancelled 5

Mr“. Shakeel S/o Muhammad [qbal (Naib Qasid) -

Mr. Saja Ulleh S/o Kifayat Ullah {Naib Qasid)

Mr. Taj Ali S/o0 Karim Khan (Naib Qasid)

Mr. Asad Ali S/o Qaiser Khan (Naib Qasid)

- Awais Khan S/o Saif ur Rehman (Naib Qasid)

Mr, Saeed Khan S/o Dilawar Khan (ChowkndaI)

Mr. Farhad Ali S/o Said Rehmat Shah (Chowkidar)

Mr. Syed Imran Shah S/o Syed Subkhan Shah (Sweepe;)

<

The above mentloned persons are relived fr om‘then services’

with immediate effect.

Syt,(.! Viurad Ali- Shah,
Semol Civil Judge (Admn),-
. Nowshem

No. —~— SCJ/ Admn.

Copy forwarded for information and further necessary action to the:-

1. Worthy Registrar, Peshawar High Court; Peshawar, with
reference to letter No. 9126/Admn dated 29.04.2019.
Hon’ble District & Sessions Judge, Nowshera. .
District Account Office, Nowshera.

Clerk of Court (COC), Nowshera. '
Official Concerned by name.
Office Copy.

SR NFNEUCINY

’

Scmm ‘Civil Judge (Admn)
. Nowshera.

e




IN THE PESHAWAR HIGH COURT PESHAWAR

W. P No. /2019

1. Farhad ali, Ex- Chowkidar in the Court of the Semor Civil Judge

Nowshera
2. Saeed Khan Ex-chowkldar in the Court of the Senior Civil Judge
Nowshera ‘
3. Shakeel, Ex-Naib Qasnd in the Court of the Senior Civil Judge
Nowshera
4. Saja ullah Khan Ex-Naib Q381d in the Court of the Semor C1v11
Judge Nowshera
5. Taj Ali Khan Ex-Naib Qasid in the Court of the Senior Civil Judge
Nowshera
6. Asad Khan Ex-Naib Qasid-in the Cour’c the Senior Civil Judge.
- Nowshera -
7. Awais Khan Ex-Naib Qasid in the Court of the Senior Civil Judge o
Nowshera h
8. Syed Imran Shah Ex-sweeper in the Court of the Semor Civil
- Judge Nowshera

(Petltloners) i

VERSUS-

1. Registrar Peshawar H1gh Court Peshawar :
2. Senior Civil Judge,. Nowshera/ Chan-man Departmental
Selection Committee

(R'espondentS)

WRIT PETITION UNDER'_‘ARTI'CLE 199 OF
‘THE CONSTITUTION OF THE ISLAMIC
REPUBLIC OF PAKISTAN 1973 N

PRAYER IN WRIT PETITION

On acceptance of this writ Petition an appropriate order
may please be issued, '

1. Declaring the petitioners to have been validly appointed
after adopting the due process and in accordance with -
law vide three separate notlﬁcatlons dated 01 03.2019"
against their respectlve posts, :

2. Declaring the order dated 29.04.2019 issued by the
Respondent No. 1 and the subsequent Office Order




issued by the Respondent No. 2 dated 04 05.2019
~ whereby the appointment notifications of the
. petitioners have been cancelled and thereby

terminating their servwes as illegal, in violation of law

‘and ineffective upon the rights of the petitioners, both

the Orders may kindly be set-aside and the Petitioners

may kindly be reinstated in service with all back and
consequential benefits,

Any other relief which this honorable court may deem”
and just in the circumstances of the case may also be
allowed. )

Respectfully sheweth,

The petitioners humbly submit as under

1. That the Learned Senior Civil Judge Nowehera édvertiséd various’ "

posts including 2 posts of ChOWkldﬂ]‘ BPS-3, 5 posts of Naib Qasid

BPS-3 and 1post of Sweeper BPS-1 for appomtment on temporary g

basis in the DAILY MASHRIQ in January 2019 and invited
applications from the desirous candidates. (COpy. ‘of the
advertisement is attached as Annexure A) a

. That the Petitioners having the required quahﬁcatlon at thelr credlt

duly applied for their respective posts so advertised, thereafter they
were called to submit their documents which they accordingly
submitted. ' - ' ’

. That in the initial phase, for the p_osts of Chowkidar, some more than

1000 candidates applied for the pbst. Under the bowl policy, 16
candidates . were shortlisted. The Petitioners No. 1 and 2 were
included in the shortlisted candidates. It is pertinent to mention here
that the method of draw/ balleting was carried out in the presence of
all candidates.

. That thereafter Petitioners No. 1 and 2, amongst other short listed , -

candidates, were called for interview which they duly appeared and
remained successful. After the interview, again 6 candidates were

" short listed wherein they were also included. Those 6 eligible

candidates were again gone through the process of draw/ balloting
for ensuring transparency in: the presence of all shortlisted |
candidates. In the final round of baltoting/: draw- they again were
successful.




s

5

. That for‘appointment to the post of Naib Qasid, some more than

2000 candidates applied for the post. Under the bowl policy, 40
candidates were shortlisted. Petitioners No. 3 to 7 were included in
the shortlisted candidates.- It is pertinent ‘to mention here that the
method of draw/ ®alleting was carried out in the presence of all
candidates for ensuring transparency.

. That thereafter they, amongst other short listed candidates, were

called for interview which they duly appeared and remained
successful. After the interview, agam 15 candidates were short hsted
wherein Petitioner No. 3 to 7 were also included. Those 15 eligible
candidates were again gone through the process of draw/ balloting
for the purpose of transparency-in the ,présencé of all shortlisted.
candidates and in the final draw they remained successful. '

. That for appointinent to 1 post.of Sweeper, some more than 800

candidates applied for the post. Under the bowl policy, candidates
were shortlisted. Petitioners No. 8 was included: in -the shortlisted
candidates. It is pertinent to mention here that the method of draw/
balloting was carried out in the presence of all candidates.

. That thereafter he, amongst other shbrt;liste‘d candidates, were called

for interview which they duly appeared and remained successful.
After the interview, again  candidates were short listed wherein
Petitioner No.8 was also included. Those eligible candidates were
again gone through the process of draw/ balloting for the purpose of

appointment in the presence of all shortlisted candidates and in the
final draw he remained successful.

. That having, again, successful in the final draw, the Petitioners were -

duly recommended for appointment by the Departmental Selection
and Scrutiny Committee for appointment, accordingly they were
appointed against their respective posts vide three separate orders
dated 01.03.2019. (Copies of the three separate- orders dated
01.03.2019 are attached as Annexure B, C & D)

10.That the Petitioners were also medlcally exaﬁuned and when.foun

fit they duly submitted their arrival report and started performing
their duties. It is pertinent to méntion here that pay roll of all the
 Petitioners have also been prepared for the purpose of pay and their
service books were also 'pfepared. (Copies of the arrival report,




medical certificates, Pay rolls and service books are. attached as
Annexure E, F, G & H)

11.That ever since their appointment all the Petitioners performed their
duties with zeal and devotion and there was not a single complalnt
with regard to their performance.

12.That while serving in the said capacity, the Learned Senior Civil
judge Nowshera/ Respbndent No. 2 on the directives of Respondent,
No. 1 through order dated 29.04.2019, quite illegally cancelled the
appointments of the Petitioners vide single Office Order dated
04.05.2019. It is pertinent to mention here that. cancelation was made
without serving upon the Petitioners any charge sheet or conducting
any inquiry or personal hearing (Copies of order dated 29. 04 201 9
and 04.05.2019 are attached as Annexure I & J)

13.That the Petitioner -also filed fheir respective appeals to the
Honorable - District Judge Nowshera vide their appeals dated
11.05.2019, however the same is not responded, although the
Petitioners were verbally told that since the order was issued on the
directives of Respondent No.l therefore he cannot even entertain

their appeals (Copies of departmental appeals dated 11.05. 2019 are
attached as Annexure K) : -

14.That now the Petitioners have got no other efficacious and adequate
remedy available in law are constrained to approach this Honorable
Court for the issuance of an appropriate writ inter alia on the
following grounds

GROUNDS OF PETITION:

A. That the Petitioners have not been treated in accordance. w1th law,

and their nghts secured and guaranteed under the Law and "~ .

Constitution have been violated.

. B. That no proper procedure has - been followed before the
cancelation of appointments, no charge shéet or show cause
notice has been served upon the Petitioners nor any inquiry has

- been conducted or if so conducted they have never been
associated with the proceedings, thus the 1mpugned order is uable .
to be set astde on this score alone.




C. That the Petitioners have not been given opportunity of persbnal
hearing before the issuance of the impugned order hence they
have been condemned unheard. ' '

. That no charge sheet or show cause notice has been served upon
them before the cancelation- of their appointments, thus the

impugned order is passed in v1olat10n of the pr1nc1p1es of natural o

justice.

. That the Petitioners duly applied for the post,. appeared in
interview and remained successful, they duly took over charge of
their respective posts‘ and started performing duties, their pay roll
was also prepared and they got their salaries, thus the order of
appointment had been acted upon and valuable rights had- been
created in favour of the Petitioners. As principle of LOCUS
PONATENTIE strongly lied in their favor so the services could
not be snatched away illegally _With one stroke of pen.

. That the Petitioners were éppointed by the competent authority
after observing all codal formalities, including bow! policy, no
illegality or irregularity has been committed in the process of
appointment. ' :

. That Respondent No. 1 is not competent under the law to issue
order to Respondent No. 2 to cancel appomtment orders and
Respondent No. 2 should have applied- his own judicious mind -
before cancellation of appointment orders of fhe Petitioners.

. That the impugned order is also V1olat1ve of Provisions of =
General Clauses Act as it is not speakmg order and is hable to be..
set-aside on this ground alone.

. That if all there were -any irregularity or illegality committed in
the process of appointment, the same can neither be attributed: to
the Petitioners nor can they be pumshed for the faults or lapses
comrmtted by others.

. That they have never comrhiftéd’ any act or omission which could
be termed as misconduct, albeit their appointments have been
cancelled. o




K. That they have at their credit an  unblemished and spotless service

- career of about 2 months however without considering it, thelr .

servwe career my appointment has been cancelled.

L. That the petitioners are young and-energetic and wants to service . -

for their department albeit their appomtment have been 1llegally '
cancelled. : ‘

M. That they are jobless sirice withdrawal of their appointment order.
15. That the Petitioner seeks leave of this Honorable Court to take

-additional grounds at the time of arguments.
-It_‘is therefore prayed that on acceptance of this Writ
Petition an appropriate Writ as prayed for may please

be issued in favour of the Pefitioners and agamst the
Respondents.

INTERIM RELIEF:

By way of interim relief, the Respondents rhay kindly be
restrained to fill the posts of Class IV till the final dlsposal
of the petition. - ' '

Peﬁtio‘ner

Through

Advocate High Court
" Peshawar

List of Books:

1. Constitution of Islamic republic of Pakistan,1973.

Certificate; .

Certified that no writ petition bn.thcf same subject and between
the same parties has been filed previously or concurrently.

Petitione -
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IN THE PESHAWAR HIGH COURT, PESHAWAR

W.P No. /2018

Syed Farhad S/o .Rehmat Shah R/o _Kabalv Road,-,Now.she.raA Ex -
Chowkidar, in the office of senior civil ‘judge, Nowshera

DR R I I I IR R ]

VERSUS

- 1. Registrar Peshawar High court, Pééhawar

- 2. Senior Civil Judge, Nowshera -

...............................

AFFIDAVIT

, Syed- Farhad S/o Rehmat Shah R/o Kabal Road Nowshera Ex
Chowklda.r in the office of senior civil Judge Nowshera do herebyA E
solemnly affirm and declare on, oath’that the contents vo.f-
the Writ Petition are true and correct to-the best of my

knowledge and belief and nothlng has been concealed from

this Hon’ble Court.

Petitioner

..Respondents

DEPONENT

8%% 7( NN P

_-CJB’SJ)——CWJ—'—.IS

CNIC:
Yasir Saleem ; -7 S
Advocate, Peshawar
- ™M o b e
; Vo
JCG tftf"". ‘- VA
] ﬂnma(l()( '_',,::1:
gi Y Of.
33-}0
.f .
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IN THE PESHAWAR HIGH COURT PESHAWAR

W.PNo._ . /2019

Farhad all Ex- Chowkidar i in the Court of the Senior Cw11 Judge
Nowshera and others

............... .....Petitioners
VERSUS |
Registrar Peshawar High Court Peshawar and another

S SRR veeqen Respondents o |

ADDRESSES OF PARTIES .
PETITIONERS '
1:.' Farhad ali, Ex- Chowkldar in the Court of the Semor C1V11 o
-~ Judge Nowshera e
2. Saeed Khan Ex-chowkidar in the Court of the Senior C1v11
~ Judge Nowshera ‘
3. Shakeel, Ex-Naib Qasid in the Court of the Semor Civil Judge
. Nowshera . '
4. Saja ullah Khan Ex-Naib Qasnd in the Court of the Semor C1v11 '
. Judge Nowshera
5. Taj Ali Khan Ex-Naib Qasxd in the Court of the Senior Civil
Judge Nowshera
6. Asad Khan Ex-Naib Qasnd in the Court the Senlor C1v11 Judge
Nowshera
7. Awais Khan Ex—Na:b Qasid. in the Court of the Semor Civil
 Judge Nowshera
8. Syed Imran Shah Ex-sweeper in the Court of the Senior: le
- Judge Nowshera
RESPONDENTS:

1. Registi‘ar Peshawar High Court Peshawar :
2. Senior .Civil Judge, -Nowshera/ Chairman Departmental
. Selection Committoe- o o

- Petitioher -
Through | B g{%/_’; '
- YASIRSALEEM
S Advocate High Court
‘ Peshawar



L. To
The Honorable
District ahdSessions Judge
Nowshera ‘
Subject:  Departmental appeal against the order dated 04.05.2019,

whereby jhe appointment of the undersigned against tlie
post of Chowkidar BPS-03, has been cancelled.

Prayer in departmentat appeal

. On aceeptance of thig appeal the order dated 04.05.2019,
may plezse be set aside and I may kindly be reinstareg e
service with alf baek benefits, '

Respected Sir,
. The applicant very humbly submits the following few lines fur
- your kind and sympathetic consideration: )

I. That the Learned Senior Civil Iulg'giey Noweherg advertised various
. < hea K Yay | - .

posts including the post .of in the DAILY MA-SHR'I_Q_ n
January 2019 invited applications from the desirous candidates.

“ 2. That the undersigned having the required qualification at his credit,

' duly applied for the post so advertised, thereafter I'was called 10
submit my document which I accordingly submitted. In the initial
phase some more than 1600 candidates applied for the post. Under
the bowl policy, 16 candidates were shortlisted. The unciezéigned
was included in the shortlisted candidates. It is pertinent to mention
here that the met‘hod of darw/ bailoting was carriedout in ¢
presence of all candidates.

’

e

L

Thereafter 1, amongst other short listed candidates, was called for

interview which [ duly appeared and remained successful, After the

interview, fagain 6 candidates were' short listed wherein the

undersigned was also included. Those 6 eligible candidates were

again gone through the process of draw/ balloting for the purpose of
appointment in the presence of all shortlisted candidates.

’ v

4. +That having, aga:n, successful in draw, [ was duly recommended for

s

2 . o o
(::&it{l{‘a‘ppomtment by the Departmenta] Selection and Scrutiny Commites




5.

[@))

~J

cO

for appointment, accordingly 1 was appointment against the post of
Chowkidar BPS-03, vide order dated 01 .03.2019.

That T was also Mmedically examined and when found fir | duly
submitted my arrival report ang started performing my duties, |
pertinent to mention here that my pay rol] was also pre
Purpose of pay and | service book was also prepared ..

/
PN
LS

pared for the

That ever singe my appointment, | Pperformed my duties With zeal

*and devotion and there was not a single complaint with regard to my
performance. ' |

That while serving in the sajd capacity, withoyt Serving upon me any
charge sheer ¢r conducting any 1nquiry notice quite illegally my
appointment notification have been cancelleq oy the Learned Senior

Civil judge Nowshera vide Office Order dated 04.05 2019

That the impugned order is llegal unlawfy] against the law and facts
hence liable to be get aside inter aliz on the following grounds:

GROUNDS OF DEPARTMENTAL APPEAL

4

A. That I have not been treated in accordance with Jaw henee my
rights secured and guaranteed under the law and constitution is
badly violated. '

B. That no proper procedure has beep followed before the-
cancelation of my appointment, no charge sheet or show cutise
notice has been served upon me nor any iquiry has been
conducted or if so conducted I have never been aséociated
with the proceedings, thus the impugned order is liable to be
set aside on this score alone.

C. That I hate not been given opportunity of personal hearing
before the issuance of the impugned order hence 1 have been
condemned unheard.

D. That no charge sheet or show cause notice has been served
Upon me before the cancelation of MYy appointment, thus the
impugned order is passed in’violation of the principles of -
-natural j}1§tice, - '

E. That 1 duly applied for he Post, appeared in interview and

remainod suecossfi] T dalhy ook over chiarge Of my post anid

Disied




K.

started performing my dutics my pay roll was also prepured
+and T got my salaries, thus the order of my appointment had
acted upon and valuable rights had been created i my favour.
As principle of LOCUS PON, ATENTIEstongly lies in my
favor so.my sérvice could not be snatched away illegally with
one stroke of pen.

. That I was appointed by the competent authority ahex

observing all codal formal lities, including bow!- policy, no
illegality or 1“xe°ular1tv has been committed in the” process of
appomtment. :

;

. That if all there was any .irregularity or illegality committedin

the process of appointment, the same. can neitherbe attributed

to the undersigned nor can he be punished for the fauifs or
lapses committed by others.

. That T have never committed any act or omission which could

be termed as misconduct, albeit my appointment has been
cancelled. ’

That' T have at my credit an unblemished and spotless service
-career of about 2months, however without considering my
service career my appointment has been cancelled

That tne appellant is young and energetic and Wants 1o service
for his department 1|.oc't my ¢ appointment has been Hegally
cancelled.

oy

Ihat [ am jobless since withdrawal ol my appointment order,

It i therefore, humbly pmye([ that on acceptance ()f this

departmesnic! cppeal the impugned order dated (4.05. 2019, mnay

please be set aside and T muy be reinstated into service ;wm il
benefis.

“back

Wated 1/

”

. - Yours Obediemly,v

;

’-?‘AR}' AD ALY

S/0 Said Rehmanéhah,
Ex- Chowkidar BPS-02
Qaziabad Kabul River
SANBRARS ' Nowshors

.
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RN i Subject: Deﬁartmental gif,epeal against the order dated 04.05.2019, Ljij
L | whereby the appointment of the undersigned against the M
" post of Chowkidar BPS-03, has been cancelled. '

Prayer in departmental appeal
5 Qn accebtance’ of this ap!peal the order dated 04.05.2019,
| - ‘ ~ may please be set aside and I may kindly be reinstated into

* service with all back benéfits.

Respected Si,r,. R

The apphcanf very humbly submits the followmg few lines for
. your kmd and sympathetlc cons1derat10n

""—'{’:; . : ‘é’_*: ¥ ‘ . .
' 1. That the Learned Senlor C1v1l Judge Nowehera advertlsed various
~ -posts including thé*tpost of | . in the DAILY MASHRIQ in-

January 2019 invited apphcatlons from the desirous candldates
2. That the under51gned H‘é\nng the re@tured quahﬁcatlon at his credit,
P duly applied for the post so advertised, thereafter I was called to
L s submit my document which I accordingly submitted. In the initial
: - phase some more. than 1000 candidates applied for the post. Under
\Wﬁ;%afn*. the bowl policy, 16 candidates were shortlisted. The undersigned

stri ’Ciﬁo; vhv‘O" Judge,  was included in the shortlisted candidates. It is pertinent to mention
7. Nowshera

~ here that the method of darw/ ballotmg was- carriedout in the
?/J/% presence of all candidates. : ' .

3. Thereafter I, amongst other short listed candidates, was called for
interview which I duly appeared and remained successful. After the
interview, again- 6 candidates were short listed wherein the

; ATT .STEDmdermgned was also included. Those 6 eligible candidates were
again-gone through the process of draw/ balloting for the purpose of

appointment in the presence of all shortlisted candidates. -
Examine! ying Agency Cmy P R
granch D.8:J. Nov.shera : | : \
' 4. That having, again, successful in draw, o1 was duly. xecommended for

appointment by the Departmental. Selgactlon and Scrutiny Committee

17 MAV ?()1%




Af %ﬁ%‘e %t be

{

for appeintment, accordingly I was. appointment apainst the post of - F;

Chowkidar BPS-03, vide order dated 01.03.2019. .

5. That I was also medically examined and when found fit I duly

submitted my arrwal Teport and started performing my duties. It is

pertinent to mention herc that my pay roll was also prepared for the
purpose of pay and | service book was also pxepaled

6. That ever since my appointment, [.perf’ormed my duties with zeal
and devotion and there was not a single complamt with regard to my .
performance. BT 3

W

7. That while ser\;ing in the said capacity, without serving upon me any
charge sheet or conducting ariy inquiry notice quite illegally my
appointment notification have been cancelled by the Learned Senior
Civil judge Nowshera vide Office Order dated 04.05.2019.

8. That the 1mpugned order is 1llegal unlawful against the law and facts
. hence hable to i}e set aside inter dlia on the following grounds:

.
e

GRETUNDS OF BEPARTMENTA[J APPEAL

[l . : . PR 4

A.That] have not been treated in accordance with law hence my
rights secured and guaranteed under the Iaw and constitution is

T

badly Vtolated o~ L

*B. That no- proper .procedure has been followed before the
. cancelation-of my dppointment, no charge sheet or show cause
notice has been served upon me nor any -inquiry has been
conducted or if so conducted I have never been associated .
" with the proceedings, thus the impugned order is liable to be '
"set aside on this score alone. | '

C. That I have not been given opportunity of personal» hearing
before the issuance of the impugned order hence I have been

s‘ﬁg condemned uriheard: o

nc'Hhat no eharge sheét or show cause notice has been served T
Rl “O\Ns\\e‘upon me before the cancelation 6f my appointment, thus the '

E‘gﬁw\\gs' 1mpugned order is passed in violation -of the pr1n01p1es of

- . - hatural _]uStICC o o >

s \J\N ')“‘\Q ‘ : " ' ' . Ly
g\1 ‘ E. That I duly applled f01 the post, appea:ed in mtemew and \

remamed successful, I duly took over charge of my post and

-




started -performin

and I got my salaries, thus the o

acted upon and valuable right
As principle of LOCUS PONATENTIEstrongly'lie_s,'m my

one stroke of pen.

F. Tha£. 1 was aﬁpointcd by the
observing all codal formalities, including bowl policy, no

illegality or irregularity h

appointment.

G. That if all there was any irtegularit

the process of -ﬁppointmcnt_g, the san

-~ to the undersigned nor can he be
lapses committed by others.

H. That 1 have never com
be termed.as misconduct, a

;,_f.;Cancelled.'x.‘;, ,
AL e - '; :4\.‘ -1
»i . ‘; g‘z:e .-

.1 That 1 have at my cre A
. career Of 'Ta}if)'uﬁ 2.rno'nthsi‘,'_.! however without* considering my

. .o I
service career my_._appo;,ntment

' ) ey, Ca
J. That the appellant is youn
for his department albeit-my appoint

L cancelled. -

K. That I am jobless since withdrawal of my app

It is, thérefdré, humbly prayed.- that on acceptance of this

| : departmental appeal. the impugned. order dated. 04.05.2019, may

please be set aside and I may b
back benefits. - :

Dated ) ]_/05/2019

-

g my duties my pay roll was also prepared

favor so my service could no

rder of my appointment had
hts had been created in my favour.

¢ be snatched away illegally with

competent authority after

i . - *
as'been committed in the process of

y or illegality committedin
ne can 'neithefb¢ attgibuted
punished for the faults or

mitted any act or omission which could
[beit my appointment has been

dit an unblemished and spotless service

has b_eén'cancelled. ’

-—

g.j{andolenergetic and wants to service
iment has been illegally
.t ‘

ointment order.

e reinstated into ‘service with all .

t .

Yoﬁ_rs Obediently,

. . ~
. N
W @
T

FARHAD ALI A

$/O Said RehmanShah, -

- Bx Chowkidatr BPS-03 ~ C

- Qaziabad Kabul River AP
Nowshera - '
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POWER OF ATTORNEY
In the Court of }Q'@I/f\c_e\ %/‘Llﬂ/& P@f L\QL(D b\

- - ' ‘For
1 ' ' PR ' " }Plaintitf
_ /@)’ }\4”/( A : : } Appellant
} Petitioner
+Complainant

VERSUS

A_e—ai\—gﬂ@& H!jl‘\ (aU_\('F /9%14 I o : ndant
. . ) :

} Respondent
}Accused
L

- . !
Appedl/Revision/Suit/Application/Petition/Case No.j@-ﬂ S of 2@»‘ ,ﬁqx .

Fixed for : i

[/We, the undersigned, do hereby nominate and appoint

YASIR SALEEM,
JAWAD UR REHMAN &

' PIRZADA MUHAMMAD TAYAB AMIN Advocates Peshawar

my true and . Jawful attorney, for me in my same and on my behall. to appear at
A to appear, plead, act and answer in the above Court pr any
Court to which the business is transferred in the abdve matter and is agreed to sign and file
petitions. An appeal, statements, accounts, exhibits. Compromises or other documents
whatsoever. in connection with the said matter or any matter arising there from and also to
apply for and receive all documents or copies of documents, depositions etc. and to apply
for and issue summons and other writs or sub-poena and to apply for and get issued and

arrest, attachment or other executions. warrants or order and to conduct any proceeding’’
that may arise there out; and to apply for and receive payment of any«ot all sums or submit -

for the above matter to arbitration. and to employee any other Legal Practitioner
authorizing him to exercise the power and avthorizes hereby conferred on the Advocate
wherever he may think fit to do so. any other lawyer may be appointed by my said counsel
to conduct the case who shall have the same powers. ' ;

AND to all acts legally necessary (o manage and conduct the said case in all
respects, whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf

under or by virtue of this power or of the usual practice in such matter.

" PROVIDED always. that /we undertake at time of calling of the case by the-

Court/my authorized agent shall inform the Advocate and make him appear in Court. if the

case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be

held responsible for the same. All costs awarded in favour shall be the right of the coupsel
or his nominee, and if awarded against shall be-payable by me/us

IN WITNESS whereof /we have hereto signed at
the - day to__. ~_the year
Executant/Executants_
Accepted subject to the terms regarding fee

) ﬁwéﬁ&%}gibm - e
JAWAD UR REHMAN YASICF‘/ ‘
12

Advocate High Court o ' Advocate Thgh Court: Peshawar
QY)' :
Y0 7
PIRZADA MUHAMMAD TAYAB AMIN Ace LpeED
Advocale Peshawar . A*OVO e ‘.

ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT

IR, Fourth Floor. Bilour Plaza. Saddar Road.. eshawar Cantt Contact No, 03318802539 E-muil.,\‘usirsuIcumarlmu:nlc.i}"gmnll.cum
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- ;’;{11[ ()th THE KHYBER PAKH'I UNKHWA SERVICE TRIBUNAL PE SHAWAR

Service Appeal No.1595/2019

Farhad Ali ....... eerterreert e rennas veeeeeee. Appellant
Versus
Registrar, PHC & others.............. eerans Respondents
INDEX
S.# ﬂr Descnptlon of Documents:: M Date s Annéxure| S Pages
1. Mlec Applwatlon with Affidavit 14
2. 'l',tttc_r circulating Bowl Policy 08.11.2017 | Reply/1
3. | Notification of modification in Policy 04.04.2019 | Reply/2 _
4. | Judgment in W.P. N0.2975-P/2019 20.11.2019 | Reply/3
Respondents
Through
4-B, Haroon Mansion
Khyber Bazar, Peshawar
4 Off: Tel: 091-2592458
. - Dated: ! 7 702/2020 Cell #0345-9337312




’ o ‘ ’BICIT'()RE THE KHYBER PAKHT UNKHWA SERVICE TRIBUNAL PESHAWAR

- f

PR Service Appeal No.1595/2019
Tarhad Al e, e UUTIOT Appellant

Registrar, PHC & Others .......c.coveeveeeeeeeeeieeenieeeeeeenes Respondents

REPLY ON BEHALF OF RESPONDENTS.

" Respectfully Sheweth,

~ Preliminary Objections:

L. That as per Section-4 of Khyber Pakhtunkhwa Service Tribunal Act, 1974

A read with Rule-3 of the Khyber Pakhtunkhwa Civil Servants (Appeal)
Rules-1986 “any civil servant aggrt'évéd by any final order, whether
original or appellate made by the departmental authority in respect of any
of the terms and conditions of his service may, within thirty days of the
communication of such order to him shall prefer an appeal to the Service
Tribunal”  whereas the Departmental Appeal of the appellant was |
dismissed on 14.05.2019 and he has directed the instant Service Appeal
against the same on 26.11.2019 which is beyond the mandatory period of
30 days thus barred by time. It is settled principle of law that when the
service appeal is barred by time then there is no need to discuss merit of the

casc.

II.  That appellant has neither cause of action nor for that matter locus standi to

file the instant Service Appeal.

1. That the appellant is estopped/ precluded by his own conduct to file the

instant Service Appeal, hence equity precludes and/or bars the relief prayed

for.




V.

2

That the Service Appeal is incompetent due to non-joinder of necessary

parties.

That.as per Section 6 of the Khyber Pakhtunkhwa Civil Servants Act, 1973,
the instant appeal is not maintainable on the ground that as per condition-iv
of the appointment order appellant was appointed subject to the completion

of the probation period of two years which is extendable for three years

- which even appellant has not yet completed.

VL

That the appellant has concealed material facts from the Hon'ble Tribunal

-and has not approached the Hon'ble Tribunal with clean hands, therefore,

the instant appeal merits outright dismissal.

Comments to Facts:

1-8.

Para No. 1-8 of the Service Appeal are correct to the extent of

“advertisement and appointment of Appellant against their respective posts,

however, subsequently the entire selection record were scrutinized in detail
in the light of the Bowl Policy circulated vide letter dated 08.11.2017
(Annex:-PC/1) and it was found that the Policy was not followed in letter

and spirit and it was suggested that there was no mention of short listing of
/

the candidates through interview after draw, while the same violation has

been made in the Selection Process. It was further observed that the Step -

" No.2 of the Policy ibid was to be revisited to do away with any confusion

therefore through suitable amendments. Accordingly, the competent

authority was approached for the needful who approved the Poliéy and was

‘thus notified vide Notification dated 04.04.2019 (Annex:-PC/2).

9&10.

‘Consequently it was also recommended that in the interest of justice and 10

provide fair chance to all the deserving candidates the process was
cancelled\and hence the appointment orders were withdrawn/cancelled vide

impugned orders dated 29.04.2019 & 04.05.2019.

Incorrect hence vehemently denied. Appellant alongwith others being

aggrieved of the office order dated 14.05.2019 had filed Writ Petition

N0.2975-P/2019 before the Hon’ble Peshawar High Court, Peshawar which

was  dismissed on 20.11.2019 (Annex:-Reply/3) of the ground of

maintainability. It is pertinent to mention here that after that he has directed




11.

the instant Service Appeal against the order dated 14.05.2019 by filing the
instant Service Appeal on 26.11.2019 which is clearly barred by time.

Furthermore, it is legal principle of Superior Court that availing wrong

. forum, legally cannot overrule the question of limitation.

Para No. 11 of the Service Appeal need no reply.

12-13. Incorrect. The detailed reply has already been given in the preceding paras.

‘Reply to Grounds:-

A-E. Grounds-A-E of the Service Appeal are incorrect hence denied. The

L&M.

appellant has completely failed to point out any violation of Rules and

Constitutional provisions of law being violated. The Department conducted

the selection process but the policy was not complied with in letter and

spirit, therefore, the appointment orders of the appellant was cancelled with

_ the direction to the authority to reinitiate fresh process of recruitment

~against the said posts strictly in accordance with the “Bowl policy”.

I'urthermore, appellant may apply in the fresh recruitment process.

" Appellant received salaries for the period they served. Furthermore, this is

not the requirement of law to issue Charge Sheet and Statement of

Allegations when the selection process is against the policy

Incorrect hence vehemently denied. Detailed comments have already been
submitted hereinabove. Furthermore, it is settled legal principle of law that
if the selection process is against the prescribed policy then Department has
a right to cancel the same in order to comply with the policy. Moreover,
appellant was on probation and had not yet been confirmed hence no vested
rights of Appellant had accrued. It is worth mentioning that Respondent
No.1 being the custodian of the Bowl policy has right to order/direct the
Selection Committee to conduct transparent process of selection as per the

Policy.

Grounds L&M of the Service Appeal need no comments.

Needs no reply. -




It is, therefore, humbly prayed that on acceptance of this reply, the dppCd]

of appellant may graciously be dismissed with costs.

Through

Supteme Court of Pakistan
Dated: 4 /02/2020

~Verification

' A ~ Verified as per instruction that the contents of this Reply are true and
correct to the best of my knowledge and belief and nothing has been concealed
from this Hon’ble Tribunal.

(&




No.7%52- 755 4apw:

T-he‘ | - [All communications should be
‘ i addressed to the Registrar Peshawar

official by name,

Peshawar. Exch: 9210149-58

: | ' B ofr: 9210135
' ' Fax: _ 9210170

www.peshawarhighcourt.gov.pk
info@peshawarhighcourt.gov.pk
phepsh@gmall.com

-Dat'ed Pesh the .?_51/ ___Ll/ 2019

To:
1. All the District & Sess;ons Judges/leIa Qa2|s
2 All the Judges of Anti-Terrorism Courts in the Khyber
3. All the Additional Registrars of PHC Benches - Pakhtunkhwa.
4 _

AII the Senior Civil Judges/A’ala Illaga Qa2|s

Subject: APPOINTMENT OF CLASS-1V,

Sir, _
1 am directed to refer to the subject noted above and to say that it

has been notlced that dunng the recrwtment process agalnst the posts of Class IV

~some of the Appomtmg Authorities initially ballot for short hstmg followed by

\interview for further short listing and agaln holdmg balloting.

The Competent Authority has, therefore, been pleased to modify
Para (i) of Step No 2 of this Court’s letter No 18403- -429/Admn: dated 08. 11.2017

(copy enclosed) and replace the same with the following:

“Interview conducted by a panel to see the phy’sical-

and mental fitness of the candidates."

The Competent Authority has further been pleased to direct that the
purpose of :ntervnew should not be for short Ilstmg of the candrdates, rather |t
should be for checking phy5|cal and. mentai fitness of the candidates and the
candrdates who fail to fulfill the eligibility criteria i.e. age, dom:cuie etc be omrtted;

from the hst and balloting be carried out once, between all the eligible candldates

Sincerely yolirs,

(KHAWAJA WAITH-UD-DIN)

S

D:\Fazal Qayum\GBA\Admn letters\All-SeversNDSC-DPC.doc

PE SHAWARHIGH COURT High Court, Peshawar and nottoany |



http://www.peshawarhlghcourtgov.pk
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JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT '

Writ Petition N0.2975-P of 2019

"Farhad All etc

Versus
Registrar, Peshawar High Court, Peshaia
another”

JUDGMENT
Date of hearing 20.11,2019
Petitioner by: Mr. Yasir Saleem, Advocate.

Respondent(s) by: Mr. Khalid Rehman, Advocate.

AHMAD ALl J.- Through the instant Writ Petition,
filed under Article 199 of fhe- Constitution of Islamic
Republic 'o'f Pakistan; 197.3, petitioners have prayed for
the following relief: -

"On acceptance of this writ petition an
appropriate order may please be issued:

1 Declaring the petitioners to have
been validly appointed after
adopting the due process and in
accordance with law vide three

separate notifications dated
posts.

2. . Declaring the order dated 29.04.2019
issued by the respondent No.1 and
the subsequent office order issued by
the respondent No.2 dated
04.05.2019 whereby the appointment
notifications of the petitioners have
been cancelled and  thereby
terminating their services as illegal,

_in violation of law and ineffective

- , 01.03.2019 against their respective
' upon the rights of the petitioners,
|
|

Q:\‘l‘ both the orders may kindly be set-

N aside and the petitioners may kindly

\S\ be reinstated in service with all back
%2‘* : and consequential benefits.

Any other relief which this honorable
Court may deem and just in the

STED

EXAMINER -
Peshawar High Court

.



circumstances of the case may also be
‘allowed".

02, - In essence, petitioners were appointed by
the respondents on the posts of Chowkidar(s), Naib

Qasid(s) & Sweeper vide three separate orders dated

© 01.03.2019. After issuance of said orders, petitioners

submitted their arrival reports and started their duties
with zeal and devotion with no any complaint with
regard to their performance but respondént No.2 (Senior
Civil Judge, Nowshera) vide office order dated
04.05.2019, on the directions of respondent No.l1
(Registrar, Peshawar High Court, Peshawar), issued vide
order dafed 29.04.2019, cancelled the appointments
orders without serving upon the petitioners any charge |
sheet or cbnducting any inquiry or personal hearing.
Petitioners filed their respective appeais to the learned
District & Sessions Judge, Nowshera but the same were
not responded although they were verbally told that
since thé- order was issued on the directives of
respondent No.l therefore, he cannot eﬁterta'm_ the
appeals of the petitioners. Petitioners having no other
efficéciouls and adeq:uate remedy have approached this

Court through the instant Writ Petition.

03. We have heard arguments of the learned

counsel for the parties and gone-through the available

record.

ATTESTED



E 04. | W&Houf -dllating ubon the merit of the case,
suffice it to say that the petitioners are civil servants and
their grievance relates to the terms and conditions of
-service, so, the appropriate remedy for seeking their
redresssal wbuld su:rely be the Khyber Pakhtunkhwa

Service Tribunal.

05. This Court is barred under Article 212 of the
Constitution of Islamic Republic of Pakistan, 1973 to take
cognizance in the matter relating to the terms and
conditions of service of a civil servant. The Apex Court in
case of Ali Azhar Khan Baloch, reported in 2015 SCMR
456 has laid down that the issue relating to the terms -
and conditions of service cannot be entertained by a
High Court either in its constitutional jurisdiction or in its
original civil jurisdiction being barred under Article 212

~ of the Constitution.

06. Similarly, the Apex Court in case titled “/A
Sherwani & others Vs. Government of Pakistan through
Secretary Finance & others, reported in 1991 SCMR

1041, has held that: -

“From the above-cited cases, it is
evident that it has been consistently
held inter alia by this court that a
civil servant if is -aggrieved by a final
order, whether original or appellate,
passed by a departmental authority
in respect of his terms and
conditions, his remedy, if any, is by
way of an appeal before the Service
Tribunal even where the case involves
vires of a particular Service Rule or a
notification or the question, whether
an accused civil servant can claim the
right to be represented by a counse
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before the enquiry Officer. We are
inclined to hold that if a statutory
rule or a notification adversely affects
the terms and conditions of a civil
servant, the same can be treated as an-
order in terms of subsection (1) of
section 4 of the Act in order to file an
appeal before the Service Tribunal.
However, in the present case, the
petitioners’ case is founded solely on
the ground of discriminatory
treatment in violation of Article 125
of the Constitution and not because
of any breach of any provision of the
Civil Servants Act or any service rule.
Further, the question .involved is of
public importance as it affects all the
“present and future pensioners and,
‘therefore, falls within the compass of
clause (3) of Article 184. of the
Constitution. However, we. may
clarify that a civil servant cannot bye-
pass the jurisdiction of the .Service
Tribunal by adding a ground of
violation of the fundamental Rights.
The Service Tribunal will ' have
jurisdiction in a case which is
founded on terms and conditions of
the service even if it involves the
question of violation of the
Fundamental Rights"”.

07. In view of the above, this writ petition, being
not maintainable, is hereby dismissed. It is pertinent to

mention here that only CM No0.2665-P/2019 for grant of

status quo was fixed for today, but the main case was

taken up for hearing, therefore, in light of dismissal of
main petition, this CM has become infructuous, which is

also dismissed.

JUD[GE

Announced.
20.11.2019.
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