23" May, 2022
Rasheed DDA for the respondents present

Appellant alongW|th counsel present Mr. Muhammad

Appeliant submltted an applrcatlon for withdrawal of

S the appeal Applrcatlon pIaced on ﬂle Dismissed as

w:thdrawn Con5|gn

3. Pronounced in open court in Peshawar and given

under our hands and sea/ of the Tribunal this 23rd day of

May, 2022 :

(Fargeha Paul) (Kalim Arshad Khan)
Member (E) Chairman




N

14.12.2021 Appellant alongwith his counsel present. Mr. Noor Zaman
Khattak, District Attorney for respondents present.

Learned District Attorney seeks time to submit written
reply/comments. Notices be issued to the respondents for
submission of written reply/comments. Adjourned but as a last
chance. To come up fpr written reply/comments on. 24.01.2022

before S.B. |
i
(MIAN MUHAMMAD)
MEMBER (E)
24.01.2022 Appellant with counsel present. Mr. Kabirullah Khattak,

Addl. AG for respondents present.

Reply/comments on behalf of respondents are still
awaited. Learned Additional Advocate General sought time for
submission of reply/comments. Another last opportunity is
granted to respondent to furnish reply/comments on or before
next date, failing which their right to submit reply/comments
shall be deemed as struck off by virtue of this order. To come up
for arguments before the D.B on 23.05.2022.

25
(Atig-Ur-Rehman Wazir)
Member (E)




15.03.2021 - Due to tour of -Camp Court Abbottabad and shortagé ~

of Members at Principal Bench Peshawar, the case is

ad]ourned to 24.05.2021 before S.B.

24.05.2021 - Due to demise of the Worthy Chairman the Tribunal is
defunct therefore case is adjourned to 03.08. 2021 for the same%3

03.08. 20?? before. *Counsel for the appellant and Mr. Kablrullah Khattap;
Addl. AG for the respondents present. / N
Written reply/comments have not been submitirh
L ‘ ' the respondents. Learned AAG is required to contact the
respohdents for submission of written reply/comments in
office = within 10 'days,_ positively. - If the “written
reply/comments are not submitted within- the stipulated
time, or extension of time is not sought through written
application with sufficient cause, the office shall submnt the
file with a report of non- compllance File to come up for

arguments on 14.12.2021 before the D.B.

Chairman -




, .‘;2‘8';(57.'2020 ’ Mr. Muhammad Sohaul Advocate, junior to Mr. Javed Iqbal%
l | -   GuIbeIa Advocate Iearned counsel for the appellant andf';
- o _ appellant hlmself are present Stated that his senior counsel. |s‘
not feelmg well today.. Formal request for adjournment.-

" Adjourned to 20.10. 2020 F|Ie to come up for prellmmary hearmgf;.

~ before S.B.
D JAMAL KHA
. MEMBER
20.1075020 The legal fraternity is observing strike today, therefore, -

the case is adjourned to 22.12.2020 on whic(ti\td come up for T

preliminary hearing before S.B.

" (Muhamma an)
Member (Judicial)

| 22.12.2020 Appellant present through counsel. Preliminary arguments
o heard. File perused. '

Points raised need consideration. Admitted to regular
hearing subject to all legal objections. The appellant is
directed to deposit securlty and process fee within 10 days

Thereafter, notices be issued to respondents for wrltten

reply/comments. To come up for written reply/cor_nments on
15.03.2021 before S.B: |




“»

03.02.2020 . Counsel for the appellant presen't and reque-sted for

adjournment: Adjourned to 17.03.2020 for preliminary hearing

before S.B. N\
(MUHAMMAD AMIN KHAN KUNDI)
MEMBER
17.03.2020 Appellant in person present and seeks adjournment as

lawyer community is on strike on the call of Peshawar Bar
. - .

Association. Adjourn. To come up for p’relimiﬁary hearing

on 22.04.2020 before S.B. ' o
; *
Member
e ooy T T L Tl e
. ¢ 1 L L.t S SO PP
ST H Ly T 0L i weee 27U ONS
S M, 0 s cround Ll ice L e, ',,”_.wy
V‘L‘( ’ } ‘ s 7 - ) ‘ ....\ " s..;
22.04.2020 Due to publlc hollday on account of COVID-19, the case

© came n B oo 04.02.2020 berure
to come up for the same on 28 07 2020 beforeSB ’ ,CM

/f;eader

Nicrmiber




Form- A K ' i «

FORM OF ORDER SHEET
Court of
Case No.- 1572/2019
S.No. | Date of order :Order or other proceedings with signature of judge
proceedings :
1 2 3
1- 18/11/2019 The appeal of Mr. Muhammad Arshad resubmitted today by Mr.
’Javed Igbal Gulbella Advocate may be entered |n the !nstltutlon Register
and put up to the Worthy Chairman for proper order please L )
/_ .
EGISTRAR
) This case is entrusted to S. Bench for preliminary hearing to be
> | 194 P ry hearing

23.12.2019

put up there on '2—3,’2) L?

Jameel ur Rehman appellant in the connected service
appeal present on behalf of appellant and seeks
adjournment on the ground that learned counsel is busy

before Hon'ble Peshawar High Court Pésha’war. Adjourn.

To come up for preliminary hearing on 03.02.2020 before

e

Member

S.B.




. The appéal of Mr. Muhammad Arshad Process Server District & Session Court Peshawar 1‘
- received today i.e. on 07.11.2019 is incomplete on the following score which is returned to the

counsel for the appellant for completion and resubmission within 15 days.

Copy of departmental appeal mentioned in the memo of appeal is not attached wnth the
appeal which may be placed on |t

: =l
REGISTRAR ~

SERVICE TRIBUNAL .
KHYBER PAKHTUNKHWA
PESHAWAR.

© Mr. Javed Gulbella Adv. Pesh.




BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

‘InReSA_ 1572 /2019
Muhammad Aréhad
VERSUS

.Registrar Peshawar High Court & Other

- : INDEX
S# Descupt;lon of Documents - |Annex | Pages
1. | Grounds of Appeal W1th aff1dav1t _ | 1-6
2. | Affidavit. : ' L 7
3. | Addresses of Part_ies. | L ' | 8
4. | Copy Of Seniority List , . A - 9-10
5. | Copy Of Relevant Rules “B” 1112 |
6. | Copys of departmental appeal and | “«C" 13&13A
' its dismissal ~ Order  dated )
128/01/2017 . | ’
7. |Copies of the writ petltlon No: |“D&D1” 14-35
3724/17, and No #5959/18 o
8. Wakalatnama . 36
‘Dated : 05/11/2019 ,
\ - Appellant v
- _ ‘_ Through

GULBELA

Advocate, High Court,

Peshawar.

¥

Off Add: 9-104 A]Num'ab Centre, Govt College Cbow'k' Peshawar




BEFORE THE HONBLE KHYBER PAKHTUNKHWA

" SERVICES TRIBUNAL PESHAWAR

InReS.A__ 572~ /2019

_ Muhammad Arshad |

VERSUS

Registrar Peshawar High Court & Other

A INDEX
S# Descnptzon of Documents | Annex Pages
1. | Grounds of Appeal with aff1dav1t 1-6
2. | Affidavit. : 7
3. | Addresses of Parties. 8 .
4. | Copy Of Seniority List - “A” 9-10
5. | Copy Of Relevant Rules “B” 11-12
6. | Copy of Order dated 28/01/2017 “C” 13
7. |Copies of the writ petition No:|“D&D1”| 14-35
3724/17, and No #5959/18
- 18. | Wakalatnama 36
Dated : 05/11/2019
| pellant
Through
JA BAL GULBELA
Advocate, High Court

Peshawar.

Off Add: 9-1 OA Al -Mm_rab Centre, Govt College Chowk Peshawar
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

E%&ber P

akh
Ko <ty
erviee Buu’ous:l:lwa

Diayy, "\o

2
In Re SA _(57] /2019 Datm%b—f7

Muhammad Arshad S/o Sher Afzal Shah process
server BPS 5 District and Session Court
- Peshawar.

R — (Appellant)

1. Registrar Peshawar High Court Peshawar.
2. District and Session Judge Peshawar.

................. (Respondents).

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL ACT -1974 AGAINST THE
IMPUGNED NOTE, APPENDED TO & INSERTED IN -
THE RULES OF ESTABLISHMENT OF DISTRICT
COURT, MINISTERIAL STAFFS TERMS AND
- CONDITIONS AT THE TAIL OF RULE 19 WHEREBY
- THE _SENIORITY OF PROCESS SERVERS AND
BAILIFFS, FOR THE PURPOSE OF PROMOTION TO
- THE POST OF JUNIOR CLERK/ NAIB NAZIRS IS TO
BE RECKONED FROM THE DATE OF PASSING
SECONDARY SCHOOL CERTIFICATE INSTEAD OF
DATE OF APPOINTMENT WHICH IS WRONG,

- DISCRIMINATORY AND VOID, AND
DEPARTMENTAL APPEAL AGAINST THE SAME
WENT FUTILE.

Respectfully Sheweth;

Filedto~day . .
1. That the Appellant is naturally born bonafide

: =_c> /) .
Re ;;; /ﬂ}? d citizen of Pakistan and hails from a

) respectable family of district Peshawar.

Me~submitted
and filed. -



2. That the Appellant was inducted into service
as Processes Service BPS 5 on 28-05-2003 in
District and Session Court Peshawar i.e.

District Judiciary Peshawar.

3. Thét the Appelllant is having the qualifiéation
of SSC (Secondary School Cerfificate).
Besides this the Appellant has enough length
of service and has good record throughout his

service career

4. That it was in this back drop that‘ in 2016 a
seniority list was issued for ministerial staff
of Session Division Peshawar Process Server

- BPS(5) in which appellant was mentiorlled-at
serial No. 6 (copy of seniority list is annexed

as annexed “A”)

5. That as per the Establishment of District
Court Terzms And Condition Of Service Rules,
at Rule-19 the post of Junior Clerk / Naib
Nazar BPS-5 shall be filled by promotion on

| the basis df - seniority—cum-fitness from
amongst holders of the post of Bailiffs, who
has passed Secondary School Certificate with
it leaét 3 year service or provided that in case |
non-suitable candidate from amongst holder
of the post of Bailiffs is available then upon
promotion, on the basis of seniority-cum-

fitness from amongst the holders of the post




of process service, with 05 years of
experience. (Copy of relevant rules are

‘annexed has annexure “B”)

. That an amendment in the Rule No. 19 was
carried and a note was given which is

reproduced heré,.

‘;Notei Seniority of the official in the ‘same
BPS shall be reckoned with Reference to the
date of their acquiring Secondary School
'Ceftificate,” which is wrong and unwarranted

-~ and 1s liable to be struck down.

. -That feeling aggrieved the Appellant moved
the department appeal which was dismissed
on dated 28-1-2017. (Copy of Order dated
- 28/01/2017 is annexed as Annexure “C”)

. That writ pe_titiohs No: 3724/17, and No
 #5959/18 with resﬁeét to the same illegal note
~ were moved in the August High Court
Peshawar. Which were disposed off wiilzh the
direction, that “admittedly the petitioners are
Civil Servant within the meaning of Civil
Servant Act 1973 so this court under the
- provision of Article 212 of the Constitution
lacks jurisdié%ion to entertain or adjudicate
‘upori the ;hatter which relates to the %erms.
and condition of Civil Servants”’. (Copies of

the writ petition No: 3724/17, and No




| : &

#5959/18 are annexed as “D & D1”

respectively).

9. That thus the instant service appeal, before
this Hoh’b_le' Tribunal upon the following

grounds inter-alia:-

Groimds!

' A.That the impugned note given ih the column
No 4 against the serial No 19 is against the

' principles' of seniority and basic law
governing the seniority & therefore liable to

be struck down.

B. That the impugned hote given in the Rule 19
is against the principles of\selniority which is
to. be determined from the date. of
appointment and noAti from the date of passing
SSC. Thus inipugnéd note given / recorded
rules | against serial No 19 is void/ illegal

there for not sustainable in the eye of law at

all.

'C.That the Appellant having - requisite
eligibility, moreover the same rule in some
other shape is unanimously appéalable to all

-other departments wherein 33 % of posf of the
Junior Clerks are tb be filled by the way of
p_romotion from amongst Naib-Qasids/ and

others and the condition is same of Secondary




&

‘School Certificate and Séniority for the same
i-s[ reckoned from date of appointment instead ’
" of ~date\: of Secondary School Certificate, but
only the App_ellant is discriminated. As pei'_ ,
~ the 6riginal rules for promotion to the higher
grades the appellant has -legitir;iate-expiatory ,
for pi'omotions but due to the impugned note
given at the end of the clause the Appellant
would suffer a lot because despite having
requisite criteria, will not 'promoted, but
rather juniors who have passed SSC i)rior to
the Appellant would be pron;oted- Which.ris‘

void and wrong.

D.That so many times junior were pro/moted to
the higher post and senibr were ignored, this -
fact was so many times brought to the notice
of resﬁondent No 2 bﬁt paid pb heed rather at
last turned down the ' request vide order dated |

28-1-2017.

E. That the impugned note giveh at serial No 19
is also against the spirit of jpsticé, fair play
againét the spirit of Article ‘2A,4,8,9. And 25
of ‘the constitution of Isiami_c Republip of

Pakistan.' )

F. That from every angle the impugned note is
liable to be struck down, and the former

seniority to be restored.




.G.That any other ground not raised here, may
graciously be allowed to be raised at the time .

of arguments.

It is, therefore, most humbly prayed that on
acceptance of the instant appeal,
I. - Declare the impugned note in the rules at serial
#° 19 as illegal, unlawful, discriminatory and
against the principle of seniority and ineffective
upon the rights of the Appellant and be struck
down. '
| II. Direct the Respondents to issue the ‘seniority list
o of the Appellant and his colleagues as before the
impugned note at Rule 19 and the seniority is to
| be reckoned from the date of appointment
- instead that of passmg Secondary School
- - . Certificate
ITI. To promote the Appellant as Junior Clerk/ Naib
Nazir strictly as per law and upon the rectified -
seniority list with all back benefits after striking o
down the impugned note to Rule 19 in question.
-IV. Any other relief not specifically asked for, may
' graciously be extended in the favor of Appellant,
in the circumstances of the instant appeal.
|

Through e%/ | ( ~
: Javed Iqbal Gulbela

- | &
- Saghir Igbal Gulbela
Advocate, High Court
Peshawar

NOTE:-
No such like appeal for the same appellant upon the same subject

" matter has earlier been filed by me before this Hon’ble Tribu%
. | , ' _ cate.
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

InRe S.A_ /2019
Muhammad Arshad-
VERSUS S o

Re'gistrar Peshawar High Court & Other
AFFIDAVIT

I, Muhammad Arshad S/o Sher Afzal Shah process
- server BPS 5 District and Session Court Peshawar,
do hereby solemnly affirm and declare that all the
contents of the accompanied appeal is true and
correct to the best of my knowledge and belief and
nothing has been concealed or Withl;ild from this

Hon’ble Tribunal. :
PONENT |

CNIC: 77?7~ bes5uer->"
CELL NO:

(dvocate High Court .
Peshawar.




BEFORE THE HONBLE KHYBER PAKHTUNKHWA -
' SERVICES TRIBUNAL PESHAWAR

In Re S.A_ ‘ '/2019 '

~

Muhammad Arshad

VERSUS

Re.gistrar PeshaWar High Court & Other

* ADDRESSES OF PARTIES

APPELLANT.
Muhammad Arshad S/o Sher Afzal Shah process

server BPS 5 Dlstrlct and Session Court

~ Peshawar.

RESPONDENTS: |

1. Registrar Peshawar ngh Court Peshawar.
2. District and Session Judge Peshawar.

. Dat%d : 05/11/2019 M’{
' o ellant

Through
/ .
IQBAL GULBELA

Advocate, High Court,
Peshawar:
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SENIORITY LisT (TENTATIVE) 2016 OF THE MINISTERIAL STAFF OF SESSIONS DIVISION PESHAWAR
PROCESS SERVER (BPS-05)

uAil

! NAME O QIHICIAI

Mg, Asit Khiait s/o
MULAMMAD KITAN

4

MR, SAGHE TR AHMAD

MR. HAROON -UR-
RASHE 1

MR. At1ak Khiaw

Me. WAQAR ALIMAD

f//v\k‘. MUHAMMAIL

.I..ARSHI\D

MR. MUIIAMMAD TARIQ
S/C ABDULL AV SHER

MR. AMWAR STIELR
Mg, SuaitKrang |

MR. Misal Kiial

MR. MUHAMMAD NISAR

dLaanzi s K

2. Rit aGaal Khiaw

MR, MU AMMALD
NAVILD

, .
MR. MOMIN KITARN

MR, Svi 13 Kiiivam At
SHA

1 MR, MUHAMMAD Asl

S/ SALLTE MUHAMMAD

BPS

[,

o

(@]

An~

DAIL OF APPOINTMENT Dateor -
‘ ‘ RETIREMENT =

* BY INIIAL RECRUITMENT SSC DATEOF BIRTH | ON AGE OF REMARKS

** 8y PROMOTION SUPER-

1 BY IRANSFER © _ ANNUATION / \\“ 9 Y, f/,
' lnmolly cpl')o‘rﬂteé as :
*03/06/1998 gih 15/06/1978 | 02/06/2038 | Process Server arrival ;l \Q

on04/06/1998 M N/
. L G AN
N Initially appointed as
* 28/05/2003 1997(S} 01/05/1980 | 30/04/2040 | Process Server arrival M o~
' on 28/05/2003 - 7/t y
Initially appointed as ’}!g:
*28/05/2003 1999 (S) 15/04/1981 14/04/2041 | Process Server arrival '
.on 28/05/2003 8
................ &
Inlholly oppornfed as /{1‘
" 28/05/2003 1999 (S) 10/02/1982 | 09/02/2042 | Process Server o “
on 28/05/2003 %=
Inificlly appoinied as | |
* 28/05/2003 2000 (A) 15/09/1982 | 14/09/2042 | Process Server orr@}l\\\“ o
on 28/05/2003
] . Inmoliy oppomfed B
*28/05/2003 2000 (S) 06/02/1982 | 05/02/2042 | Process Server orr@ji
: o on 30/05/2003 Vi
- Inmotl'y-c_r:bomled as ‘#
* 28/05/2003 2001 {A)} 03/02/1982 03/02/2042 | Process Server arri
¢ on 30/05/2003 Y
Iniiidi}y‘oppointe_dzg >// “
*28/05/2003 2001 {A) 03/04/1984 | 02/04/2044 | Process Server arrival ""’ e
' on 31/05/2003 {4 §
_ A\
Initially appointed as R
*28/05/2003 2002 {S) 15/04/1984 | 14/04/2044 | Process Server arrival // '
on 28/05/2003 /
‘ Initially appointed o | <
*06/06/2003 1996 {A) 20/06/1980 19/06/2040 Process Server arrival ‘\,ué
on 06/06/2003 L
Iniii‘(-jfig Oppdih_l_éa as
* 06/06/2003 1998 (s} | 10/04/1982 | 09/04/2042 | Process Server arrival %
on 06/06/2003 -] 4
R Initially appointed as /:
* 06/06/2003 2002 {A) 25/12/1979 | 24/12/203%9 | Process Server arrivgh” ,\_N
, on 06/06/2003 \
Initiclly oppointewa as f
©25/06/2003 1996 {A) | 03/03/1981 02/03/2041 Process Server arrival /.'L:t'g
on 25/06/2003 . .. </
. : -H-flolly oppomfec':l-a-smh 4
+ 25/06/2003 1998 {A) 03/02/1981 | 02/02/2041 | Process Server omvol
]
on 25/06/2003 lf)())*{f .
) o 7ﬁrf|<ily oppomted'ds/
*25/06/2003 2000 (S) 12/1171981 11/11/2041 | Process Server affivia
on 26/06/2003 J{[/“
) i hl_rifh_dﬁy_d*pgémfed as ¢
¥ 12/03/2008 1992 (S} 09/06/1976 | 08/06/2036 | Process Server arrival -
on 13/03/2008 -
*12/03/2008 1995 (s 31 i 9 e}Q/I 2/2040 | Initially dppoinfed as ::
. JA égél* eﬂl B jﬁrocess Server arrival f J
A cm@H Cou M 5?" -3- |
i

+

r@:/

(F«arannnr




11 J@/E

{Examiner)
. (,opym;, Ageney Sessios Cowyy

Peshaaar

on 13/03/2008
N o - Initiclly appointed gs |
Attty * 12/03/2008 1997 (A) | 17/01/1981 | 16/01/2041 | Process Server armiv NV /
on 14/03/2008 1
' ) Initially appointed as
MR. Mui )
A * 12/03/2008 1998 (S) | 15/07/1982 | 14/07/2042 | Process Server orriver
19. | AsikaQs/0 M. IstAm <
. on 13/03/2008 < )
. e B 3 {
initially appointed as
20 MR. Sa Al * 12/03/2008 2000 () 09/04/1982 | 08/04/2042 Process Server arrival
‘ on 13/03/2008 %d A,
-— P - - —— - - - - ——— F
Initially appointed as
MR. J ABDUL
21 N/\SlRAMAI ? * 12/03/2008 2001 (A} 12/04/1984 | 11/04/2044 | Process Server arriy
) on 13/03/2008
N T i Initially appointed as
79 MR. IMRAN Kl AN *12/03/2008 2001 (S} 1983 30/06/2043 | Process Server arri
- on 13/03/2008 )
| MRS A Uian T ) N Inifially appointed as N-
3. | SHAILS/OS. SIKANDAR * 12/03/2008 2002 (A) 18/04/1985 | 14/04/2045 | Process Server arival ,0)
o Shan on 13/03/2008 \Vg
2
l . o Initiaily cppornted%:
.M | -4
24 IJ:T,\.. JA,'\: rona * 12/03/2008 2002 {s) 22/03/1986 | 21/03/2046 | Process Server arrival
. on 13/03/2008 . *
T T Initially appointed os
Y MR. MARIEA) SHiAl *12/03/2008 2003 (A} 25/03/1987 | 24/03/2047 Process Server crnvol\,
5. on 13/03/2008 e}\
R T Initially appointied as
% MR. Mumia? Kran * 12/03/2008 2005 (A) 12/04/1985 11/04/2045 | Process Server arrivgy
’ on 13/03/2008
T T Inificlly appointed as
o7 MR. RA1IAT St * 12/03/2008 2005 (S) 02/05/1987 | 01/05/2047 Process Server arriva ‘{ij
’ on 13/03/2008 YA
T . !niﬁcilly appointed as
8 MR, JAMIL-UR-RI-HMAN * 12/03/2008 2006 (A) . 04{05/1982 04/05/2042 | Process Server arrival—~
e ’ T on 13/03/2008 ’
e oL sb e ) <
R Y- O A A e %, —
T D - T LR T “Inifially appointed as
! MR. MUNAMMAI ABBAS *12/03/2008 2006 (A) i I/03/l 988 10/03/2048 LProcess Server. arrival
29. LRI ’*z? iy on I3/03/2008
. N ] Ak sﬂ! ..-w i CH tf:v{ -&‘*
o ) i a;*:.:, S
e
M. IFTIKI AR AHMAD *+ 22/07/2009 1991 (A) | 07/07/1974 06/07/2034‘
30. | DurranI -
o
T T h «"? ot .zzrm ';:-
F TN MR- SHATE N-UR- *31/07/2010 1993 (A) 1| 07/0671973" 506/93/2 &
31. | Rrlimans . ,m,;;qj mp%%
,_;,-v"‘ #‘r-r-“: .(%: e 9% J-R\"’ég
- - - IERTT IR )
M. ATl Ut Stiatd *02/02/2013 1998 (A) | 12/01/1982 | V1/G1/2042% “g""a"y"’s
32. | s/0S. RANALSIIAN ”'}w TOCess,
. ion 067027 ej h,;
N R I I I lnmcrly apPolfB ou
33 | MR Guesan An * 08/07/2013 2010 01/01/1991 31/12/205 :f_' PrEec 91"% o ;l(r’\ ey
%, | torO8707251%5 -‘g,:’* i
' Kz\;.svu [b) /\BDUIIAII o _: Initicilly apposniea as b ;9"
5y S1iAn 07/04/2014 2010 (A) 01/08/1994 31/06/2054 Process Server 0“"’0!
: on08/04/2014u-'.‘. &
oOn
CERTIFIED TO BE TRVE CORY




II-District Judiciary

2-Establishment of the District Courts, .
Terii aud Cuaditivus or Service

vacancy, the official next Junior
to him possessing the requisite
experience shall be promoted ip
preference (o the senior official,

17 [ Junior

ir/Reader
BPS-5

Clerk/Muharr

i.  Secondary
School
Certificate
Examination or
equivalent
qualification

from a
recognized
Board; and
ii. a speed of 30
words per
minute in

typing. e

. years

18.-30

. Waler Carrier who have passed

. experience at the tire of filling
- Up 2 vacancy, the official next

i. Not less than 70 percent
by initia} fecruitment; and
ii. not more than 30 percent
by promation, from amongst the-
‘holders of the posts of Daftari.and
Record Lifter with Matric and
€ years scrvice as such: and ip’
19 suitable candidate from
amongst holders of the posts of-
Daftari and Record Lifter is
available, then from amongst
holders of the posts of-
Chowkidar, Naib Qasid, Sweeper,
Chowkidar-cum-Mali, Mali and

S Schoel Certificate
; éﬂmlnau, ination and have at least
1V service as such. -
Ni,t-e'.xrf::sl}w purpose of
promotion, separate common
seniority lists of (i) the holders of
the posts of Daftari and Record
Lifter; and (ii) the holders of the
posts of Chowkidar, Naib Qasid,
Sweeper, Chowkidar-cum-Mali,
Mali and Water Carrier shall be
maintained with reference to the
date of their acquiring the:
Secondary School Certificate:
Provided that:
a. if two or more officials
have acquired the Secondary
School Cértificate in the same
session, the ofFicial having longer
service shall mnk senior to other
officials; and'
where a senior official
does not possess the requisite

Jumior to him posséssing the
requisite experience shall be
promoted in preference to the
senior official, .

—r238

Judicia

IT Dietrict Tudiciory

T3 W N . a
? Tet-hlirhmment of the Dictrict Conts...

Terms and Conditions of Service

at the time of filling up 1.

18

Junior
Clerk/Typist
BPS-5

i.  Secondary
School
Certificate
Examination or
cquivalent
qualification
from a
recognized
Board; and

words per
minute in

typing.

ii. a speed of 30 |.

18-30
years

* case no suitable car from

| Secondary School Certificate:

| officials; and

i. Not less than 70 percent
by initial recruitment; and

i, not more than 30 percent
by promotion, from amongst the
holders of the posts of Daftari and
Record Liftér with Mawic and
three years service g5 suchzand in

amongst holders of e pbses df,;
Daftari and Record l,'bflcﬁst‘{_ a
available, then from ifaongse: 2

ate)

Examination and have 4Pfeal

five years service as suclﬁ o2z
Note. For the purpose of wm 1
promotion, separate common -
seniority Jists of (i) the holders of
the posts of Daftari and Record
Lifter; and (ii) the holders of the
posts of Chowkidar, Naib Qasid,
Sweeper, Chowkidar-cum-Mali,
Mali and Water Carrier shall be
maintained with reference (o the
date of their acquiring the

Provided that:

a. if two or more officials
have acquired the Secondary
School Certificate in the same
session, the official having longer
service shall rank senior to other

b. where a senior official |
does not have the requisite service
at the time of filling up a vacancy,
the official next jumior to him .
having the requisiie service and
qualification shall be promoted in
prefercnce to the senior official.

=i

Junior
Clerk/Naib
~Nazie BPS-5

By promotion, on the basis of

seniority-cum-fitness, from
amongst holders - of the posts of
Bajliff, who - have  passed’
Secomdary  Schipol ~ Cenificats
Examjnati i :

-



= Sssuict sudiciary

Semomy-cum-ﬁmcss, from

Certificate Exdmination with
at least five years service ag
isuch, >

cials in
hall- be reckoned

22 | Record Lifter

Z-Establishmen( of the District Courts. . II-District Judiciary Z-Establishment of the District Courts. ..
—_— Terms ang Condijtiopg of Service Terms and Conditions of Service
Years service as such: - 21 ] Daftari By pmmotibn, o the basis of

Provided thay ; { BPS-2 seniodly-cumﬁtncss, from

suitable amaongst holders of the posts of

amongst halders of the post Chowkidar, Naip Qasid, Sweeper,

of Bailiff is available, thep

by pmmouon on the basis of

Chowkidar—cum-Mali, Mali and
Water Carier (all BPS-1) with at
least two years service as such ang

having passed Middle Siandarg
€xamination:.

Provided that 3 common seniority
list of holders of the POsts at serial
#2510 30 below shall be
maintained for the purpose of

BPS-2

if two or more officials have

Promotion to the post of Daftar;,

| By promotion, on the basis of
: scni.oﬁlyfumﬁmcss. from -

amongst holders of the Pposts of
owkidar, Naib Qasid, Sweeper,
Cbowkidar-cum-Mali, Mali and

4 Middle standarg
and ip possession
of;

L
license or;
i, Lrv
License jp case
of light duty
vehicle with at
least five years
eXxperiehce as
such.

Server BPS-1
Chowkidar Preferably
literate .
Preferably :
Literate.

By initia] Iecruitmeny,

AR ) Tasmo . e K]

e e Lk s oo

Preferably ‘
fiterate =~
- 40 Byi'nitiali'ecruitmcm.".
years .

h

B
i 1 | Preferabj y
literate

1840 [ By imitia recru
cars

Water Carrier (all BPS-1) with at
least two Years service as such and
acquired the Secondary Schooj having passed Middie Standard
Certificate jrj i ~ cXxamination:
Pravided (hyt 4 common senjority
list of holders of the posts at serig]
i _ #251030 below shalj pe | :
b. where 2 senjor official doés noy | maintained for the purposcof
have the requisite service g the Promotion to the post of Dafiari,
time of filling yp a vacancy, the : .
ofﬁ_cxal DXt junior o him 23 | Bailiff BPS-2 By promdtion, on the basis of
havrfzg lhe requisite service and - scnioﬁay-cumﬁtncss, from
qualification shai) be promoted amongst holders of the post of
in preference to the senigr Process Server
official, 24 | Process Matric
20 | Driver BpPS.4

By initial recruitment,




ORDER-03
28/01/2017

N

Appellants/ officials Iarlq Khan, Muhammad Arshad, leaqat '

Khan and Jamil-ur -Rehman Process Servers present.

This single order is meant to dlspose of 04 departmental appeals
separately filed by the officials named above agamst the tentative
seniority list of Process Servers

Perusal of record reveals that the appellants/ officials have been

placed at different serial numbers of the 1mpugned seniority list on the

- basis of their acquiring Secondary School Certificate (SSC) among their

batch-mates, while as per criteria for the seniority of Process Servers,
prescribed in august Peshawar High Court, Peshawar Esta Code, Page
239-240, seniority of Process Server is to be reckoned on the basis of
acquiring SSC, and if two persons have acquired SSC on the same date,

the person of earlier batch ie. havmg longer service, shall be deemed

‘senior. Relevant rules are reproduced herein below:

e, on the basis of seniority-cum-fitness, Sfrom

amongst holders of the post of Process Server who have passed

secondary School Certificate Examination with at least five

years service as such.
- Note: Ser?iority of the officials in the same BPS shall be

reckoned with refererice to the date of their acquiring

Secondary School Certificate: Proz:idezg’ that:

a. if two or more officials have acquired the Secondary School

Certificate in the same'session, the official having longer

service shall rank senior to other officials;

Bare perusal of above rules transpires that seniority of Process
Servers is based upon the date of acquiring SSC and not by the date of
appointment, as in the case of Clerks, Stenos etc... The length of service

of Process Server for the pur pose of seniority will only be considered if

two or more officials have passed SSC examination .in the same - .

year/session. Hence, Office is directed to prepare fresh seniority list as K

per 1'u1es ibid. The appeals in hand are disposed of accordingly.

File be consigned to Record Room after completion.

%/ RA% TN
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0

/2017

1. Muhammad Tariq S/o Abdullah Sher
2. Irshad Khan S/o Sher Afzal
Shah Khalid Slo :stirsaleen Khan'

W

4. Tageem Ullah Jap Slo Malik Muhammad Saliheen
Khan :

5. Momin Khan S/o Khyal Gul ‘ ‘ o
6. Muhammad Abbas| S/o Bawar Khan‘
7. Jamil Ur Rehman S/o Hakeem Khan

8. Jehanzeb S/o Malik Aman, All are working as Process |
Server, (BPS-05) District Courts Peshawar.

..... rvrerieeneen . Petitioners
- “Yersus
1. Registrar Peshaw:ar}{igh' Court, Peshawar.
2. . District & Sessions Judge, Peshawar. :
t.
3. Seéretary Financeﬁivii Secfetaﬁét Peshawar,

] ................................ Respondents B
¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢

WRIT PETITION UNDER ARTICLE 199

- OF THE CONS!’FITUTION OF ISLAMIC

REPUBLIC OF'PlAKIS’I‘-AN , 1973,

a

- ———— -t )

~




Respectfully Shewerh:.

" 1. That the petitioners are serving in Process Serving
~ Agency in Qffice of District & Sessions Judge,
Peshawar. (Copy of office order is attached as

annexure “A/1” to “4/2” respectively).
N

2. ‘_T hat dccordz’n,g' to Judicial Esta Code Page No
239-40 of Peshawar High Court (Subordinate
Courts Staff) R_ecruitment Rules, 2003 Seniority of ’
the Process Service is to be reckoned on the basis” '

'. of acqzﬁtiriﬁg SSC’. Relevant rule are reproduced -

herein below:-|. : C

.................. -.on the basis of sonority-cum-

fitness, fron. amongst holders of post Process

‘Server _who_ |have passed  Secondary _School

Certificate Examination with at least five years

service ds such, |

Note: ©  Sentority of the ‘officials in the same

BPS :shall be reckoned With reference

L to the date of their acquiring Secondary
Schoal Certificate: Prbvided that:

o3

a. if T'wo or inore officials have acquiring

the Se‘i;ondarv School Certificate in the'

same '_session, the official having




longer service : shall rank senior to

other officials:

3

according to the|above mentioned rules promotion

criteria is year of Matric only. (Copy of to Judicial
Esta Code Pdgle iNo 239-40 of Peshawar High

Court (Subordz'ﬁtitté Courts Staff) Recruitment

Rules, 2003 is attached as “B”)..

3. That petitioners are serving in "BPS-01 as a
- ~ Process ServiC'e since 2003 and in near futur
there is no chance of promotion, if prevailing

practice for promotion is remained enforce,

4. That so man; {i.es juniors were promoted to

higher posts and Seniors were ignored, this fact
was so many time brought into notice of the .
respondent No 2 :b‘ul puid no heed and express iy

view through'ord:(ér dazﬁed 28/01/2017. (Copy of

application is attached as annexure “C*).

5. Thatso 'nmny-ﬁwe z‘he Semorzty Lzsr of the Process

o Servers were also Jormulated accordmg to the

above mentioned ;m_les and most of the seniors

- were placed junior-and Juniors were placed senior.
6. That 1. Bashir| Khan, 2. Fazal Amin & 3.
Muhammad Ishfag; 4. Muslim Khan were Junior to

- o P B i
| : HA N 2
: JAVED lQ AL Gul Befs 3 KOV 2038 R
Dau Chamber . \\
Adyctate High ourt Peshawar . \

Mol 0345-8405501 > - \




petitioners No | :3& 2, but iuromoted and now }‘lqey'

are’ working |as Naib  Nazir (BPS-11), but

petitioners Ne 1 & 2 are still Process Server (BPS- P
05). (Copies of 01de;s are attached as annexure - . »
“D” & “E”).

7.. That the petitioners ‘challefzging the vires of the
Judicial Esta .que_ (Note) on the following

grounds amongst others and having no other I

alternate and (L]_‘}" lcacious remedy to ‘approached
thi. zs Honourable Court and Jiling this constitutional

pe{zz_‘zon_.—
" Grounds:- - ; - o ' : K
| A. .I'Vhether the Judz’cial fEsta j Code (Note) is not
- against fundam elfztal 'rf'ights. guaranteed by the :
Co_ns;itutioﬁ ‘of] Islamic Republic of Pakistan, :
19737 - | |

B.  Whether it i.s'.:: rfioz‘  fundamental rights of the

. petitioners to betreated according to law?

c - Whether the Jz.dzczal E.s'ta ‘Code (Note) is not

against the z’n:erest of the petztzoners and agamst

the services ruies?,

D..  Whether it is not settled law that employee should
. be promoted on |the basis of seniority-cum-fitness

rather then any other ciiteria?

43 NOV zmaj

Chamber
urt Peshaw:lr

cate Hig , : . ‘
‘!‘\{ou 34545405501 h R e A




I

- humbly prayed that.on acceptance of this petition,

Estate Code (No

Whether presence of the Judicial Esta Code (Note)

is not severely h|zt the right of the present

petitioners and is

promoted?

Whether Judicial

discriminatory - in

SJundamental rights

any chance in future to be

FEsta Code (Note) is not
. nature  and againsl' the

guaranteed by the Constitution

of Islamic Republic|of Pakistan, 19737

Whether there is

imposes restriction

any law in Country, which

s on promotion of Civil Servant

on the basis of length of service?

Whether the criteria laid down by the Judicial

Constitution?

Whether. date of ac
is sufficient criter

Servant? .

That a(zy other grounds will be r.ais.ed at the time of

arguments with kir

For the aforesaid reasons, it is, therefore,

thié-Honourr_zble (Z'c;urt may graciously be pleased

e) is according to law and

d permission.

EXAMINEFR
?aﬁhﬁéwar Righ

@

:cjuiﬁhgf education (Matric/SSC)

za for promotion of the Civil

13 MOV 2018




Lol N U h - :@

to declare the above -}nen'tioned Judicial  Esta

Code (Note) Parre No 239-40 as void, - ab-initio,
ultra vires an(l J!oamst the fundamental right of

" the petitioners.

Any other rémédyf 1_vliiclz~ deems Jit by this

"+ Honourable Couri may also be granted in Javour

of petitioner.

Dated:- 12/08/2017 . | - * . petitionerg

'Throug’h’;~' : _
: ' Malik Fa Ullah Jan

Advocate High Court

, Peshawar, o

Note:- '

As per Noz‘zf cation daz‘ed ] 8"’ M'arc/'z 20]7 issued by I R
- the Worthy Offtce of Reg?sn ar Peshawar High Court, . N y
‘Peshawar the grounds o;l‘ Wrzt Petn‘zon alonngtk all IR

~ appended annexures. have been scanned in PDF Jformat, while

institution of this Writ Petmon to avozd the certain

requzsztzons of Scannmg,. tlus case may -be - treated

accordmgly.

LI

ﬂ.lwaanﬂci%°“ﬂ
13 NOV 2018
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. WPNo- /2017

Versus

" earlier been filéd by the P

- Further stated that being W

‘be fixed before the Wortl

= List of Books:-

Muhammad Tarig

& others
........... Petitioners

¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢f

. BEFORE THE PESHAWAR HIGH GOURT, PESHAWAR,

Peshawar & others
........... .Respondents

\

‘CERTIFICATE:-

!

It is certify that no such like Writ Petition has

there is no adequate and al

previously avail or approac

Honaw*able Court. -

1. Constitution of Isla

2. Judicial Esta Code

3. Civil Servant Act, ]

4. Case laws as per-need.

2titioner in this Honourable C’_ourt.
’rit Petition on the score that since
rernate legal remedy is 'availablé or
k Z&ﬁzef forym, thus this case may

y Division - Bench (D.B) of this

mic republic of Pakistan 1973.

973

Reglstrar Peshawar High Court,{f

\ : “i .1
B



FESHAWAR HIGH COURT, PESHAWAR

-

ORDER SHEET

Date of order | Order or other proceedmgs with signature of J

or proceedings Maglstrate and that of parties or counsel wh S
2. . 3. -

the petitioners.

Mr. Khaled Rehman, Advocate for the
respondents.

e ok 3 ok ok ok

QA]SER RASHID KHAN= J.- Through the petmon

_in hand the petlt:oncr has prayed as under:-

“It is, therefore, humbly prayed that
on acceptance of this petition, this
Honoura_ble Court may graciously be
 pleased to - declare the above
mentioned,‘..ludicial Esta dee {Note)"
Page N0.239-40 as ﬂloid, ab-initio,
ultra  vires and agaihst the

' -. fundamental right of the petitioners.
2. The learned counsel for the petitioners - ,
states vthat. he i; satisfied with the comments
furnished by the 'reSpéndeﬁts and doesn’t press the

instant petition anymore.

3. We understand that such matter should

not be made the subject matter of a writ petition, This

Ahgf Bussain, PS 08) Fourereble My, Linice [Jaher Ravhid Khon

HomwsraNe My, Reilce Qulunder Al Khun

oy 4 qh Tourt
A ot 020h-0808501

13 Nc)v 2018

. ) & 1 ‘
07.11.2018 | WPNo.3724-P/2017. 1ok >
AN 5
Present: Malik Faheem Ullah Jan D,

T
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writ . L h out any merits stands

dismis,se‘ ,

Announeud o

Dated: 0'7.1: .ﬁvlo. ’

\
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Wit Petitibn No' -‘.' '

IImran Khan S/o Javed K.han, Process-Server (BPS 05) )15;
.Dlstnct and Session Court, Peshawa.r - 3

- ‘2. Atta Ullah Shah S/o Syed Sikandar Shah, Process Server (BPS 05)
... District and Session Court, Pe shawar.

. “3".‘.'Anwar Sher, S/o Shamsher Khan Process Server (BPS 05)
" District and Session Court, Peshawar '

4 Yamal Abdul Nasir S/o Sased Khan, Process Server (BPS-05)
" District and Sessmn Court, Peshawar.

R " 5 Waqar Ahmad S/o Yahya Khan Process. Server (BPS-OS)
e ":.;'.Dlstnct and Session Court, Peshawar

ks 6. Muhammad Asif S/o Salih: Muhammad Process Server (BPS-05)
- District and Sessmn Courl Peshawar.

7. Rifagat S/o Hikmat Khan, Process Server (BPS- 05)
" District and Session Courl Peshawar.

. '8.'.: Ishfaq Khan S/o Muham.ma_d Islam, Process Server (BPS-05)
‘District and Session Cou;t,' Peshawar.

PETITIONERS -

VLRSUS
" 1. The Registrar Peshawar I-Ilgh Court Peshawar.
2 The Dlstnct Session Judgc Pcshawar - o o
- : _ ‘RESPON])EN'I?S .

....................

WRI’I‘ PETITION _ UNDER ARTICLE 199 OF THE
CONSTITUTION OF .THE ISLAMIC REPUBLIC OF
PAKISTAN 1973 AS AMENDED UPTO DATE.

RN




RESPECTFULLY SHZEWE’I‘H

* Brief facts glvmg igé to present petltlon are as unde: -

~ That the petitioners are the citizens of Pakistan and have every - -

~ legal-and- Conshtutlonal nght duly protected under the Law of the
" Land.

- That the petitioneérs ha{¥é been working as Process Server BPS-05

from the dates as recorded in the seniority list (Annexure-A) and
the petitioners have good record-of service throughout their service

‘ ~ career. Copy-of the seniority list is attached as Aanexure-A.

.. That the petitioners are also having qualification of Secondary
- School Certificate (SSC). Besides this the petitioners have enough

length of service. Copy .of Matnculatlon Certificates is attached as

- Annex-B.

. That the petitioner aré .governed under Peshawar High Court
(Subordinate Courts Staff) Recruitment Rules 2003, which were,

notified on 26.03.2002 and formulated urider sub rules 2 of rules 3

-of the Khyber Pakhtunkhwa Civil Servant Appointment,

" Promotion & Transfer Rules 1989, In these rules the post of Junior

' Clerk/Naib Nair (mentioned at Sr. No. 19) are to be filled in by ~ =+
" promotion on the basis of seniority cum fitness basis. from amongst

the holder of the post of Bailiff who have passed SSC examination - |

~with at least 03 years-service. Provided that in case no suitable . i
candidate from amonggt holdcrs of the post of Bailiff is available ... :
" then' by promotion ori the basis of séﬁority-cum—ﬁtness;,' from

" amongst holders of the'post of Process Server who have passed

“ Secondary School Cerfificate examination with at least five years

- - service as such. It is also worth to be noted a note given at the end - " :uh: .
- that Seniority. of the oﬂinals in the same BPS shall be reckoned

L with reference to the date af their acquiring Secondary School

Cert;ﬁcate Provided -that if two or more officials have acquired

' the Secondary School ’Cemf icate in the same session, the official

. having longer service shall rank senior to the other officials and

where a senior official does not have the requisite service at the
time of filling up a vacancy, the official next junior to him having K

T the requisite service ‘and qualification  shull be promoted in
. preference to the sénior official. Copy of the rules is attached as

~ Annexure-C.

- T T f : ll:?-ﬂi'lii. i




- That the petitioners are having re quisite eligibility as per rules for:
~ promotion to the higher grade mentxoned at Sr. No. 19 of the rules
‘but due to impugned note giver:. at the end of the clause the

petitioners would suffer a lot because - despite having requisite

-~ criteria but will not be promoted in case his junior has passed Ssc
- prior to the Petltloners . o

: .-That as the above meﬁﬁoned impugned note at Sr. No. 19 of the

rules is basically in violation and offensive to the law and rules of

‘'seniority, therefore, the. ‘petitioners have no otlier remedy, and are -

constrained file the mstant writ petition on the following glounds By

" amongst the others.

GROUNDS

That the note given in 4% Column against Sr. No. 19 of the rules is

_agamst the principles-“of seniority and basic law govemmg the

.. seniority therefore liable to be modified/omitted.

; o

“That the impugned note given at Sr. No. 19 of the rules is against

the principles of seniority which-is to be determined from the date
of appointment and not date of passmg 8SC or qualification. Thus
the impugned note given/recorded in the rules against Sr, No.19 is

.offensive to-Section-8 of Civil Servant ‘Act and rule 17 of APT "

rules 1989 therefore not sustainable.’

. That the proviso-B recorded in the impugned rules at Sr. No. 19 is
‘also offensive to the principles and against the spirit of Rules-9 of

Appomtment Promotion-& Transfer Rules 1989 which provides if

a senior official has no requisite length of service then will be .-+ it
promoted. on acting on'current charge-basis but. cannot be refused " %

. 'promotlon and as well’j Jumor cannot be promoted in preference to .

-+ of justice, fair play, against the spirits of Article 2A, 4, 9,8,25and e
- 38 of the Constitution: Therefore such condition as mentioned in- -~ **

A. AEA)_, .

" * not only arbitrary but also amounts to keep the petitioner deprive -~ S
from the rights of petitiofier under the garb of such rules which are
* basically violative to the spirit of law and rules gover ning the issue

PTT

senior officials.

That the impugned note glven at-Sr. No. 19 is also against the spirit

the impugned note in:the rules at' Sr. No. 19 is not legally

' sustamable

~ That. the unpugned notc at Sr. No. 19. of the main rules is

disadvantages to the service interest of thé petitioners which are

of seniority and promotion.

T I ,I;zilimhu
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 That in the judgment eported as 2015’ SCMR 269 the Honorable <. .
. Supreme Court of Pakistan has héld-that the Service Tribunal has

" no jurisdiction to issue the dnectlons to the authormes for

amending the rules.
That the Honorable Supréme Court of Pakistan has also held in a

. . case reported 2004 PLC 1022 and others judgment reported as
" 2006 SCMR 1630 wherein it is held that. Service Tribunal is not
- ‘empowered under the law to issue writ of mandamus.

- That impugned note mentioned in the rules at SR. No. 19 1s-aga1nst
-the principles. of legmmate expectancy which secured by the
petmoner .

" That the peﬁﬂonersseeki permlssmn to advance other glounds and
~ proofs at the time hearmg

It is, therefore, most humbly prayed that on acceptancc of

tlns writ petmon the Honorable Court may be pleased to:-

(I)Declare the 1mpugned note inthe rules (Annexure-C) 4t

Sr. No. 19 as 1]lega1 unlawful, d.1scr1m1natory, against the
. -principles/law of seniority, legitimate cxpectancy and fair
“play. Therefore ineffective upon the rights of petitioners.

(2)Direct the respondents~ to amend/modify the impugned .- .:
_note by omiiting the fixation of §¢niority from the date of "

passing SSC with proviso and to consider the petitioners
for promotion .on the principles of simple seniority and
SSC qualification.

(3)Any other remedy which ﬂns august court deems ..
appropriate may also be awarded in favour of petitioners. .

. j']NTERIM RELIEF. . ' -
S As: the lssue mvolves the violation of principle of ..

semonty and if any promotion.is made during the pendency of this writ = ¢
-petition- the main writ petition Will become infructuous and will also give
‘rise to the multiple litigations. Therefore it is prayed that the respondents S
- may bé restrained from making promotlon against the posts of jumior . .. ¥
.. clerk/naib nazir till the disposal of main writ petltlon or at least status quo be :
o imamtamed for the time bemg ' .

T
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A '
Ul e UPETITIONER ¢ Of)k
L _‘.:;.f:-_ SR , . Imran Khan and others.” :
- THROUGH S \,IAQ« |
- e S A (M. ASTF YOUSAFZAI) .
, o R ADVOCATESUPREN[E COURT,
B ' . OF PAKISTAN.
L VERIFICATION: = -
‘ ' e j'~_..'It is verified that no other Writ Petltlon earher has been ﬁled between the -
o ’present parties, except the present one, o -
CEe "'_,",;';LITOFBOOKS e S R
' e 1 Constitution of the Islannc Repubhc ofPaklstan 1973 '
- e 2 Any other case law as; per need.
; K . B NOTE Pr101 Notlce along w1th the cop1cs of the Writ Petition has aheady .
R } " been given to the resppndents as per amended High Court’s Rules o
’ U .. dated.23.02.2016 . . '
B A ST VR
USRS o (MLASIF YOUSAFZAL)
e © 4. - ADVOCATE SUPREME COURT,
S SR 5 OF PAKISTAN.
¥ T |-"|'f;' T 1 — ;. -;:'.T'E;'s!.vzl‘ . : T v—iviUtTvMb-%Ub:bU’l -
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. BEFORE THE PESHAWAR HIGH COURT. PESHAWAR,

Writ Pétition No.. - /2018
Imran Khan  ete vis Registrar, PHC etc.
ADDRESSES OF PARTIES -

-1, Imran Khan S/o Javed Khan Process Server (BPS-05)
‘ .'Dlstnct and Sessxon Court Peshawar

" 2 AtaUllah ShahS/o Syed Slkandar Shah Process. Server (BPS-05)-
, .Dlstnct and Session Court, Peshawar

- 3.'Anwar Sher, S/o Shamsher K.han Process Server (BPS-05)
" .- District and Sessmn Court Peshawar

o UA.;::::A:@}:‘Jamal Abdul Nasir S/o Saeed Khan, Process Server (BPS 05)
. Dlstrlct and Session Court, Peshawar.

. 5. Wagar Ahmad S/o0 Yahya Khan Progcess Server (BPS 05)
- District and Session Court, Peshawar

n ;-‘__'6-.“ﬁMuhammad Asif /o Salih Muhammad, Process Server (BPS-05)
- 7. " District and Session Court, Peshawar,

. 7. ‘Rifaqat S/o Hikmat Khan, Process Server (BPS-05)
- District and Session Court Peshawar

; '~_82.-':' Ishfaq Khan S/o Muhammad Islam Process Server (BPS 05)
. " District and Session Court; Peshawar

_;"‘R”ES’P'O'NDENTS N | | K(}M N

1 The Reg1strar Peshawar H.lgh Court Peshawar -

2 The District Sess1on Judge Peshawar )
. PETITIONER

. Muhaminad Imran etc.

THROUGH - .\]J"*Q
o (M. ASTF YOUSAFZAT)

' ADVOCATE SUPREME COURT,
'OF PAKISTAN.

T -l I'F [ T I TaMlils i T T

 Mob: $345-9405501
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| BEFORE THE PESHAWAR HIGH COURT, PESHAWAR,

Wit Petition No._____ /2018

ImranKhan etc : V/S : " Registrar, PHC etc:

----- GrEsearruaar i nasnaue .
.

- AFFIDAVIT -

» I Mr Imran Khan S/0’ Javed Khan, R/O Mohallah Muhammad
Abad Tehakal Bala Tehsil & District Peshawar (Petitioner) for self and
“en behalf of others do hereby affirm that the contents -of this writ petitions are’
true and correct and nothing has'been concealed from this august Court.

d

PON'ENT

Imran Khan ‘

 menwvey, 0l 384760/

JA% o 039301'”"1"“’
- MCASIF YOUSAFZAI = ‘

- ADVOCATE SUPREME COURT,

'—-s'm.—.._._,
-

cad on ’OIWIV

LoDesliawar

Court Peshawar:

- S S - YN 3T .Y) .
i P T E T T 1 Tofi T o voe o owssSEs H




.. JUDGMENT SHEET

IN THE PESHAWAR HIGH CONR
PESHAWAR

(Judicial Department

W.P.No.5959-P of 2018

Date of hearing: 24.09.2019.

Mr !
petitionais.

Mr.Khaled Rehman, advocate  for
respondent No.1.

JUDGMENT

MUHAMMAD _ NAEEM _ ANWAR, Jos

Petitioners, through the instant petition

mEied

under Astiols 169 of the Constitution of

Islamic “Republic of Pakistan, 1973, have

‘prayed to:-

(1)  -“Declare the impugned note in the
~rules (Annex-C) at Sr.No.19 as illegal,

untawful, discriminatory, against the _

principles/law of seniority, legitimate
expectancy and fair play, therefore,

"~ pietfsive  upon  the rights of

: peﬁtionefs.
(2) . Direct - the respondents to
amend/modify the impugned note by
- omitling the fixation of seniority from
. the date of passing SSC with proviso
and .10 consider the petitioners for
promotion on the principles of simple
seniority and SSC qualification.”

waed Asif Yousafzai, advoéate fof ‘




2. As per writ petition, the petitioners are

working as Process Servers (BPS-05) from

* the dates as recorded in the senloraty list

" havmg good Service record throughout and A

possessing the qualification of SSC. It is:

asserted that the petitioners’ services are

' [ ] .
governed under Peshawar High Court

(Subordinate Courts Staffy Recruitment

Rules 2003, which were ‘notiﬁed on

26.03.2003 having been formulated under

—

sub-rule 2 of rule ‘3 of the Khyber'

Pakhtunkhwa - Civil Servant (Appointment,

Promotion & Transfer) Rules, 1989. It is

stated that in these rules the posts of Junior ‘

Clerk/Naib Nazir (mentioned at Sr.No.19)

are to be filled in by promotion on the basis

~of seniority-cum-fitness from amongst the -

holders of the post of Bailiff, who have
passed SSC examination with least 03 years.
service. However, in “case no suitable
candidate from amongst holders of thfa post
of Bailiff is available, then by promotion on
the basis of seniority-cum-fitness, from
amongst holders of the pbst of Process
| Server, who have passed Secondary School
Certificate exlamination with at least five

years -service as such. A note has been

ZAdvocaie oh
Mgi! U344,

Court Peshawar
5435501
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given at the end to the effect that seniority of

“the " officials in- the same BPS shal .be

 reckoned with reference to the date of their

acquiring Secondary School Certificate. It

was further provided that if two or more

officials have acquired the Secondary

School Certificate in the same session, the

- official having longer service shall rank
senior to the other officials and where a

“senior official does not have the requisite

service at the time of filling up a vacancy,
the official next junior té him having the
requisite ‘senvice and du-atif-”l‘catidn shall be
promoted in pr_eference to the senior official.

According to petitioners, they have requisite .

| eligibility as per rules’ for promotion to the

higher grade mentioned at Sr.No.19 of the

rules but due to irﬁpugned note given at the

“end of the clause, they are suffering despite

‘having requisite criteria but will not be

promoted in case their juniors have passed

SSC prior to them. It is alleged -that the

impugned note at Sr.No.19 of the rules is

_violative and offensive to the .Iaw and rules

of seniority, therefore, the petiﬁoners"havé

no other remedy but to file instant petition. -

BAL Gul Bela’

 Law Chamber
igh Court Peshawar
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3. Comments . were called from

respondent Nq.r‘l-, which have been received,

whérein, issuance of the writ is opposed.

4. " Argiments heard and record gone
~ through. ‘
5. - . Record reveals that with the similaf

prayer a writ petition No.3724-P/2017 was
fled before this court, whereby Judicial

Estacode Note at page No0.239-40 was .

sought to ‘be declared void ab initio, ultra

vires and against the Afundarhental'rights of

the then petitioners, which writ petition was

dismissed by this court on 07.11.2018,

wherein, it was held that;

“We understand that such should not
be made the.subject matter of writ
petition. This writ petition being without
any merit stands dismissed”.

6. ltis pertinent to mention here that th_é

findings of this court in aforementioned writ

. pefiton have not been assailed before

Hon'ble Supreme Court, as such attained
finality.
7. Admittedly, the petitioners are civil

servants, within the meaning of Civil Servant

Act, 1973, so this court under the provision

of Artiq!e 212 of Constitution, lacks the

Mber

>-Hi ‘CO'J;fPeshaw
03455405501




jurisdiction to 'entertai,g and adjudicate upon

the matter, which relates to the terms and
conditions of civil- sergants, even if the
petitioners seel_c the declaration regarding |
subject Noie. as ultra vires, .agair_as-t the
fundamental right and discriminatory. The.
apex court in case titled 1.A. Sherwani & = -

others Vs. Government of Pakistan

"through Secretary. Finance & others

(1991 SCMR 1041) has held as under:-

“From the . above-cited cases, it is
evident that it has been cohsistently
held inter alia by this Court that a civil
servant if is aggrieved by a final order,
whether original or appellate, passed
by a departmental authority in respect
of his terms and conditions, his remedy,
~ ifany, is by way of an appeal before the
Service Tribunal even where the case
involves vires of a particular Service
Rule or a notification ori the question,
whether an accused civil servant can
claim the right to be represénted by a .
“counsel before the Enquiry Officer. We
are inclined to hold that if a statutory
rule or a notification adversely affects
the terms and conditions of a civil
servant, the same can be treated as an
~order in terms of subsection (1) of
section 4 of the Act in order to file an
“appeal before the Service Tribunal.

However, in.the present case, the

THBAL Gui Bela
Daudzai Law Chamber
Advocate High Court Peshawar

Mob: 0325.9455504




24.09.2019.

Sadiq Shah PS (DB} Hor'ole Mr. Justica Wagar Ahmad Soth, CJ & Hon'ble Mr.Jus

3
b

petltloners case is founded solely on
the ground of dlscnmlnatory treatment
(in violation of Article 125 of the
Constitution and not because of any _
breach of any provision of the Civil.
Servants Act or any service rule.
- Further, the question involved is of
public importance as it affects all the
. present -and future pensioners and,
therefore,';fa_lls, within the compass of -
clause "(:3) of Atticle 184 of the
Constltutlon . However, we may clarify
. .that'a cnv:l servant cannot bye-pass the
junsdlctlon of the Serwce Tribunal by
~ adding a ground of violation of the
Fundamental Rights.. The - Service
Tribunal will have jurisdiction in a case
which. is founded on terms and
conditions of the service even if it

involves the question of violation of the ~

- Fundamental Rights”.

Thus, for the reasons stated above,
this petition béing not maintainable is hereby
dismissed with no order as to cost.

~_ T

gt
1T

CHIEF JUSTICE

Announced.

Muhammad Nesem Arwar.

IQBAL Gui Bela
i Law Chamber
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7 *BEFORE THE HON'BLE KHYBER PAKHTUNKHWA
o SERVICE TRIBUNAL PESHAWAR .

CMNo. /2022

In

Service Appeal No: 1572/2019 | /
| | | 7%}5)3/’/ |

Muhammad Arshad
'VERSUS
District & Session Judge PeshaWat & Other

Application for withdrawal of sei'vice appeal No. 1572/2019.

—

Respectfully Sheweth,'

1. That the above titled service appeal ié
pending before this Hon’ble Tribunal and
fixed for hearing for today i.e 23.05.2022.

2. That the appellant has been promoted, and
now want to withdraw the instant service

~ appeal, for the reason that the véry
purpose of the service appeal of the
applicant has been a served. The_réfore ;
want to withdraw the above title service *
appeal. o | 2

3. That there is no legal bar on the
withdrawal of the above service appeal. |

B S A T LR . LA TR T Tt L Lt Talees -2 mphkRe R gt o TP e YR - S
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It is, therefore, most humbly prayed
that on acceptance of the instant application
the above titled service appba] No.1572/2019

" may kindly be mtbdrawn in the best interest

of justice.

Any other relief not speczﬁca]]y asked |

for may also graciously be extended in favor
of the applicant in the circumstances of the

case. /—7 7 C ]

Dated : 23/05/2022 , Appellant =
A Through

qbgl Gulbela

‘SaghirlgbalGulbela
“Afshan Shabbir -
Advocates, High Court |
Peshawar -

PR
i

e



BEFORE THE HON’BLE KHYBER PAKHTUNKHWA
| SERVICE TRIBUNAL PESHAWAR |

CMNo._____ /2022
In

- Service Appeal No: 1572/2019

Muhammad Aréhad '_
VERSUS
Dlstmct & Sess1on Judge P shawar & Other

AFFIDAVIT

I, Muhammad Arshad (Applicant), do hereby
solemnly affirm & declare on oath that all contents of the
- instant Application are true & correct to the best of my'

knowledge and belief & nothing has been concealed from

this Hon’ble Tribunal. ‘

DEPONENT

Identified By:

_ al Gulbela
cate, Supreme Court,
of Pakistan.
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BEFORE THE HON'BLE KHYBER PAKHTUNKHWA
~ SERVICE TRIBUNAL PESHAWAR

CM No. _ . /2022
In

Service Appeal Nof 1572/2019

Muhammad Arshad |
| ' VERSUS |
District & Session Judge Peshawar & Other

Application for withdrawal of service appe=) No. 1572/2019.

Respectfully Sheweth,

1. That thé .abbve titled service appeal is
-pending before this Hon'ble Tribunal and
fixed for hearing for today i.e 23.05.2022.

2. That the appellant has been promoted, and
now want to withdraw the instant service
appeal, for the reason. that the very
purpose of the service appeal of the
applicant has been a served. Therefore
want to withdraw the above title service
appeal. "

3. That there is no legal bar on the
withdrawal of the above service appeal.



It 18, tberef'ore most bumb]y pra yed |
that on acceptance of the instant application
. - . the above titled service appeal No.1572/2019
may kindly be mtbdm wrn in the best interest
1 | of justice.

Any other re]zef not specifi ca]]y asked
for may also graciously be extended in favor
of the applicant in the circumstances of tbe

gafge' M74'" %«qﬂ

Dated : 23/05/2022 Appellant

Through L .
/giaspé qbal Gulbela
ASC

Saghlﬂd’ﬁ"‘ﬂ’ﬁﬁﬁ‘la

Afshan Shabbir -
HEl . - | Advocates, High Court,
B I ' - Peshawar

el




BEFORE THE HON'BLE KHYBER PAKHTUNKHWA
~ SERVICE TRIBUNAL PESHAWAR |

"CMNo. /2022
In |

Service Appeal No: 1572/2019

- Muhammad Arshad
' VERSUS

District & Session Judge Peshewar & Other

- AFFIDAVIT

I, Muhammad Arshad (Am)licant) do hereby
- solemnly affirm & declare on oath that all contents of the
 instant Apphcatlon are true & corroct to the best of my

knowledge and belief & nothmg has been concealed from

this Hon’ble Trlbunal

DEPONENT

Identified By’ Q

al Gulbela
cate, Supreme Court
of Paklstan
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BEF ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal. No. 1571/2019
Muhammad Tariq ..... . ... Petitioner
VERSUS | | i
Reéspondents T 'j:

oooooooooooooooooooooooooooooooo

The Registrar, PHC and another

INDEX

B\ Description of case Annexure
| 1. Parawise Comments with Affidavit '
R ar, -
Peshawar High Court,
Peshawar. :

DlStl‘lCt &stm Judge
Peshawar.

Dated: 24 .02.2022




GS&PD-444/1-RST-12,000 ¢t '0rms-22.09.21/PHC JobsiForm A&D Ser. TribunaliP2

¢¢ B »”

Appeal No..... JS_-:IlO-(ZD ..... ’871 ‘
AC\.W\)\"’ X - R"—\'\WV\ . & @OTV\\“S ....Appellant/Petitioner

Versus

..........................

Respondent.i No .............................................

.Notice to: h)%&‘ O'\"'\-’}\ QQS&-L O\ (1‘\&0&9&& 7@&\’\9.-\&@\(.

WHEREAS an appecal/petition under the provision of the Khyber Pakhtunkhwa
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case by the petitioner in this Court and notice has been ordered to issue. You are
hereby i g% d that the said appeal/petition is fixed for hearing before the T'ribunal
*ON.cieene Joofer

dade 2B ..at 8.00 A.M. If you WI$h to urge anything againsi the
cr you are at liberty to do so on the ddlt(.;l fixed, or any other day to which
the case may be¢ postponed ecither in person or by authbrmcd represcentative or by any
Advocate, duly supported by your power of Attorney. You' arc, therefore, required to file in
this Court at least seven days before the date of hearirg 4 copies of written statement
alongwith any other documents upon which you rely. :Pleasc also take notice that in
default of your appearance on the date fixed and in th(, manncr aforementioned, the
appeal/petition will be heard and decided in your abmnub

Notice of any alteration in the date fixed for hcaring of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the
address given in the appeal/petition will be deemed to be your corrcct address, and further
notice posted to this address by registered post will be deemed sufficient for the purposc of
this appeal/petition. / {

Copyof-appeal-is-attached Copy of appeal has already been sent to you vide this
office Notice NOu...coocriiciiiciiiiinniicnnenisinicnnne weensdated.....ee. .....
. ) P . 5\ Th
Given under my hand and the seal of this Court, z? Peshawar this.....27 ...
l}ayof‘w ...... T2 ? A

\Losk Anoomer”
Regly | ]
.' < Registra

d{ﬂfibu' Pakhtunkhwa Sérvice Tribunal,

Peshawar.

Note: 1. The hours of attendance in the court are the same that of the High Court except ‘Sunday and Gazetted Holidays.
2. Always quote Case No. While making any correspondence. ;
12
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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal. No. 1571/2019

Muhammad Tariq ..... ..c.ooeviiiiiii i 1. Petitioners
VERSUS

The Registrar, PHC and another ...............cooevviiiinine. Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO.1.

Reépectfully Sheweth

Preliminary Objections:

L. That as per Section 22(2) of the Khyber Pakhtunkhwa Civil Servants Act,
1973 read with Rule 3 of Khyber Pakhtunkhwa Appeal Rules,1986
contemplate right of departmental appeal/Representation to a Civil Servant.
Page-14 of the Service Appeal transpires that appellant being aggriéved
from the tentative Seniority list filed departmental appeal filed on
18.05.2016 which was decided vide impugned appellate order 28.01.2017,
while has approached this Hon'ble Tribunal in the instant service appeal on
05.11.2019 therefore is clearly bared by time. Section-4 of the Hon'ble

Tribunal is reproduced for ready refrence:-

“Any Civil Servant aggrieved by any final order, whether
original or appellate, made by a departmental authority in
respect of any of the terms and conditions of his service
may, within 30days of the communication of such order to
him or within six months of the establishment of the
appropriate tribunal, whichever is later, prefer an appeal
having jurisdiction in the matter.”

Therefore, it is candidly clear from the above provisions that appellant has
failed to file the Service appeal within 30 days, therefore, it is well

principle of law that where service appeal is barred by time then there is no




II.

III.

IV.

VL

VII.

L

need to discuss merit of the case. It is further elucidated that no application

for condonation of delay has been preferred Eilongside service appeal.

That Page-14 of the Service appeal shows ihat appellant preferred his
Departmental appeal against the provincial Seniority list on 18.05.2016
which was replied vide impugned appellate order dated 28.01.2017.
Therefore, it has been held in Service appeal No.06/2021 by the Hoﬁ'ble
Subordinate  judiciary Service Tribunal that No departmental
appeal/Representation would be maintainable against the tentaﬁve Seniority

list. Reliance is further placed PLD 1981 Supreme Court 612.

That the instant service appeal is liable to be dismissed on this score too
that prayer as sought out in the Service Appeal is totally different from that
of in Department Appeal.

That appellant has also approached the Hon'ble Peshawar High Court,
Peshawar in Writ Petition No.3724-P/2017 on the same cause of action
which was dismissed on 07.11.2018 which was never further challenged by

the appellant.

That as per the proviso to Section 22(2) of the Khyber Pakhtunkhwa Civil
Servants Act, 1973, the instant appeal is liable to be dismissed on the

ground that Ne representation shall lie on matters relating to the

determination_of fitness of a person to hold a particular post or to be

promoted to higher post or grade.

That it is settled principle of law that seniority shall be determined on the
basis of date of acquiring of Secondary School Certificate and if two or
more officials have acquired the Secondary School Certificate in the same
session, the official having longer service shall rank senior to the officials,
therefore, appellant has rightly been placed at his due position in the

common Seniority List of Class-IV employees.

That the appellant is estopped by his own conduct to file the instant appeal.
As it has been held by the Respondents that the question of seniority of




Class-IV employees is supposed to be determined according to the date of
acquiring of SSC qualification and not from the date of appointment,

therefore, the instant appeal is liable to be dismissed on this score alone.

VIIIL. That the appeal is bad for mis-joinder and non-joinder of necessary parties.

IX. That the appellant has not referred to and/or pointed out the violation of any

statutory provision by the answering Respondents. .
X.  That no vested rights of the appellant have been infringed so far.

XI. That the appellant has not come to this Hon'ble Tribunal with clean hands.
Apart from other infirmities, the appeal suffers from gross concealment and

mis-statements of facts. Appellant is, therefore, not entitled to any relief.

Reply to Facts:

1-4.  Need no reply.

5&6. Regarding Para No.5&6 it is submitted that placement of the appellant in
the common Seniority List of Class-IV employees is in accordance with
law and prevailing rules and he is rightly placed at his due position in the
said Seniority List. Seniority of the Class-IV officials is based upon the
date of their. acquiring SSC qualification and not from the date of
appointment. The Peshawar High Court (Subordinate Courts Staff)

Recruitment Rules,2003 provide as under:

“..... For the purpose of promotion, separate common seniority
lists of (i) the holder of the posts of Daftari and Record Lifter and
(i) the holders of the posts of Chowkidar-cum-Mali , Mali and
Water Carrier shall be maintained with reference to the date of
their acquiring the secondary School Certificate:

a. If two or more officials have acquired the Secondary School
Certificate in the same session, the official having longer
service shall rank senior to others officials: and

b. Where a senior official does not possess the requisite
experience at the time of filling up a vacancy, the official
next junior to him possessing the requisite experience shall
be promoted in preference to the senior official.”

3
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7. Detailed reply has alreadglbeeﬁ a'verr:fg('fffi'éwfgiiabove.

8. Incorrect, hence not admitted as already advanced in the preceding para.
Writ petition of the appellant was dismissed on 'merit as well but appellant
did not bother to challenge the same before appropriate forum therefore, the
judgment is still in field.

9.  Incorrect, detailed reply has already been given above.

Grounds:

A&B. Incorrect. Appellant has been treated in accordance with law, rules and

E&F.

Réspondent No.

Registrar.

policy on subject. The rules in question have been framed by the competent
bodies/authorities thus no question of negation of law and rules arises.
Incorrect. As explained hereinabove that the Rules in question have been
framed by the competent body.

Incorrect, misleading hence vehemently denied.

Incorrect. The detailed reply has already been given in the preceding paras.
Respondent would also take additional grounds after adverting the stance of

the é.ppellant during the course of arguments.

It is, therefore, humbly prayed that on 'acceptance of these reply, the

appeal of petitioner may graciously be dismissed with costs.

Respondent No. 2.

Dlstnct & &s:onL Judge,

Peshawar High Court, Peshawar.
Peshawar.

Dated: 26 .02.2022.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal. No. 1571/2019

Muhammad Tariqu.... coceeeeeernerncneeerecensmmmmnsmmsneneesssss Petitioners
VERSUS

The Registrar, PHC and another .................civiiiiiiinnnn Respondents

| Affidavit

L Aih%g,zug rQ;'[ Disteicd X Lesgong ;'[hcsaee SPA'QQ@M/,

do hereby affirm and declare on oath that the contents of this Written

Statement are true and correct to the best of my knowledge and nothing has

been concealed from this Hon’ble Court.




