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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

f
Service Appeal No. 1524/2019 r:

01.11.2019
05.01.2022

Date of Institution ... 

Date of Decision ...

Mr. Niaz Hussain, Ex-Inspector (BPS-16), Counter Terrorism'Departnnent, Mardan 

Region at Mardan. (Appellant)

VERSUS

The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar and two others.
(Respondents)

Taimur Ali Khan, 
Advocate For Appellant.

. Javed.Uilah,
■ Assistant Advocate General For respondents

CHAIRMAN
MEMBER (EXECUTIVE)

AHMAD SULTAN TAREEN 
ATIQ-UR-REHjyWCN WAZIR

JUDGMENT

Brief facts of theATIO-UR-REHMAN WAZIR MEMBER (E):-

that the appellant while serving as SHO of a police station, was chargedcase are

in FIR Dated 29-07-2017 U/Ss 419/420/468/471/171PPC/15AA. The appellant was 

departmentally proceeded against on the same charges and was ultimately 

dismissed from service vide order dated 09-11-2017. The appellant filed 

departmental appeal followed by service appeal No 267/2018. This tribunal vide 

its judgment dated 03-05-2019 re-instated the appellant with direction to the 

respondents to conduct de-novo inquiry. Because, of de-novo proceedings, the 

appellant was again removed from service vide, impugned order dated 23-08-i 

2019. The appellant filed departmental appeal against the impugned order, whicli 

was aiso rejected vide order dated 07-10-2019, but in the meanwhile thi
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appellant was acquitted of the charges by a competent court of law vide order 

dated 12-10-2017 hence the instant service appeal with prayers that the 

impugned orders dated 23-08-2019 and 07-10-2019 may be set aside and the 

appellant may be re-instated in service with all back benefits.

Learned counsel for the appellant has contended that the impugned 

orders are against law, fact and norms of natural justice, hence not tenable and 

liable to be set aside; that the appellant has not been treated in accordance with 

law, as such the respondents violated Article-4 and 25 of the Constitution; that 

the removal was solely made oh the ground of negligence and lack of supervision 

on part of the appellant, but negligence does not come within the definition of

02.

misconduct, therefore on the ground of negligence major punishment cannot be

awarded; that the appellant was not associated with the process of inquiry and

the whole proceedings were conducted ex-parte, therefore the impugned orders

and void ab initio; that no chance of personal hearing and personalare ille^

fefense has been afforded to the appellant and the whole inquiry proceedings

were conducted in absence of the appellant; that no show cause notice has been

served upon the appellant prior to issuance of the impugned orders; that no

regular inquiry has been conducted, which is must before imposition of major

penalty of dismissal; that the appellant was discharged from FIR vide judgment

dated 12-10-2017, as the whole story of FIR against the appellant was false,

frivolous and baseless; that once the appellant was acquitted of the criminal

charges, he cannot be penalized for the same charges departmentally; that as per

FR-54, where an accused civil servant is acquitted of the charges, he shall be r-

instated in service, but the appellant was not treated in accordance with law; that

in the de-novo inquiry the appellant has been exonerated from the charges by the

inquiry officer, but the respondents without taking into consideration the inquiry

report and recommendations, imposed major penalty of removal from service;
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that the impugned order^is'^^bSed ofr^cohjSture and surmises, as such the 

respondents failed to establish any of the charge leveled against the appellant.

Learned Assistant Advocate General for the respondents has contended03.

that in pursuance of judgment dated 03-05-2019 of this tribunal, de-novo 

proceedings were initiated against the appellant and statements of the witnesses 

were recorded in presence of the appellant and after establishing the charges, the 

appellant was awarded with appropriate punishment of removal from service vide

order dated 23-08-2019; that while conducting inquiry against the appellant, the

appellant has been treated in accordance with law with no violation of any right of 

the appellant nor provision of Constitution; that proper opportunity of defense

was afforded to the appellant and the appellant was not left unheard; that proper

inquiry to this effect was conducted, where charges leveled against the appellant

had been proved and he was found guilty of the misconduct.

We have heard learned counsel for the parties and have perused the04,

record.

05. In order to sensitize the respondents about departmental proceedings, it

would be expedient to point out some inherent flaws in disciplinary proceedings

by police department, where actions are initiated in blatant violation of law and

rule. In the instant case, being involved in a criminal case, the respondents were

required to suspend the appellant from service under section 16:19 of Police

Rules, 1934, which specifically provides for cases of the nature. Provisions of Civil 

Service Regulations-194-A also supports the same stance, hence the respondents 

were required to wait for the conclusion of the criminal case, but the respondents 

hastily initiated departmental proceedings against the appellants and dismissed

him from service before conclusion of the criminal case. It is a settled law that

dismissal of civil servant from service due to pendency of criminal case against

him would be bad unless such official was found guilty by comipetent court of law.

Contents of FIR would remain unsubstantiated allegations, and based on the
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same, maximum penalty could not be imposed upon a civil servant. Reliance is

placed on PU 2015 Tr.C. (Services) 197, PU 2015 Tr.C. (Services) 208 and PU

2015 Tr.C. (Services) 152. The respondents however did not honor their own
■

rules and dismissed the appellants in violation of rules.

06. The appellant was re-instated for the purpose of de-novo inquiry and

because, of de-novo proceedings, the appellant was again removed from service

inspite of the fact, that he was exonerated of the charges by competent court of

law from the same charges, upon which he was proceeded against and was 

ultimately removed from service. It is pertinent to mention that prosecution itself 

sought discharge of the appellant from FIR on the ground that nothing tangible

was proved against the appellant to connect the appellant with the commission of

offense and upon request of prosecution, the appellant was discharged from FIR

vide order dated 12-10-2017 by the competent court of law. In 2012 PLC (CS)

502, i as been held that if a person is acquitted of a charge, the presumption

ould be that he was innocent. Moreover, after acquittal of the appellant in the

criminal case, there was no material available with the authorities to take action

and impose major penalty. Reliance is placed on 2003 SCMR 207, 2002 SCMR 57

and 1993 PLC (CS) 460.

07. As per provisions contained in Section 16:3 of police rules, 1934, the

respondents were bound to re-instate the appellant after earning acquittal from

the same charges, upon which the appellant was dismissed from service, but the

respondents despite his acquittal, removed him from service and did not take into

consideration the verdict of the court as well as of Police Rules, 1934. The

respondents also violated section-54 of Fundamental Rules by not re-instating the

appellant after earning acquittal from the criminal charges. In a manner, the

appellant was illegally kept away from performance of his duty. Needless to

mention that the charges so leveled are based on presumption as nothing has

been proved against the appellant, whereas an accused cannot be convicted on
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presumptions. Prosecution has to prove the guilt of an accused beyond all

reasonable doubt. Reliance is placed on 1991 SCMR 244 and 2002 PLC (CS) 503.

Record is silent as to whether any de-novo inquiry was conducted as no Inquiry

report is available on file to ascertain as to how the appellant was proceeded

against. In case of charge of misconduct, a regular inquiry was to be conducted,

which had not been done in case of the appellant. In cases of awarding major

penalty, a proper inquiry was to be conducted in accordance with law, wherein a

full opportunity of defense was to be provided to the civil servant; otherwise, the

whole proceedings would be illegal and nullity in the eye of law. Reliance is

placed on 2004 SCMR 316. Respondents however cannot absolve themselves

from proving the charge beyond any reasonable doubt and the burden shifted to

the accused only when the prosecution succeeded in establishing the presumption

of guilt. Reliance is placed on 2021 SCMR 408.

08. We are of the considered opinion that the appellants has not been treated

in accordance with law and he was illegally kept away from performance of duty

as he was acquitted of the same charges by the competent court of law as well as

nothing was proved against him departmentally. In. view of the foregoing, the

instant appeal is accepted. The impugned orders dated 23-08-2019 and 07-10-

2019 are set aside and the appellant is re-instated in service with all back

benefits. Parties are left to bear their own costs. File be consigned to record

room.

ANNOUNCED
05.01,2022

{AHMAD3UITAN TAREEN) 
CHAIRMAN

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (E)



; *

ORDER
Appellant alongwith his counsel present. Mr. Javed Ullah, Assistant- 05.01.2022

Advocate General for the respondents present. Arguments heard and

record perused.

Vide our detailed judgment of today, separately placed on file, the

instant appeal is accepted. The impugned orders dated 23-08-2019 and

07-10-2019 are set aside and the appellant is re-instated in service with

all back benefits. Parties are left to bear their own costs. File be consigned

to record room.

ANNOUNCED
05.01.2022

6 D
TAN TAREEN)(AHMAD (ATIQ-UR-REHMAN WAZIR) 

MEMBER (E)CHAIRMAN
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30.08.2021 Due to summer vacations, the case is adjourned to 

21,10.2021 for the same as before.

V.

'S-

. J: i Junior to counsel for the appellant and - Mr. 
Javaidullah, Asstt. AG alongWith Gulzad Khan, S.I (Legal) 
for the respondents present.

Former seeks adjournment due to engagement of 
learned senior counsel for the appellant before the

Court today. Request is

21.10.2021

I
«sO

."T •
• V

Hon'ble Peshawar High 

accorded. To come up for arguments on 04.02.2022 ■
before the D.B.

V

(Salah-ud-Din)
Member(J)1
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Due to non-availability of D.B, the case is adjourned to 

10.02.2021 for the same as before.
03.12.2020

/ ■

10.02.2021 Due to COVID-19, the case is adjourned for the 

same on 01.04.2021 before D.B.

Appellant present through counsel.01.04.2021

Kabir Ullah Khattak learned Additional Advocate 

General alongwith Gulzad Khan A.S.I for respondents, 

present.

Former made a request for adjournment; granted. To 

come up for arguments on n>o / /2021 before D.B.

(Atiq ur Rehman Wazir) 
Member (E)

(Rozina Rehman) 
Member (J)

30.04.2021 Due to demise of the Worthy Chairman, the Tribunal is 
non-functional, therefore, case is adjourned to 
30.08.2021 for the same as before.
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Due to public holiday on account of CO\/ID-19, the case 

is adjourned to 24.06.2020 for the same. To come up for 

the same as before S.B.

-01.04.2020

A

r

Appellant in person present. AddhAG for respondents 

present. Written reply not submitted. Requested for time to 

submit the same on the next date of hearing. Adjourned. To 

come up for written reply/comments on 11.08.2020 before 

S.B.

24.06.2020

. f

MEMBER

Junior to counsel for the appellant and Addl. AG 

alongwith Wajid All, ASI for the respondents present.
11.08.2020

Respondents have furnished parawise reply which are 

placed on record: The matter is assigned to D.B for arguments 

on 03.12.2020. The appellant may furnish rejoinder, within one 

month, if so advised.

4
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28.01.2020. Clerk to counsel for the appellant present and seeks adjournment 

as learned counsel for the appellant is not available. Adjourn. To 

come up for preliminary hearing on l8.0£(.2020 before S.B.

V

Member

/18.02.2020 Learned counsel for the appellant present. 
Preliminary arguments heard.

The appellant (Ex-Inspector) has filed the present 

service appeal against the order dated 23.08.2019 

whereby he was awarded major penalty of removal from 

service and against the order dated 07.10.2019 through 

which his departmental appeal was rejected/filed.

Submissions made by the learned counsel for the 

, appellant need consideration. The present service appeal 

is. admitted for regular hearing subject to all just legal 

objections. The appellant is directed to deposit security 

and process fee within 10 days. Thereafter notices be 

issued to the respondents for reply. To come up for 

written reply/comments on 01.04.2020 before S.B.

Member
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Form- A
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-r FORM OF ORDER SHEET
Court of

1524/2019Case No.-

S.No. Date of order 
proceedings

Order or other proceedings with signature of judge

21 3

the appeal of Mr. Niaz Hussain resubmitted today by Mr. Noor 

Muhammad Khattak Advocate may be entered in the Institution Register 

and put up to the Worthy Chairman for prope^ order please.

13/11/20191-

15REGISTRA
This case is entrusted to S. Bench for preliminary hearing to be2-

put up there on

CHAIRMAN

Nemo for appellant.

Notice be issued to appellant/counsel for preliminary 

hearing on 28.01.2020 before S.B.

10.01.2020

a-/ r;
t ^

■ i

a

Chairman ‘

V ' -V: ••• .9
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The appeal of Mr. Niaz Hussain Ex-Inspector Counter Terrorism department Mardah 

received today i.e. on 01.10.2019 is incomplete on the following score which is returned to the 

counsel for the appellant for completion and resubmission within 15 days.

1- Annexures of the appeal may be attested.
2- Annexures of the appeal may be flagged.
3- Copy of discharge order mentioned in para-3 of the memo of appeal is not attached 

with the appeal which may be placed on it.
4- Five more copies/sets of the appeal along with annexures i.e. complete in all respect 

may also be submitted with the appeal.

/S.T. 

72019.

No.
\

Dt. w
REGISTRAR 

SERVICE TRIBUNAL 
KHYBER PAKHTUNKHWA 

PESHAWAR.
Mr. Noor Muhammad Khattak Adv. Pesh.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

APPEAL NO. \ /2019

POLICE DEPTT:V/SNIAZ HUSSAIN

INDEX\ PAGEANNEXUREDOCUMENTSS.NO.
1- 4.Memo of appeal1
5,-6.AFIR2

7.BMad l\lo.92
8.CDischarge order3

9- 10.DShow cause notice. 4
11.EDismissal order5

12- 13.FDepartmental appeal6
14-18.GJudgment6

Charge sheet and statement 
of allegation____________

19- 20.H7
21- 23.IReply8

24.3Impugned order9
25- 27.KDepartmental appeal10

28.LRejection11
29.Vakalatnama12

APPELLANT

THROUGH:
NOOR MOH/|MMAD KHATTAK 

ADVOCATE

-'3&Arj-** •:* : *• -Vi*



K BEFORE THE KHYBER PAKHTUkkHWA SERVICE TRIBUNAL,
PESHAWAR

Khvbcr Pafcbtukhvv« 
ServiceAPPEAL NO. 72019 iSllJiiiiry No.

Mr. Niaz Hussain, Ex-Inspector (BPS-16),
Counter Terrorism Department, Mardan Region at Mardan Dotted

APPELLANT

VERSUS

1- The Inspector General of Poiice, Khyber Pakhtunkhwa, Peshawar.
2- The Deputy Inspector Generai of Poiice, CTD, Khyber Pakhtunkhwa 

Peshawar.
3- The Senior Superintendent of Poiice, CTD, Centrai Zone, Khyber 

Pakhtunkhwa, Peshawar.
RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT. 1974 AGAINST THE IMPUGNED
ORDER DATED 23-08-2019 WHEREBY THE APPELLANT HAS
BEEN REMOVED FROM SERVICE AND AGAINST
APPELLATE ORDER DATED 07-10-2019 WHEREBY THE
DEPARTMENTAL APPEAL OF THE APPELLANT IS REGRETTED

THE

WITH NO GOOD REASONS

PRAYER:
That on acceptance of this appeal the impugned orders dated 

23-08-2019 and 07-10-2019 may very kindly be set aside 
and the appellant may be re-instated into service with all 
back benefits. Any other remedy which this august Tribunal 

adeems fit that may also be awarded in favor of the appellant.

’ ' R/SHEWETH:

Filedto-day

ON FACTS:

Briefs facts giving rise to the present appeal are as3 ft
follows:-^ s.

S' 9“

I l)That the appellant while posted as SHO Police Station Counter 

Terrorism Department, Mardan was charged in the FIR No.492 dated 

29-7-2017 U/S 419/420/468/471/171/PPC and 15AA P.S Lund Khwar 
^ in an offence not committed by the appellant but was incorporated
I' by his ex: gunman namely Ishfaq Ali. (Copy of the FIR is attached as

annexure

w
05 ft

&

A).

2) That it is pertinent to mention here that constable Ishfaq Ali No. 182 

was suspended through Mad No.9 dated 4-7-2017 by the oral 
direction of DSP Operation as an inquiry was initiated against
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I ^ -y -^
Constable Ishfaq All.’ (Copy of the Mad No.9 is attached as 
annexure B).

3) That vide order dated 12-10-2017 the Honorable Judicial Magistrate, 
Takht Bhai discharged the appellant from the above mentioned FIR. 
(copy of the discharge order is attached as annexure C).

4) That on the basis of the mentioned FIR a Show cause notice was 

issued, wherein the following charges were leveled against the 
appellant.

0 That he (appellant) Is reportedly involved in the 
transportation and smuggling of Non Custom Paid 

(NCP) Vehicles vide FIR No. 492 u/s 419-420-468- 

471-171/PPC/ ISAA, dated 29-07-2017 PS Lund 
Khwar, Mardan.
That on his direction, his gunman namely Ishfaq 

AH No. 182 received the NCP Vehicle from one Haji 

Hayat Khan r/o Bara Khyber Agency for 
Transportation to Sakhakot.

Hi) That your performance as SHO CTD Mardan 

remained poor.{^ Copy of the show cause notice is 
attached as annexure

ii)

1-

D)

5) That following the show cause notice major penalty of dismissal from 

service was imposed on the appellant vide order dated 09-11-2017. 
That feeling aggrieved from the mentioned order the appellant 
preferred departmental appeal followed by Service Appeal 
No.267/2018, which was partially accepted and the appellant was re
instated to his service, however, the respondents were directed to 

conduct de-novo inquiry in to the matter vide judgment dated 

3.5.2019. (Copies of the dismissal order. Departmental appeal & 
judgment is attached as annexure E, F & G).

6) That in compliance with the judgment of the august Service Tribunal 
the competent authority initiated De-novo inquiry against the 
appellant. That an inquiry was initiated in to the matter to dig out the 

real story and culprits in the matter. (Copies of the charge sheet, 
statement of allegation and reply attached as annexure 

........................................................................................H & I).

7) That following the inquiry report and recommendations therein 

astonishingly and surprisingly the competent authority award major 

punishment of removal from service to the appellant vide order dated 

23-08-2019. (Copy of the impugned order dated 23-08-2019 is 
attached as annexure J).

8) That feeling aggrieved from the impugned removal order dated 

23.08.2019 the appellant preferred Departmental appeal before the 
Deputy Inspector General of Police, CTD, Khyber Pakhtunkhwa,
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Peshawar but the same was rejecfeci vide order dated 07.10.2019. 
Copy of the departmental appeal and rejection order dated 
07.10.2019 are attached as annexure K&L).

9) That appellant feeling aggrieved from the impugned orders and 

having no other remedy preferred the instant appeal on the following 
grounds amongst others.

Grounds:

A. That the impugned orders dated 23.8.2019 and 07.10.2019 are 

against the law, facts, rules, norms of natural justice and materials on 

the record hence not tenable and liable to be set aside.

B. That appellant has not been treated by the respondents Department 
in accordance with law and rules on the subject noted above and as 

such the respondents violated Article 4 and 25 of the Constitution of 
Islamic Republic of Pakistan, 1973.

C. That the removal was solely made on the ground of negligence and 

lack of supervision on the part of appellant but it is pertinent to 

mention here that negligence is not come within the definition of mis
conduct; therefore, on the ground of negligence major punishment 
cannot be awarded. The same view has been laid down by the 

Supreme Court and High Courts in a number of judgments.

D. That the appellant was not associated with the inquiry and the whole 

proceeding is conducted ex-party, therefore the impugned order 

dated 23.8.2019 and 07.10.2019 are illegal and void ab anitio.

E. That no chance of personal hearing and personal defense has been 
provided to the appellant and the whole inquiry proceeding is 
conducted in the absence of the appellant.

F. That no show cause notice has been served on the appellant prior to 

the -issuance of impugned orders dated 23.8.2019 which is glaring 
illegality on the part of competent authority.

G. That no regular inquiry has been conducted in the matter of the 

appellant, which is as per Supreme Court Judgments is necessary in 
punitive actions against the Civil servants.

H. That it is important to mention here that according to the 

Fundamental Rule-54, where an accused civil servant is acquitted 

from the charges he shall be re-instated into services. But the most 
important point in the instant case is that the appellant 
discharged from all the allegations leveled in the FIR and the case is 

not even put in court for regular haring. Hence the whole story in the

was
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FIR against the appellant was false, Frivols, and baseless. Therefore if 
there is no case than there should be no departmental punishment.

I. That the appellant inspite of discharge from the above mentioned FIR 

has been declared guilty departmentally and has been imposed Major 

penalty of Removal from service. That this act of the competent 
authority is the clear violation of the judgments on the point that
"when there is no conviction there would be no Departmental
punishment".

J. That in the Denovo proceedings the appellant has been exonerated 

from the allegations by the inquiry officer but the respondents 

without taking into consideration the inquiry report and 

recommendations straight away imposed major penalty of removal 
from service. Copy of the report is attached as annexure M.

K. That the impugned order dated 23.8.2019 is based on conjecture and 

surmises and as such the Department failed to establish any of the 
allegations leveled against the appellant.

It Is therefore, most humbly prayed that the appeal of the 
appellant may be accepted as prayed far.

-i .

APiPELLANT

NIAZI^SAIN
THROUGH

NOOR MUHAI1MAD KHATTAK

KAMRAN KHAN
&H

MIRZAMAN Sm 

ADVOCATES

t
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BEFORE THE COURT OF ALLAQA JUDL: MAGISTRATE. TAKHT BHAI

STATE, .VS ASHFAQALIAN, TTHERS
! •:A

I

APPLICATION FOR jTHE DISCHAR6 OF THE^ASCUSED NAMELY/-NIAZ HUSSAINT^ND^

A?TABTR6M-THEi CHARGES LEVELLED AGAINST THEM. IN CASE FIR NO.^rOATED

Subject; ’

; 29-07-2017 U/S 419/420/468/171 PPC 15AA . P.S LUND KHWAR.
I

Brief Facts of the Case: -
I

■; • 1 f

That on 29-07-2017 the complainant’namely Zakir khan SI was on routine 
gusht at Jewar |f!oa'd near Jranda at Umar Abad, in the mean while a land 

bearing ^rjegistration No. UBOOl Islamabad white colour was signaled 
to stop for thelp.urpose of checking, but instead of stoppage the driver, of 
the said vehicle|speeds up the vehicle.but over powered by the police party, 
the driver discldises his name Adnan while other discloses his name Ashfaq 
Ali being gunm^h of the Niaz Hussain Inspector CTD. He (Ashfaq Ali} further 
discloses that dip the instance/ directions of inspector CTD Niaz Hussain, he 
used to transfer the vehicle on payment of Rs. 60000/- to the premises of 
Malakand AgepCy. From the possession of accused Ashfaq Aii one rifle M4 
No. 472538, 02| magazines 60 live rounds were recovered while form the 
possession of accused Adnan one Pistol 9MM no. 881, 3 magazines and 50 
live rounds were recovered. That accused Ashfaq Ali further discloses that 
previously Seventeen/ Eighteen vehicles were shifted to Malakand Agency. 
The complainant also charged Aftab Hayat khan for the commission of 
offence. t . .

cruiser
i

;
I

i

i

i

;
;I

Groundlfor Discharee.

1: That no recovery in the shape of vehicle or rifle or any other incriminating article 
being recovered from the possession of above name accused.

I

2: That both the above name accused (Niaz Hussain and Aftab) were not present at 
the time of occurrence.

That as per article 38 Qanoon e Shahadat orper 1984 "The statement of co
accused to police officer js not admissible, in this respect reliance is made on MLD 
2014 page 316'and YLR 2016 LHC page 1891,

That as per article 39 Qarioon'e Shahadat order 1984 'That the confession of an 
accused to poke officer cannot be made basis for conviction wisdom is sought 
from judgemeh :• MLD 2001 page 807 and PCRU 1999 page 1469,

;•
!

3:

II

: :
4:

■ j

That as per mUrasila allegation levelled against the accused namely Niaz Hussain 
and Aftab that he used to,shift the vehicle to Malakand Agency by using/affixing 
government No. Plates but no such recovery was affected from the possession, of 
both the accused rather No. Plate UB 001 Islamabad .
that as per allegation no p^on / accused was arrested to whom the vehicle were 

l^^ifted northe 0 brought on record such evidence.
7: That in such lil<!e circumstances the trial of the accused would be a futile exercise,

wastage of.ppcious time of the court and the ultimate result would be the 
acquittal of ths accused. So keeping in view the above facts, circumstances and 
available evidence on record, there are sufficient reasons for non-prose'cution of 
the Case U/S 4 sub (c) clause (ii) of the Prosecution Act 2005. ■
On 29-07-2017 , 25-‘08-2017 and on 06-10-2017 the learned Judicial Magistrate 
directed district Public prosecutor to submit the case for trial therefore 
direction the I'ocal police submitted the case file to the office of undersigned on 
date 07-10-2017 at office closing time. As recovery of vehicle along with other 
incriminating^ticie are directly affected from the.possessjon of accused Ashfaq Ali 
and Adnan therefore case against these two are recommended for trial while case 
against the accused Hayat Khan is recommended for proceejm^ls u/s 512 CrPC as 
he is absconde’

5:

i
. i

:
i:

6:

;:

; NOTE:-
as per

- 11
Assistant Public Pfosecutor 

Mardan '
Districtfo)|^,Prosecutor 

^ Mardan

j
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f®OFFICE OF THE.
DY: INSPECTOR GENERAL OF POLK^"-- 

COUNTER TERRORISM DEPARTMENT, 
KHYBER PAKHTUNKHWA. PESHAWAR 

Ph # o4i-9218093-94 Fax # 091-9218031.

■V

t

m a
/2017. p 3/M3o /PANo, Dated

FINAL SHOW CAD.SE NOTITF

1. WHEREAS, You In.'^pectar Niaz Hussain of this Unit while posted as SHO
CTD Maidan lendeced yourself lor disciplinary proceedings by committing gross misconduct 

and negligence in duty. A Charge Sheet based the following allegations was issued to you 
and enquiry committee comprising by Fazal-i-Hamid SSP/int&Sur CTD and Quaid Kama! DSP

on

HQrs:/CTD was constituted for.scrutinizing your conduct reference to charges leveled against 
you.I

i) That he is I’epoitedly involved in the transportation and smuggling of 
Non Custom Paid (NCP) Vehicles vide FIR No. 492 u/s 
419/420/460/471/171PPC/15AA, dated 29-07-2017 PS Lund Khwar 
District Mardan.

ii) That on his direction, iiis gunman namely Ishfaq Ali No. 1B2 received 
the NCP Vehicle from one Haji Hayat Khan r/o Bara Khyber Agency for 
transportation to Sakhalcot.

I

iii} I hat your i>eriorni;nice as SIIO CTD Mardan remained poor. 

WHEREAS, the2. eiuiuiiy committee cai'rierl out proper (.lepartmental 
proceedings against you. Opportunity of personal hearing and production of defense was
provided to you. Committee also examined your reply submitted in response to Charge 

Sheet. The committee found you guilty for .the charges leveled against you, made 

recommendation for award of Major Punishment i.e " Dismissal from Service".
3. AND WHEREAS, on going through the finding and recommendation of 
enquiry committee, materia! placed on record and other connected papers including your 

defense placed on file, I satisfied that you have committed gross mis-conduct and are 

guilty of charges leveled against you as per Charge Sheet/Statement of allegations 

conveyed to you vide 8709-13/PA/CTD dated 01-08-2017,. which stands proved 

, recommended to be awarded Major Punishment under the said Rules.

NOW THEREFORE, I Mubarak Zeb PSP, Deputy Inspector General of 
Police, CTD, Khyber Pakhtunkhwa as competent authority have tentatively decided to 

impose upon you, any one or more penalties including the penalty of "Dismissal from 

Service" under Police Rules 1975 [amended in 2014)

and

4.

•«

\
V

' .1
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You ore tiiererore, i.ssued Finul Show Ccius 

notice os to
e Notice to explain within seven■ (07} days of the receipt of the V)

why the aforesaid penalty should be imposed'

was not received within stipulated period titan it shall' be 
presumed that you htive no defense to offer and

4--

upon you. If your reply

ex-p.-irte action shall be taken againstyou
and also intimate whether you wish to he heard i

in person or not,
Copy of enquiry report is enclosed.

f/
A

(iVrUBA5i ZEB) PSP - 
Deputy Inspec/oi; General ol'PoIice 

CTD, Khyber Paklitunkhwa, 
Peshawar.

I
9

Inspector Niaz Hussain, 
Now Closed to CTD HQrs:

7

V

■

\.>

I

r

c
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V-;:OFFICE OF THE^ ■

. ^ PV: INSPECTOR GENERAL OF POLICE. 
COUNTER TERRORISM DEPARTMENT 

iKlimRP_AKHTUNKHWA. PESDawar 
^|i# 091-9218093-94

4
■<

ii^WilliPi ■■>.: mFax# 091-^218031. ^ 

Nd.:f3/Cf<^~.S';?/PA Dated of/// 6'''V

./2017. ;

ORDERmE-
's passed today on 08-11-2017 to ;clispose of^ deDartmdM?^L

suspenjion>:and closed!: to CTD^^iiofs
-‘““"“"s* ■>*> *75 «

:|iV i) . That you are reportedly involved in the transportation 

Custom Paid ] (NCP)
419/420/468/471/171PPC/15AA, dated 29-07-2017"pS Lund 
Mardan.

That on your direction your g

;

f-
f[l and smuggling 0/Noii 

u/s i :
Khwar District ■

Vehicles vide FIR No. 492fp
11^
■Ifill ii) ,,... , „ ,.,,, - ^‘^’nety Ashfaq AU No. 132 received the NCP *

Sak^kor Agency for transportation
unman

Ip to ■
: ir.[4m

•. I

Hi) Thatyour performance as SHOCTD Mardan remained poor.
riJi4.;ain an ‘conducting probe into the allegations leveled against Inspector Niaz -
Hid Lmal dTp HoTsTtD KhT'‘prK'' SSP/Int & Sur CTD and Mr.
rSfnri rh fr P^’^tunkhwa was constituted. The enquiry con-.r-.ittee

tne Mncer guilty as In.spector Niaz Hussain has close ties with crimiLl namelv
^ ‘■’'■"''S'’ to smuggle NCP Vehicles, the enquiry

^mittee recommended him for major punishment as dismissal from service. ^ ^
ilvto Final written

Final Show Cause Notice were perused. Enquiry papers were also perused in detail; ^ ;
ami ■ enquiry committee have found the officer guilty of the chareet; nfhi? r If smuggling of Non Custom Paid Vehicle, Thereby Sing

h||name to the reputation of the departiJent. He is guilty of gross misconduct. ^ ®
i;

a

*piap'i FI It findings/rpcommendations of the’Enquiry Committee and #

4. cX,!,7„T?o,ir-- """
g||iority, hereby imposes the

I, Mubarak ii
Khyber Pakhtunkhwa being competent 

major punishment "Dismissal from service"
“I
'.t

CTD.
with immediate I..ir||K^11? Order announced.

//mu (MUBy^KZEB)PSP
Deputy Insp^tor General of Police, 

CTD, Khyber Pakhtunkhiva, 
/Peshawar.

*

dst; No. & date even1
v||ijHiii. Copy of the above.is forwarded to the*-

T'he Inspector General ofPoIice, Khyber Pakhtunkhwa. ^ '
>j| 2. All AddI IGP/Khyber Pakhtunkhwa. ’
!|3. Deputy Ir^pector General of Police, I IQrs: Khyber Pakhtunkhwa 

Regional Police Officer, Mardan.

Ti

Senior Superintendent of Police/Ops CTD Centra! Zone 
l||l[6- Superintendent of Police. CTD Mardan. ^
||^|7. Superintendent of Police/HQrs: CTD,
: Officer concerned.
m
m■
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

SERVICE APPEAL NO. 267/2018
\

Date of institution ... 26.02.2018 
Date of judgment ... 03.05.2019

Niaz Hussain S/o Shah Zali Khan 
R/o Rustam District Mardan

(Appellant)
VERSUS

1. Inspector General of Khyber Pakhtunkhwa, Central Police .Officer, Peshawar.
2. Deputy Inspector General of Police CTD Khyber Pakhtunkhwa Peshawar.

... (Respondents)

APPEAL UNDER SECTION-4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT. 1974 AGAINST THE ORDER
VIDE NO. 13146-53/PA DATED 09.11.2017 OF DEPUTY
INSPECTOR GENERAL OF POLICE CTD KP PESHAWAR.

For appellant. 
For respondents.

Mr. Rahman Ullah, Advocate.
Mr. Riaz Ahmad Paindakhel, Assistant Advocate General

’^Mr. MUHAMMAD AMIN KHAN KUNDI 

MR. AHMAD HASSAN
.. MEMBER (JUDICIAL)
.. MEMBER (EXECUTIVE)\s

DISSENTING JUDGMENT

/
MUHAMMAD AMIN KHAN KUNDL MEMBER: - Counsel for the

appellant present. Mr. Riaz Ahmad Paindakhel, Assistant Advocate General

alongwith Mr. Wajid Ali, ASI for the respondents present. Arguments heard

and record perused.

Brief facts of the case as per present service appeal are that the appellant2.f

was serving in Police Department as Inspector. He was imposed major penalty

of dismissal from service .vide order dated 09.11.2017 by the Deputy Inspector

ATTESTEDGeneral of Police on the allegation

Khyber Pak^ 
Service T;

Peshawar
/a

■-U,



2

(i) that he was reportedly involed in the transportation and smuggling of Non

492 under ’ sectionsCustom Paid (NCP) vehicles vide FIR No. 

419/420/468/471/171PPC/15AA dated 29.07.2017 PS Lund Khwar District

Mardan.

(ii) That on his direction his gunman namely Ishfaq Ali No. 182 received the 

NCP vehicle from one Haji Hayat Khan r/o Bara Khyber Agency for

transportation to Sakhakot.
/

(iii) That his performance as SHO CTD Mardan remained poor.

The appellant filed departmental appeal before the Inspector General of Khyber 

Pakhtunkhwa Peshawar on 15.11.2017 which was not responded within the 

stipulated period hence, the present service appeal on 26.02.2018.

Respondents were summoned who contested the appeal by filing of3.

written reply/comments.

Learned counsel for the appellant contended that the appellant was 

^ serving as Inspector in- Police Department. It was further contended that the 

appellant was imposed major penalty of dismissal from service vide order dated 

09.11.2017 by the Deputy Inspector General of Police on the aforesaid 

allegations. It was further contended that the departmental proceeding against 

the appellant was initiated mainly on the grounds that he was involved in the 

aforesaid criminal case but the appellant was totally innocent in the said 

criminal case that is why that the prosecution submitted application for 

discharge of the appellant in the said criminal case before the competent court 

which was accepted and the appellant Naiz Hussain was discharged from the

vide detailed order dated 12.10.2017 passed by the 

^Igdicial Magistrate Takht Bahi. It was further contended that the appellant was 

serving in Police Department since 2003 but there was not complaint against the 

appellant nor any criminal proceeding or any departmental proceeding was

j u

^’a^resaid criminal case
CJ ^

u
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initiated till the present departmental proceeding. It was further contended that 

schedule first Police Rules, 1975 the competent authority of Inspector

departmental proceeding, charge sheet, 

issued to the appellant by the

©

as per

DPO/SSP but in the present 

statement of allegation and show-cause notice

Deputy Insp'ector General of Police and the impu/ned order was also passed by 

the Deputy Inspeetor General of Police

was
was

f

/

instead of DPO/SSP therefore, the

contended that the allegations 

baseless and without any proof. It was further

impugned order is illegal and void. It was further

against the appellant are 

contended that neither proper inquiry was conducted nor the appellant was 

of cross examination,associated in the so-called inquiry nor opportunity

provided to the appellant therefore, thepersonal hearing and defence was
condemned unheard which has rendered the whole proceeding

appellant was
d prayed for aceeptance of appeal.

Advocate General for the
illegal and liable to be set-aside

the -other hand, learned Assistant

an

KV- On
ion of learned counsel for the appellant and^ respondents opposed the contention

tended that the appellant was serving in Police Department as Inspector. It

initiated
con

departmental proceeding was
further contended that a properwas

further contended thatthe aforesaid allegation. It wasagainst the appellant 

the criminal proceeding has

on

bearing/effect on the departmental proceeding

does not help the

no

discharge of the appellant from criminal case
therefore, the

further contended that properIt wasappellant in departmental proceeding, 

regular department proceeding
onducted and after fulfilling all the codalwas c

■ fonnahties the appellant was rightly imposed major penalty of dismissal from

committee report. It was furtherthe recommendation of inquiryservice on
contended that though charge sheet, statement of allegation and show-cause

General of Police and the major

or General of .

issued by the Deputy Inspector 

penalty was also imposed to the appellant by the Deputy Inspect.

notice was

i
m
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Police and as per schedule first of Police Rules, 1975 the competent authority of 

the inspector/appellant was DPO/SSP but the order of higher authority should 

always be maintained and the impugned order cannot be set-aside only on this 

ground and prayed for dismissal of appeal.

Perusal of the record reveals-that the appellant was serving in Police

The record further reveals that departmental

6.

Department as Inspector, 

proceeding was initiated against the appellant on the aforesaid allegation. The

record further reveals that inquiry was conducted by the inquiry committee and 

. the inquiry committee have recorded the statement of witnesses namely Zakir 

Khan S.I Incharge ChowkiUmerAbad,MazharAiiASI I.O case FIR No. 492 

under sections 419/420/468/471/171PPC/15AA dated 29.07.2017 PS Lund 

Khwar District Mardan and Khan Muhammad ASI Muharrar PS CTD Mardan.

statement of the aforesaid witnesses were also furnished by the

statements of said witnesses were recorded by the inquiry committee during the 

inquiry proceeding on 09.08.2017 and 16.08.2017 but the appellant was neither 

provided opportunity of cross examination nor the statement of witnesses were
r

recorded by the inquiry committee in the presence of the appellant therefore, the 

appellant was condemned unheard, as opportunity of cross examination to the 

appellant on the aforesaid witnesses was the fundamental right of the appellant 

therefore, the inquiry committee has violated the principle of natural justice and 

the appellant has been deprived from his defence through cross-examination 

which has rendered the whole proceeding illegal and liable to be set-aside. AS 

such, we partially accept the appeal, set-aside the impugned order, reinstate the 

appellant into service with the direction to the respondent-department to

^d manner prescribed by rules. ^conduct de-novo inquiry in the mc^
ATTETTiZD,

Khyher
Service irthcriaf

V*fs'r!3‘vvaT-
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& Before parting with the judgment it is observed that since the service 

appeal has been partially accepted and the department have been directed to 

conduct de-novo inquiry and as per Police Rules, 1975 first schedule the 

competent authority to the extent of rank of inspector is DPO/SSP therefore, it 

would be proper to direct concerned DPO/SSP to issue charge sheet, statement 

of allegation as well as final show-cause notice and pass order deem appropriate 

in de-novo inquiry. Parties'are left to bear their own costs. File be consigned to

7.

the record room.

ANNOUNCED

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

03.05.20

(AHMAD HASSAN) 
MEN^Ek
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H[DENOVO PROCEEDINGS) 

CHARGE SHEET.

1) I, SENIOR SUPERINTENDENT OF POLICE, CTD CENTRAL ZONE 
KHYBER PAKHTUNKHWA as a Competent Authority, hereby charge you Inspector 
Niaz Hussain of this Unit as follows:- ..

I. That you was reportedly involved in the transportation and 
smuggling of Non Custom Paid (NCP) Vehicles vide FIR No 
492 u/s 419/420/468/471/171 PPC 15AA dated 29.307.2017 PS 
Lund Khwar District Mardan.

II. That on your direction, your giinman namely Ishfoq Ali No 
182 received the NCP Vehicle from One HajiHayat FJian r/o 
Bara Khyber Agency for transportation to Sakhakot.'

That your performance as SHO PS CTD Mardan remained 
poor.

Ill,

By reason of the above, you appear to be guilty of misconduct under Police 
Rules, 1975 read with amenchnent 20.14 have rendered yourself liable co all or any 
of the penalties specified in the Rules:-

2) . You are, therefore required to submit your written defence within 7 days
receipt of this Charge Sheet to the Enquiry Officer as the case may be.

3) . Your written defence, if any, should reach to the Enquiry Officer within the
specified period, failing which it shall be presumed that you have no defence to put 
in and in that case, exparte action will be taken against you .

4) . You are also at liberty, if you wish to be heard in pe 

^). Statement df allegation is enclosed.

of the

rson.

Senior Superintendenl of Police, 
CTD, Central Zone, Khyber, 

Pakhtunkhwn.

!
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SUMMARY OF ALLEGATIONS.

I, Si^nior Superintendect of Police, ,Central Zone CTB Khyber 
Pakhtunkhwa, am of the opinion that Inspector Niaz Hussain of this^ Unit has rendered 
himself liable to be proceeded against as he committed the following acts/oraissions 
within the meaning of Police Rules, 1975 read with Police Ordinance, 2002.

STATEMENT OF ALLEGATIONS.

I. , That he was reportedly involved in the transportation and 
smuggiing of Non Custom Paid (NCP) Vehicles vide FIR No 
492 u/s 419/420/468/471/171 PPC 15AA dated 29.307.2017 PS 
Lund Khwar District Mardan.

II. That on his direction, hLs gunman namely Ishfaq Ali No 1S2 . 
received the NC? Vehicle from One Haji Hayat Khan r/o 
Bara Khyber Agency for transportation to Sakhakot.

That his performance as SHO PS CTD Mardan remained 
poof.

For the purpose of scrutinizing the conduct of the said accused with reference to 
the above allegations, Mr. Shoukat I^an SP. CTD Peshawar Region is appointed as 
Enquiry Officer, to conduct re-enquiry (Denov Proceedings) under the Rules.

3). The Enquiry Officers, shall, in accordance with the provision of the Police Rules, 
1975 read with amendment 2014) provide reasonable opportunity of hearing to the 
accused, record its findings and make within 15 days of the receipt of this order,/ 
recommendation as tc punishment or other appropriate'action against the accused. ■

No^<^3J^/EC/CTO

Copy of above is forwarded to the:-

1) . Enquiry Officer directed to initiate departmenihl proceedings against the accused 
under the relevant Rules.

2) . Inspector Niaz Hussain to appear before the Enquiry Officer on the date toe and 
place fixed by the Enquir>' Officer for the purpose of enquiry proceedings.

III.

2).

f

Dated Peshawar the /2019.

IV

Senior Superintendent off Police, 
CTD, Centra! Zone, Khyber 

V Pakhtunkhwa.
i;
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8625-26/EC/CTD20/06/2019
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NCP/P'c/X9/07/201 492f'-
. i ::•

.C-^>^.jhj>jh^ .419/420/468/471/171-PPC/15AA

VX (2>
*;iiA

NCP./>>L/;tyCXy^xj'uX/j^j 
SHOc^X (3

ff*;

XXf.^iX^ pasic^xX;^Xl/^vXX2006Jl^^/^iX
cP”!

NCPX’X^fi;'u JiJ^X/fV
.' • '

-•^l

(

(jfx*^ iJ I iJX^ijt j/xVx t^L=x^L/0jfU-^
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\ OrKICEOFTHE,

DEPUTY INSPECTOJI GENERAL OEPOLICE. 
"COUNTER TERRORISM DEPARTMENT, 
KHYBER PAKHTUNKKVVA, PESHAWAR.

V j

ORDER
In compliance with tlic Judgment of i-lonorabic Sendee Trib ,mal annoimcecl in service appeal 

No 267/20 i v's and also convyed by CPO, Peshawar vide his office Cndsl: No 2 ?06/Legal dated 23.05.2019 so far 
rciatc'. lo iZx- Inspector Niaz Hussain of this Unit who has been dismissed from his services on the following 
allegations vide this office order Endst: No 13 146-53/PA dated 09.11.2017:-

l

r

i ‘ •

'Phat lie was reportedly involved in the transportation and smuggling of 
Non Custom

I. • t ■
Paid (NCP) Vehicles vide 'ELR No 492 

419/420/468/471/171 PPC /15AA dated 29.07.2017 PS Lund Khwar
ll/s

District Mardan.
;That on his ilirection his gunman namely Ashfaq AH NO 182 received, 

that NCP Vehicle from One Hnji Khan r/o Bara KliylicV Agency for 
transportation to Sakhakot.

II.
£
f
1

i-That his performance as SlIO CTD Mardan remained poor.

In consequence he was proceeded departmenlally by issuing him Charge Shed 
alongwith. summer)' of allegation vide this office 8709^13/PA dated 01.08.2017 Dismissal from 
Services*’. Later On_. he also submitted an appeal before Worthy Inspector General of Police, Khyber 
Pakhtimkhwn but the appeal was rejected vide this office order Endst: No S/1066-74/18 dated 
22.0.3.20 IS.

in. K

i.

. i •

Feeling aggreieved, the defaulter officcf filed service appeal No 267//2018 in 
Service Tribunal Khyber Pakhtimkhwa. On 03.05.2019 Seivicc Tribunal partial accepted the appeal 

• niiii announced Jndgineni wherein it was directed that “///e concerned DPO/SSP lo issue charge 
slwci. sialcineni qfallega/ions as well as final show cause notice and pass order deem appropriate in 
die dcr.ovo enquiry"

1

•:

i •

A
In con.sccjuencc upon the judgment of Honorable Service Tribunrd, the undersigned 

perused his previouse service record and .agreed with the recommendation of the enquir)' offeer 
staling therein that 'Major Punishment'’ may be awarded to the said Inspector for keeping such like . 
criiiiinal inind/had characier "Cosniablc'-as’"gi*ninan; which' shows his negligence and iack'^of 
supervision on'his

Now, I SENIOR SUPERINTENDENT OF POLICE,CENTRAL ZONE CTD. 
PESHAWAR being a cotnpcicnt authority in exercise of the powers vested in me vide Rules,
1975 (amendment 2014) is hereby ordered lo award him 'iMiiJor Punislmicnt of .removal from 
Service'.

/

!
Senior Supcrinlcnclchf of Police, 

CTH. Ccntriil Zone,
^ Peshawar.!

3S \/

HI 331' /EC/CTD

Copy oftibovc is forwarded for iiiformaiioii and necessary action to ihe:-

i. Worthy inspector General of Police, Klivbcr Pakhlunkhwa Peshawar w/r
to hi.s ofncc. memo No 2686/CPO/!ABA':&E-daicd 30.07.2019.

ii. AIG. Legal CPO. Peshawar.

Dated Peshawar the

TIiSi..
«fi.'
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The Inspector General of Police Department, 
Khyber Pakhtunkhwa, Peshawar.

Subject: DEPARTMENTAL APPEAL AGAINST THE ORDER
DATED 23-08-2019. WHEREBY MAJOR PENALTY .
OF REMOVAL FROM SERVICE HAS BEEN IMPOSED ‘
ON THE APPELLANT

Respected sir.

The appellant submit as under:-

l)That the appellant while posted as SHO Police Station Counter 

Terrorism Department, Mardan was charged in the FIR No.492 dated 

29-7-2017 U/S 419/420/468/471/171/PPC and 15AA P.S. Lund Khwar 

in an offence not committed by the appellant but was incorporated 
by his ex: gunman namely Ishfaq Ali. (Copy of the FIR is attached 
as annexure A).

2) That it is pertinent to mention here that constable Ishfaq All No. 182 

was suspended through Mad No.9 dated 4-7-2017 by the oral 
direction of DSP Operation as an inquiry was initiated against 
Constable Ishfaq Ali. (Copy of the Mad No.9 is attached as 
annexure B).

3) That vide order dated 12-10-2017 the Honorable Judicial Magistrate, 
Takht Bhai discharged the appellant from the above mentioned Rr!
(copy of the discharge order is attached as annexure C).

4) That on the basis of the mentioned FIR a Show cause notice, was 

issued, wherein the following charges were leveled against the 
appellant.

i) That he (appellant) is reportedly involved in the 
transportation and smuggling of Non Custom Paid 

(NCR) Vehicles vide FIR No. 492 u/s 419-420-468- 

471-171/PPC/ 15AA, dated 29-07-2017 PS Lund 
Kh war, Mardan,
That on his direction, his gunman namely Ishfaq 

AH No.182 received the NCP Vehicle from one Haji 

Hayat Khan r/o Bara Khyber Agency for 

Transportation to Saknakot.
That your performance as SHO CTD Mardan 
remained poor.

5) That following the show cause notice major penalty of dismissal from 

service was imposed the appellant vide order dated 09-11-2017. 
That feeling aggrieved from the mentioned order the appellant 
preferred departmental appeal followed by Service Appeal

.4i(
ii)

Hi)



No.267/2018, which was partially accepted and the'appellant was re
instated to his service, however, the respondents were directed to 

conduct de-novo inquiry in to the matter vide judgment dated
3.5.2019. (Copy of the judgment is attached as 

annexure

6) That in compliance with the judgment of the service Tribunal the 

competent authority initiated Denovo inquiry against the appellant. 
That an inquiry was initiated in to the matter to dig out the real story 
and culprits in the matter. (Copies of the charge sheet, 
statement of allegation and reply attached as annexure 

............................................ .................................... E, F, fiG).

D).

7) That following the inquiry report and recommendations therein 
astonishingly and surprisingly the competent authority award major 
punishment of removal from service to the appellant vide order dated 

23-08-2019. (Copy of the impugned order dated 23-08-2019 is 

attached as annexure

8) That feeling aggrieved the appellant preferred the instant 
department;al appeal on the following grounds amongst others.

H).

Grounds:

A. That the impugned removal order dated 23.8.2019 is against the law, 
facts, rules, norms of natural justice and materials on the record 

hence not tenable and liable to be set aside.

B. That the removal was solely made on the ground of negligence and 

lack of supervision on the part of appellant but it is pertinent to 

mention here that negligence is not come within the definition of mis
conduct; therefore, on the ground of negligence major punishment 
cannot be awarded. The same view has been laid down by the 

Supreme Court and High Courts in a number of judgments.
tr

C. That the appellant was not associated with the inquiry and the whole 

proceeding is conducted ex-party, therefore the impugned order 
dated 23.8.2019 is illegal and void ab anitio.

i

D. That no chance of personal hearing and personal defense has been 
provided to the appellant and the whole inquiry proceeding is 

conducted in the absence of the appellant.

E. That no show cause notice has been served on the appellant prior to 

the issuance of impugned order dated 23.8.2019' which is glaring 

illegality on the part of competent authority.
I



F. That ho regular inquiry has been conducted in the nnatter of the 

. appellant, which is as per Supremq Court Judgments is necessary in
punitive actions against the Civil servants. - ^

G That the appellant inspite of discharge from the-above mentioned RR 

has been declared guilty departmeritally and has been imposed Major 
penalty of Dismissal from service. That this act of the competent 
authority is the clear violation of the judgrhents on the point that
"when there is no conviction thfere would be no Departmental
punishment".

H. That the impugned order dated 23.8.2019 is based on conjecture and 
' surmises and as such tiie Department failed to establish any of the 

allegations leveled against the appellant.

It is, therefore, most humbly prayed that on acceptance of this 

Departmental appeal the imougned order dated 23-08-2019 may 
kindly be set aside and the aopeilant may please be re-instated* in to 

service with all back benefit.

Dated: 6.9.2019

APPEL

^^\az ^ussain 
Ex-Inspector CTD, Mardan.



•r '*1>■*

ORDER.

In compliance with the Judgment of Honorable Service Tribunal 
announced in service appeal No 267/2018, Ex-Inspector Niaz Hussain of this Unit was 
proceeded departmentally by Senior Superintend ant of Police, CTD Central Zone Peshawar 
vide his office order issued under Endst: No 11227-28/EC dated 23.08.2019 on the following 
score of allegations that:

i. He was reportedly involved in the transportation and smuggling of 
Non Custom Paid (NCP) Vehicles vide FIR No 492 u/s 
419/420/468/471/171 PPC 15AA dated 29.07.2017 PS Lund Khwar 
District Mardan.

ii. That on his direction his gunman namely Ashfaq Ali No 182 
received that NCP Vehicle from One Haji Khan r/o Bara Khyber 
Agency for transportation to Sakhakot.

iii. That his performance as SHO CTD Mardan remained poor.

After completion of all codal formalities and perusal of relevant records, Senior 
Superintendant of Police, CTD Central Zone Peshwar awarded him Major punisliment of 
“REMOVAL FROM SERVICE”.

1 * Feeling aggrieved, The appellant Mr. Niaz Hussain Ex-Inspector submitted an
appeal for withdrawal of Major Punishment awarded to him. The undersigned gone through the 
enquiry file / relevant record in detail but his reply / contention was not found satisfactory.

Therefore in exercise of power conferred upon me, 1 DEPUTY INSPECTOR 
GENERAL OF POLICE CTD KHYBER PAKHTUNKHWA PESHAWAR, being a 
competent authority, his appeal is hereby rejected / filed, and the punishment awarded to him 
shall stand as it is.

a
■4

Deputy' Inspectoi^GCneral of Police, 
CTD, Khyber Pakhtunkhwa, 

Peshawar. ^

2
i

5

SI 7 jl 0 jnoiyDated Peshawar the.^/EC/CTD

Copy of above is forwarded for information and necessar-y-action to all 
concerned in CTD Khyber Pakhtunkhwa, Peshawar.

•

(r
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VAKALATNAMA

OF 2019

(APPELLANT)
(PLAINTIFF)

(PETITIONER)
/V/^

17

VERSUS

(RESPONDENT)
(DEFENDANT)

J/U^__________
Do hereby anoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act, 

compromise, withdraw or refer to arbitration for me/us as
the above noted matter.my/our Counsel/Advocate in 

without any liability for his default and with the authority to 

engage/appoint any other Advocate Counsel on my/our cost. 
I/we authorize the said Advocate to deposit, withdraw and 

my/our behalf all sums and amounts payable or 

deposited on my/our account in the above noted matter.
receive on

72019Dated.
CLIENT

, 1ACCEt TED
NOOR MOHAMMADJtHATTAK

SHAHZULLAH YOUSAFZAI

KAMRAN KHAN
&

MIR Z^MAN'SAFI 
ADVOCATES

OFFICE:
Flat No.3, Upper Floor,
Islamia Club Building, Khyber Bazar, 
Peshawar City.
Mobile No.0345-9383141

.A
I
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNALf .V/'.

7.
PESHAWAR\

Appeal No. 1524 of 2019.

Mr. Niaz Hussain, Ex-Inspector (BPS-16).................

Versus

1. The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
1

1. The Deputy General of Police, CTD, Khyber Pakhtunkhwa,

Peshawar.

3. The Senior Superintendent of Police, CTD, Central Zone, Khyber 

Pakhtunkhwa, Peshawar.

(Appellant/Petitioner)

(Respondents)

PARAWISE REPLY BY RESPONDENTS 1.2,3:-
Respectfully Sheweth

Preliminary Objections

1. That the appeal is not maintainable in its present form.

2. That the appellant has got no cause of action.

3. That the appellant is estopped by his own conduct to file the present 

appeal.

4. That the appellant has not come to this Honorable Tribunal with clean 

hands and has concealed material facts.

5. That the appeal'is bad for misjoinder and non-joinder of necessary 

parties.

6. That the appeal is badly barred by law& limitation.

:
I:

V

i

;

i



f.

• i

Facts
Respectfully Sheweth

Correct to the extent that the appellant was charged in moral turpitude 

offence vide case FIR No. 492 dated 29.07.2017 u/s 419-420-468-471- 

171PPC-15AA PS Lund Khwar, on the charges that with the connivance 

of appellant. Ashfaq Ali No. 182 (gunman of appellant) received the 

NCP vehicle from one Haji Hayat Khan r/o Bara Khyber Agency for 

transportation to Skhakot Appellant and others were found responsible 

for the offence during criminal investigation copy of Challan copy 

enclosed as annexure “A”.

Correct to the extent that accused Ashfaq Ali was suspended on 

04.07.2017.

Pertains to record of court, hence no comments. Besides criminal

1.

2.

3.

charges appellant performance as SHO CTD Mardan was very poor.

4. Incorrect Proper charge sheet with statement of allegation was issued 

to the appellant during course of denovo proceedings.

Pertains to record, needs no comments.

Pertains to record of Honorable Tribunal, needs no comments.

Correct to the extent that proper denovo enquiry under KP Police Rules 

1975 was initiated wherein proof and the statements were recorded in 

presence of accused and after establishing of charges, appellant was given

5.

6.

7.

appropriate punishment in accordance with facts and rules.

8. Correct to the extent that legal order of respondent No. 03 was assailed 

before respondent No. 02 through unsound reasons, which was filed in 

accordance with rules.

9. Incorrect appellant has wrongly challenged the legal and valid orders of 

respondents before the Honorable Tribunal through invalid grounds.



' ■ < .

t

GROUNDS:

A. Incorrect: Both the orders were passed in accordance with law. facts 

and materials on record.

Incorrect: appellant was treated in accordance with facts, rules and 

respondents have never violated any rights or provision of constitution 

while conducting enquiry against the appellant.

Incorrect: in departmental proceeding the charges of involvement in 

moral turpitude offence and poor performance / supervision of appellant 

being gross misconduct was established through independent sources / 

evidence. Thus appropriate punishment under the rules was awarded to 

appellant by competent authority.

Incorrect: as explained above proper opportunities of personal hearing 

and defense were given to the appellant in de-novo enquiry by appellant 

authority during hearing of departmental appeal, but he failed to 

convince enquiry officer and authority.

Incorrect: As explained above all opportunities of self defense and 

hearing were provided to appellant during probe.

Incorrect: as explained above proper enquiry was conducted under the 

rules by observing all the codal formalities

Incorrect: proper enquiry under KP Police Rules 1975 against the 

appellant was conducted wherein the charges were proved.

Incorrect: All the allegations were proved against the appellant during 

departmental enquiry and de-novo enquirytherefore, he was awarded 

major punishment. Criminal proceeding dose not effect the 

departmental proceeding. Appellant was discharged from the charges 

due to lack of judicial proof but in departmental proceeding gross 

misconduct has been proved against him.

Incorrect, detail reply has already been explained in proceedingParas.

B.

C.

D.

■:

E.

F.

G.

H.

I.



V-
: ■#

j. Incorrect, all the allegations leveled against the appellant were proved 

during de-novo enquiry and appellant was recommended for major 

punishment by enquiry officer.

Incorrect, all the allegations leveled against the appellant were proved 

and he was awarded major punishment after observing all codal 

formalities.

K.

PRAYER:

Keeping in view the above facts,it is humbly prayed that the appeal of 

the appellant is devoid of legal force may kindly be dismissed with 

costs.

Inspector ofj^lice,
Khyber Pakhtunkhwa.^shawar. 

(Respondent No.1)

Deputy InsfJectp^G^gneral of Police, 
CTD, Khyber Pakhtunkhwa, Peshawar. 

(Respondent No.2)

Senior Superintend«n^t of Police, 
CTD, Central Zone, Khyber Pakhtunkhwa, 

Peshawar.
(Respondent No.3)

i
1
i
i

(

I
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Appeal No. 1524 of 2019.
Mr. Niaz Hussain, Ex-Inspector (BPS-16)................

Versus
1. The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar & Two
others.

(Appellant/Petitioner)

(Respondents)AFFI

AFFIDAVIT

We, the below mentioned respondents do here by solemnly affirm and 

declare on oath that the contents of reply submitted is correct and true to the 

best of our knowledge and belief and that nothing has been kept concealed 

from this Honorable Court.

Inspector Genw^ofR^lice, 
Khyber Pakhtunkhwa, mshawar. 

(Respondent Na1)

Deputy I 
CTD, Khyber

tectorjieneral of Police, 
PedHitunkhwa, Peshawar. 

(Respondent No.2)

Senior Superintends of Police, 
CTD, Central Zone, Khyber Pakhtunkhwa, 

Peshawar.
(Respondent No.3)

\
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE> xo\ \ TRIBUNAL. PESHAWAR>. >
^A■'^

milCM. NO.P'k't-VNij, tr te- v»^o-mv^ c-v.-!..!.

» Service Appeal No. 1524/2019
IN

1^AZ HUSSAIN v/s POLICE DEPTT:\V-\v\,

APPLICATION FOR EARLY HEARING OF THE ABOVE TITLED
SERVICE APPEAL

Respectfu heweth:.

hat, the above title service appeal is pending adjudication before 

this Honourable Court, which is fixed for hearing on 04-02-2022.

That, applicants have preferred the instant appeal against his 

removal from service order in the year 2019.

That the case is an old one and ripped for arguments.

That, valuable rights of the applicant/appellant are involved in the 

instant appeal therefore, needs to fix at an earlier date.

That the interest of justice demands that such like matter be heard 

as early as possible to meet the ends of justice and also to meet the 
principles of access to justice.

It is therefore, most humbly prayed that on acceptance of this 

application the above titled appeal may kindly be fixed for an early 

convenient date.
APPLICANT/APPELLANT

Through;

NOOR MUHA^MD KHATTAK,
Advocate I- gh Court, 

Peshawar
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1:

All communications should 
be addressed to the Registrar 
KPK Service Tribunal and not 
any official by name.

Kfl^ER PAKHTUNlGlirA
SERVICE TRIBUNAL, PESHAWAR

- 5

i

Ph> 091-9212281 
Fax:-091-9213262No. /ST Dated: lt>\ 12022

■i:;

To,

The Senior Superintendent of Police, 
CTD, Central Zone,
Khyber Pakhtunkhwa,
Peshawar.

SUBJECT: TUDGMENT IN APPEAL NO.1524/2019 Mr. Niaz Hussain. v;

I am directed to forward her with certified copy of judgment 

Dated 05-01-2022 passed by this tribunal on the above subject for strict 

compliance

Enel: As a above

!

REGISTRAR
KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL 
PESHAWAR

■
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r

■ ^ .
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72021• NO.

KP -Poi^Uf’a^IN THE COURT OF

A/M:^ //aA-^ (Appellant)
(Petitioner)
(Plaintiff)

VERSUS

ZZ/d/KiZ/^

(Respondent)
(Defendant)

I/W<'
\
\

Do hereby appoint ^nd constitute Taimur Alt Khan,, Advocate High Court 
Peshawar, to appear, plead, act, compromise, withdraw, or refer to arbitration for 

■ me/us as my/our Counsel/Advoccite in the above noted matter, without any liability for 
his default and with the authorhy to engage/appoint any other Advocate/Counsel on 
my/our costs.

I/We authorize tfie said Advocate to deposit, withdraw and receive on my/our behalf all. 
sums and amounts payable or deposited on my/our account iri the above noted matter. 
The Advocate/Counsei is also at liberty to leave my/our case at any stage of the 
proceedings, if .his any fee left uhoaid or Is outstanding against me/us.

i

Dated /2021 . ;
(CLIENT)

!
ACCEF

i
i.
I
\ r

TAIMUKmmHAN\ 
Advocate High Cowrt f ^ 

BC-10-4240’r/:^:

t I
■ I

CNIC: 17101-7395544-5
Cell No. 0333-9390916

iI
IOFFICE:

Room # FR-8, 4^^ Floor, 
Bilour Plaza, Peshawar, 
Cantt: Peshawar

1
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Order-1 
i2.10.2017

i.
■[•f 1*'' :

;c '^1;o'-
^0: Complete Challan submitted'by. prosecution

-r: ■•?i
yBe registered. >•-•i--

SPP for the state present. Accused namely Niaz

KhanHusain alongvvith counsel namely Muhammad Ayub 

Advocate present. Counsel for the accused namely Niaz Husain 

pointed out opinion of Assistant Public Prosecutor and District^

.{

!
Public Prosecutor Mardan, available on file which is meant for 

discharge of accused namely Niaz Husain and Aftab from the 

charges leveled against them in case FIR No.492 dated 

29.7.2017 under section 419/420/468/471/171/15 AA of P.S 

Lund Khwarh. Opinion perused alongwith other available record

, as ground for discharge taken by the prosecution are taken as 

such:

1. That no recovery in the shape of vehicle or any other
incriminating articles affected from the possession of 

accused particularly Niaz Husain. Niaz Husain was not
present at th time of occurrence, statement of co-accused to
the police officer is not admissible, as per Art-39 of QSO 

1984 confession before police officer cannot be made basis 

of conviction, allegation leveled against accused Niaz 

Husain and Aftab for using official number plats 

shifting of non-custom paid vehicle have not such 

!udiciarMrgUkatd(7vilJ-udge-!V and as no recovery whatsoever has-been made. No 
JaKht Bhai, N.^rda^ arrested to whom such delivery

done.

forW/
support 

person 

was required to be

•v-

2. Besides above mentioned grounds'record also reveals that 

investigation is completed which is silent regarding 

direct connection of Niaz Husain and Aftab. 
previous complaint,

any

No such
any criminal proceedings, 

departmental inquiry against Niaz Husain and similarly no 

criminal record prior to this case against Aftab has been

any
1
;■

located or annexed with record by the local police or/^

Cermied ToBe True Copy

1 4 0 7DT9
Examiner. Cop'">a Branch 

Sessioas Couri iVlardan
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; prosecution, while, record reveals that, accused Ashfaq All 

suspended by the concerned ^pfBce sequal to Daily 

Diary No. 16 dated 24.7.2017 of Maldan region CTD which

was prior to institution; of this .
No.9 dated 04.7.2017 also reveals that

;

iD.3 ■

'»K

was• ^

case. Copy of Daily Diary

-- suspension order of 
constable Ashfaq No.l82 was also -ordered by the 

concerned DSP office and the ■■nt:"

same also reveals that the 
s^aid Ashfaq was under inquiry prior to lodging of instant

FIR. No recovery of amount Rs.60,000/- has been made. 

Haji Hayat the alleged accused, stilfiiot 

acquired by police/prosecution regarding alleged 

vehicles as per FIR. Accused as

1. i

Arrested. No record

17/18
per record namely Niazi .

Husain, is public servant and has been suspended till
decision of department, proceedings. When inquiry has 

already been conducted: •
against Niaz Husain by the same

yet produced by the 

01 prosecution on, the record to

police but no such iota of evidence

police concerned 

Niaz Husain with 

Challan have been submitted

connect
commission of offence rather complete

which shows nothing but 
oral allegations against accused Niaz Husain and Altab as

well absconder Hayat like they charged on theare
statement of co-accused which version as per record have 

support. Pertinent to mention .'that 
prosecution is seeking discharge of accused 'Niaz'Husiah' ■ 
and Aftab on the ground above mentioned. So in such like

no con*oboration or
■\i-

Certified Tpye True Cop^,

1 4 UCT 2013
circumstances keeping in view whole of the ■ gathered 

record particularly the inquiry/department inquiry against 

Niaz Husain, Niaz Husain is hereby discharged, subject to 

findings of departmental

Branch 
i.TardanScssiws Cuuit

proceedings or any other
■

to rest, of theconcurrent findings while notice be issued
r :

accused for

Application Nc - 
DatP C't (Muhammad Haroon)

Judicial Magistrate, Takht Bhai.'

- • * r- / '

![rdiclii!Mnyisirate/C?v.iIJydgMV • ■
tTakht-.Bh.ai, Mardan ..

/ m-f
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