27.12.2018

E.P No.101/2018

Alia Ghafoor Versus Government of Khyber Pakhtunkhwa through

Secretary Education Peshawar and 5 Others

‘Brother of the petitioner alongwith counsel present. Mr. Kabir

~ Ullah Khattak learned Additional Advocate General present.

Arguments heard. Files perused.

Perusal of relevant files would show that the ' petitioner was
removed from service due to her illegal and irregular appointment.
The “petitioner approached this Tribunal and resultantly vide

. judgment dated 13.12.2017 passed in the service appeal bearing

No0.252/2016 filéd by-the petitioner, this Tribunal directed the
respondent department to hold regular inquiry against thc
petitioner within a period of 90 days from the date of receipt of
judgment failing which the petitioner shall be reinstated in
service.

The respondenf department submitted order dated 18.09.2018

- whereby the petitioner has been reinstated in service for the

purpose of de-novo inquiry.

Plea of the learned counsel for the petitioner is that since the
period of 90 days as mentioned -in the judgment has elapsed

- therefore the department has no authority to conduct de-novo

inquiry.

In view of peculiar circumstances of the case it is yet to be seen
that whether the petitioner was eligible/qualified to hold the post
of PST and as to whether her appointment was made in the
prescribed manner. In case, upon de-novo inquiry, itis-found that
the petitioner was not qualified to be appointed as PST, then she
shall have no right to take any shelter behind the judgment of this

* Iribunal as the petitioner cannot be foisted upon public when she

is not fit to discharge public duties properly.

In view of above, when the petitioncr has been reinstated
though for the purpose of de-novo inquiry, the present execution
petition be consigned to the record room. In case of grievance of
the appellant against the outcome of de-novo inquiry, she may
approach proper forum in accordance with law and rules on the

subject. |
o
Member
- ANNOUNCED.
27.12.2018
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the petitioner present. Mr. Kabir Ullah Khattak learned AAG
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“EP No. 101/2018

28.08.2018 Counsel for the petitioner and Mr. Kabirullah
A .Khattak, Additional AG present. No one is present on”

behalf of respondents. Implementation report was not

- | submitted. Salary of DEO (F) Kohistan is attached-
forthwith. She is further directed to submit implementation

report on 24.09.2018 before S.B. ‘

(Ahmad Hassan)
Member

24.09.2018 Mr. Adnan Aman, Advocate, counsel for the
A . petition_ef present. Mr. Abdur Rahman, Dy. DEO
Kohistan alongwith Mr. Kabirullah Khattak, Addl. AG

tor the respondents present.

. The b~representative' of . the respondents
~ submitted reinstatement order of the petitioner for the
" purpose of denovo enquiry which has been objected by

the learned counsel for the petitioner for the reason that it
has not been passed within time fixed by the-Tribunal.
Learned AAG stated that there were some reasons which
delayed 'reins_tatement order of the petitioner for the
: purpose of enquiry. To come up for arguments on this

question on 30.10.2018 betore S.B.

Chairman

30.10.2018 - Due to retirement of Hon’ble Chairman, the -
| [ribunal is defunct. Therefore, the case is adjourned.

¥ o come up on 1§12.2018.

Rffader
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- .10.07.1{2201.8 Learned counsel for the petitioner present. Mr.

Sardar Shoukat Hayat, Additional AG for the respondents
also present. Representative of the department is not in
attendance therefore, notice be iséued to the respohdents
with the directioh to direct the representative to attend the
court. Adjourned. To come up for implémentation report
on 30.07.2018 before S.B. | N

~
(Muha%min Khan Kundi}

Member

Dt

30.07.2018 Mr. Riaz, Brother of the petitionér Mst. Rugia Begum

‘ alongwith Mr. Adnan Aman, Advocate counsel for the petitioner

present. Mr. Hameed Ur Rehman, AD (Lit) on behalf of

respondents No. 2 and 3 whereas Mr. Kabirullah Khatta'k,. Addl:

AG for the remaining respondents present. The above named
representative stated that the matter falls in the domain of -

respondent no.4 i.e DEO(F) Koﬁistan and he contacted her on

phone today. She discussed that the case of the petitioner is

under process. As such feépondent no.4 is directed to submit

implementation report, positively, on 28.08.2018 before S.B.

“

Chairman




FORM OF ORDER SHEET

a ”
Execution Petition No.____ ©.101/2018
"S.No. Date of order | . Order or other proceedings with signature of Judge
~ | Proceedings ©
1 2 3
1 30.03.2018 The Execution Pefition of Mst. Alia Ghafoor submitted to-day by
_ : f‘?"ﬂ"""z' Mr. Adnan Aman Advocate may be entered in the relevant Register and
' pllft up to the Court for proper order please. \
o _ , - REGISTRAR ~
2- aﬁ )CJZ{, &1 "This Execution Petition be put up before S. Bench on- ‘
CH N
16.04.2018 Counsel for the petitioner present. Notices be

issued to the respondents. To come ‘up for

limplementation report on 10.07.2018 before the S.B.

nalrman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAI.
‘ PESHAWAR

F P— /Yo...*‘?‘[%ig

Servnce Appeol N0.252/2016

Khwber Pakhitukhwa
Service Trivunal

Diary No. 3 é 8

S , S ' ' M30&3/%fg‘
Alia Ghafoor D/o Ghafoor Gul, fl

R/o Bazargi Mohallah, Gujjaran, :
Tehsil Lahor District Swabi.................. Applicant/Appellant

" VERSUS

1. Govt. of Khyber Pakhtunkhwa ’rhrough Secretary
Education, Peshawar ’

2.- The Director .‘Educo’rion,. Elementary & Secondary
, Educqﬁ_on, Civil Secretariat, Peshawar

3. .. Deputy . Director (Esfobllshmen’r) Elementary &
'.:Secondory Educo’non Civil Secretariat, Peshawar,
Peshawar

4. District Education Officer (Female), Kohistan

5. Executive District Officer Elemen’rory & Secondory.
- Educo’rson Kohistan

6. District Coordination Officer District Swabi | :
........................ Respondents -

PETITTON FOR IMPLEMENTATION OF THE .

- JUDGMENT DATED 13.12.2017 PASSED BY

" THIS HON'BLE TRIBUNAL IN SERVICE APPEAL
NO.252/2016

Réspecﬁullv Sheweth:

1. That the fitled Service Appeal was pending
' bdjudico’rion before this Hon'ble Tribunal which came

up for final hearing before this Hon'ble Tribunal on




.

1 13.12.2017 "and 1Hi$ Hon'ble Tribunal was pleased to
"allow the same vide judgment/order dated 13.12.2017. .

J kCopy of the jUdgmen’r/order is annexed).

That this Hon'ble Tribunal was please to allow the.

‘appeal of the applicant in foIIowing terms

“Consequently, the present appeals are accepted and the

department is directed to hold regular enquiry against the

appellants withih a period of 90 days from the date of

receipt of this judgment, failineg which the appellants shall

be reinstated in service. Parties are left to bear their own

costs. File be consigned to the record room”

That the aforesaid judgment was passed in presence

of the representatives of the respondents department

but even then the opp’licont/oppelldn’r after getting

“an attested .copy of the order/ judgment submitted

the  same to respondents department -for ifs

compliance.

,Thdt the respondents are intentionally and willfully not-

- obeying the' order/judgment of this Hon'ble Tribunal

which necessitated the filling of instant petition.

. That the aforesaid conduct of the respondents has

lowered Thé oufrho'rify of this Hoh’ble Tribunal in the

eye of public in General and ombngs’r the employees - |

of Education Department in particular.




A I’f |s ’rherefore prayed that by occepnng Thls A
}‘pehhon Thls Hon'ble Court may please compel ’rhe-:;.‘

respondents to implement its judgments/order dated

' 131 2.2_(_)_17‘pcssed in service Appeal No.252/2016 and
the Ed'pﬁ‘l‘icdh"r'be reinstated in service as per the

judgment of this Hon'ble Tribunal. OR

Any other relief deems fit and appropriate in the-

. circumstances of the case may also be passed.

;o—

Applicant

‘Through

: : : Adnan Aman
Dated 30.03.2018 - Advocate,
| | High Court Peshawar

AFFIDAVIT

tis s’rc’fed on oc’fh that the contents of fhe Application -

are frue and correct to the best of my knowledge and

Court.




BEFORE THE COURT OF WORTHY: CHAIRMAN SERVIC W K panets
- IRIBUNAL PESHAWAR |

~ Service Appedl NO. IR /2016 |
S L | ‘&wynmmn
A - e Barviso Tribung)
“ Alid Ghafoor D/o Ghafoor Gul, - Dary No&,,,_“ ~
g K - ' 4 12—
R/0 Bozorgi Mohallah Gujjarn, Seted oL 05“‘20/ ‘{

Tehsil Lahore District SWADL....evevevreeeeeeeeerens Appellan’r
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BRI Government of KhybérPokhTunkth through

Secretary Education, Pe‘shdeor

| V2. ~ The Director Education, Ele;m‘emory, & Secondary

- Education Civil Secretdri’o’g, Peshawar
3. Depu’ry Director (Es’rabhshmen’r)
Elementary & Secondory Education, C|VI|
" Secretariat Khyber Pakhtunkhwa, Peshawar

4. District Education Officer (Female) Kohistan
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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL
PESHAWAR

Appeal No. 252/2016

 Date of Institution ... - 14.03.2016
- Date of Decision ... 13.12.2017
Mst. Alia Ghafoor D/O Ghafoor Gul, R/O Bazargi Mohallah Gujjarn, Tehsil Lahore
District Swabi. . (Appellant)
' VERSUS
1. Government of. Khyber Pakhtunkhwa through Secretary Education, Peshawar.
and 5 others. o (Respondents)

MR HIDAYATULLAH KHATTAK I ... For appellant
Advocate : SR

MR. MUHAMMAD JAN,

Deputy District Attorney, - ,..For respondents.
MR NIAZMUHAMMAD KHAN, - ... " CHAIRMAN ATTE S TED
MR. MUHAMMAD AMIN KHAN KUNDI A MEN[BER

JUDGMENT

. NIAZ MUIHAMMAD KHAN ‘CHAIRMAN ~_This judgment shall also

dlspose of connected service appeal No. 253/2016 of Mst. Ruqla Begurn W/O Nlaz -

Mohallah as in both the appeals common quest1ons of law and facts are snvolved

o 2. Arguments of the: ‘_l_,,'ea1_r_ned_ conhsel for the parties heard and record peruse,d[

FACTS

3. The appellants were removed from service on 22 10. 2015 The order was

commumcated to the appellants on 24 11.2015, agalnst whlch thie appellants ﬁ]ed




departmental appeals on 01.12.2015, which were not responded to and thereaﬁer; _

the appellants filed the present service appeals on 14.03.2016.

" ARGUMENTS.

4. The learned counsel for the appellants argued that the appellants were
.appomted as PTC Teachers in 2009. That they have been - performmg thelr dutles
and suddenly they received the impugned order. That on the same day a transfer
order was also received by the appellants. That in the impugned original order‘
there is mention of an enquiry but the appellantsl are unaware about any enquiry-.
That no notice was served upon the appellants. That in view of’ the _judgment' :
reported ‘as 2008-SCMR-1369, no civil servant can be.condemned ‘\-Nithout service -
of notice and affording opportunity of hearing.

é s

5.+ On the other h,and, the learned Deputy District Attorney argued that ;an

- enquiry .waa conducted. That ‘the enquiry report is availabie on the file. That in the
said enquiry report, the enquiry officer recommended the removal of the appeliants '
atongwith 6 other PTC Teachers. That the enquiry .ofﬁeer reported that th'e_, :

_appointments were made in violation oﬂ law"and rules. That the enquiry officer had . )
also recommended dlscrphnary action a|ga1nst-the appomtmg authority. The leamed 1
Deputy Dlstrrct Attorney relred upon a Judgment reported as 2005 .SCMR- 1040 in |

order to support his argument that illegal- appomtments can be w1thdrawn after' .

A conductmgenqulry. .t‘:. S e ATIESTED

. CONCLUSION. . o -;:.;ra
. ST Lo R Kjwﬁ)u Tradituy zmxwa
Servrce Trisunal,

ST “ R - ; ' : Pesnawa_r
6. The defence of the department is. that the appomtments were not made in,_ = -

- accordance w1th the prescnbed procedure That the appomtment erders were 1llegal

factltrous and fraudulent The Judgment rehed upon by the leamed Deputy DlStI’lCt




8

Y

-:Attorney deals W1th an enqun'y under the d1sc1plmary Tules whereln proper
‘ ‘opportumty of hearmg was afforded to the civil servant and thereafter the order was -

= : passed But in. the present case no drscrphnary proceedmgs vg‘futlated against the

‘therefore 1rrelevant to the present appeals Under the settled Jurrsprudentlal

print:iple no civil servant can be condemned unheard. No order can be passed at the

,:back of a civil servant and the impugned order has got no legal sanctity.

2 - Consequently, the- present appeals are accepted and the department rs
directed to hold regular enqulry ‘against the appellants within 2 period of 90 days
from the date of receipt of this Judgment fallmg wh1ch the appellants shall be

" reinstated in service. . Partles are left to bear their own costs. Flle ‘be con51gned o

the record room.

e m%%w

e o pesrnton  eion LY 220/ 2
- Nember oF %5068 . /5@._

enying Fee /D J@ —
Urgent - |
Totai__ [0
© Name ('s'l“ C:"yr,“%
Date of Cerztpizztie - .“/g =/ =

Date of Defivery of Copy /K /22— Dp &

o appellants No notice, at all was served upon the appellants. This Judgment is. o



WAKALATNAMA

(Power Of Aﬂomey)
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
A PESHAWAR
| (Petitioner)
L ~ (Plaintiff)
IR e e S (Applicant)
| | (Appellant)

(Complainant)

AR

(Decree.Holder)

VERSUS | |
| %ﬂ/ (Respondent)
e < KFQO ......... S . (Defendant)
‘ (Accused)
, : (Judgment Debtor)
I/ We,_ The undemqned O"MO &A%’(L in the above
noted o q £ de&xw do hereby oppom’r Mr. Nasir

Naeem Umar Khalll & Adnan Aman, Advocates to appear, plead, act,

compromise, wi’rhdrow or refer to arbitration for me/us as my /our counsel in the
above noted moﬂer without any liability for their default and with the ou’rhorl’ry to
engoge/ appoint any other Advocate/Counsel at my/our matter.

Attested & Accepted By. ' Signo"?ure of Executants

‘Nasir Naeem Umgr Khaili " (/\%fga\/

Adnan Aman

Advocates High Court, Peshawar |
B-15, Haroon Mansion, Khyber Bazar,
Peshawar Office: 091-2551553
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OFFICE OF THE DISTRICT EDUCATION CFFICER (F) KOSHISTAN

Office Order

' ‘Whereas Mrs. Alia Gafoor, GGPS Banjar Yanjool District Koshistan submitted her service,
appeal No. 252/2016 before Honorable Service Tribunal Khyber Pakhtunkhwa Peshawar. The Hongrable
service tribunal Peshawar accepted her appeal, the appellant was re — instated into service and the case
was returned to department for denovo proceedmg/mqmry in according to rules as per judgment

announced on 13-1 2-201 7

In view: of the above facts, hirs. Alia Gafoor, GGPS Banjar Yanjool, District Koshistan is
hereby re-instated into service, on her own pay and grade, with immediate effect for the purpose of
denovo inquiry as per directions of Honcrable Service Tribunal Khyber Pakhtunkhwa Peshawar. ’

Note: ‘

1- No TA/DA is allowed.

2- Charge Report should be submitted 1o all concerned.

Endstt : No . {708~ /& DEO (F) kH Dated Dassu the I8 [07 /208 b

Copy of the above is forwarded to the

1- Director Elementary & secondary Education Khyber Pakhtunkhwa Peshawar.
2- Registrar Khyber Pakhtunkhwa Peshawar.

3- District Education of Officer Female Swabi.

4- . Advocate General Khyber Pakhtunkhwa Peshawar.

5 . Deputy District Education Officer (F)-Koshistan,

6- District Account Officer , Swabi
. . -+
7- ADEO (iitigation) local office.
8- PA to district Education Officer Female Koshistan. .
9- Officiat concerned. N /’/
Ve
/
V/ *

Dist.ric{ Education Officer
“(Female) Koshistan




