QFFICE OF THE DISTRICT EDUC ATION OFFICER MALES SWABI
OFFICE ORDER. .

The unuerswne is plea\ea 10 auow the” ohu‘vmc OIﬁ(:lals to- retlre trom he Govt 7
~ Service with penswnam ‘seneflts aiready retired- withiout pension benefits due to less quahfymo‘

service and were appointed on fixed/contract pay in the light of judgment in the service appeal

‘No.1213/2013 and 1214/2013 on subject to the condition of final decision of the apex court of _

Palqstan in CPL% No:03- P/’)OIS and 04- P/2018 ﬁled against the said judgment.

SNo | Name & Designation >.chool ' Date of Retirement |

01 Mr.Wakeel Khan Ex-Chowkidar | (GPS Wakee! Abad Lahor Sharqi 23 03-2012
Lahor (Swabi)

02 Mr.Amir Aman Ex-Chowkidar 5PS Gujar Abad Swabi 31-03-2012

‘Note:- Their Previous orders of retirement from Govt service wuhout pension benents are hereby
With drawn

.(JEHANGIR KHAN)
DISTRICT EDUCATION OFFICER
(MALE) SWABI :

Endst No_{{2,67-14 /Rev: Rid file No.118/C-[V/Dated R /12 /2018
Copy of the above is forwarded for information and n/a to the:-

1:- Registrar Supreme Court of Pakistan.

2:- Registrar Peshawar High Court Peshawar.

3:- Registrar Service Tribunal Peshawar. :

4:- Secretary Elementary & Secondary Education Khyber Pakhtun Khawa Peshawar

5:- Director Elementary & Secondary Education Khyber Pakhtun Khawa Peshawar.

6:- District Accounts Office Swabi. o -

~7:- Sub Divisional Education Officers Concerned. o co

§:- Officials Concerned. ‘ S

Tt T o e s ‘:&w‘w—m‘.’;—;;mr‘r.‘ ﬁ@gﬁ?“"’“‘:". :




\‘“ - EP 134/2018 ST
07.1.2019 Petitioner alongwith counsel and Addl. AG alongwith
M/S. Fazle Khalig, ADO and Salim Zad, Senior Auditor for

the respondents pfesent.

The representative éof the respondents has submitted copy
of an office order issued by District Education Officer (Male)
FSwabi on 18.12.2018 which is placed on file. It is noted in the

~order thatﬂ the petitioner was allowed to retire from
government service with pensionery benefits subject to
condition of ﬁnal‘deci;sion of Apek Court in CPLA No. 03-
P/2018 and 04-P/2018. |

The petitioner is, at present, satisfied with the contents of
order and requests for filing his Execution Petition which is
accordingly consigned to record room having been

completed.

ANNOUNCED

- 07.01.2019
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Petitioner alongwith his counsel present.
Kabirullah Khattak, Additional AG alongwith Mr.
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report not submitted. Learned Additional AG requested for

adjournment. Adjourned. To come up for implementation

report on 19.11.2018 before S.B.
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Salim Jan, Senior Auditor for the

(Muhamn%ﬁK

t
1

Petitioner alongwith his counsel present. Mr.
Y]

+

Kabirullah Khattak, Additional AG alo

Khaliq, ADO and Mr.

respondents present. Implementation report not submitted.

Learned Additional AG requested for further adjournment.
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n Kundi

Muham% Kha
Member

Adjourned. To come up for implementation report on
07.01.2019 before S.B.
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4 T e FORM OF ORDER SHEET Rt
?. . T . ~ ‘il
f Execution Petition No. 134 /2018
i
;? S.No. Date of order Order or other proceedings with s»ignatgre'ofJudge '
3 _ | Proceedings CoE T T e
! 1 2 3’
1 27.04.2018 The Execution Petition of Mr. AmirﬂA-man Khan submitted to-day
% i | by Mr. Khair-ul- Wahab Yousafzai Advocate may. be entered in the relevant
" | Register and put up to the Court for proper ord r please
- REGISTRAK
‘ 2- ISleg) @ " Thls Execution Petition be put p before S. Bench on-
CHAIRMAN
| 28.05.2018 Learned counsel for the petitioner present.
! -
' Notice of the present execution petition be issued to
the respondents for’ implémentation report for
08.08.2018 before S.B
Q-
Member
08.08.2018 "Learned counsel for the petluoncr and learncd AAG'
for the respondents present. nnp]emenlauon rcporl not
submitted. Adjourned. To come up for further proceedings on
02.10.2018 before S.B. L . t
Muhammad Amin Khan Kundi
Member

P




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR
Erecutron fedrtren wo- [34[200

K.l ber P‘n\btu?‘ W

~ Implementation No. ~__0f2018 crervice Trikunal
In Appeal No. 1214/2013 - S35

yriavy ™No.

Ex-Chowkidar Govt Przmar Yy School Gujar Abad ( Gohatz)

District Swabi,
. R/o Jamil Khel Ga]ar Abad Gohati, Tehszl & Dzstrzct
Swabi. ‘
e viv oo Appellant
VERSUS

1- Govt of Khyber Pakhtunkhwa through Secretary
Elementary & Secondary Education Khyber
Pakhtunkhwa Peshawar

2- Director, - Elementar: j & Secondary Edacatzon -
- Khyber Pakhtunkhwa Peshawar

-3- Secretary, Finance Department Goot of Khyber
Pakhtunkhwa Peshawar

- 4- Executive Dzstrzct Ofﬁcer (Male) Elementary 6’ \
Secondary Education, Swabz . |

5 District Accoants Ofﬁcer Dzstrzct Swabi.
... Respondents

APPLICATION PO_R- IMPLEMENTATION
OF JUDGMENT DATED 12/10/2017 IN
APPEAL NO.1214/2013

Respectfally Sheweth
"1-That the above noted appeal was pending
adjudication in this Hon'ble Tribunal and was

decided vide jadgrnent and order dated -12/10/201 7.

holds
Amir Aman Khan Son of Gujar Khan m‘edzw —




' decided - vide "juclgmen"l\, and order dated

12/10/2017. S

i

" That vide judgment and prder- dated 12/10/2017,

- '_ thi's Hon'ble Tribunal while. accepting the appeal of |

the appellant directed respondents to finalize the' ‘

" pension case and pay pensionary benefzts to hzmA

- (Copy of judgment is annexed herewith).

..That the ]udgment and. order of this Hon ‘ble

Trzbunal was duly communicated to  the

reSpondent b1 y the applzcant for zmplementatzon

‘Since no response was given to his applzcatzon for

. the zmplementatzon of the ]udgment however, they

_are reluctant to zmplement_ the same.

That instead of implementation the judgment of

this Hon'ble Tribunal the respondents are bent

| upoﬁ to victimize the applicant one way or’ the

* other.-

That as per the spirit of the judgment and order

~ dated 12/10/2017 of this Hon,ble Tribunal, the

respondents are bound to consider .the case of the
applicant for paymentlof his pension benefits of his

rendered service. Howeuver, they have not

_implemenled the judgment and order of this

- Hon'ble Tribunal in ifs true letter and spirit so far.




. 6- That the respondents are legally bound to zmplement |
the ]udgment of this Hon’ble Tmbunal in its true-
letter and spirit without any ﬁlrther clelay. |

It . is, .therefore, prayed that on
acceptance of this application the judgment
and order dated 12/10/2017 of this Hon’ble
Tribunal be implemented in its true and spirit.

Through ﬂ// o
Khazr'ul\/\%wb’i%ﬁ;i |

Advocate,Peshawar -

Dated 2{/04/2018




- BEFORE THE KHYBER PAKHTUNKHWA SERVICE

- TRIBUNAL PESHAWAR
Implementation No. - 0f 2018
In Appeal No.1214/2013

- Amir Aman Khan’.-' e e e e Appelh_mt'

'VERSUS

- Govt - of Khyber Pakhtunkhwa through Secretafy
Elementary &  Secondary  Education Khyber

Pakhtunkhwa Peshawar and others
Cevever v . Respondents

Affidavit

- I Amir Amaﬁ' Khan Son of Gujar Khan E}c_-;
Chowkidar — Govt  Primary ~ School ~ Gujar ~ Abad

- (Gohati)District Swabi, R/o" Jamil Khel Gujar Abad,

Gohati, Tehsil & District Swabi do hereby solemnly
affirm and declare on oath that the contents of the
accompanied application are true and correct to the best
of my knowledge and belief and nothing has been
concealed from this Hon’ble Tribunal. |

i A o

SO
:{‘ .

DEPONENT




PESHA WAR.
T

Service Appeal No. | % 1 (/t of 2013

. Amir Aman Ahan Son of Gujar Khan
Ex-Chowkidar Govt Primary School Gujar Abad ( Gohatz)

District Swabi,
R/o Jamil Khel Gujar Abad Gohati, Tehsil & Dzstrzct
Swabi. .
veeesersesen Appellant
VERSUS

1) Govt of Khyber Pakhtunkhwa through Secfetary |
Elementary & Secondary Ea’ucatzon Khyber Pakhtunkhwa
Peshawar.

_ 2) Director, Elementary & Secondary Ea'ucatzon Khyber
Pakhtunkhwa Peshawar.

| 3) Secretary, Finance Department, - Govt  of Khyber'
Pakhtunkhwa Peshawar. . :

4) Executive District Officer (Male), Elementary &
/’ X < .
Secondary Education, Swabi. '

5) Dzst; ict Accounts Officer, Dzstrzct Swabi.
............. Respondents

18
&
v

APPEAL U/S 4 OF KH YBER PAKHT UNKH| WA -
- SERVICE TRIBUNALACT 1974. -

Pra} er:

" On acceptance of thzs appeal the Respondents
may graciously be directed to pay the pension and
other benefits to the appellant for his rendered services
Jra:n 31/03/1996 to 31|/03/201 2.

Any other remedy / relief deemed approprtate

may also be granted ta the appellant.




FRp %W 4y
S 12 10 2017 ~ Appellant With counsel present Mr, Kabirallsh Khattak ke
S F . R Y AG alongw1th Mr. Zaklullah Senior Audltor for the respondents also S
I L  present, Arguments heard and record perused - o -
Vide our detailed Judgment of today consisting of six pages-
' placed in-connected Service Appeal No. 1055/2014 “titled Jamroz Khan—
o Versus-Semor District Accounts Ofﬁcer Nowshera and seven others, we'
| also ‘accept the prescnt appeal and dlrect the respondent-dcpartment to
L ﬁnahze the. pensmn case of the appellant and grant pensionary benefits .
o him. Parties are left to bear thelr own costs. File be con&gned to the

' record room

I ik
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 BEFORE KIIYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

SERVICE APPEAL NO. 1055/2014

Date of institution ... 19.08.2014
' Date of judgment ... 12.10.2017

Jamroz Khan Son of Momin Khan
R/o Lakrai, Tehsil and District Nowshera

(Appellant)

VERSUS

Senior District Accounts Officer Nowshera. '
Executive District Education Officer Nowshera. " ; i
Sub-Divisional Education Officer (Female) District Nowshera.

District Education Officer (Female) Primary District Nowshera.

Director of Education (Female) Dabgiari Garden, Peshawar.

Govt. of KPK through Secretary Education, Civil Secretariat, Peshawar. -

-Govt. of KPK through Secretary Finance, Civil Secretariat, Peshawar.

Accountant General, Accountant Genlefal Officer, Govt. of KPK, Peshawar.

o

$

(Respondents)
. .y

APPEAL UNDER _ SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE RESPONDENTS WHEREBY THE DEPARTMENTAL
| . REPRESENTATION OF THE APPELLANT HAS NOT_BEEN
' DECIDED AND THE STIPULATED PERIOD HAS BEEN ' i
. PASSED. : ' :

3

Mr. Iftikhar Ali, Advocate. : ~For appellant.
Mr. Kabirullah Khattak, Additional Advocate General .. -Forrespondents.

Mr. MUHAMMAD AMIN KHAN KUNDI . MEMBER (JUDICIAL)
AT oMR-NMUHAMMAD HAMID MUGHAL . MEMBER (JUDICIAL)

7 B R g
-'-L_..,. P -?--JE..J _‘Pj_-d;‘}ij.

h

JUDGMENT

Rkl MUHAMMAD AMIN KHAN KUNDI, MEMBER: - - Our this single |

o founal,

- Peshawar : o
judgment shall also dispose of service appeal titled Wakeel Khan-Versus-Government

el Qf Khybér Pakhtunkhwa through Secretary Elementary &"Sgéondary Education Khyber

. Pa}ghtuhkhwa Peshawar and others bearing No. 1213/2013 and s_erviée appeal -titled

Amir Aman-Versus--Government of ‘Khyber Pakhtunkhwa _through Secre‘tar&

Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar and others bearing




o | 2
" No. 1214/2013 being identical nature arising out from the same law, facts -and
circumstances.

¢

2. This appeal has been filed under Section-4 of the Khyber Pakhtunkhwa Serv1ce

lrlbunal Act, 1974 agamst the order dated 4.10.2013 whereby the appellant was retlred . .

from service on superannuanon but w1thout extending the benefits of pens1on The
appellant also filed departmental appeal on 14.05.2014 but the same was not responded
hence, the present service appeal on 19. 08 2014.

3. R Learned counsel for the appellant contended that the appellant was appo1nted as
§

© Class-IV Chowkidar on pay of Rs. 1200/- per month- on (ﬁxed) on 12.10.1995 m

Education Department. It was further ‘contended that - later on the"-servme of the'

appellant was regulanzed on 30.07.2008. It was further contended that the appellant

" was retired from service on 04.10.2013 but benefits of pension etc was not extended to

the appellant on the ground that length of the service of the appellant was less then

quahlymg service. It was further contended that the appellant filed departmental appeal

for issuance of pension, gratuity and other benefits but the same was not responded. It

[\ was further contended that_according to Rule 2.2 of West Pakistan Civil Services
\ : -
(& pension Rules, 1963 the service of the government servant begin to qualify for pension

\i_/hen he takes over charge of the post to which he is first appointed. -It was further

Rules, 1963 temporary and officiating service shall count for pension if lle has rendered -

more than five years continuous temporary service for the purpose of pension or
count for pension or gratuity. It was further contended that the NWFP Civil Servant
~ (Amendment Bill), 2005 was passed by the Provincial Assembly on 5™ July 2005 and

e assented by the Governor of the Province on 12" July2005' Wherebjl section 19 was

in the plescrlbed manner to the post on or after 1% July 2001but on contract bas1s were

: i'"".p_enswnary ‘benefits. It was turther contended that seetlon- 19 of the Khyber

- emey

XA contended that according to Rule 2.3 of the West Pakistan Civil Services Pension .
N

gratuity and temporary and officiating service followed by confirmation shall also

amended and all the employees of the Provmmal Government selected for appomtment

(‘{‘?} = ' tedﬁemed to be appomted on regular basis. However, they were held disentitled for the ,
“g:_‘:;-‘:’, 8 : z,,.p_.%
¢, pa

*‘Pakhtunkhwa C1v1l Servants Act, 1973 was fufther ‘amended by the Khyber




: ) 3
Pakhttmkhwa Civil Servants (Amendment) Act, 2013 and the person selected for -
appointment on contract basis were declared to be deemed as regula.r employ -and
subsequently were held entitled for pensionary benefits. Therefore, it was contended
that the service of the appellant willlbe— considered from the date of appointment i.e. '
12.10.1995 and the same will be counted for pens1on and gratuity etc. The learned
| counsel for the appellant-also relied unreported Judgments of the Worthy Peshawat‘
" High Court in Writ Petition No. 1188 of 2014 decided on 09.09.2014 titled Baghl.Shahf
Versus-The State etc, Writ Petition No 1590 of 2014 dec1ded on 11 09. 2014 t1tled Mst.
Wajlhat W/o N1sar Muhamrnad Versus-Semor District Accounts Officer & others, ert
| Petition - No. 1659-P/2014 decided on 27.11.2014 titled Yaqoob Khan Sf/o Abdul
Manan—Versus Governmeiit of Khyber Pakhtunkhwa etc and Writ Petition No. 3394-
© PR016 dec1ded on 22.06. 2017 titled Amir Zeb~Versus-The District. Account Ofﬁcer
District Nowshera etc. It was further contended that in the present service appeal the
* departmental appeal was filed after some delay ljut since the service appeal pertains‘to ' |
the matter of pay, pension and other emolument therefore, the limitation does not fore

N : ]
; closed the right of the appellant accrued to him,in such llke matter the 11m1tat10n does

i

‘\ not run and relied in this regard on 2002 PLC (C.S) 1388 Punjab Serv1ce Tribunal and

‘ ; prayed that the appeal may be accepted apd the department may be directed to con81der
) the length of service .of the appellant from the date' of his appointment and pay |
: pensionary benefits to the appellant.
4, On the other hand, the learned Assistant Advocate General Mr. Kabirullah

~ Khattak opposed the contention of learned counsel for the appellant and contended that

- ’ * - the appellant was appointed as Class-IV Chowkidar on pay of Rs. 1200/- -per monthon |

- adhoc relief on (fixed) vide order dated 12.10.1995 and he was regularized vide order - '
dated 30.07 ‘2008 with effect from 01.07.2008. It was fuﬁher -contended - that the
appellant was ret1red on 04.10.2013 and the appellant served as regular employee only

for five years hence, he is not entitled for pcn51onary benefits. In this regard he also

‘ 3) 1ehed on unreported Judgment of the Worthy Peshawar I—hgh Court passed in Wr1t

3Pet1t10n No. 23-P/2015 demded .on 24.06.2015 tltled Sher Badshah S/o Amlr Badshah—




Versus--Senior ﬁistrict bAccountsv Officer Nowshera etc and PLD 1990 Supreme Court '
page 71'9 and prayed for dismissal of appeal. |
5. We have heard the arguments and gone through the record available on ﬁle. :

6. Perusal of the record reveals that the appellant was appointed as- Class-lV :

Chowkidar on pay of Rs. 1200/- per month on- fixed pay. under releyant rules on
- 12.10. 1995 The record further reveals that the service of the appellant was regularlzed e

on 30.07. 2008 The record further reveals that the appellant was retired from servrce on A

- 04. 10 2013 but pensron and graturty was not extended to the appellant
|
7. Regarding the question of entrtlement of the appellant to the pensron we, would

like to reproduce the relevant rules of the West Pakistan Civil Servrces Pensions Rules
1963 below as these would be advantageous in resolvmg the controversy:-- '

“22, Beginning of | Service-
Subject to any special rules the eeryice of . -
- Government servant begins to quality for
pension when he takes over charge of the
post to which he is first appointed. |
Rule 2.3 Temporary and officiating
IR , service__ Temporary and officiating’
| service shall count for pension as indicated
below:- .
(V) Government servants borne on temporary
~ establishment who have rendered more than
five years continuous temporary service for - o ' |

the purpose of pension or gratuity; and

Temporary and officiating service followed - ', L I

by.confirmation shall also count for pension -

or gratuity.

8. The rules rbrd reveal that the service of govermnent servant begins to qualrfy for™ -

| pension from the very first day of his/her taking over the charge rrrespectrve of the fact |
whether hrs/her apporntment and entry in to service was temporary or reéular It is also- |
clear from sub-rule (i) that continuous temporary service of a civil servant shall also be
counted for the purpose of pension and graturty and by virtue of sub rule (i1), temporary | ' ! '
and, ofﬁcratrng service followed by conformatron shall be counted for pensron and..

gratuity.




2 9, We deem it apprepriate to mention here that question of vinterpretaﬁon and true
1mport to the term pension was ralsed before the august Supreme Court of Pekrstan mn
case titled “Government of NWFP through Secretary to Government of NWFP
Communication & Works Department, Peshawar Vs Muhammad Said Khan and
others (PLD 1973 Supreme Court of Pakistan 514) wherein it was held that;

“It must now be taken as well settled
that a person who enters government service
has also something to look forward after his |
retirement to what are called retirement
B - - benefits, grant of pension being the most

valuable of such benefits. It is equally well

o , | ' settled that pension like salary of a civil
’ servant is no longer a bounty but a right

acquired after putt:ing a satisfactory service

for the prescribed minimum period. - A

fortiori, it cannot be reduced ‘or refused

arbitrarily except to the extent and in the !

manner provided in the relevant rules.” | - 3

10.  Incase titled “Secretary To Govt: of the Punjab, Finance Department Vs M.
Ismail Tayer and 269 others” 2015 PLC (CS) 296, the august Supreme Court of
Pakistan was pleased to held that the pensionary beneﬁts is‘.not a bounty or ex-.gratia
payment but a right acquired in consideration of past service. Such rrght to pen510n is
contcrred by law and cannot be arbitrarily abndged or reduced except in accordance
~ with such law as it is the wvested right and legitimate expectation of retired civil servant.
‘Il. In the present case the appellant was initially appointed on_ 12.10.1995 followed ;
by lns regularuauon on 30.07.2008. Though the appellant has rendered ternporary
service for a continuous period of more than 12 years and 9. months service and regular
service. of more- than 5 years and 4, months meaning thereby that as a whole he has more
than 17 years service at his credit. By virtue of rule 23 as well as Chapter-IV rule 4.4 of
the West Pakistan C1v1l Services Pensions Rules, 1963 ‘he has quahﬁed the prescnbed :
service for pensionery benefits therefore the objections rarsed by the respondents is not

2 : »te%ab le and not supported by any rule or regulatlon Judgment of hon ble Peshawar nghd'

-0 N
A i

Oourt in Mst. Wajlhat case (Writ Petmon No. 1590- P/2014) Baghr Shah’s case (Writ




: 'No 1659-P/2014) and n. Amlr Zeb case’s . (ert Petltxon No. 3394- P/2016) may be

6

R Petltlon No. 1188 P/2014 Yaqoob Khan case’s (Writ Petmon

b

quoted asalefcrence R i . .

12. -+ In the light of the above discussion we are constrained to accept the appeal and

directr the respondent-department to finalize the pens1on case of the appellant and

. grant pensionary beneﬁts to him. Parties are left to bear their own costs. File be

consigned to the record room.

A
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BEFORE THE KHYBER PAKH
. Execcution Petition No.134/2018

LI P - e L

L.

TUNKHWA SERVICE TRIBUNAL, PESHAWAR.
,in Service Appeal No.1214/2013 '

Govt:Primary School Gujar abad District |

SWAD. ¢ eaeeeaeeenerreeeremeresee i TP URUUPPTOPRPE PP R PR Appellant .
. L VERSUS ' '
1.  Secretary E&SE Khyber Pakhtunkhwa Peshawar '
2 Director E&SE Khyber Pakhtunkhwa, Peshawar -
+ 3.° . Secretary Finance Department Khyber Pakhtunkhwa Peshawar
4. Executive District Education (Male) E& SE, Swabi.
5 District Accounts Officer District Swabi. '
INDEX '
S# | Description of Documents Annexure Page
1 | Para Wise Comments with affidavit - 101 to 03
12 Govt:of NWFP Finance Department letter "AY 04-05
. | About appointments of specific categories e
E | of staff on fixed salaries : : '
'[3 | Endst:letter of Education Deptt: "B" 06-07
4 | Endst:letter Directorate of Pry:Education "C" 08
5 | Govt: of NWFP Finance Deptt:letter "D" 09-10
W Govt:of Khyber Pakhtunkhwa, Finance "E" 11-12
. | Deptt:letter for guidance _ ' . .
7 Govt:of Khyber Pakhtunkhwa, Finance "E" 1304
I Deptt: Regulation Wing letter about contact |} IR
Employees - - o
8- | CPLA No.03-P/2018 in the instant case "G" 15'—23 |
| alongwith application for suspension of : - '
1 operation of judgment -




N0)

' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Executlon Petition No.134/2018,in Service Appeal No 1214/2013 -

Mr Amir Aman Khan Ex-Chowkidar, Govt Primary School Gujar abad District

Swabi................ b memsaaen o n skt h e ra st aa s nE et st e ae e e en e e s TTTTTTrvroven Appellant , '
| "VERSUS S o
1. - Secretary E&SE Khyber Pakhtunkhwa Peshawar
2. . Director E&SE Khyber Pakhtunkhwa, Peshawar ‘
3. Secretary Finance Department Khyber Pakhtunkhwa Peshawar
- 4. " Executive District Education (Male) E& SE, Swabi.
5. - Distriet Accounts Officer District Swab1

Written S‘tatement alongﬂlth other. documents from respondents B
.. Respectfully Shew‘eth, o o

' The above title Execution Petition is pending before this Honourable Trlbunal in

- which tlre date is fixed for hearing is 08.08.2018.

1. That admitted to the extent the service appeal was de01ded vide Judgment order dated
12.10.2017. o
2. That admitted to the extent the Honourable Service Tribunal accepted the appeal of the

appellant and directed the respondents to finallze the pension case and pay pensionery
“benefits to him. CPLA- No 04-P/2018 was filed in the Supreme Court of Pakistan against
- the judgment in order of Service Tribunal Khyber Pakhtunkhwa in Service AppeaI
No. 1213/2013 The instant CPLA alongwith identical numerous CPLAs are subjudlqe in
the August Supreme Court of Pakistan.

$3. lncorrect hence'strongly denied. The applicant did not communicate the judgment order o_f

Honourable Tribunal to the respondents for implementation. In fact the applicant was’
"appomted on 12.10.1995 on contract salary basis vide Govemment of NWFP Flnance _

Department No.BI/2-1/92- 93/FD dated Peshawar, the 04 11.1992 Whlch states, ff

In future, the Non Education Cadre posts in the Education Department such

as Chowkidars, Naib Qasids, Malis, Water carriers, Sweepers efc; be filled on

contact basis, in order to rid the Provincial exchequer of the extra burden on

account of future pensionery liabilities". Theses posts be filled in on ﬁxed salary
 basis. The petitioner was appointed in Education Department and he had accepted _

-all the terms and conditions without any agitation before taking over charge till

régard all the previous pollc1es/1nstruct10ns shall be treated as cancelled w.e. f
- 01.07.2008. According to West Pakistan Civil Services Pensxon rules 1963 rule No.
. '1.5, these rules shall not apply to:

i Government Servants paid from contingencies/borne on work charged
Establishment.,

retirement. The petitioner became civil servant w.e.f. 01.07.2008 vide Government '

of NWFP Finance Department No.B.O.I/1 -22/2007-08/FD, dated 29.01. 2008 in this -



ii. Government Servants engaged on contact which contains no stipulations for pension
under these rules

iii. Any person for whose appomtment in conditions of service, spec1al prov1510n is
made by or under any law for the time being enforced

iv. Any Gévernment servant or Class of Government Servants who may be excluded by' :
a competent authority from the application of these rules ‘

v. Any Government Servant who holds a post which has been declared by a competent:
authority to be non pensionable.,

V. Any person Whose whole time is not retained for public service but is merely paid
for work done, such as Government pleaders and law ofﬁcers not debarred from
prlvate pract1ce

Vil Any person who is not paid from the Provincial Consohdated fund but is paid from .
‘a fund by Government as trustee, oralocal fund or remunerated by fees for the
- grant of a tenure of land or of any other source of revenue or of aright to collect .
money

Pens10n rule 2. 1 the service of the Government Servant does not qual1fy for pens1on
unless it conforms to the followmg three conditions. :

* First- The service must under Government. !
| - Second- The service must not be non-pensionable.
Third- ~ The service must be paid by Government from the Provincial consolidated. " -
~ fund. ' o

According to-Finance Depattment Regulation Wing No:FD(SOSR-I)12-
7/2014 dated Peshavyar the 06th February, 2014, protection of contract employee-on
regulanzatlon/appomtment on regular basis the condition No.5 states” the serv1ce rendered .
’on contact on contact basis shall not qualify for pension/ gratu1ty That accordmg to rule .

4.4, after a quallfymg service of not less than 10 years, full superannuatlon full pens10n

' may granted In this regard the Honourable Serv1ce tribunal i in his Judgment has nbt given -

- any we1ght-age to the Govt of Khyber Pakhtunkhwa KPK Flnance Department No.BO-
. 1/FD/ 1 22/2013-17, dated Peshawar the 12.07. 2017 '

- As discussed above, the service of appellant w.e.f. 12.10. 1995 to 30. 06 2008
is not quallfymg service for pension. His qualifying service for pension is only 03 years,
'08 months and 30 days which is much less than 10 years, hence, the petmoner is not
B ent1tled for the grant of pensionery beneﬁts as per pension- rule 1.5,2. 1 ,2.3 & 4.4. Govt of
Khyber Pakhtunkhwa Finance Department letters and other documents are annexed as
AB,C,D,E,F&G. ‘
4. - Incorrect ‘hence strongly den1ed The departmient has acted as per rules. law and
| pol1cy The applicant has never proceeded h1s case in the department properly. He |

-has comm1tted concealment of facts which is a serious llablhty on his part. -




5. . That the CPLA in this particular case is subjudice in the Augusti Supreme Court of

‘Pakistan. Pension rules l 5 ,2.1,2.3&4 .4 do not give him right of pemonery benefits.

©o6. | That in thls particular case, Flnance Department and District Accounts Office Swab1

are 1nvolved ‘Their opm1on in thls case must be asked and regarded

- In wake of the above submtssums, it lS earnestly requested that, this Honourable
T ribunal may very graciously be pleased to dtsmtss the instant execution petmon and the

appellant may be directed to wait for the final decision of the Apex Court of Pakistan..

f

s

DISTRIC EDUCAYION OFFICER ‘ Xk

Affidavit

t

, .
I do hereby solemnly affirm declare that the contents of the comments submitted by

respondents is true and correct to the best of my knowledge and belief that nothmg has been

concealed from this Honourable Court. } it




GOVT  OF NWFP.
FINANCE DEPARTMENT
s . )

Better Copy .
'
‘ " No.BI/2-1-/92/FD
Dated Peshawar the 4-11-19%2

. _':To ‘
' 1. - The Secretariat to Government of NWEP
Education Department.
2. The Secretary to Government-of NWFP
Health & SW Department. '
3. The Secretary to Government of NWFP,
Public Health Engineering Department.
4. The Secretary to Government of NWFP,

on 21-05-1992 had inter-alia decided that:-
R depariment such as Chowkidars, Naib Qasids, Malies, Water Carriers, Sweepers eic;
e filled on contract basis, in order to rid the Provincial exchequer of the extra burden

‘ C&W Department.
Subject ~ APPOINTMENTS OF SPECIFIC CATEGORIES
b _ ’ _ OF STAFF-OM FIXED SALARIES .
oSy . S - o
t am directed to ’étate that the Provincial Cabinet in its meeting held
“in Future the non-educatioﬁ cadre- posts in the education

1.
on account of future pensionary fiabitities”.
On reconsideration the Government has now decided that the cabinet
S,

decision referred to above may be applied to similar jobs in some other departments
“as well. Actordingly the following categories of jobs in Primary Schools, BHUs, RHC:

‘Water Supply Schemes and C&W. Department will hence-forth be filled in on fixed

. salary basis:-
1. Chowkidar
2. Mali

3. Baheshti .
.4.. Coolie in-Road Gang
The above instructions would apply to fresh requirements for such jobs

- . 5. Valve Man
- whose number would be sanctioned by the Finance Departinent. Budgetary provision
will be made available / reflected under the commodities and services {596000-
Pl

Paymént to the other for services rendered) in the respactive de'pariment budget on
the basis of sanctioned jobs and will be spent only for the payment of salaries to these

3.

categories of employees.
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Better Copy'

4 . The monthly wages rsxed for the above categories of employees will
“be Rs.1200/- per month.

5 The Departments / Appointing: authorm;s are also requested to observe
the foliow:ng -

a) Maintain complete record of such appointments

k) Restrict the appointment of employees for seasonal
Maintenance work to the period when their services are
actually required

o - Yours obediently,

{Abdus Samad Khan)
b 4 S Deputy Secretary (B&C)
Endst No. & Date even
Copy forwarded for information and necessary action to:-
"1. Accountant General, NWFP, Peshawar.
2. All Bistrict Accounts Officers in the Province
3

{Abdus Samad Khan)
- Deputy Secretary (B&C)
Endst: No. & Date even
Copy forwarded to :-
1. All Additional Secretaries
All Deputy Secretaries
3.- All Seciion Officers/
Budget Officers

]

Finance Departiment

o o

- (ROGOHULLAH KHARN)
BUDGET OFFICER-1




- erRugsammy

S o e fnaent -8 @

]

~ Better Copy .
. : e
DT Lo SR - GOVERNMENT OF NWIFP. |
e : : EDUCATION DEPARTMENT
Ce . ‘ ’ : ’ ' " No. SOG/EDU/6-147/K.C/92
' ' ! o Dated Pesh: the 22-11-1992
- To ' L .
) 1 The Director @FEducation (Colleges), NWFP. - ' ‘
) 2. The Director of Education {Secondary) NWFP. : _
o 3°  The Director of Education (Primary) NWFP. . ”
-~ ™ 4. The Director.of Education {(FATA) NWFP.
. ) 5. The Director of Education {Technical) NWFP.
T ’ - 2 The Director Bureau of Curriculum Dev: &
' Y ' , £ducation Extension Services, NWFP, Abi)ottabad.
- A" : 7. All the Project Directors of Education’in NWFP.
' Sub:j_:ec't: - RECRUITMENTS OF THE PL).;T OF NON- EDUCAHDN CADRE

-I THE EDUCATION DEPARTMENT

g

', .lam directed to refer to this Department letter of even number dated 30" june

. . 1992 on the subject cited above and to enclose herewith a copy of Governinent of NWFP, Finance

- ‘ - - Department Ietter No.B1/2-1/92-93 FD dated 4-11-1952 containing the revised policy of the

: ) ' Provincial Government to the effect that the following categories of jobs in Prireary Schoals, BHUs,
. ' RHCs, Water Supply Schemes and C&W Department will henceforth be f:ligd in on fixed salary basis. l

Chowkidar

Mali

Baheshti

Coolie in Road Gang
Valve Man '

MR

‘ 2. ' Budget a!:ocahon will be made .a\.ax.able / reflected under the commaodities and
! . ™ Services (596000-Payment to the other for the services rendered) in the respective Depariiment’s ,
* budget, on the basis of sanctioned jobs and VI| i be spent onl\,t for payment of safaries to thc.,.‘,
! ‘ . ‘ Acm.gones of <>mpio‘!(,a= ’

’

/ o E T 3 " The monthly wages fixes for the above categories of employees wili be -
Rs: 1200/ uer month

4. The Departments / AppomtmCY authorities are requued to ma-ntam rea,)ectwe
record of these emplayees.

5. o in view of the above the Government of NWFP, Education De;,a;tment has '
N , . directed to lift the temporary ban on “appointment 4mposod under the department letter of even
number dated 30™ June, 1992

S (e 1 1o JONIUTNR eereneaneoes P/2}

DISTT- EDUC TIGN Of FECEQ
AL )aWABl




P

%

Better Copy

Page-2

6. - The Dirf_ctor Primary Education may piease subrmt demand for buds*,et
a!locataon under Commeodities and Services (596000-Payment to the other for Serv.ces
rendered), to meet the over-all expenditure for tang up with Fmance Department on
urpent basns

: {Nasruilah Jan)

Addl: Secretary Education-i

7

Endst: No. SOG/EDU/6-147/KC/92 o Dated 22-11-1992

Copy of the above is forwarded for information to:-

1. PS ta Secretary to Govt: of NWFP, Finance Department
2. Addh-Secretary-l, Education Department, Govt: of NWFP
3. PSto Secretary Education, NWFP

{Nasruliah Janj
Addl: Secretary Education-i




T Better Copy . | B . 0§

. ' ‘Phone No;812072 . , DIRECTORATE OF PRIMARY EDUCATICN
! ' , ' N.W.F.P (HAYATABAD) PESHWAR. '
: : . NO.f-1/Directorate/PA/M&A/Appointment of Persons to ;,osts ‘
on Contact basis .
Dated Peshawar the 7.12.1992

[-35. All the District Educ*mon Officer (M&F), P.lmary
36-92.Al1 Sub—D:vnalonai Education Officers ’M&F) inN. W F.P.

Subject: - APPOINTMENT OF PERSONS TO POSTS ON CONTRACT BASIS.

Memo:- : -
I am directed to- enclose a ‘photo state .,apy of ‘Service d.fld Gencral

: Adlmnlstratmn Department Goverament of NWF P, No:SORI (S&GAD) 4-7/86 datud 9th Apm

198 regarding appointment of persons to posts on contact basis and a copy of Government of
. NWFP Educatlon Department Memo:No:30 (G)/Edu/6- 147/KC/92 dated 22.11. 1992 regardmg .

recruitment to the post of NopdEducation cadre in the Education Department and direct you to

|
i
g
:
;
i

make appointments of chowkidars sanctioned for primary schools W.E.F. 1.7.1992 in the light of
the instruction contained in the above referred memcrandum

Encl:- As above

. ADDITIONAL DIRECTOR -1
Co : . . PRIMARY EDUCATIN NWEP
~o End tNo & date as above.
S Copy forwarded to the:-
i Secretary to Government of NWFP, Education Department
2 P. A. to Director Education (Primary) NWFP, Local Office

ADDITIONAL DIRECTOR -1
PRIMARY EDUCATIN NWFP
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=, OFFICE OF THE_EXECUTWE DISTRICT OFFICE R( ELEM&SECONDRY EDU: SWABI.

]:ndat No.175-82/ CLASS 1V APPOINTME INT FILE/DATED, 9/7/68

- Copy of the above is-forwarded for information & necessary actm»n to the -

oL Deputy District Officer (M/F Swabi/Lahor& Topi.
2. Principals/Headmasters, GHSS.GGHSS/GHS/GGHS (District Swabi). ;
i 3. District Accounts Officer Swabi.
4. District Officer (M&F) Local Office.
5. ADEO(Establishment)) M&F Local Office.
6. Supdt(M&F) Local Office.
7. Dealing Asstt: Concerned. -
EYECUTWE DISTRICT OFFICER -
(ELEMENTARY & SECONDARY x:DUCATION SWABI
t
: : : =19}
R S . ‘ oISTT EpucAll N QFFIC

o ALE)S vAB)




= e E

GOVERNMENT OF KHYBER PAKHTUNKHWA
Elementary & Secondary Education Department

- i /{ ?/ Block "A” Opposite MPA’s Hostel, Civil Secretariat Peshawar.

No: SO(Lit-1)/E&SE/1-1/2012
Dated Peshawar the 30-08-2017

To
The Director
Elementary & Secondary Education
Khyber Pakhtunkhwa, Peshawar.

~ Subject:- 1-EXECUTION PROCEEDINGS IN COURT OF CIVIL JUDGE No: Il IN CIVIL SUIT MST:
FARHAD BIBI VS GOVT: OF KPK.

2- VARIOUS PETITIONSPENDING IN PESHAWAR HIGH COURT BANNU
REGARDING ENTITLEMENT OF PENSIONARYU BENEFIT TO FIXED PAY/
CONTRAT POLICY CLASS-IV.

| am directed to refer to the subject noted above & to enclose herewith a
copy of Finarice Dep'artment letter No: BO-I/FD/1-22/2016-17 dated 12/7/2017 which is self
explanatory for further necessary action.

Sd/-

[AWATr Ranf Vhaisal )
pAaaalr Raun .......‘..-.?..\ H

o , Section Officer (Lit: i}
Endst: No: & date even as above.

DIRLCTORATE E&SE DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.

o aq6t
B “'.Endst No; ";@5 /Lit: 1I{G) Civil Suit Lakki Dated Peshawarthe_gm_j09/2017

. 1.7 Copy of the above is forwarded to All the District Education Officers{M/Female}in Khyber
- Pakhtunkhwa, for favour of perusal & strict compliance, piease.

Sectior: Officer (Lit: I} E&SE Department, Khyber Pakhtunkhwa, Peshawar

-Section Officer (Lit: 1) E&SE Department, Khyber Pakhtunkhwa, Peshawar

Depuly Director (Lit: ) local Directorate.

. PAto Director, local Directorate. : -
* /-

assiv Divector (Lt 1)
E&SE Department Khyber
Pakktunkhwa, Peshawar.

mbwm“.




GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

No. BO-I/FD/1-22/2016-17
Dated Peshawar the 12/07/2017

) 4

The Accountant General,
Khyber Pakhtunkhwa, Peshawar.

Subject:- 1) EXECUTION PROCEEDINGS IN HONQRABLE COURT QF CIVIL
; =~ JUDGE NOIII IN CIVIL SUITE MST: FARHAD BIBI V/S GOVT: OF
KPK_AND QTHERS.

e T 2) VARIQUS PETITIONS PENDING IN HONORABLE PESHAWAR HIGH
SLE COURT _ BANNU _ BENCH REGARDING _ _ENTITLEMENT _ OF
B PENSIONARY BENEFIT TO FIXED PAY/CONTRACT POLICY CLASS-1V

-~ Dear Sir,

P [ am directed to-ffer to your letter No.H-24(110)/Lakki Marwat/2016-
17/201-2 dated 19-04-2017 on the subject noted above and to state that Fixed Pay
Co-e . Poiity was introduced in 1992 & 1999 whereunder the class-IV employees of specified

m,“"‘_ : Department including Educaticn, were required to be appointed on fixed pay. Later on,
o the provincial Government dmded to discontinue the Policy vide this Departmtnts
_ gntrm No. BO-1/1-22/2007-08/FD dated 29-01-2008, which, inter alia, provides that “Al! _

S 1he Class-IV Fixed Pay empluyees have been regularized in BPSI giving them the
Co - ptatus of Civit Servant, with effect from 1st July, 2008 (but not from the date of their

N mwomtmms\ ‘This policy still stands same and required to be followed in letter and

wr:t

i
%5 far as appointment of legal advisor for the office of Treasury/Account
«)f fices is foncernod it is clarified that in each District, the Government pleaders are -
r\ui.d}jl'z’ for providing legal assistance to Departments. Besides, Attorney
General/Advocate General and other Law Officers who are also pleading Govemment
cases in the Peshawar High Court, Peshawar and Supreme Court of Pakistan. Therefore,
fEdU!’lg an additional liability on public exchequer is in no way justified.

-"fi. + It s, therefore, advised that all Department’s/offices concerned may

*Inma sum LaseJ regularly in compliance with laid down taw, rules and policy/

%U UL uam y
. ' t Lj Yours faithfully,
. Ly . (’ /7/ / ~ /
i / i ' A /)/ / A Z )/( A
A
: by

PO

Y uﬂ

" hindst: No. & date even:

L / )
/7// , (SAEED AHMAD KHAN) 37
, p Q\N o BUDGET OFFICER-L \ '\ g% ¢

. All Auministrative Secretaries concerqed in Knyoer Pakhtunkhwa for information
; and necessary action. v

P.5 1o Finance Secretary .

Copy forwarded to the: l

(] et

. L ome b
N e
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GEV’EHMMENT QOF KHYBER PAKXMTUMKHWE
FQHA?{C&' DEFARTMENT
(REGULATION WING)

N NO. FD (SOSR-1) 12-7/2014
Da%&d Peshawar the 6 February, 2014

To:
» 1 Al Adminisirative Serr?mﬁes o Govt: of ’Kh yher Pakhiunkivv,
2 The Samor Mamper, Board of Revenue, Rhyber Fakhiunkhva,
A Tre Secretary lc Gma noe, Khyber th’vunxh»m
. &, The Principal Se retary to Chist Minister, Khyber Pakhilunkhwa
' &, The Secretury. Provincial Assembiy, Khyber Pakilunkhwa,
% “The Secratary Financs FATA FATA Secraiarial, Pesnhavar
7. Al Heads of Attached Depariments in Khyher Pakhiunkh: W,
8. Alt Divisional Commissioners in Khyber Pakhiunkhwa.
"8, Al} Poliical Agents / District & Sessions Judges io Khyher Pakhtunkives
19, The Registrar. Peshawar High Coyrt, Peshawar.
i, The ChairmangPublic Ssrvice Commission, Khyber Pakntunkleys
12 Tre Chairman, Services Tribunal, Kayber Pakhiunkhwa
€3 The Accountert Genaral, Khyber Pak"rwnkrwa Pashawar.
Sutec PROTECTION OF PAY OF CONTRACT EMPLOYEES O
REGULARIZATION { APPOINTMENT ON REGULAR BASIS,
Dear &ir,

In pursuance to the Finance Division's Office Ma.morandu*r.

R T{9R-172012 dated 31% May, 2013 the competent authonty is pleased to

aliow the pay protection to non- Gazetied contract employees on their

regular ization / appointment on regular basis with immediate effect subject o the
fcilowing conditions:- '

0

Vi

Tha! the contract appointment has been made on standand
terms and conditions, circulated by  ihis  Provincial
Government as amended from time to ime.

That the contract employee has applied through proper
channe! and has béen properly relieved by the appointing
authority. This condition shall not apply in case of
regularization on the same post.

That regularization / regular appointment nas been made
with the approval of competant authority.

That there is ne braak / mtermpnon netweean corntract servic
and regular service

4]

That the service renderad on contract basis shall not gualif ¥
“for pension / gratuily.

That in case of regular appointment in tower grade, pay shall
nat be protecied.

Yours fathiully,

{(RAZAULLAH KHAN
DISTT. EDUCA {ON _FFICE&ddl Secretary {Requiah)cw .

ALE} SWASBI
Modo manage your onlme data Leam More>




Endst: No .FD (SOSR-1) 12.7 12014 " Dated 6" Feb, 2014
', Qopy for mformation & necessary actnon to the:-

The Dxrector Treasuries & Accounts, Khyber Pakhtunkhwa.

Ali'the District Comptroi‘er of Accounts in Khyber Pakhtunkhwa.

The Cirector, Local Fund Audlt, Khyber Pakhtunkhwa, Peshawar.

The Director, FMIU, Finance Department.

The Treasury Officer, Peshawar )

The Secretary,. Baar'a' of Revenue, Khyber Pakhturskhwa

All the District & Agency Accounts Officers in Khyber Pakmunkhwal FATA

~N O Bt

- {MASOOD KHAN)
Deputy Secretary (Reg-I!)

Endst: No. & Date Even

Copy for information is forwarded to:-

1. Allthe- Secnan Officers / Budget Oﬁzcers in Fmance Deparirnent, Khyber
Pakhtunkhwa, Peshawar,

2. The Private Sacretary to Senior Minister for F inance, Khyber Pakhtunkhwa.

3 . The Private Secretary io Secretary / P .As to Special Secretary /. Addsttonal

: Secretaries / Deputy Secretanes in Finance Deptt

{Waz:r M(Gha
A Sectlon Officer (SFM)
DISTT ENU ‘:‘,& n{::?s} QFF!C'FR
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"IN THE SUPREME COURT OF PAKISTAN
' (Appellate Jurisdiction) %

CPLA NO. 04/ - /9 _/2618

Govt. of Khyber Pakh‘;urikhwa through Secretary
Elementary & Secondary Education Peshawar Etc

S, J gy ¢ y (@) 151

VERSUS .

Tt

Amir Aman

' ereereeee-RESPONDENT

Stay applicationt 05-01-2018 | 23-24
0. | Affidavits 05-01-2018 | 25-27

A
| Appeal from : KPK, Service T vibunal, Peshawar ~
' Counsel for Peti tioner : Advocate General KPK, Peshawar l
- " Instituted by , : Mian Saadullal Jandoli, AOR o z
B : INDEX
B \?No Description of documents - Dated Page __\1
L Concise statement @-01-2018 -C
2. | CPLA A 05-01-2018 |13 ’_\
| 3 Short order along with detailed Judgment of 12-10-2017 | 411 J
- KPK Service Tribunal Peshawar : \
| 4| Grounds of appeal -. 13082013 | 12-14
o . 5. Comments . "~ 115-19
o 6. Appointment order , T [31-03-19%6 | 20
- 7 | Sanction for encashment of LPR 18-04-2012 |23
8 Departmental appeal 23-04-2013 | 22
' 9
B

CERTIFIED that the paper book has been prepared in accordance with the rules of
the Court and all the documents necessary for due appreciation of the court have
been included in it. Index is complete in all respect. '

(Mian Saadullah Jandoli)
- Advocate on Record.
Supreme Court of Pakistan

(MALE) SN ::F‘CEI%r Govt. of KPK/ petitioners

Al




(1)

IN THE SUPREME COURT OF PAKISTAN C
v ] ,-_(App'ellate Jurisdiction)

/2018

. CPLA'NO._

o .Go?t. of Khyber Pakhtunkhwa through Séérétary
" Elementary & Secondary Education Peshawar Etc

—-eeee-PETITIONERS

VERSUS

¢

“Amir Aman

eere—-RESPONDENT

- CONCISE STATEMENT

-

1o 7 Subjéct matter and the law

o Whicﬁ side 'has filed this petition

Claim for Pensionary benefits -

Government / petitioners

[ Court /Forum

Date of Who filed it and with
a) Institution what result
b) Decision ‘

KPK Service Tribunal Peshawar

a)13/8/2013 Respondent filed
b)12/10/2017 | service appeal which
- has been accepted

Points noted in the impugned Judgment

Treatment of points in the impugned
judgment

Tearned counsel for the respondent

‘| contended  that the " yespondent was

appointed as Class-1V Chowkidar on pay of
Rs. 1200/- per month on (fixed)-on 12-10-

1995 in education department. ‘It was

| further contended that later on the service

of the respondent was regularized on 30-

07:2008.""It was further contended that the

respondcnt was retired from service on 04-

10-2013 but benefits of pensign‘etc was not

| extended to the respondent on the ground

| ae GRS ' . .
| that length of the service of the respondent

In the present case the réspondent
was initially appointed on 12-10-1995
followed by his regularization on 30-
7-2008. though the respondent has
rendered texﬁporary service for a
continuous period of more than 12 -
y(;z}rs and 9 months service and
regular service of more than 5 years "™
and.2 months meaning thereby that
as a whole he has more than 17 years
service at his credit. By virtue of rule

23 as well as Chapter-1V rule 4.4 of

: '\_ﬁ\
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Khyber

| was’ less than qualifying serv1ce It was

further contended that according to Rule
2.2 of West Pakistan erl Services Pension
rules, 1963 the service of the government
servant begin to qualify'for-pensron when
he takes over charge of the post to vrhich he
is fir;et appointed. It Awas further
cont4ended that according to Rulc 23 of
the~West Pakistan | Crvrl Services Pension
rules, 1963 temporary and officiating
service shall count for pension if he has
rendered more than five y@ars continuous
tcm_p_ormy service for the purpose of
pension “or gratuity and temporary and

officiating service followed by confirmation

_shall-also count for pension or gratuity. It

was further contended that section- 19 of

1 the Khchr Pakhtunkhwa Civil Servants

Act, 1973 was further amended by the

Civil Servants

Pakhtunkhwa
(Amendment) Act, 2013 and the person

were declared to be deefned as regular
employ and subsequently ~were held

entitled for pensionary benefits.

On the other hand the learned Assistant

Advocate General Mr. Kabirullah Khattak

. | for-the rcspondent and contended that the

- 1espondent was appointed as Class-IV

.| on adhoc relief on (Fixed) vide order dated

12—10-1995 and he waq ‘regularized vide

order dated 30-7-2008 wrth effecr from 01-
| 07-2008. It was further contended that rhe

respondent was retlred n 04-10-2013 and

| only for five ycars hence, he is not entitled

selected for appointment on contract basis |

the West Pakistan Civil Services”
Pénsione rules, 1963, he was qnaliﬁed
the prescribed service for pensionary
benefits, therefore, the objections
1alsed by the petitioners’ is not
tenabie and not supported by any
rule of regulatron

In the light of the above discussion
we are constrained to accept the
appeal and direct the respondent
depariment to finalize ‘the pension
case of the respondent and grant
pensionary benefits to him. Partics
are left to bear their own costs, File be

consigned to the record room. .

| DISTT ERY ATION OFFICER
(MALE) AWABL

_opposcd the contention of learned counsel.

Chowkrdar on pay of Rs. 1200/ - per month ¢

the respondent served as regular employee |
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“for pensionary benefits:

o LAW/RULING ON THE SUBJECT
FOR ' ‘ -

- CONSTITUTION OF P)‘\KISTAN, 1973
2. West Pakistan Pension Rules 1 963

. CERTIFICATE: ™
CERTIFICATE that I myself prepared the above concise statement which is correct.

- (Mian‘Saaduliah Jandoli)
Advocate-on-Record :
Supreme Court of Pakistan
For Government '
.
1
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‘ . IN THE SUPREME COURT OF PAKISTAN |
(Appellate ]urisdiction)

CPLA NO.__ /2018

-1+ Govt. of Khyber Pakhtunkhwa through Secretary
~ Elementary & Secondary Education, Peshawar.
2= D_irector'Elernentary & Secondary Education, Dabgari
L Garden, Peshawar. : “
. 3. Govt. of Khyber Pakhtunkhwa through Secretary Finance.
.~ . Department, Civil Secretariat Peshawar. |
RIS ‘Executive District Officer (Now) District Education Officer
T (Male) Swabi.. ‘ - .
SN TR District Accounts Officer, Swabi. |
N weeeePETITIONERS

" VERSUS

Amir Aman son of Gujar Khan, Ex-Chowkidar Govt. Primary

" School Gujar Abad (Gohati) District Swabi R/ O Jamil Khel
Gujar Abad, Gohati Tehsil and District Swabi.. | .
o g RESPONDENT

CIVIL PETITION FOR LEAVE TO APPEAL UNDER
" ARTICLES_212(3) OF THE CONSTITUTION OF
[SLAMIC REPUBLIC OF PAKISTAN, 1975 AGAINST
THE___IMPUGNED JUDGMENT/ _ORDER OF
| EARNED KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR DATED 12:10-2017 IN

SERVICE APPEAL NO. 1214/2013

‘RESPECTEULLY SHEWETH

The substantial questions of law of public importance and grounds, inter alia,

~ which falls for determination of this august Court are as under:-

1. Whether the impugned judgment and order of Khyber Pakhtunkhwa Service
Tribunal, Peshawar does not suffer from material illegality, factually incorrect

and require interference by this august court?

I re
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‘Whether Honourable 'Khyber Pakhtunkhwa Service Tribunal has properly ztnd'f

s legally exercised its ]ul‘lbdlt.tlon in this matter in hand?

Whether the -reSpondent was not entitled for pensionary benefits being having

less service then mature for pension?

Whether the respondent service was not a regular but temporary Class-1V

<*
meloyee on fixed p1y7

Whether the Honourable Khyber Pakhtunkhwa Service Tribunal has properly
and 1ega11y appti'ed theslaw and rules in the instant case by allowing the
pensionary benefits to the respondent on Jess service for pension.?

6. Whether under the law 25 years regular service or retirement on
Superannuation entitled employ(-e for pensionary benefxt:s7

Whether the Honourable Khyber Pakhtunkhwa Service Trxbuml has not legally :

emporary service in the regular service for

™ erred by treatmg and counting t

pensionary-beneflts which is not per ‘issible under the law.

8 Whetgrer the Honourable Service Tribunal has properly and legally applied 2.2,

ing pensionary benefits to

23 Pension rules 1963 in the instant case by extend

the respondent.

FACTS

ove points of law, intex alia, are as under:-

" 1I- = _Facts relevant to the ab

“1 o That the respondent was aPpb’inted in Education department as Class-1V on 31-
03-1996 as temporary on fixed pay.-

ularrzed on 30-7-2008 and served in the

o2 That the respondent service was reg
e who was not entitle for penswnary

department for 5 years as.re_guiar employe

beneflts being having less than the mature service for pension as retired on

4 / 10/2013 without pcnswnary benehts
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That the respondent filed . service appeal No. 1214/ 2013 before the Khyber
Pakhtunkhwa SCIVICC Tribunal Peshawar wherein parawise comments was

: 'c_alled f1 om\the pet1t10ners Wthh were filed accordingly.

~ cs,

‘Th'\t th(. Honounbk Khybu akhtunkhwa Service Tribunal Pcshavlrar

acccpled the suv1cc appcal of 1cspondent v1de 01du datcd 12-10-2017.

That the petmoner mortally aggneved from the 1mpugned judgmen_t and order <

of Khyber Pakhtunkhwa Service Tnbunal Peshawar dated 12-10-2017 in Service

- Appeal No. 1214/ 2013 prefer this CPLA before this augus{ court.-

“That the petitioners seek lenve to appeal agamst the judgment and order of

“ Khyber Pakhtunkhwé Service Tribunal Peshaw*u‘ dated 12-10-2017 in Service

Appeal No. 1214/2013.

!

It is, therefore, prayed that on acceptance of this petition, leave to appeal

agamst the impugned judgment and order of‘the Honble Khyber Pakhtunkhwa

" “ Servxce Tr1bur1al Pe hawar dated 12/10/ 2017 in Serv1ce Appeal No. 1214/2013

may gracmusly be g1anted

(Mian Saadullah Jandoli) -
Advocate-on-Record
~ Supreme Court of Pakistan

‘ For Government

NOTE: - | L
" Learned Advocate General, KPK/ -Addl. AG /State Counsel shall appear at the time of
* hearing of this petition. ' ' '

ADDRESS : . ‘

Office of the Advocate General, KPK, High Court Building, Peshawar. (Telephone No.091-
- 9210119, Fax No. 091-9210270) ‘

CERTIFICATE Certified that no such pention has earlier been filed by Petitioners/

Government against the impugned judgment menuoned above
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SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

'~ CMA NO. /2018
IN

CPLANO.___ 2018

. ﬁ 4 +Govt. of Khyber Pakhtunkhwa through Secretary
.1 Eleinentary & Secondary Education Peshawar Etc .

........... PETITIONERS

—rrrerenn-RESPONDENT

} APPLICATION FOR SUSPENSION OF OPERATION OF

e .THE IMPUGNED JUDGMENT/. ORDER OF THE LD.

o © GERVICE TRIBUNAL, PESHAWAR PASSED IN SERVICE
APPFAL NO.1214/2013 DATED 12-10-2017 AND TO
MAINTAIN THE STATUS QUO TILL THE FINAL DECISION
OF THE CASE. S

Amir Aman

~

" RESPECTFULLY SHEWETH:-

- 1- That the respondent was appointed in Education department as Class-IV on

31-03- 1996 as temporary on fixed pay.

2- That the respondent service was regularized on 30-7-2008 and served in the’
department for 5 years as regular employee who was not entitle for
pensionary benefits being having less:than the mature service for pension

as retired on 4/10/2013 without pensionary benefits.

3. That the respondent filed service appeal No. 1214/2013 before the Khyber

Pakhtunkhwa Service Tribunal Peshawar whezein parawise comments was

called from the petitioners which were filed accordingly.
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- That the Honourable Khyber Pakhtunkhwa Service Tribunal Peshawar

: accepled the service appeal of respondent vide order dated 12-10-2017.

“That the impugned judgment of the Honble Service Tribunal is totally

~ jllegal against justice and having no backing of law.

That the petitioner has a good prima facie case and balance of convenience

also lies in maintaining status-quo.

- _That if the impugned judgment and order is not suspended and status-quo
- .

is not granted the very purpose of this petition would be lost.

it is, therefore, humbly prayed that the operation of the impugned

judgmént/ ordler.‘ of the Honble Khybef pakhtunkhwa Service Tribunal, Peshawar
dated 12/10/2017 in Service Appeal No. 12142013 may graciously be suspended

and to maintain status quo till the final decision of the case.

(Mian Saadullah Jandoli)
Advocate-on-Record
Supreme Court of Pakistan
For Government




