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08.02.2019 Counsel for the applicant present. Mr. taimur Ali Khan, 
Advocate for respondent no.l and Mr. Muhammad Jan, DDA for 

respondents no. 2 and 3 present. Arguments heard and 

perused.

• .r

record

Vide our detailed judgment of today,ojF this Tribunal placed 

on file, the application is dismissed. Parties are left to bear their 

cost. File be consigned to the record

own

room.

Announced;
08.02.2019

(Ahmad Hassan) 
Member

(Muhammad Amin Khan Kundi) 
Member
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r
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Neither applicant nor his counsel present. Mr. 

Muhammad Jan, Deputy District Attorney for the 

respondents present. Due to retirement of Hon’ble 

Chairman, the Tribunal is incomplete. To come up for 

same as before on 06.12.2018.

22.10.2018

fi

■ y
I

■ f-
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it 06.12.2018 * -■ None present on behalf of the applicant. Mr. Kabirullah 

^Tl-Khattak, Addl: AG for the respondents no. 2 to 4 and counsel for 

respondent no. 1 present. Counsel for respondent no.l submitted 

written. reply which is placed on file. To come up for further 

proceedings on 17.01.2019 before D.B.

■I-

. AminTCl(Ahmad iHassan) 
Member

(M han Kundi)
Member

17.01.2019 Counsel for the applicant Mr. Khaled Rahman, Advocate' 

present. Respondent No., 1 in person and Mr. Riaz Ahmad 

Paindakheil, Assistant AG for respondents No. 2 to 4 present. 

Respondent No. 1 requested For adjournment on the ground that his 

counsel has gone to Swat. Adjourned. To come up for further 

proceeding on 08.02.2019 before D.B.
/r

(Ahmad Hassan) 
Member

(M. Amin^Chan Kundi) 
Member

- ",
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Counsel for the applicant, Addl. AG for official 

respondents and private respondent no. I in person pi-esent. 

Original record may be requisitioned. To come up for further 

proceedings on 11.07.2018 before D.B.

12.06.2018

✓

(Ahmtra Hassan) 
Member

\ (M. Amin Khan Kundi) 
Member

> Clerk to legal advisor for legal advisor present. Mr.

Muhammad Jan, Learned Deputy District Attorney present. Subhan 

Ullah litigation Assistant on behalf of KTH Peshawar present. 

Respondent Dr. Jamshaid Saeed also present. Due to general strike of 

the bar, the case is adjourned. To''come up on 31.08.2018 before D.B.

11.07.2018.

(Ahmad Hassan) 
Member

(Muhammad Hamid Mughal) 
Member

. Clerk to counsel for applicants present. Mr. Ziaullah, Deputy 

District Attorney for respondents No. 2 to 4 present. Clerk to counsel 

for applicants requested for adjournment on the ground that learned 

counsel for the applicants is busy before the Hon’ble Peshawar High 

Court. Adjourned. To come up fgr further proceedings on 

22.10.2018 before D.B.

31.08.2018

/
i

(Ahi^ad^assan) 

Member
(Muhammad Amin Khan Kundi) 

Memberi

/

• (
I
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Form -A

FORM OF ORDER SHEET

Court of

Misc. Application No. 159/2018

Date of Order 
Proceedings

S.No. Order or other proceedings with signature of judge

1 2 3
28/05/20181

The application U/S 12(2) CPC submitted, by Hospital 

Director MTI KTH through Mr. khaled Rehman Advocate, may be 

entered in the relevant Register and put up to the Court for 

proper order please.

REGISTRAR

3llos-\t-8 This application be put up before D. Bench on

CHAIRMAN

Counsel for the petitioners present and heard. 

No ice and record for 11.06.2018 before the D.B.
1.05.2018

M/h^
(M. Amin Khan Kuiidi)(Ahmad Hassan) 

Member Member

f
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR)r
V

j

MISC: APPLICATION No. /2018-
IN

S.A No.480/2017fr
Hospital Director etc Applicants

Versus

Dr. Jamshed Saeed Respondents

INDEX
.V.

|| S.No. I Description of case ■ | Date | Annexure | Page
Memo of Application U/S 12(2) with 
Affidavit1. 1-5

Stay Application with Affidavit2.
Judgment of the Hon’ble High 
Court, Peshawar.3. 25.04.2017 A a

/?- p}4. Appeal of Respondent No.l B
5. Replies of applicants - C

SjT6. Cause List 30.11.2017 D
Consolidated judgment of this 
Hon'ble Tribunal7. • 30.11.2017 E

8. Impugned judgment 05.12.2017 F
Promotion Notification of 
Respondent No.l9. 15.11.2017 G

10. Order Sheet 20.11.2017 H
11. Wakalat Nama

Applicants
Through

TChaled Ra<
Advocate, >
Supr^e (Jo
3-D, Harffl^Mansion 
Khyber BazaT>Npeshawar 
Off: Te^ 091-2^245 8 
Cell #6345-9337312

an

o,

K

Dated: 9% /05/2018 \

'■f

, ■
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

is9MISC: APPLICATION No. /2018
IN

iCliy?>er Pakhtukhwit 
Service TribunalS.A No.480/2017

£11Oiary No.

1. The Hospital Director
Medical Teaching Institution/KTH/KMC/KCD 
Peshawar.

2. The Medical Director.
Medical Teaching Institution/KTH, Peshawar.

3. Nursing Director.
Medical Teaching Institution/KTH, Peshawar. Annlicants

VERSUS

1. Dr. Jamshed Saeed.
Medical Officer,
Khyber Teaching Hospital, Peshawar

2. The Secretary
Govt, of Khyber Pakhtunkhwa 
Health Department,
Civil Secretariat, Peshawar.

3. The Director General Health Services
Khyber Pakhtunkhwa, Peshawar

4. The Secretary
Govt, of Khyber Pakhtunkhwa 
Finance Department,
Civil Secretariat, Peshawar...... Respondent

/
Application U/S 12(2) CPC for setting aside the Judgment of this Hon’ble Tribunal 
dated 15.12.2017 passed in Service Appeal No.480/2017 being procured by Respondents 
on the basis of misrepresentation.

Respectfully Sheweth,

1. That earlier Respondent No.l had filed Writ Petition No.480-P/2017 against her 

relieving order issued by the applicants. Other colleagues of Respondent No.l had 

also filed similar Writ Petitions challenging identical relieving orders. All those Writ 

Petitions were clubbed together and dismissed on the ground of jurisdiction/

•#
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maintainability vide consolidated judgment dated 25.04.2017 {Annex:-X). The 

concluding para of the cited judgment is reproduced herein bejow:-

11. Admittedly, the petitioners are civil servants and their 
grievances relates to the terms and\ conditions of service, the 
appropriate remedy for seeking their redressat would surely 
be the Service Tribunal.

12. This Court is barred under Article-212 of the Constitution of 
the Islamic Republic of Pakistan, 1973 to take congnizance in 
the matter relating to the tierms and conditions of service of 
civil servant. The Apex Court in the case of LA. Sherwani 
and others ..VS.. Government of Pakistan through
Secretary, Finance Division. Islamabad and others (1991 
SCMR 1041) and recently in Ali As2har Khan Balch’s case 
(2015 SCMR 456), has again laid down that the issue relating 
to the *terms and conditions^ of Service cannot be enterained 
by High Court either in its constitutional jurisdiction or in its 
original civil jurisdiction being barred under Article-212 of 
the Constitution.

13. In view of the above, all these Writ Petitions being not 
maintainable are hereby dismissed. ”

2. That pursuant to the order of the Hon'ble Peshawar High Court Peshawar Respondent 

No.l and his other colleagues invoked the Jurisdiction of this Hon'ble Tribunal by 

way of Service Appeals (Appeal of Respondent No.l Annex:-W) which were 

contested by the applicants (then Respondent No.l) by filing Replies (Replies of 

applicants

3. That all the appeals including that of Respondent No.l were enlisted for hearing on 

30.11.2017 before a Bench comprising of the worthy Chairman and another Hon'ble 

Member as is evident from the Cause List dated 30.11.2017 {Annex'.-D). After 

lengthy arguments and discussing all the legal aspects of the cases vide consolidated 

judgment dated 30.11.2017 {Annex'.-Ej), all the appeals were dismissed. The 

concluding para of the consolidated judgment is reproduced herein below:-

This Tribunal is therefore, of the view that no sufficient 
cause has been shown by the appellants in pursuing their 
cases before a wrong forum and the application for 
condonation of delay cannot be accepted. All these appeals 
being time barred are dismissed. Parties are left to bear 
their own costs. File be consigned to the record Room. ”

4. That to the utter surprise of the applicants, subsequently the service appeal of the 

Respondent No.l was again heard on 05.12.2017 by another Bench of this Hon'ble 

Tribunal comprising of the worthy Members as by then the worthy Chairman had
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gone for Camp Court at Mingora Swat and without hearing and in absence of the 

applicants, the appeal was allowed vide impugned judgment dated 05.12.2017 

{Annex'.-^). The Respondent No.l deliberately failed to bring into the Notice of the 

Hon'ble Tribunal regarding the earlier judgment on the point and that the applicants 

being necessary and contesting Respondent No.l be provided opportunity of hearing. 

It is also important to add that the applicants are an autonomous institution 

constituted under the Khyber Pakhtunkhwa Medical Teaching Institutions Reforms 

Act, 2015 and is represented through a counsel, therefore, the learned Govt. 

Pleader/Additional Govt. Pleader have no role in the cases of autonomous 

Institutions. It is also further added being essential that Respondent No.l during the 

pendency of appeal has been promoted to BPS-18 by the Khyber Pakhtunkhwa 

Health Department vide Notification dated 15.11.2017 {Annex:-G) being civil 

servant and thus in that context his appeal before the Hon’ble Tribunal stood 

infructuous as after the promotion he had to be posted/adjusted and this issue was 

brought into the notice of the Hon'ble Tribunal and proper recorded in Order Sheet 

dated 20.11.2017 (Annex.AA).

That consequently, the Respondent No.l procured the impugned judgment of this 

Hon'ble Tribunal dated 05.12.2017 under a patent and deliberate misrepresentation 

etc. by concealing the crucial facts having bearing on the decision of the case, 

therefore, the impugned is liable to be reversed in the interest of justice.

5.

That had the Respondent brought into the notice of the Hon'ble Tribunal the earlier 

judgment on the same point of view, then definitely the result in the instant case 

would have been otherwise and the appeal of the Respondent No.l would have been 

dismissed.

6.

That the element of misrepresentation etc. on the part Respondent is quite apparent on 

the face of the record and he was supposed to bring into the notice of the Hon’ble 

Tribunal the updated position on the subject matter but he has failed in his duty and 

thus misled the Hon’ble Court by relying on his arguments.

7.

For the aforesaid reasons, it is therefore respectfully prayed, that on acceptance of this 

application, this Hon’ble Tribunal may kindly be pleased to recall the impugned judgment 

dated 05.12.2017 and by restoring appeal of Respondent No.l the same may be decided in 

the light of earlier judgment passed by this Honb’le Tribunal in Consolidated judgment dated 

30.11.2017 and dismiss the appeal of Respondent No.l.
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Any other relief as deemed appropriate in the circumstances of case not specifically 

asked for, may also be granted to applicant.

pplicants
Through

Kh^f
AdvOi
Sup/eme Cb^rt of Pakistan

man

Dated: jg^/05/2018
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

MISC: APPLICATION No. /2018
IN

S.ANo.480/2017

Hospital Director etc Applicants
Versus

Dr. Jamshed Saeed Respondents

AFFIDAVIT

Ij/r hereby1
solemnly affirm and declare on oath that the contents of this Application are true and correct 
to the best of my knowledge, and nothing has been concealed from this Hon’ble Court.

Deponent
Identified

j incharge Litigation,
SkTH PeshawarKKMed 

Advoc^,Peshawar



IPEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

MISC: APPLICATION No. /2018
IN

S.A No.480/2017

Hospital Director etc Applicants

Versus

Dr. Jamshed Saeed Respondents

Application for suspending the operation of the impugned judgment dated 15.12.2017 till 

the final disposal of the main application.

Respectfully Sheweth,

That the above titled application is being filed today which is yet to be fixed for hearing.1.

That the judgment called in question was obtained by misrepresentation and without 
hearing applicants and even that earlier identical cases under similar circumstances have 
been dismissed on 30.112.17.

2.

3. That the facts alleged and grounds taken in the body of main Application may kindly be 
as an integral part of this application, which make out an excellent prima facie case in 
favour of the applicants.

4. That the balance of convenience also lies in favour of applicants and in case the 
impugned Judgment is not suspended the applicants will suffer irreparable loss.

It is, therefore, humbly prayed that on acceptance of this application, the operation of the 
impugned judgment dated 15.12.2017 may graciously be suspended till the final disposal of the 
appeal.

Applicant
Through

Klmled Rahman
Adv^^q^ / 

Supreme^^u^f Pakistan
Dated: / 05/2018

Affidavit
Verified that the contents of this application are true and correct to the best of my knowledge and 

belief and nothing has been concealed from this Hon’ble Tribunal.

incharge Litigation,
MTlKTHPeshavta.
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0^-W.p. No. \'*>; sX-^ \
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W»' «■*Farrukh .lahJ son ol'GLilzar Masih Naz 
Male Nui-.^e, Lady Reading Mospilai, Pe,sha\\ja0^^^

VERSUS

■;■ iIL
M:

Direcloi CLaKa'a! Meahh Sci vices 
Khyber Pakhtunkiivva, Peshawar,

LI
2. Secietaiy I iealtin Khyber. Pakhruiikhwa 

Pesliawar. Respondenis

.b WRIT PETITION UNDER ARTICLE 199 

OF THE CONSTITUTION OF iSLANIIC 

REPUBLIC OE PAKiS rAN, 1973.

--i

!'. E

Vv!

Respecifully Sheweih;
y

i hal the pciitioiicr belongs [o Ci'.risnai'! Minoriiy of [he Khyi.-er 

Pakhtiinkhwa and hails Irom a very respectable family.
•'•i

€■

2. That the petmonci- was appointed as a .Male Nurse in Lady Readii'ig 

Hospital Peshawar, way back and his scr'.dces arc governed by 

Medical 'leaching lnstilurion.s .Act (MTI) 2015. [-le, therefore, i.s an 

Insiiuuional Lniployec.

•:,tL!-3
L-.>:

‘.•Xr

a
•X That the recent Tinrest and proie.si of the Doctors on 30,01.2016 a

meeting was lieid by the peiitioiKU' anci othei- stalT^lTcl son4 Doctors
zn /G y\ /. ,y

/ r y ^

APR ?!TT

3.LI

I
I •mi
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I M

■

i
;
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r -
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lUDGMENT SHEET

ii IN THE PESHAWAR HIGH COURT, 
PESHAWAR.

JUDICIAL DEPARTMEiWJ^^ 

Wril: Petition No.

A.
A . ■s;AA o p**) I

IUDGMMI\X\v )'a Iu
/

Date ol hearing: 25.4.201/ /-j.-y>-

y
y

^trHciEjVi Petilioner ('Farrukh laliP bv M/s Mian^^^ra 
Kaknkhel & Saifullah Muhib, /-Vdvocate.^

ii'if:mm
Res[.rnndenI (Director Gmeral Mealth Services, Pgshnw_a_i: 

and another) bv Mian Arshaci Ian, AAG,

AA
% WAOAR AHMAD SETH, J.- Through this single 1^

:T
g

propose-to dispose of instant Writiudgnient, we'/S-

MM Peiilion as well as connected \Vril Pclilions No. .5.s7-P.Misw
•E
(A
r:i(i

593-l\ 4193-P/2U16. 184-P, 51/-P eV: 6(H-1V2017 a.s

of law and .facts are involvedI common <.|uestions

a therein.

\Vrit Petition No. 429-P/20I6

In essence, case of the petitioner is that he2.4

Hi appointed as Male Nurse in Lady Readingwas
I

tiviiI
Hospital, Peshawar, however, vide impugned orderAa

I dated 1.2.2016, he was transferred and posted at DhlQI
Hospital KDA, Kohat against the vacant po^ which

I i.sij

3 r ■ Trr U g 

glnsti;Coil C7TT\m
;4f|I
LI _
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i order \m\s novv been impugned through the instant W lit

Petition and prayed^ for setting aside, of the same being

'Sr
illeeal, without jurisdiction and without lawtul

tfVl

autliority.i
p
MI

Writ Petition No. 557-P/2016

In essence, petitioners No. ! to 3 are thej.€
SI
^ ■ a: President, General Secretary and Senior Vice President

of Provincial Paramedical Association. Peshawar while
iV
it petitioners No. 5 & 6 are the General Secretary & ViceMm

•Vssociaiion of IJvl! whci'ca-sPresident oi Paramedi

.
petitioner No. 4 is the Secretary Finance of Provincial

I Pai-a Medic Association and petitioners No. 7 to 20 are

para-medical staff working in different low-paid

categories at Medical Teaching Institutes, namely, Ladyt'-i

Reading Mospita! and Khyber Teaching Idospital,eha
vide impugned orders dated .1.2.2016 &however

9.2.2016, they were iransterred to fai' Hung places.ol

the I'h’ovince; which orders have now been impugned

,ht thethrough the. instant Writ Petition and

<V-

V' following prayer;-■T
W • ■i|l tyk

*^lgh CoLiM5W

PR 2017
&M
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■T .5I

The fransfsr ordeis
illef’Cil, 
luwfiil

I • f

of ilic petliioncn
iinldii'fid, H-'idiOLil
auflwrily (ind dt

liable fa he

are
11

!i
effect and hence 
set aside and reversed.

Resfwndents shall not 
petitioners, 

them

% TheII.fiI the. dislodge 
proceed 
advci'sdy or
their legal or fundamenial 

in garb of the West. 
Essential

UIs ugainsl
interfere withiIl:

1^1
rights 
Pakistan 
(Maintenance) Act, J958. 
Costs throughonf

Service

III.’'■.i

NI
ndf'fl Writ Petition No.593-P/2016.

ense ofihe peiivioners is then

A me
ft In essence4. .I

Lady Reading •Nurses inappointed asthey \vcicmiII back, however,Hospital, Peshawar some 2^/2-/ yeaisi
dated 9.2.201,6 &vide impugned ofike orders1

■

‘■'ii
u-ansrerred to DHQ-Hospitala 11.2.2016, they werePi

D.l.K-han & THQ1! DHQ Teaching Hospital;

l.ahor Swabi, svltich orders have been

Battagram

i
l-tospiial Choia

this Court through Writ Petition.it impugned before
i i 25C.20.16, Mr.of hearing i.e. onDuring t'le course

Wa Abdul Latif Yousafzai, worthy Advocate General, 

present in Court in dilTerenl matters, was put to notice,

^ who after seeking Ire.sh instructions, stated that the 

ed transfer orders were recalled and>B,stead tg.

PI
i I

1i
impugn

i m MSgh CouYi
I I' APR 2Q-17
i
I
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DHQ Hospital, Novvshora videwere toa- petitioners
%
i 016; hence, the* learned.~l ~!iransler orders dated 24. ^ . w
a
Pi

counsel for the petitioners sought adjournment toai
amend the Writ Petition. Subsequently, the petitioners

b' [lied the instant amended writ petition byhave

the nforesaid modillcaiion notilicationehal longing

transferred todated 24.2.2016, whereby they were

5
'DHO Hospital, Nowshera - and prayed that the

modificationimpugned transfer orders and its

I nolitications dated 24.2.2016 be set aside being illegal.
• /

without Jurisdiction and without lawful authority.

1
i* Writ Petition No. 4193-^/2016

5 • • In essence, case of the petitioner is that he0.

i
it Medical Officer, Khyber Teachingis serving as

a
Bi

Ho.spital, Peshtnvar. however, vide impugned ordeirs

dated 3.11.2016 -& 5.11.2016, not only the petitioner’s

services were repainaied lo his parent deparlmenl but

also allotted his Room No. 13 Old Doctor Hostel to Dr.
rW

Tahira Iqbal Trainee Registrar (Gynae-A Unit); hence,If:'

orders• ' the petitioner has impugned the above s^

I
a
A
X. '

4
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ihroLigh ihc instaiU Writ Petition and-prayed for settingi-i'-

:
aside ortiiC same heinp, illegal, wiifioul jurisdicliun and

vyithout lawful authority.

Writ'Petition-.No. 184-1V20(7

4 In essence, case of the petitioner is that he6,
ii
■i

■ii is'serving as Medical Officer in the Khyber Teaching

Hospital, Peshawar since 8.S.I994 lill dale, however, he

ia was reeci ved an ol 1 ice etrdci' dal cel i 2,20 1 (>, whereby
0

his services were rendered back to Health Department;
•i.h

' hence, the petitioner has filed the,instant Writ Petition

by impugning the above said office order and prayed4

for setting aside of the same being illegal, without’
/i'V(i

jurisdiction and without lawTui auihoriiy.

W

I Writ Petition No. 517-P/20I7
iu

Ij
^ .3

7. In essence, case of the petitioner is that he

is serving as Medical Officer in Khyber Teaching

Hospiiah Peshawar, however, vide office order dated

I
»
tv-:

30.1.201 7, the services of petitioner were rendered back
aiio 1 Usillh 1 )cp:iriincni, which iidcr has now

vH
'■'U

I

1
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Wril Petilion and soughlimpugned liirough iiie insie.nl

ihe following pm.yei':-

7>; dcchin' fin.' inipti^ned Office 
Order Nn. 3497-35!()/KTIf/l- dated 
30.1.2017 ofres/wndeiif No. / (Annex 

ns withont lanfid aidliorify anil 
of no lepal effect.

AND

'i.i
t ■

3 To restore the Office Order No. 
23097-1OO/KTH/E dated Id. 10.2016 
of respondent No.} (.4nnex “H ).
To /■05//y//7j the respondents from 
implementing the impugned order 

the Salary of the

o. n.
K
$

III.
■A

and to stop 
petitioner and to eject him from his 
allotted accommodation oj Room No. 
09 Old Doctors Hostel,

i'i
KTH,

:3 Peshawar.
To direct the respondents to frame

policy
IV.

fair and 
regidaiim^ the relieving - of civil

Health

transparent
Tt
U servant from KTH to

Department.
To restrain the respondents from

amh
making pick and 

discrimination

n
V.

arhifrary exercise of powers, 
policy hosed on 
choose,
relieving/lnmsfer of the civil servants

r
I in

■M
from Ki ll to Health Deparlmenf.
Anv other remedy which this aitgnsf 
court deems Jit and just in the 
circumstances of the case, may also 
he granted in favour of petitioner".

\a.

;
1 • ir Petition No. 667-P/2Q17

In essence, case ofihe peiiiioner is lhal shei S.

I<.hvberCharge Nuise (BPS-16) inis serving ns

Teaching hiosphal, i^eshawar since 13.7,1 9P3, !-io\ve\-er.

N vide office order dated 14.11.2016, her services were
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I'encicred hack ' ic ilealih Dcpailment Khybcr

PakhiLiiikhwa foi' I'lii-tiier posting. SLibsequenily, on:.3

2.l.2(il !, I'cspondcni No,3 'A-roic a Idler lo re^ipondcnl

No. 1 to withdraw the above said office order and allow

ihe pdiiioiicr io coiilimio her daiies a.s Chai-ge Nurse in

KTH Peshawar on humnnilnrian grounds. In respon.se

■i thereof respondent No. 1. vide letter dated 14.1.201/

-3 eommunicaied that a!! die post of Charge Nurses in'

3
BPS-16 have‘been filled through advertisement andkl

prcseiiily ihe'ro is no vacant post to adjust the petitioner;i
hence, the petitioner has filed the instant Writ Petition■

til

1 b\-impugning the tran.sfer order cialed 14.1 i.2016 and
a

refusal order dated 14,1.2017 of respondent No.l and

mprayed for selling aside of the same being illegal,

w .9without jiii'isciiction and without lawful authority.

fra I

Writ Petition No. ll67-P/2()i7
O

5m aC; m Q
tQ

9. In essence, case of the petitioner is that he

is serving as .Medical Officer in Khyber Teaching

Hospirnf Peshawoi’since 8,8,1004 lill date, however, he i

■■ was received ;;n olf ec order daied 29,1 2.20 I 0, whereby

■N
Tl •



i.

‘

his so vices were rendei-ed back lo Heakh Depai-inieiUy

Khybei- Pakhuinkhwa: hencC; tlie petitioner having no

other reniedy iia.s hieci the instant. Writ Petition by

impugning -the oflicc order dated , 29.1.2.2016 and‘i

prayed loi' setting aside of die same being iliegai.

without jurisdiction and without lawful authority

10. .AiguiVienis heard and record perused.

I i. .Admittedly, the petitioners are civil

-i

servants and then' grievances rek-tte to the terms and
nf.
■sJtv condiiions of service, the appropi'iaie remedy ibrA

seekiitg their lydressa!, woiild sureK be tile Service:;;

Tribunal:
?(

12, . I Ins Court is barrcci under .Ariicic 212 of

the Constitution of Islamic Republic of Pakistan, 1973

take cognizance in liic nim.ter relating to the termsto

and conditions of service of a civil servant. The Apex

Court in the case ol 1..A .Sha^^^'ani ami (Mhei's vs.

Governinent of Pakistan through Secretary. Finance
(5

Division, l.slamabari and others ri991 SCMR 1041)
'2

C' and recently in .All Azhar Khan linloch’s case (20.15
:■

.':iS aV:
r-

\

aPR 7(iV<
‘i
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%

SCMl-^ 456), h;is ;iLi,ain laid down dial llio issue icLidug

!
and conditions' of service cannot beVO the 'tcrnis' :•

f;
b

entenained by a High Court either in its eoastltutional

i
inal civil jurisdiciion beingjurisdiction or in its or;g

1

barred under Article 212 ol the Constitution.'i•:
•1

of ihe above, all these WritIn viewl.v
i

I Petitions being not maintainable are hereby dismissed.
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before thf. kpk service TRIHIINA I

APPEAL NO. L\^o

PESiM;Vi \.I/
/2017/

/
Khyhfjj* Pn!<T>tnIchwo 

Scs'vfca ■!Vt;>uijul/

61-3 I/ Dr. Jamshed Saeed, Medical Officer 
KTH, Peshawar

Dlsj:-y No.

tUnivlL

I.'.‘..(Appellant)
S)bg true

Oridinal
IATTES I icVERSUS

1. The Secretary Health K.P.K, Peshawar.
2. The Director General Health K.P.K, Peshawar.
3. The Secretary Finance, KPK, Peshawar.

'5

c
(Respondents) ■-!

f
APPEAL UNDER SECTION 4 
PAKHTUNKHWA SERVICE TRIBUNAL 

AGAINST ILLEGAL RELIVING 
03.11.2016 WHEREBY THE

I?OF THE KHYBER 

- ACT, 1974 
ORDER DATED i 

APPELLANT WAS '
ILLEGALLY RELIVED FROM THE SERVICE 
AGAINST NOT TAKING ANY ACTION ON THE I 
DEPARTMENTAL APPEAL OF THE APPELLANT
WITH IN STATUTORY PERIOD OF 90 DAYS

i If-I A:

!

AND

i?'i
t
i 0.1

iPRAYER: 1

i Vi
3'

THAT ON ACCEPTANCE OF THIS APPEAL, THE ' 
IMPUGNED ORDER DATED 03.11.2016 MAY BE SET ' 
ASIDE AND ALSO DECLARE THE ORDER 03.11.2016 ’
AS UNLAWFUL, POLITICALLY MOTIVATED AND 
NOT PASSED BY THE COMPETENT AUTHORITY 
AND MAY ALSO BE DIRECTED TO RELEASE 
PAY OF THE APPELLANT. ANY OTHER REMEDY 
WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND 
APPROPRIATE THAT MAY ALSO BE AWARDED 
FAVOUR OF APPELLANT. ';

I ■^ledlto-day

/^fiT >(>.

5.
1

iv

- y1
THE if ^

A '■mIN . \

' .1

fC-I
I

b
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'RESPECTFULLY SHF.WITTtT.

FACTS:

■ ''’T"'"' n,. mcdicnl omccr
Hospital and work with full ’
03.05.20®7 is

service from 5 JO 2016 and ord^ ^ ''^signed from the
-der d d 03.1^016 is illegal,
(Copy of ,„pugned order and Article darted 5.I0.2016

J'^hyhcr 'reaching 
zeal and zest. (Copy of the order dated 

attached as Annexure-A).
/
f

/
//

motivated.
attached as Annexure-B & C).

“pp'd,T"“nT'""
granted to tJie aDDellant and m f^'ovmec ami the slay was '
but the writ peMon of he a respondents 'videjudg:^enT
Court P«hawar Te resoonH ni f of Peshawar High ’
6.5.2017. (Copy of depa^^ -ssued vacahon notice datL _

Comments are attached as Annexure-DfE""^’^^!j\/"‘'“°"

4. That thereafter, the appellant has 
august Tribunal with in 
basis of following grounds

are

no other remedy but 
time after the judgment of high 
’ i amongst others.

come to this • 
court on the

Csuginai
GROUNDS:

and matena, on record, therefore, not tenable and liable to L ^

B) The appellant illegally relived by the i
TsCTfUT incompetent and already
03 n foi? Th ^7'“ '■'°-20i6 and order was passed on

politically motivated. '

was
incompetent authority and

party as



%

i

;
1

/
/

D) That 
which is

/ no
/
'

!
E) That the appellant was not on deputation and therefore his repatriation 

rder is illegal, similarly doing away with the 
by the words “Your services

//
1

/?
I

service of the appellant
jare no longer required”. ■;

:: F) That the impugned relieving order,is basis on adminislrativ 

Which IS against the law, rules, and policy.

G) That no reasons were given the impugned relieving order and 

proper summary was moved for the said
instructions of the Govt:

H) That the impugned relieving order 

authority (Director) in the matter the 
General Health/Secretary Health 
unlawful.

! ./
e ground ; J-

i

even no 
purpose under the rules/

h
■

i r

:
was passed by the incompetent I 
competent authority is Director ' 

so the impugned order is illegal and
i

I) That the appellant has not been treated according to 1

J) That the appellant seeks 

proofs at the time of hearing.

aw and mles. 

pennission to advance others grounds and
.11

;
I

, rt is. therefore most humbly pra^'od that the ; 
appellant may be accepted as prayed for.

•ippcal of the. i

;
i

/

Appellant 
Dr. Jamshed 3aeed

THROUGH:
4 ■ >

(M.AS1F YOUSAFZAI) 
advocate SUPRE/ Ai? ;

Cepyt;;.:-;.____ ^ [iTi OURT 

KHAN)

SYED NOI<i& ALI l^UKHARI 

(ADVOCATES PESHAWAR)

______ (TAIM UR A ;rS'

if’
i-

.-,'4

-h
'kim: A1

CoPOLOrtginal Ij:
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

!

/2017Appeal No.

Health Deptt.V/SDr. Jamshed Saeed

APPLICATION FOR CONDONATION 
OF DELAY IF IN THE INSTANT APPEAL

RESPECTFULLY SHEWETH;

1. That the instant appeal is pending before this Honorable 
Tribunal in which no date has been fixed.

2. That appellant filed departmental appeal against the order dated 
03.11.2016 and the appellant also filed writ petition and the matter 
was sub-judice before the Apex Court of Province and the stay 
granted to the appellam and comments was filed by the respondents 
but thfe writ petition of the appellant was dismissed under Article 212

r
Iwas

I

vide judgment dated 25 (04.2017.

3. That the appellant file service appeal within time after the judgment 
dated 25.4.2017.

4; That the appeal of the Appellant on merit is good enough to be _ 
decideq on merits.

It is therefore mfist humbly prayed that the instant appeal may­
be decided on merit by condoning the delay to meet the ends of 
justice.

,■

'Appellant 
Dr. Jamshed Saeed

I r

THROUGH: !■

■

(M.ASIF YOUSAFZAI) 
ADVOCATE SUPREME COURT .

o (TAIMUR KL\ KHAN) 
&

SYKD NOMAN AI-1 RVIKHART

r

Coor«c h '

w

t

I
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BEFORE TITR KMYBEU PAKHTUNKMWA SERVICE TRIBUNAL, PESHAWARt

7

APPEAL NO. 480/2017
•Si .

nt ' rHealth Department.Dr. Jamshid Saeed vs
<% ..

} >n
APPLICATION FOR IMPLEADMENT OF HOSPITAL DIRECTOR AS RESPONDENT

■NO. 4 AS NECESSARY PARTY IN THE INSTANT APPEAL. ( or
I
t

« bRESPECTFULLY SITWITH

1. That the above mentioned appeal is pending before this august Tribunal and filed for 
reply on dated ^■'/iiS.O/T'

[5•.
,
I

1

2. That impugned relieving order of the appellant was passed by Hospital Director Khyber 
Teaching Hospital which was inadvertently left as respondent No. 4 in the present appeal, 
arid wants to implead as respondent No. 4 in the instant appeal.

: Jc
1C

3. That correct address of the Hospital Director is as Hospital Director MTI, KTII, 
Peshawar.

j
[•- *-’I.

r
4. It is interest of justice to implead the Hospital Director Respondent No. 4 as necessary 

party to meet the end of justice. I

1
t

It is therefore most humbly prayed that on acceptance Hospital Director 
may be Impleaded as respondent No. 4 as party and notice may be issued to meet 
the end of justice. Any other remedy which this august Tribunal may also be 
awarded in favour of the appellant.

V'I m
i

■'3 tAPPELLANT

THROUGH >•
(MUHAMMAD ASIF YOUSAFZAI) 
ADVOCATE SUPREM^^URT,

Vit
■j

TAIMUR ALIKHAN 
ADVOCATE HIGH COURT. f

' 4f «AFFIDAVIT i

miIt is affirmed that the contents of application are true and correct to best of my 
knowledge and belief and nothing has been concealed from this Honorable

r

r
i

yc copy i
j

............... / ■ ”

1' •DEPONENT I
{e:

i>civ:cc
PcsiV.war

•va
•j

'T./T-.V- >

j

V.v’..1%
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Appeal NO.480 /2017 \
\ PeiitionerDr. Jaiiished saeed ?

iV^ersus

RespondentsThe secretarv health IvPK. Peshawar and others 
h

PARAWISE rOMMENTS ON BEHALF OF RESPO_NMNT NoASq
I

Preiiniinarv obiections:-

1. The peiiiioner hasigol no cause of action and the Appeal i > not maintaiiiable.
2. 'Phe petitioner is civil servant and posting transfer is tern|is and condition of 

service has no locus standi to invoke jurisdiction of thisjHoiTble in simple

■ case of transfer j
3. ' SectioniO of civil servant Act 1973 every civil servan| shall be iiabie lo

seiwe anywhere, within or outside the province'at any tin|?; hence the apinaal 

is liable to be dismiss. |

4. The petitioner is a
from transfer to iris parent department after completion his tenure.

Rcoiav to rhcEacts:-

civi! sei-vani of Heaitii department and is not iinmunaJ

th Deparmiem his1, The petitioner is civil sei'vam and employee of Hea
services of the petitioner was transferred to ivTH Vide .HeaUli Department
Notibcation No. 10/2/SO ■(E)~il/2007 dated 03.05.2097 and was right!

relieved after completion of more than required lengili of hi.s tenure -.ervK'c

. atKTH.

2. This Para is incorrect and misconceived. Under M'llj.Aet 201 a Ho-Spiial 
Directoi- is the 'Head of institution and fully competent uijdei' the .'\ci. '■ ■ rfi

I -4
ft

3. This Para is incorrect hence denied. The appellant lias m|t filed any appeal to 

the i-epi.yinu respondents. The hicmal position is that ^ppellani ided'Wi'it 
netitioivNo. 4l93-P/20f 6.before Peshawar High coun jcslanvar v/hich was 

dismissed oii 25-04-2017 dien he died the present [appeal Alter the

dismissal-of Writ peution die appsikuu isTransferred _|/ide govenimeni of
and theKhvber 'Palehtnnkhwa ' Notificatibn' No. SO(EyB:-[l/4ff/ajH?

teg:i. C-’A..*:--’-.
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placed at the disposal' .of DfiS -ATA for further
appellant services 

posting. Annexure "‘-Vh 

4. In reply to tills Para it is

are.
’r- !

submitted that the appellant chronic litigam, 
the timk of the replying

respondents and this Honorable Couit on a simple matterjof transfer.
unwilling worker and thus wants to waste

Grounds:

A. Incorrect, the appellant is Civil servant of Health department, and was rightly 

relieved by the compereni autliority of the Hospital to parent department 
hence no illegality or irregularity is committed. j

B. Incorrect and misconceived , Under MTl Act 2015 the Hospital Director is
.!

fully empowered in the M'1'1 insfttunons hence is ordcji-s or quiet legal and 

lawful.

' C. Incori'ect hence denied, the appellant was transfcrreci; after completion of 

lenure^as his services ware no longer required.
1
i .

D. Not correct, no violation of rule and policy is coininittfed by the respondents 
and being Cvil servant was relieved to the parent departijnent after co'mpiiation 

of tenure {'9years & 6 months). I
i

1

E. Ihe appellant was relieved along with other civil servawts after completion of 

tenure (anne.vure “B”) the appellant is civil servan't and the respondent 
(Hospital Director) are fuliy compeieni to ti'ansfer or Expatriate civil 

whose services are not requii-ed in the institution.
.servants

(

F. The appellant is a civil servant and was transfeirec U-elived To his laarent
department along witii other employees and is lia^fte to be translUred

■ anywhere in the province or outside the province i.s pjrovided U/S 10 in the 

civil servant Act 1973, hence the grounds and reply or |nere and lime excuses 

just to confuse the matter and to waste time of this Hop’ble Court and just 

, grind his o'wn Exe.'
to

I.
(E fn

V ^

i

G. .A,s per para,-F above. 017I
5

i
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f ; H. As per para-F above. 

1. As per para-F above.
[

J. As per para-F above.

Prayer;

Keeping in view of the above, it is prayed! that on acceptance 

ofthe above reply, the appeal may please be dismissed and. slay order ii'any favour 

of the appellant be vacated in. the interest of Justice.

-(Oo
^eral Fteaiih Services 
[ditunicliwa, Peshawar.

Director /"

Kliyber
Responcicfit No. 02

i-
'Secrelaryj, HealtiyDepartmeni, 
Khybei- Rakhtunlhwa. Peshawar.
Respont^cnt No. Of

5
4

i
!
I
1

i

r

'

i

i
i

I
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GOVERNWENT OI= KHYBER PAKHTUNKHWA 
HEALTH DEPARTMENT i

<m Daf'id Peshawar the .lone !14, 2017i; NOTIFICATION'
I#;. 
!%■&•=- No.SQrElH-lI/4-l/2:OL7/P. WHEREAS, Dr. Jamsheci Saeed,

Medical Orriccr BS-17 was .serving as Medical Officer in Mil iCTH Peshawar

si.nce 200 7;

AND WHEREAS, Medicai Director MT! KTH, Peshawar Vies rrijievsd
Che institution vide letter No.28495-505/KTH,''£ dated 0?..il.20lo.

Viirnm fro.m
He belongs to FR D.l.Khan FATA;i:. DGHS Khyber p3kntunkhv;o has proposed him for 

of DHS FATA vide his letter No.lBOgB/S-lfl 27)
and whereas,
posting at Che disposal 
dated 05. 12.2016,f

therefore, • me- competent authorityNOW

Or. Jamshed Saeed, Medical 
foe further posting against the vacant

I*-*
Officer, B5-i7, at Che disposal df DHS

post oF'-ledica! Officerj BS-17 withIT
immediate efrecC.

SECRETARY HEALTH
KHYBER PAKHTIJNKHWA

11Enrise, of even No. & DatCi

Copy ID the:
i Accountant General, Khyber Pakhtunklvwa, Peshawar.
2. Director General, Health Services, Khyber Pakhtunkhvyaj. 

^2. Medical Director, MTI KTH Peshawar.
а. Director Health Services FATA Peshawar.
5. PS to Secretary Health, KhyDer Pakhtunkivwa,
б. Doctor concerned.

/ -y '/ /
(JHireel R^za) , 
ction omc£r{E-n)

! IT: 0
j

1

^ /
V, •:1

<

i
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' MEDICAL mcmG INSTITUTE! cv
■ ■

KH'/SSR r£^CW,V(5 ^OSPirp.L, FSSHfluJP.R 
Office of the Hospital Director

AJch ./KTH/E

LIST OF GENERAL CADRE DOCTORS (CIVIL SERVAN' 
PMOs) TRANSFbRED/SELIEVED FROM KTH TO HEAiTH
COMPLETION OFTENi.JRF

') (MCs, SMOs, 
DEPTT: AFTER

j S. No. : DesignationName of Doctor-■y Date of
tFansfer/reiievinq i 
05-11-201611 Or. Suitans Azmat; 

Barias,
■i { Principal Medical

I Officer, BPS-19

Principal Medicii 
Officer, BPS-i9

!
I !

2 ! Dr. Qs^i.Parman Ai:
! Shah,

; ?3^ii-^roie

3 Dr, Asghar Ullah 05-11-2016-Senior Medical Officer, 
BPS-IS I(

T
V'

4. Dr, lamsheed Saeed Medical 'Officer, BPS-17 | Op-il-2016
■4 5 Dr, Abdui Karim I Medical Officer, BPS-i7 0^-11-2015 

6 Dr. Muhammad Arif - | (TedicaTomcer, BPS-17
■> •

f1 2 ! Dr. Waten Muhammad Medical Officer, FpTT7^'^2|-6~7-2016 

i Medice! Officer. 8PS^T7~!~o|^-OS^^S 

i Med'lcaToffi^r, BPS’-’l^TiiirOQ^^

6 i Dr. Shakir'Ali

s I Dr. Zahid Hanif 1
!

-I'T10 i Dr. Uzma Rasooi Medical Officer, BPS-17 | 06-10-2016'

/:

- , Hospital Director 
,i MTI, KTH, PeshawarV V\

7 ~) i.'
.-..T

caJJ
1rt.-s u ji

yy/ _
C/fi

T

5
'9
7i

i
!
i
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BEFORE THE KPK SERVICE TRIBUNAL PESmWAR

Appeal NO. 480/2017

Dr. Jamshed Sa'eed .
'

Appellant

VS

MTIKTH and others.

Respondents

WRITTEN REPLY ON BEHALF OF IMPLEADED RESPONDENT MTI KTH.

. Preliminary Obiections;-

1. The appellant has got no cause of action and the Appeal is no;t maintainable.

2. The appellant has no locus standi to invoke jurisdiction of tjais Kon’ble in simple 

case of transfer!
3. The appellant has concealed material facts from this Hon’ble Tribunal.
4. The appellant is a civil servant of health department & is im‘mune from transfer to

i

his parent department after completion of his tenure. }

5. That the instant appeal is time barred.

6. That the matter relates to terms and condition of service.

7. The appellant has not made any representation with the replyjing respondents.

^ %

Reply to the Facts:-

1. Para no; I is incorrect, false & misconceived , hence denied. The appellant is civil 

servant and was transferred to KTH vide health department notification No 

10/2/SO(E)-n/2007 Dated 03-05-2007 till 03-11-2016. His performance in the 

institution was not satisfactory and;,was./badly involved in| politics and creating 

hurdles in the smooth Function on institution under MTI Act|2015.

2. Para no. 2 is false, misconceived & concocted, hence denied with vehemence. He 

is civil servant and was rightly relieved from KTH after jcoinpletion of tenure.

Presently the hospital is performing function under MTI Ajel 2015 & option was
\

to the. civil servant for absorption, in the institution, but the appellantgiven

f



\
\

# : • .r v<;i-

preferred to be . employee of health department he waj> rightly relieved by 

competent autliority as his. service were no more required td KTH. Moreover after 
the dismissal of the Writ Petition the appellant is transfeijred and placed at the 

disposal of DHs FATA for further posting by the competent authority vide 

- Secretary Notification No.SO.(E)/H-II/4-l/2017/P dated |4.06.2017to Director 

FATA for further posting (Annexure “A”).

3. Para no 3 is incorrect, hence denied. The appellant lias neither opted for 

absorptions nor approached to any proper forum in time as the appellant has never 

made any representation to the replying respondent. Therefore the instant appeal is 

not maintainable. Moreover the appellant has illegally occupied room in Doctor 

- hostel & inspite of several notification for vacating the same to the legal allottee.
»
I

4. Para No. 4 is incorrect, hence denied. The appellant has not filed the instant appeal 
in accordance with law therefore the same is not maintainable. Detail reply lias 
already been given in the preceding paras

On Grounds

a. Incorrect, hence denied. Being a civil servant Medical bfficer BPS 17, after

completion of the tenure, the appellant was relieved by the competent authority to
1

the parent department hence no irregularity or any illegalip/ whatsoever has been 

committed by the respondents. Hospital director being head of the institution is 

very much competent to transfer the service of medical officer (civil servant) to 

the provincial govt. Moreover the appellant has not opted for the same.

•f

b. Incorrect, hence denied. The appellant has legally relievjed by the competent 

authority moreover repatriation or transfer is competency clj" the hospital authority 

and the appellant is a civil servant and transfer is the temi &condition of the 

service under civil servant Act.

c. Incorrect, hence denied the appellanfwas transferred after completion of tenure as 

his service under ware no longer required.

O'
O,d. Incorrect, hence denied no violation of rule and .policy j is committed by the 

respondents and being civil servant was relieved to the parent department after 

completion of tenure (9 year & 6 montlis).

*5

e. The appellant was relieved along the other civil servants after completion of his 

■tenure (annexure “B”) Not correct, hence denied. Appellant has civil servant and
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i the respondent .(hospital Director) are-hilly competent to traiisferor repatriate civil 

servants who service are not required in the institution. ;

f-j. These grounds are totally incorrect and misconceived. The transfer- of appellant 
has been made in accordance with law, after completion of 10 years in the MTl 

; KTH. and health department being his parent departmjent has rightly been 

repatriation/posted by the authority, because his seivice wjere no more required. 
Appellant is Civil Servant and as proyidcd u/s 10 of the Civil Servant Act 1973
applicable to the case of appellant, that he is liable to serve anyw'here within the

1 'province or outside the province hence, he can’t claim anyj exemption there from 

on the only ground that he has spent some time in MTI KTH and now he will be 

there without offering any option for absorption.
i
I

■ It is, therefore humbly prayed that on acceptance of the above reply, 
the appeal may please be dismissed and stay order if any granted in favour of the 

appellant be vacated in the interest of justice. •

s

Impleaded Respondent MJIJITH

!•
s

3--7 ,Through
MuzaWtmljKh 
ASC, Pesha war.

an,
!
!

f

!
;
1

I
I
!

.

\
t
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BEFORE THE KPk SERVICE TRIRTJNAT. PESHAWAR

i

'r '
I

Appeal NO. 480/2017

Dr. Jamshed Saeed

; Appellant

VS

MTI KTH and others.

I Respondents
iI
iAFFIDAVIT.

I, Dr.^Inayat Ullah Incharge Letigation MTI KTH Peshawar, db.ljereby solemnly affirm 

•and-declare that the content of the accompanying reply are true and correct to the best of my 

. loiowledge: and belief and nothing has been concealed from 

Tribunal. .• ^
this -plon’ble

Identified by:

(MuzamlHil Khan) 
ASC, Peshawar.

i

.1
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GOVERNMENT OF KHYBER PAK;HTUNKHWA 
HEALTH DEPARTMENT

Dated Peshawar.the June 14, 2017
NOTIFICATION

WHEREAS, Dr. Jamshed. Saeed, 

Medical Officer BS-l? was serving as Medical Officer in MTI KTH Peshawar 

since 2007;

AND WHEREAS, Medical Director MTI KTH, Peshawar has relieved him 
from the institution vide letter No.28495'505/KTH/E dated 03.11.2016. 

He belongs to FR D.I.Khan FATA;

No.SOfE'^H-II/4-l/2017/P.

AND WHEREAS, DGHS Khyber Pakhtunkhwa has (proposed him for 
posting at the disposal of DHS FATA vide his letter rjjo.l8083/E-tCJ-27) 

dated 05.12.2016; j

NOW THEREFORE,- the competent authority is pleased to post

Dr. Jamshed Saeed, Medical Officer, BS-17, at the disposal of DHS FATA
------------—

for further posting against the vacant post of Medical (Officer, BS-17 with 

immediate effect. }

LSECRETARY HEALTH 
KHYBER pAkHTUNKHWA

i
Endst. of even No. & Date.

Copy to the:

1. Accountant General, Khyber Pakhtunkhwa, Peshawar.
- 2. Director General, Health Services, Khyber Pakhtubkhwa, 

3, Medical Director, MTI KTH Peshawar.
4,. Director Health Services FATA Peshawar.
5, PS to Secretary Health, Khyber Pakhtunkhwa.
6. Doctor concerned.

fjibreel
ction Officer (E-II)

‘

■

1
2
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BEFORE THE KPK, SFRVTrE TRIBUNAL, FESHAWAR,

Service Appeal No. 480/2017

Govt: of KPK.VSDrJamshed Saeed

RE JOINDER ON BEHALF OF APPELLANT

RESPECTFllTJ.Y SHEWETH: 
Preliminary Objections: !

I

All objections raised by the respondents are incprrect and baseless. 
Rather the respondents are estopped to raise a^^iy objection due to 
their own conduct.

(1-7)

f
I

iFACTS;

1. Incorrect, the appellant was wrongly relieved by the Hospital Director 
which is not only incompetent authority for the appellant but also 
resigned from his post before passing the impugned order of relieving ot 
the appellant as the appellant is the civil seiwantjand the competent 
authority for the appellant is the Secretaiy Health apd not the Hospital 
Director as per letter dated 6.10.2017 of Health j Depth RPK Civil 
servant working in MTIs cannot be dislodged from VlTls by the Medical 
Director/Hospital Director/ Dean but can be repatriated by the Health 
department only with the approval of the competent (luthority. Moreover 
he was not relived on the basis of tenure as other officials have served 
more than appellant in KTH but he was'politically victimized as the 
appellant has filed Writ in the Honourable Peshawar High Court 
Peshawar for the Professional allowance on which tlfo Hospital Director 
became annoyed and relieved him the KTH withoi;.it lawful authority. 
Furthermore the appellant is performing his duty to best of his ability 
and as the Chief Convener of All Medical Officers Fjorum he is working 
for the legal rights of MOs and did not create any huj-dle s in the smooth 
function on Institution. (Copy of documents are attached as anneKure-

i

Rl) i.

2. Incorrect, the appellant was wrongly relieved by the Hospital Director 
which is not only incompetent authority for the ^appellant but also 

^ resigned from his post before passing the impugned grder of relieving of
' the appellant as the appellant is the civil servant -and the competent

authority for the appellant is the Secretai-y Health apd not the Hospital 
Director as per letter dated 6.10.2017 of Health ;Deptt- KPK Civil
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m
servant working in MTls cannot be dislodged from AHTIs by the Medical 
Director/Hospital Director/ Dean but can be repatriated by the Health 
department only with the approval of the competent authority. Moreover 
the writ petition No.4193-P/2016 was not dismissedjon merit but as the 
term and condition of the appellant was involved in the that writ petition 
due to which the writ petition was dismissed under Ajrticle-212 on which 
the appellant field Service Appeal No. 480/2017 in I'he proper forum i.e 
Service Tribunal and as the reliving order dated 3.11.2016 was passed 
by the incompetent authority therefore august Tribunal suspended the 
impugned order on dated 18.5.2017and further pjosting order dated 

14.6.2017 during the suspension of impugned order 3j.l 1.2016 is amount 
to Contempt of Court of this august Tribunal. |

cii--’

3. Incorrect. The appellant has filed proper departmen’tal appeal which is 
annexed as Annexure-D with the appeal. Moreover the appellant did not 
occupy the room illegally but he is performing his duty in the Institution 
and staying in Doctor Hostel is his right as the room |was legally allotted 

to the appellant. I

4. Incorrect. The appellant has good cause of action! to file the instant 
appeal. j

GROUNDS;
I

A. Incorrect. The appellant was not relived on thejbasis of tenure as 
other officials have served more than appellant in KTH but he was 
politically victimized as the appellant has filed Writ in the 
Honourable Peshawar High Court Peshawar for the Professional 
allowance on which the Hospital Director became annoyed and 
relieved him the KTH without lawful authority. Moreover the 
appellant was.wrongly relieved by the Hospital Di|rector which is not 
only the incompetent authority for the appellant! but also resigned 
from his post before passing the impugned order iof relieving of the 
appellant as the appellant is the civil servant £‘nd the competent 
authority for the appellant is the Secretary Health and not the 
Hospital Director.

B. Incorrect, the appellant was wrongly relievedj by the Hospital
Director which is not only the incompetent authority for the appellant 
but also resigned from his post before passing the jimpugned order of 
relieving of the appellant as the appellant is the ciyil servant and the 
competent authority for the appellant is the SecretAty Health and not 
the Hospital Director. \

I

C. Incorrect. While para C of tire appeal is correct.

D. Incorrect. While para D of the appeal is correct.
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E. Incon-ect. the appellant was wrongly relieved by the Hospital
Director which is not only the competent authority for the appellant 
but also resigned from his post before passing thej impugned order of 
relieving of the appellant as the appellant is the civil servant and the 
competent authority for the appellant is the Secretary Health and not 
the Hospital Director. j

F. Incorrect. The appellant was w'rongly relieved by the incompetent 
authority which has no legal effect at all.

G. As per para-F above.

H. As per para-F above.

I. As per para-F above.

J. As per para-F above.

.V

!

It is, therefore, most humbly prayed the appejal of appellant may 
kindly be accepted as prayed for.

APPELLANT

5Through:I

IVI.ASIFYO;US^^ 
ADVOCATE SUF/Rpm^ URT

&i
(TAIMUR

ADVOCATE FilIGH COURT

AFFIDAVIT

It is affirmed and declared that the contents of rejoinder a^e true and correct 
to the best of my knowledge and belief

<i4
DEPONENTATTS STED 

Oath Co' hmir-sioner
Zafi0or%nni 

Distf. Cottjii&^a-War

mi ’

1

l
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Ust of D.B -I c
Ahmad H

ARUgments

3Ses fixed for 30.11.2dl7, before the Chairman and Mr. 

3ssan(E} KPK Service Tribuant Peshawar. c *)
1^

1. 640/15
2. 537/17
3. 465/17

6d'jc.it!on
Health

Issa Dad (29)
S,artaj(S) >
Shams ul T3j_(5)„--:> /

^ooh ul ^^nJ5)_7-^- 
f Dr, Jahish^d Saced ]

. Or Rasfiid Ahmad (1)
Sycd Roidar shah 
Mehnaz Begum 
N e e I a m 
Fazal-I* Qadir 
Dr Qoser Zaman (1)
Sher Kama! (2)
Umbaras khan 
Muhammad Nasvaz 
Ghazala Abreen (4)

'Mashaa! khan 
Din Mohammad 
f.lumlikat 
Zabia Khan 
Noor Rahim 
Awal Badshah
Dr Ali Roz'Q 
Amina Jan 
Dr Misal khan (1)
Dr Abdul Ghafoor 
Hazral Younas 
Amir Hussain 
Dr Rizvvan Ulbh

f

do

Q5. 4S0/17_J
do-
do
doG.roTg/io)

' 7. 458/17 
S, 1.104/16
9. 723/15
10. 13S4/15 
11.S46/15 
12. 284/04 
1.3.673/15 .
14. 1942/11
15. 640/11
16. 349/14 
17.693/14 

■IS. 1356/09
19. 20/14
20. 1160/10 
21. 1S30/11 
22.850/13
23. 13SO/13
24. 149S/13
25. 150/14 
26.704/1,6 
27.805/16
28. 1134/14 .
29. 13SS/14
30. 1178/16
31. 512/17 
32.. 620/17 ■ 
33. 694/17
34.667/16
3.5. 304/17 
36. 262/17 

■ 37. 2S4/17 
3S. 1071/12

do
Health

• do
do
do
Education 
SMBR 
Education 

_ . Education 
Education
do
do
Education
Education
do
Health
do
do
do
Fiance
Health
do
Health
SMBR
Education

M 1)42 '
Ssjid Saleem 
Ikram UHah
Shanaba;khan

tvorn'i!
• E ducat io^n 
Health 
Education 
Police
Ed'Ucarion

AhmadDr Hussatn 
Zenat Ara 
Khan Mir 
MahJjra
Muhammad Zaman 
Mu;eob ur Rehman (1)

R eadirr

Scanned by CaniScanner
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I^HYppp PAKHTUNKHWA.SERVICE 

trtruaI..PESHAWAR..

Appeal No. 458/2017

Da.te of rnstitut'ron ...

Date of Decision

RFFORETHEH Uht'i

f \ ' 'Akt'i \//.:
i\

. A

//
■ ;N:12.05.2017 Yw A:-v

■•-A-.-,...

30.11.2017

Syed Roidar Shah
Clinica! TechnicianCPharmacy), as well as
(President Provincial Paramedic Association d . ,
President Para 
PresBritly posted at MTl^LRH

/

t

Peshawar.
(Appellant)/

;

\/ER5,US

Pakhtunkhwa through Secretary
Peshawar and i

(Respondents)

/
The Go\'t; of Khyber

Health Department,
others.

1. Civil Secretariat,

MR. SHUMAIL AHMAD BUTT 

Advocate

MR. MUZAMMTL khan.
Legal Advisor

3AVED IQBAL GULBELA, 
Legal Advisor

MR. USMAN GHANI 
District Attorney 

respondents.

'1 For appellant.

For respondent no.4

For respondent no.4.MR.

officialFor!

0^

%%CH AIRMAN 

' V^'EMBER(Executive)NIAZ MUHAMMAD KHAN, 
MR.'AHMAD HA5SAN;
MR.

ATlloSlED
/
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HIDGMENT# •

MTa7 MUHAMMAD KHAN, CHAIRMAN^

This iudgf^ent shall dispose of the instant service

. '465/2017connected service appeals noappeal as well as
466/2017 entitled Murad All, no.

468/2017 entitled
entitled Shams-Ut-Taj, no

entitled Muhammad All no.
467/2017 

Muhammad Riaz Barki, no. 

■ Gharui, no. 470/2017 

entitled Rooh-ul-Amin no. 

534/2017

entitled Shahid Masih 

532/2017
469/2017

entitled Mujahid Azim, no.

533/2017 entitled Niaz Muhammad,

535/2017 entitledentitled Yaqoob Masih, no

entitled Noor Rehman, 537/2017
no.

536/2017no.Hamayun
. 539/2017538/2017 Imdad Ullah, no

entitled Ms. Sajida Parveen,
entitled Sartaj, no

, 540/2017entitled Dohar Ali, no
, 542/2017 entitledentitled Ms. Gulshan Ara,.no

543/2017 entitled Ms.
no. 541/2017

Sumbal Firdous
Aster

noMs.
. 511/2017544/2017 entitled Bilqees Rana, no

527/2017
Shaheen, no.

.entitled Muhammad Asim, no. 

and no. 552/2017 entitled Farrukh 3alil as

entitled Isam Gul

similar questions of

involved therein.law and facts are

attested



heardfor the partieslearned counselof theArguments 

and record perused./

order datedFACIS

3 The appe"ants
through an

tmental appea's on
transferredwere

filed deparwhich they09.02.2016 against onv,ht petition

Peshav^^^ 

the

of Article-212 of

filedappeilar^^^and then the23.02.2016 

17.02.2016 

through its judgment 

on the ground

worthy Peshawar High Court,

25.04.2017 dismissed
and the

dated

of jurisdiction

of the Islamic 

■ filed

\n vievv
andof Pakistan 

appeals

petition ir Republic
Constitution

they

on
the serviceinstantthe
thereafter

12.05.2017.

counsel
that delay m

confusion qua

impugned ^

arguedfor the appe"a'^'^

appeals 

Service 

there was

4. Learned

present
due towas

service
thefiling

jurisdiction 

transfer orders

AS inTribunal.
of the V^est Pakistan 

misled the 

That the

mentioned

of the civil

of a law i.emention
which 

redressal- 

the above 

and conditions

Act 1958(^Maintenance)

the forum
Essential Services 

appellants 

appellants

Act did not

for
in choosing

believed that
in good faith 

fall within the terms

AT'TESTEr



I’

I--- ;

r1 m . ThatTribunal had no iurisdiction

good faith and with due- 

redressal of their remedy 

Court but unfortunately

/servants and therefore, this

then bonafidely, in! // the appellants

diligence preferred writ petition forit

the
Highbefore the worthy Peshawar

could not ho,for the. ,ords.ips 0, .ne .eshswa,

Peshawar High Court

writ petition .fnr

same

High Court and the 

15.07.2017

vide order dated 

want of
dismissed the 

He further argued
thealongwithtliat

Tribunal the appellants 

under Section-14 of 

contended that under

iurisdiction.
oiemotandum of appeals before this

V*'

condonation of delayforfiled applications 

th6 Llpnitation 

Section-14

Act 1908. He next 

of the Limitation

with due diligence

Act pursuing remedy before

and good faith is an

He next
forumwrong

established ground 

contended .that such good

i of celey.for condonation

faith and due diligence can be

argued by himof. the casethe circumstancesfromgathered which would 

were misled and then

such in naturewereThe circumstancesabove.
that the appellants 

of the Hon'ble
result in presuming

Peshawar High Court, 

in order to augment 

2017 PLC

knocked the door

counsel for the appellants
they 

The learned
judgments reported asrelied, upon the

2007 PLC (C.S) 870. The
his stance

learned counsel for
(C.S) 692 and
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merits byi '' 7#, argued the appeal onthe appellant then also 

highlighting

West Pakistan Essentiai

not authorized under
that the Government was

Act, 1958Services (Maintenance)
the

in force at thatthe said law was into transfer the appfjlants as

. He particularly referred to Section-4

to argue that in .

of the Act in this/

time

regard. He then went on

' transfers/postings policy 

of the Association

in accordance with the

the officeof the Government, 

could not be transferred

That some

, That most
Bearers

of the
Office Bearers, 

hich could also not be transferred out

Provincial Government.

that all

areof the appellants

menials wappellants are

the Policy of the 

orders speak on

of the District as per 

the impugned
their own

not approved by
That

transfers were made as 

law and also by so

i which is

of the Superior Courts, 

void orders and no

punishment

many judgments

thereforethe impugned orders are

shall run against the
That

void orders which is an
limitation, at all 

admitted position of law at present.

pendents argued 

barred. That the 

learned counsel for the 

passed under

judgment the writ,

other hand Legal Advisor for res

hopelessly time

service by the 

2017 PLC (C.S) 692 

as in the same

On the

that the present appeals
1-

judgment pressed 

appellants reported as 

dissimilar circumstances

■ 5.

are

into
W3S

4
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IM
0 for treating the 

is not the case here, 

relied upon judgment reported as

departmental authority
.i was sent back to the

departmentar appeal which is■ F same as

Learned Legal Advisor also
that .limitation

seriously and not lightly.

filing of

support of his arguments
2010 SCMR 1982 ih

which should be takenis an issue
further argued that

learned Legal Advisor 

departmental appeal 

manifests

The on 23.02.2016 itselfby the appellants
was ofthat the matter 

of civil servants

ti knewthat the appellants
and after the

and conditions0,, one of the terms 

filing of that departmental appeal

to Section-4 of the

instead the appellants

bound towereappellants

Khyber Pakhtunkhwa

filed the writ
have had recourse

Service Tribunal 1974 but

the Peshawar
which was notHigh Court

beforepetition 

allowed.

6. The learned
official respondents 

is defective as the 

and under Rule- 

Servants

forDistrict Attorney

departmenta.1 appeal is 

the appellants jointly
veryargued that the

filed by all, same was
Government

allowed. He further 

of delay is moved

Pakhtunkhwa

1986 joint appeal is not ai
of the Khyber. 3(2)

(Appeal) Rules
ued that the application for condonation

arg 1908 but under 

Service Tribunal Act,

Actof the LimitationSection-14. under

section-9 of
Ai ; '■

Khyber Pakhtunkhwa

. . •
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•r. not applicable in the proceedings before

already given judgments 

"Mom/n Khdn-vs- 

entitled 'Vaheerullah-vs-

, *
^974 Section-14 is

this Tribunal. That this Tribunal has

1395/2013 entitledin two appeals No.

Government" and No. T396/2013

which the effect of judgment 

been discussed and the
Government" on 28.11-2017 in

2017 PLC(C.S) 692 hasreported as
condoned doe to pursoing the case before

period was not

forum. He further
were toargued that the appellants

delay which has not been done by
wrong

expl^jn each and every day

the appellants.

rniMri US10N_.
whether the present 

this Tribunal cannot

first to decide 

and if not then

This Tribunal is

within time
7.

appeals are
forappeals. The pivotal question

is whether pursuing a 

vaiid ground for condonation 

1. The application

-14 of the

the merits of thediscuss

reach the conclusion isdetermination to

case before a wrong forum is a

appellate jurisdiction.
for ■

of delay in 

condonation of delay is 

■ Limitation Act, 1908

is moved under' section 

. Though SecBoh-14 is not applicable in

Tribunal. The august Supreme 

r Bench reported as
before this

in the judgment of Large

discussing the applicability

the proceedings 

Court of Pakistan 

2016 PLD 872 while
of Section-14
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of Section-14 

all appeals even 

in the said very

Act h»s decided .that provision

not applicable in

‘•'w;.
,’T of the Limitation

i
Limitation Act are

normal Civil Courts
of the.r

■>

But again in
/ -before the

wherever Secion-5 of the Uhoitation( it is heid thatjudgment in 5ectiom-l4 of the 

the sufficient 

Court

the reasons given
Act is applicable then

for decidinginto consideration

judgment the august Supreme

many judgments

Act can be taken;1
, In the said very

while discussing 

Court of Pakistan prior 

ail by declaring

cause of the august 

resolved theof Pakistan
inr to 2016 has

■XSupreme as perjudgments 

Bench the august
many

forissue once
of the larger

allowed the condonation
the judgment 

Court of Pakistan 

ground of pursuing 

and the

incurium- In on' 1
has

Supreme faith and duethe remedy in good
the hascourt of Pakistanaugust Supreme
diligence 

further held, in

case inthat , pursuingjudgmentthat very
cannot be presumed to be pursuin, i

valid and sufficient

of delay 

ir counsel for

by the

forum per se

and due diligence
wrong

unless the
good faith for condonation

in the appiication
reasons are given

misled the party.
that matter theiror for

which relied upon 

as 2007 PLC(C.S) 870 is 

Bench mentioned

true
C«¥^^jDrlgmal

The judgmentforum

ppellant reported 

the judgment

wrongchoosing

counsel for the a 

also discussed In
of larger

ATT'Pcr'-'.
-■ 3 ? V-- ■r^
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above. This judgment has now merged in to the judgment of

the larger Bench. Now we are to see whether the appellants

■have mentioned any ground in the application for condonation

of delay which misled them or their counsel to choose wrong

forum. If we go through the applications for condonation of

delay in these appeals there is only general mention of the

appellants pursuing the case innocently and bonafidly. No
\

particulars of the circumstances which misted the appellants 

to choose the wrong forun\ are mentioned. The learned 

counsel for the appellants today added the ground which 

misled the appellants for choosing the wrong forum but this 

ground is not available in the applications for condonation of 

delay. The august Supreme Court of Pakistan in that very
. 3

judgment has also cited certain examples of misleading the 

counsel or his client by formulating two questions on this very

I ■
I

f

subject. In question No.2 regarding wrong advice of the 

counsel for the appellant pursuing the -remedy before the 

' forum their lordship have added that the person■ wrong

seeking condonation of delay must explain delay of each and 

day and should establish that the delay was caused by 

beyond control of that person (or counsel) and that—■ ^ reasons

'he was not indolent, negligent or careless in initiating and

a every
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pursuing the actionable right which had accrued in his favour. 

Mere incompetence of the counsel, inadvertence, negligence 

or ignorance of law is held to be no ground. One of such 

examples given by their lordships is that of drawing the 

decree sheet by the trial court as to valuation for the 

purpose of appeal due to which a counsel was misled into

J:

;

1
i wrong
k

t-

choosing the appellate forum was a valid ground. In this very

has not been approved to be ajudgment actus-curiae. per se

sweeping ground for condonation of delay while answering 

3. So in the light the judgment of the Larger 

have failed to mention the specific

question no.

Bench the appellants 

ground in the application for condonation which misled them

or their counsel for approaching a wrong forum. Secondly, if

arguments of the learned counsel for the appellants are

are to see whether that 

their counsel to

the

made part of this application then 

ground really misled the appellants or 

approach the proper forum.

we

As discussed above the crux of

is thatthe arguments of the learned counsel for the appellant

believing because theithe appellants/counsel'were misled in

had mentioned Act of 1958 which Act wasimpugned order

of the terms and conditions of the civil servants andnot part
4^

th^y approached the worthy Peshawar High Court. Ifhence,
«attestbd

ATT ; • T r-v7 g

I7-7If
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■ M said order has simply■ go through the impugned order thewe
H- very much part

civil servants under the

civil

•f transferred the appellants. The transfers are

and condition of theof the termsin Civil Servants Act 1973. If any

in exercise of any of the 

Pakhtunkhwa Civil

Khyber Pakhtunkhwa/

servant is transferred wrongly or m _

than the Khyberpowers given other

Servants Act,

There arises no question of any

1973 the matter still remain's that of transfer.

misleading that how transfer

than Civil Servants Act or’the basis of a law/rules other

under fell outside the purview of this Tribunal.

the basis of

on

Rules there-
transferred on

law or rules which give
day the civil servants are 

notifications, by applying wrong

Every

wrong
challenge the same 

wrong law

the Civil Servants toof action to 

this Tribunal. Mentioning of any right or
cause

before
of the order is

2017 PLC (C.S) 692 .

to the

if the net outcomemisleads any personnever

judgment reported astransfer. So far as
has got no applicationis concerned that judgment

for the reason that in
in the said judgment the 

consider the writ
present appeal 

departmental
directed toauthority was

this judgment. Secondly in

t considered. And if there

petition as departmental appeal

er Bench was nothe judgment of larg 

'is any discordance between judgments of the august Supreme

AT

I-•—Wl
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' /
’k; / Court of Pakistan the one of larger Bench shall prevail. The

I learned counsel has also not been able to convince this

Tribunal that how the transfer orders are void and no

limitation shall rdn in these appeals. All illegal orders are not

void orders as is jurisprudentially settled. The objection of\
?

learned District Attorney as to joint appeal is not fatal as no

penal consequences are mentioned and at the most it is

. directory.

This Tribunal is therefore, of the view that no sufficient 

has been shown by the appellants in pursuing their 

cases before a wrong forum and the application for 

condonation of delay cannot be accepted. All these appeals 

being time barred are dismissed. Parties are left to bear their 

own costs. File be consigned to the record room.

8.

cause

t
\
i

it

(NIAZ MUHAMMAD KHAN) 

CHAIRMAN1

(AHMAD HASSAN) 

MEMBER
ANNOUNCED
30.11.2017

o? Approved For Reporting
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL.PESHAWAR
I

i •;
Appeal No. 480/2017

I «*.

Date of Institution . .■ 18.05,2017 ■■

Date of Decision 15.12.2017-;

Dr. Jamshed Saeed, Medical Officer, KTH, Peshawar. :
(Appellant)

I

VERSUS

The Secretary Health Khyber Pakhtunkhwa, Peshawar and 3 others.
(Resporidents)

1. I

/ I

r
MR. JAIPUR ALI KHAN, 
Advocate For appellant. t

MR. USMAN GHANl, 
District Attorney For respondents.

MR. AHMAD HAS SAN,
MR. MUHAMMAD AMIN KHAN KUNDI

. MEMBER(Executive) 
MEMBER(Judicial). t

i,'

JUDGMENTI II

AHMAD HASSAN. MEMBER.- Arguments of the learned counsel fra
^“7/

♦the parties heard and record perused.

\J FACTS

The brief facts are that the appellant is serving as Medical Officer in^Vja
t

KTH. Due to some administrative issues the appellant was illegally relieved by 

the incompetent authority! vide order dated 0,3.11.2016 and his pay was also 

illegally stopped. ^lospital Director tendered resignation, on 05.10.2016, while 

transfer order was issued on 03.11.2016, despite the fact he was not competent to 

pass such orders. He preferred departmental appeal on 10.11.2016 and also filed 

Writ Petition on 4193-P/2016 in Peshawar High Court, Peshawar which was

2.

I

1

♦

L j
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. 2

4? I

I
•' I

dismissed vide judgment dated 25.04.2017 for want of jurisdiction, hence, the

instant service appeal on 24.05.2017

ARGUMENTS
I

Learned counsel for the appellant argued that vide impugned order dated

03.11.2016 he, was relieved .of. his duties from KTH- Peshawar by Hospital

Director MTL KTH. He further argued that the Hospital Director was not

competent to pass such orders. Being a civil servant ppsting/transfer of the

appellant was the domain of Health Elepartinent. It js further substantiated by the '

fact that initial posting ord,er of the appellant dated 03.05.2007 was issued by the

Health Department. Moreover, under Section-13 of the .Khyber Pakhtunkhwa

Medical Teaching Institution Reforms Act, 2015 the Hospital Director does not 
' ' • , ( '

enjoy powers of postinp/transfers. He .also relied on Section-16 of the above 

Act. In addition to above the. Health Department vide order dated 

06.10.2017clarified that civil servants working in MTIs,. cannot be dislodged 

from MTIs by Medical Director/Hospital Director/Dean but can be repatriated 

by Health Department only with the approval of the competent authority.

3.

I

7

7 9 • ♦/ I'

On the other harld learned District Attorney argued that through 

impugned order dated 03.11.2016 service of the appellant, were placed at the 

disposal of the Health Department being a civil servant, as such it is not 

posting/transfer order. As his services were more required .in KTH and after 

having completed normal tenure of posting was repatriated to his parent 

department. That he has not been absorbed in MTI, KTH. Under Section-10 of 

Civil Servant Act, 1973, a civil servant is required to serve 

province, hence, there is no illegality in the said 6rder.

4.

1

^here in the
.-W'f.

^^shaw&r

i r
b
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I

CONCLUSION.
1

♦Careful perusal of record would reveal that vide order dated 03.05.2007'5.
I

the appellant was posted Medical Officer by respondeht,no.l . There is hardly 

any confusion abput the status of the appellant being a civil servant and 

respondent no.l is competent to'issue pbstihg/transfer' order. It has not been

«•

disputed by the learned counsel for the respondents. Moreover, under Section-13
I

of the IChyber Pakhtunkhwa Medical Teaching Institution Refonns Act, 2015

Hospital Director does not enjoy powers of posting/transfer.. As order has been
I

issued by the incompetent authority so the same is void: ab-initio. Hence, no

limitation runs against a void order. Our stance is further substantiated by the

Health Department letter .dated 06.10.2017. Moreover, powers pertaining to 

appointment terms and conditions of service etc. of employees borne on the

strength of the MTI are vested in Board of Governors asTrovided in Section-7 of
I

the above Act.
I

As a sequel to above, the appeal is accepted and the impugned or^er is set 

aside. Parties are left to bear their own costs. File be consigned to the record

6.

room.
I

(AHMAD HASSAN) 
MEMBER

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

I
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

. Misc: Application No. .

- -IN.'

Service Appeal No. 480/2018

2018

Hospital Director & others

VS
Dr. Jamsheed Saeed and others

WRITTEN STATEMENTS / REPLY ON BEHALF OF

RESPONDENT NO. 1 (DR JAMSHEED SAEED)

Respectfully Sheweth;

PRELIMINARY OBJECTION:-

That the applicant has locus standi to file an application 

under 12(2) CPC.
1)

2) That the remedy under 12(2) CPC available under KPK 

Service Tribunal 1974 .

3) That under 12(2) CPC is barred by law and liable to .be 

rejected.

4) That the applicant should challenged the judgment dated 

15/12/2017 before the Supreme Court of Pakistan in 

time, but intentionally the applicant filed the instant 

application in order to enhance the perioid of limitiation

f



r> .* o

for filing appeal before Supreme Court of Pakistan in 

the instant application is dismissed and just to avoid 

the implementation judgment dated 15/5/2015 in appeal 
No. 480/2017.

case

PARA WISE REPL Y TO APPLICA TION.
1. Pertain to record.

2. Pertain to record, however it is mentioned here by 

submitting the reply by the applicant in the civil 

appeal 480/2017, the applicant admitted that the 

applicant has knowledge about the proceeding of 

the case.

3. It is correct that service appeals Sartaj (8), service 

appeals Shamsul Taj (5) and service appeals of 

Roohulamin (5) were dismissed by this Hon’able 

Tribunal on basis of limitation and the 

appeal of the respondent was adjourned by his 

council in the presence of the applicant which 

means the applicant has knowledge about the next 

date of hearing in the case of the respondent.

service

4. That hon’able member who accepted the case of 

respondent was also present in the bench 

comprising of worthy Chairman and member who

dismissed the cases, moreover the learned Govt: 

pleader.who perused the case of the respondent 

was also present in those cases who were 

dismissed.



5. Incorrect, the respondent No. 1 did not conceal 

facts from this Hon’able Tribunal in service appeal 
480/2017.

6. Incorrect, each and every case has its own facts 

and legal point and it can be deicide on that point. 

It is pertinent to mentioned here that other appeals 

were dismissed on the ground of limitation and the 

same point of limitation was also rise by this 

Hon’able Tribunal, but as the impugned order in 

respect of respondent No. 1 was passed by 

incompetent authority hence vide order and 

limitation does not run against such like order.

7. Incorrect. The respondent No. 1 did not make any 

mis-representation and did not mislead this 

Hon’able Tribunal.

It is therefore humbly prayed that on 

acceptance of this application, this Honourable 

Tribunal may kindly be dismissed the application 

under 12(2) with coast.

RespondenTNo. 1

Through;

Taimur All Khan

Advocate High Court.

AFFIDAVIT

It do hereby solemnly affirm that the. contents of this Reply is 

true and correct to the best of my knowledge and belief and 

nothing has been conc^aTei'|^m this Hon’ble-Tribunal.

\ DEPONENT
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