e L .
g 108.05.2019 o Noneupre_s_ehtson'- behalf of:thespetitioner: Mr. Usmaritha_’ni;}}
s District Attorney for..the-,.respondents.‘,present. *Notice be issued to
v ... petitioner and his-.eounsé_l.for attendahce for 25.06.2019 before S.B.
UV A7 73 70 s S (MUHAMMA MIN/KHAN KUNDI)
SR L MEMBER
25.06.2019 None present on behalf of the petitioner. Addl: AG for
| respondents present. Fresh notices be issued to the petitioner for
appearance. Case to come up for further proceedings on
21.08.2019 before S.B. _ o
(Ahmag Hassan) o
Member : |
21.08.2019 * None present for the petitioner. Mr. Kabirullah Khattak,

Additional Advoggté Geheral for the respondents pfesent. The
court time is abou‘t. to oygr'.but_non'-appéared' on behalf of the
petitioner nor the petitioﬁer Was "presgﬁt" in person despite
-issuance of notices to peﬁtioner fgﬁr appearance, therefore, the
instant Execution Petition is hereby dismissed in default. File be
consigned to the record room. |

ANNOUNCED
20.08.2019

23 - X (—
(MUHAMMAD AMIN KHAN KUNDI)
MEMBER
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o n2.01.2019 "\No _one-ntesent. n.behalf of .netitioger., Mr. Kahir, Ul]ah

e T I u4 UV, CI8 *n;

: (,!mtmc]ldhm.tak, tearned .pAddmonaL Aduoqatcg.\(mncrg,lwgr&sgnt

{';:lgllllon(jf\g!nggm.c@@_w% moﬁaaﬁmempmggig‘lasm A }r~03 2019

-

before S.B. A
4 AN o o L LW
RS IMUBAMMAD AMUY S01AN 5T

-

' — Member

01.03.2019 DBA is on strike. Mr. Kabir Ullah Khattak learned
Additional Advocate General present. Adjourn. To come up

for further proceedings on 04.04.2019 before S.B.

3
| ovrd

08:04.2019 . None for the petitioner present. Addl: AG for
| respondents present. Due to general strike of the bar, the case is
adjourned. Case to come up for further proceedings on

08.05.2019 before S.B.

~ ‘N\\ﬁ\ AR R IVEELN J\lé‘\

(Ahmad Hassan)
Member
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| P 19.07.2018 ' .None for the'petiti'oner present. Mr. Sardar Shoukat Hayat, o r ,
’ ' ' Addl: AG for respondents present. Adjourned. To come up for
further proceedings on 04.09.2018 before S.B. -

( Wb

mad Hassan)

Member
04.09.2018 «~ = Petitioner ~absent. Mr. ~ Kabirullah Khattak,
' ' Additional AG for the respondents present'. Notice be
‘ . SN issued to petitioner for attendance for 22.10.2018 before
S.B. :

W% i
I\'/ib}.i hammad Amin Khan Kundi)

Member
22l - V%

CW /éﬂ/?béM@mW

Wm%»%y@ Auoserd/ folomic <P

»

_0_6._12.2018‘_ ' Nemo for petmoner AddL. AG for the respondmts

present

Let the petitioner be served with fresh notice for

22.01.2019 before S.B.

ChaXplan




Execution Petition No.

FORM OF ORDER SHEET

72/2018

S.No. Date of order Order or other proceedings with signature of Judge
Proceedings '
1 2 3
1 09.03.2018 The Execution Petition of Mr. Muhammad Naeem submitted to-
i, day by him, may be entered in the relevant Reglster and put up to the
Court for proper order please. \ )
whl. o e
RECISTRAR 2Y3|1®
2- . N This Execution Petition be put up before S. Bench on-
\ ez , put up
-mé[eshf :
: ;
e
N e D \a;’" s\;“_‘ - . B -ﬁ\ el &
R R AR MEMBER
“ : -.\ , . ) ™~ *
J\\:-(,"'* RS i»\' \‘3\*‘.‘* R B ’*\'J\i\ LYWES \.:j ‘\\;\; RN TrsAr BTy N, -\."'\\_‘ )
26.03.2018 - Counsel for the petltloner present. Notlce be issued to the
Y e R N B B W \
voeEe Jrespondents fc Flmplementatlon}\eporbfor 05\06 2018 before S.B."
«h e —
& a 4:- \,\*\\’ \\:\..\"\E ~ ‘\"3‘, SR \\\ %4/
. s (Muhammad Amin Khan Kundi)
N
! Member
> ';\\ ) ’:l‘ ;\:N ;
05.06.2018 Petitioner absent. Learned counsel for petitioner also

absent. Mr. Kabir Ullah Khattak, Addl: AG for the respondents
present. Implementation report not submitted. Learned Addl:

AG seeks time for implementation report. Adjourned. To -

come up for implementation reﬁort on 19.07.2018 before
S.B. | |

-~

ember




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

NN

implementation No. 7& 12018
In

Appeal No. 858/2013

MURAMMAD NACEI «.nveeveerrereessssrannrnrresssisarnsarsessesisisnannnessees ~ Appeliant
presently attached for duty at Internment Centre Malakand
Versus
1. Province of Khj{ber Pakhtunkhwa through
" Secretary Home & Tribal Affairs Department
Khyber Pakhtunkhwa Peshawar & others  ........cceeee Respondents
INDEX
Sr#t | Description of Documents Annexures Pages
1 Application 1-2
2 Affidavit 3
3 Judgment of Hon'ble Service | A 4-10
Tribunal Khyber Pakhtunkhwa
Peshawar

L3

| Applicant in person

I\S@mad Naéem,

Assistant Superintendent Jail
CNIC No. 17301-4931390-7

Mab. Ns . 0315-78 78 265

8
N A



BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR. Klé‘gxfgf‘%!’f::f’;uwﬁ -
, 57 2 Biary We. 2 78
Implementatio.n Ncl>r.‘ / 12018 | Dase 3 /03 /}? o

Appeal No. v85812013

.

Muhammad Na@em ....c.cuuranrsinmrmersmnmermesemrmrns feerereierasarrssannes \k
presently attached for duty at internment Centre Malakand

Versus

1. Province of Khyber Pakhtunkhwa through
Secretary Home & Tribal Affairs Department
Khyber Pakhtunkhwa Peshawar.
2. 1.G Prisons KP Peshawar.
3. Superintendent Central Prison Haripur. e
4. Inquiry Officer through I.G Prisons KP Peshawar ..................... Respondents -

Application for implementation of judgment passedf'in appeal cited above
dated 15-12-2017.

Respectfully Sheweth,

1. That, previously the applicant filed an appeal bearing No.858/2013
before this Honorable Court, which was accepted vide the judgment
dated 15-12-2017 (copy of the judgment is attached as Ahnexure-A)

2. That, Honorable Service Tribunal accepted the appeal of the
appellant and directed the respondents in the following terms:

_ “In the light of the above discussion this tribunal is constramed to
accept all the present three appeals. Consequently upon the
acceptance of all the present three appeals, the orders made

“—

impugned in the present appeals are set aside. T




3. That, after receipt of the judgment of the Tribunal the applicant
communicated the same to the respondents‘ and requested them to
implement the same but his re.quest remained without any tangible
result.

4. That, a sufficient time has already been lapsed and the matter is still
hanging fire without any fruitful result, the judgment passed by this
tribunal is not implemented till date and the respondents are reluctant

t proceed with the matter sincerely and fairly.

It is therefore, humbly requested that the respondents may kindly be

directed to implement the judgment in letter and spirit without further delay.

Applicant in person

@mmad Naee/rm

Assistant Superintendent Jail
CNIC No. 17301-4931390-7




BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR.

Title M. Naeem Versus : 1. Province of Khyber Pakhtunkhwa

through Secretary Home & Tribal
Affairs Department Khyber
Pakhtunkhwa Peshawar.

2. 1.G Prisons KP Peshwar.

3. Superintendent Central Prison
Haripur. '

4. Inquiry Officer through I.G Prisons
KP Peshwar.

AFFIDAVIT

|, Mr. Muhammad Naeem s/o Mr. Nasrullah Jan r/o Igbal

Colony Dalazak Road Peshawar City (Present Address), do hereby
‘solemnly affirm and declare on oath that the contents of above application
are true and correct to the best of my knowledge and belief that nothing

has been concealed from the Honourable Court.

DEPONENT
Muhammad Naeem,
Assistant Superintendent Jail
CNIC No. 17301-4931390-7

Mab. NX, 0318 73578 265
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL .

Service Appeal No. 858/2013

Date of Institution ----08.05.2013 -
Date of Decision  ----15. 12,2017

Muhammad Naeem, Assistant Superintendent Jail, Presently
Distiict Jail Mardan. : Avpellant
VERSUS

1. Province-of Khyber Pakhtunkhwa, through Secretary Home &-
- 5 Tribal Affairs Department, Khyber Pakhtunkhwa, Peshawar.
" 2. Inspector General of Prisons, Khyber Pakhtunkhwa Peshawar
3. Superintenden: Cuntral Prison, Haripus. .

4. Inquiry Officer through Inspector General of Prisons, Khyber |

15 12 .201 17 Pakhtunkhwa. . lespondents

- JUDGMENT

MUHAMMAD HAMID MUGHAL, MEMBER: - L earned |

counsel for the appéilant Present. Mr. Zia Ullah, Deputy District
Attorney, along with reprgsentative of officials respondents present.
2. This singlve/common judgment shail dispose of the above

- | captioned appeal beaﬁrig No.858/2013 filed by Muhammad Naeem

Assis_,tarit Superintend'ent Jail, appeal bearing N0.895/2013 fﬂed by

Zahoof Elahi. Ex-Senior‘ Assistant Superintendent Central Prison
| Haripur and éppeal bearing No.913/2013 filed by Siddique
Muha1h1nad--Ex-Ward¢r Ceﬁtral Prison Haripur being identical in
natﬁrg, having arisen out-from the same law, facts and circumstances.
’) _

| 2 Appellan'tvMuhammad Nacem has made impugned the original

order dated 20.12.2012 whereby his rank was reduced to lower

post/grade of  Assistant Superinterident. Jail (BPS-14) and he alsc




‘*‘ T ehall.;enged arder 'dated'22fé4.2013 "whereb*y.his departmental appeal
3 | ¢ | . waS‘rejected | |
3. Appellant Zahoor Elahl has made 1mpugned the order dated
22. 04 2013 of respondent No.l whereby his departmental appeal was
A partrally atlowed and the original order dated 28.12.2012 Of::‘ o
| diamis'sal from service was set aside by convertirtg it into removal
from service. -

4. Aptaetlaﬁt Siddique Mtthantmad made impugned the order dated
20.12.2012 whereby rre waschmpulsdry retired fot-fn service and also
" -“crtaklertged the o‘rder‘of appe:llate aﬁthority dated 2‘2;04.2013 whereby
his dei‘aartrnental aptjeai "t;as:rejeeted

5 Leamed‘ counsc. 1or the appellants argued that departmental
PO ’ , punishments were awarded to the appeliants on the ground that dtte to

: !

K - their. neghgence/mefﬁcrency four (04) prisoners escaped from Central :
| . | Prison I—Iarlpur during the night between 20" and 21° October 2012.
| .

. o | Further argued that charge against the appellants was erroneous and “
: . - ) 'based on no evide-nce to. suggest that the escapees ‘pr-isoners kept on
: o ', | eattiﬂg t;re trorrbar 'ef window of Barrack for four/ﬁt/edays‘ Further-
S L " argued that tl:reree‘aptur_ed_ 'pr:isoner did not rhake any assertion in his
ij .statement that the iron cutter and tranqdilizé’rs tablets were protfided
} L to es.cape'es by their.brdt'her Irshad in inteerew room on 25.09.2012
N | rather stated that the iron bar( ,.}W") was cut on 20.04.2012 during the
‘vday t1me Further argued that the appellants dre innocents and ﬁndmg

‘against them in the inquiry report was arbitrary and that no valid

grounds exist forlawarding them punishment. Learned counsel for the

4§59 appellants while relying upor: the judgracnt of august Supreme Court
| VN ‘ r




T T
ok

titled SAMIUDDIN 'QURESHI-'-Appellam VERSUS COLLECTOR

OF é"CUlSQ'l"Ol\/IAlS--Resp'(‘Jncle.'nt (PLD- 1989 Supreme Court '33!)
| vehemently str'eese'd that lzhe llnpngned‘driginal and ﬁnal/appellate
orderé ‘are liable td be set aside. Learned counsel for the appellants
l\/luliammad Naeem also E'arglued that on 20.10.2012 Muhammad
. 'Naeern Was Ic:)n lea\te duly sanctioned btl the comp‘etent authority and
.another senlor Asslstant Superlntendent Noor Ul Basar was a351gned
the duties of the appellant till his aruval Learnéd counsel for the
. appellant Zahoor: Elahl furthel argued that Zahoor Elahi was assxgned
‘the duties to supervise Sector-1 while the prisoners escaped from the
Banaclc of Sector-4. Learned counsel for the appellants Muhammad
| Naeem anld Lahhoor Elahi arg,ued that durihg the night of occurrence
senior Assistant Superintendent Fazle Mehmood was the only night;"
'duty officer. Learned, counsel for the appellant Zalloo'r Elahi ﬁ.u'thei':j
argued that on 20.10'.2’0'l'2 Senior Assistant Superintendent Noor Ul
Basar absented’ hlmself from duties in the evemng session and utoon
the permlsswn of Deputy Supermtenden‘f Jdil he put his 1n1t1als on the
'Aarnad Kharjj Reglster Learned counse] for the appellant Slddlque :
- Muhammad argued that Stddlque Muhaminad was assigned search |
'duues on the ma1n gate and he was mol assigned qealch duties in the i
interview. room as- alleged in the charge sheet and statement of |
allegatlon and that the 1nqu1ry officer also exonerated him in his
inquiiry report but gave findings against him merely on the basis of
assumptidn by. mentioning that it was most likely that tranquilizers
were, pas‘sed through the rnain gate. Furthér argued that the inquiry"{

officer in hig report aiso reached to the conclusion that the iron cutter




c_. S _ : : ——n

. was not passed thlough the main gate or interview rcom rather the
_‘l-’.

same was stolen from the. factory.

e

6. As against: that Learned Deputy District Attorney while
B o opposing the present appeals argued t'hat the original impugned orders
were.:iesued .after. observing all legal requirements. Further argued that
. inthﬂé Inciuiry report the Ainquiry ofﬁcer reached to the co:nclusion that
: thc appellants had not pe1 fonned théwduties properly, otherwrse the |
1ncrdent might not have happened Further argued that due to
neghgence and 1nefﬁ01ency of-ap‘pellants three Convict prisoners made
their escape go_od hence the ‘appellants were rightly awarded

punishment. In support of his arguments the Learned DDA referred to

- judgment of august Supreme :Qourt titled 1.G (Prisons) N.W.F.P,

X

. Peshawar etc petitioner"« versus Mr. Muhamrnad Isracel Assistant

TS

: Supermtendent Jail Harlpur--Responuent (Lwrl Pet1tron No.741-P of
2004y, ¢

17 N Arénmente 'heard. File perdsed.
8. In the night between’ 20th and 21% October 2012 three convicts |
| and one under trial prlsoner confined in Barrack No.5 of Sector No.4
n Central Pnson Harlpur escaped The under trial’ -pnsonel ‘
Muhammad Safdar was recaptured. “After fact finding inquiry, |
di.scipl_i:nary .‘action was initiated agai_nst some of .the officers and
) 'ofﬁc'ial-s of Central Prison 'Harilpnr. Charge sheet and statement of

allcgation was served upon the aappellants and inquiry officer was

o

appointed. Upon completion of inquiry, show cause notices were

issued Whlch the appellants also responded The competent authority

=

4 ﬁﬁe orlgmal 1mpugned order awarded punishments to the appellants




b " . ‘
' dis_ciplina_ry action was taken against Mr. Noor Ul Basar. There 1s alsp

1" action was also taken against Senior Agsistant Superintendent Jarl

- Fazle Mehrnood and resultantly he was compulsory retired from

and other ofﬁcrals After exhaustmg the remedjl of departmental

appeal the appellants approached the Khyber Pakhtunkhwa Servrce

lnbunal by ﬁlmg the present serv1ce appeals

9. It is not drsputed that appellant Muhammad Naeem Wwas
1ncharge of Sector-4, however on 20. 12 2012 he was on leave and his
duties were a351gned to another Senior Superrntendent Jail Noor Ul
Basar whrch fact is also evrdent from the copy of application of

Muhammad Naeem for the grant of station leave. Astonishingly no

no dispute that on the night of opcunence Senior Assistant
oupermtendent Jall Fazlr Mehmood ‘was the night duty ofﬁcer,

responsxble for the whole Jarl It may be mentioned that drscxplmary

service.

10. No evidenceﬁWas brought .on record to substantiate the charge

| that the prohibited articles were provided to the escapees on

25.09.2012 or the escapees were kept cutting iron bars of window of

.barra‘e_k lor four/five daya. Recaptured prisoner lin his statement,
available on t"ile has not_disclosed as to when Athe prohibited artioles
| were procured by/provrded to the escapees and in which manner.

11 w It rnay also be ment1oned that thé inquiry ofhcer in hlS report

. gave finding in favor of appellant Muhammad Naeem that the charge

| rot proved as he was not supposed to check and search the articles

of negligence on his part while performing duty in interview room is

brought by the visitors. |

Pc.shaw ar




restiaw

12. It ic also not disputed that appellant: Siddique Muhammad was

assigned search duties on the main gate and in the inquiry report the |

|
1

inquiry officer has' not given findings aéé-inst him except ‘that the |
inquiry officer observed/presumed that it ;Was-most likely _that the
tranquilizers were  passed through ma’i;:ni‘ gate under pretext of
medicines

13. It i§ also an admitted fact that appellant Zahoor Elahi was not

assigned the duties to supervise Séctor-4, similarly on the night of

oceurrence he was also not entrusted with'the duties of night duty

officer, rather Senior Assistant Superintendent Fazle Mehmood was
N

the night duty officer when the occutrence took place.

14, Appellants Muhammad Naeém, Zahoor Elahi and Siddique

Muhammad were not assigned duty on the night of occurrende ahd thc;-‘
Supcnntendent Central Prison Haripur clearly stated 'm his statement,
available on ﬁle that all the staff on duty was present and it is the
neghgence or 1nefﬁc1ency on the paft of staff on duty that the incident
of eacape took place

L5. It may be observed that the appellant Zahoor Elahi in his report,

available on file, mentioned that thé iron gratings of the condemned
as |

cells as well/barracks in.every sectér were densely covered with the

thick clothes.thus there was no visibility forithe patrolling officers.

16 It 1s also worth mentioning that the inquiry officer in his report

has also observed that there were 20 beats in Haripur Jail since its

very inception but then their number was reduced to 8 and at some

time some of these. are also without any watch and ward staff and

dlscusswn thh the staff membets revealed that warders were

4




" ¥7.  Inthe light of the above discussion this Tribunal is constrained to

: ac'cept,'.alli the 'brééent three appeals. ()onseqﬁently ﬁpOr‘i‘ the

deployed at the Bungéil;pw of the Superintendent.

1

acceptance of -all' the' present three -appeals, the orders: made
imptgned in the present appeals are set.aside. Appellants Zépoor
Elahi and Siddique Muhammad . are reinstated in service épd

intervening period shall be treated as leave of the kind due. Parties

S . :
are left to bear their own costs, File be consigned to the record room.

h . ':' . .
e sentation of 57227
© Date of Presentation of Apnlicnilon - :
| Nurber ef VWords ‘)/65‘27 .

Cepying Fee

' -Total - ' AA — ..

Name of Capiviess




